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ATTACHMENT “A”

United States Trademark Application

in the name of Irwin Naturals

Mark Application
Number
SIX WAY MULTI 75-455,431
YOHIMBE-PLUS 75-421,539
SUPER SHARK CARTILAGE 75-398,010
PHENSAFE 75-386,089
MEMORY SHARP 75-381,053
IRWIN NATURALS WELLNESS CENTER 75-254,712
DIET SCIENCE 75-145,054
MALESOURCE 75-145,047
GINKO SHARP 75-286,000
LIFE EXTENDER COMPLEX 75-029,442
SIX WAY ENERGY 75-522,802
HEALTH WAREHOUSE 75-522,453
151 BAR/151 SUPER NUTRIENTS 75-522,452
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ATTACHMENT “B”
United States Trademark Registrations
in the name of Irwin Naturals

Mark Registration
Number
SYSTEM-SIX . 2,101,669
DIET SYSTEM 6 2,120,614
IRWIN NATURALS 1,901,441
GINK.O SHARP 2,120,594
GINZA-PLUS 2,101,234
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The undersignad corporations, desiring to merge undesr ths jaws of the State of Utah,
do hereby sign and deliver to the Division of Corpotations and Commercial Cods these Articles of
Merger merging Irwin Naturals, a California corporation, with and into 4Health, Inc.,, a2 Utah
carporation, and changing the name of the surviving corporation to "Irwin demamm. Ino.".

ARTICLE ]
AGREEMENT OF MERGER

The Plan of Merger in the form attached hereto and incorporated herein by this
reference sets forth the following terms 2nd conditions:

' 1. The constituent corporations to this merger ars:

\8

@ Irwin Nsfurals ("Irwin Nahmrals"), which is incorporated under thz
laws of the State of California. =

st 7

(b)  4Health, Inc. ("4Health"), which is incorporated under the laws of the ™,
State of Utah Pt
[

4Health shall continus in existence after the merger as the surviving

)

corporation.

i The articles of incorporation and bylaws of 4Health, shall, on the merger
becoming effective, be and ecanstitute the articles of incarporation and bylaws of the surviving
corparation with the following amendments:

(a)  Aricle]ofthe Articles of Incorporation of 4Health shail he amended
o read in its entirsty as follows:

“The name of the Corporation shall be: Irwin Naturals/4Health, Inc.”

(®)  The first sentence of Artiele Il of the Articles of Incarporation of
4Health shall be amended to read as follows:

21299315
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"The Caorporation shall have the autharity to issue an aggregate of
$5,000,000 sbares, of which 5,000,000 shares ghall ba preferred
stock, $0.01 par valne ("Preferred Stock™), and 50,000,000 shares
shall be comumeon stock, $0.01 par value ("Coxmmeon Stock™).”

()  Article VII of the Asticles of Incorporation of 4Health shall be
srasndad to read in pertineat part as follaws:

“B. Unt after June 3Q, 2003, all of the carparate powers of this
Cotperation shall be vested in, and managed by, 2 board of not less
than three nor mare than five directors and, thereafter, such largeror
lesser number as may be determined by the affirmative vote of 2
majority of the outstanding shares of voting capital stock then entitled
to votc generally in the clection of directors, voting together as &
single class.”

“C. The board of directors shall be and is divided into thres
classes: Class I, Class II, and Class ITI, which shall be s nexrly equal
as passible. Bach director shall serve for a term ending on the date of
the third annnal mesting of stockholders following ths annual
mesting at which the director was elected, provided, however, that
each initial director in Class I shall hold office until the annual
meeting of stockholders in 2001; each initial dirsctor in Class 1 shall
hold offce unti] the annual mesting of stockholders in 2000; and sach
initial director in Class I shall hold office untl the annnal meeting
of stockholders in 1999. Notwithstanding the forcgoing provisions
in this Article VII C., each director shall serve until his successor is
duly elected and qualified or until his desth, resignation, or removal.”

*D. Untd after June 30, 2003, the number of directors may be
increased or decreased within the limits above prescribed by the
affirmarive vote ar least of eighty percent (80%) of the outstanding
shares of voting eapital stock of the Corparation then entitled 1o vate
generally in the election of direetars, voting together as 2 single class,
apnd, thermafter, the gumber of direciors may be so increascd or
decreased within the imits above prescribed by a majority vots of the
directors. In the event of any increase or decrease in the authorized
number of directars, the newly created or eliminated directorships
resulting from such increase or decrease shall be apportioned by the
board of dirsctors among the three classes of directors so as to
mainrain such classes as nearly equal as possible. No decrease in the
number of directors constituting the board of directars shall shorten
the tetm of any incumbent director.”

232983_S 2

TRADEMARK
REEL: 1792 FRAME: 0694



Sep-04-98 09:44A

P.0O4

JUL 13 '99 12:54 PROM:SATTERLEE STEPMENS BURKE & BURKE (LP 2128108607 T-065 P.27/38 F-387

)

@

“E. Until sfter June 30, 2003, newly created directorships
resulting from any increase in the nomber of directors and any
vacansies an the board of dirsctors resulting from death, resignation,
disqualification, removal, or other canss shall be filled by the
affirmativs vots of at lcast three quarters of the remaining directors
then in office (and ot by stockholders), even though less than a
quorum af the board of directars, from among one or more nominees
designated by the Executive Committee of the board of dixectors
(acting in its capecity as s nominatmg cornmittes of the board of
directors). Any director elected in accordance with the preceding
sentencs shall hold office for the remainder of the full term of the
class of director in which there is 2 vacancy which is being filled by
such elected director.” .

“F. Until after June 30, 2003, directors may be remaoved fram
office with or withont cause upon the affirmative vote of at least
sighty percent (80%). and, thereafter, at least a majority, of the
outstanding shares of the voting capital stock of the Carporation then
entitied to vote generally in the election of divectors, voting as a
singls class.”

“G. Except as expressly provided herein or in the Bylaws of the
Cotporation to ths contrary, the board of directors shall have
suthority to sdopt, amend, or repeal Bylaws, including the right to
adopt, amend, or repeal Bylaws fixing or increasing their
compensation, by ths affirmative vote of at least three quarters of ths
directors then in office.”

“H.  Untl after Juns 30, 2003, any amandment, changs, or repeal
of this Article VI or any provision hereof shall require the
affirmatve vote of the holders of at least sighty percent (30%), and,
thereafter, at least a majority, of the outstanding shares of the voting
capital stock of the Corporation then extitled to vots generally in the
election of directors, voting as a singie clags.™

Anticle X of the Articles of Incarporation of 4kIealth shall be amended

1o read in its entirety as follows:

2329928

“No action required or permitted to be taken at annual ar special
meeting of stockholders of the Corporation may be taken without 3
mesting, and the power of stockholdera to consent in writing, without
a meeting, to the taking of any action is specifically denied unless at
least thres quartess of the incumbent directors authorize ths
Corporation to take action upon such written consent. Upan receipt
of such authorization, the consent in writing to such action signed by

3
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stockholders holding at Jeast that portion of the total voting power on
the question which is required by law or these Articles of
Incorporation or by the Bylaws of the Carparation ghall be sufficiant
for the purpese, without the necsIsity for a3 meeting of the
stockholders. In ordar that the Corporation may determine the
stockholders entitled to consant to corporate action in writing
without a meeting, the baard of directars may fix a record date by the
vots of atleast three quarters of the incumbent directars, which recerd
date shall not preceds the dats upoa which ths reolution fixing the

record date is adopted by the board of directors, and which date shall

not be more than ten days afler the dats upon which the resolution
fixing the record date is adopted by the board of directors. As used
herein, the term “incumbent directors™ means any directors who were
directors prior to the time that the relevant action is required or
permitted to be takan by the board of directors, Until after June 30,
2003, any amendment, change, or repeal of this Articls X or any
provisicm héxeof shall requirs the affimnative vote of the holders of at
least eighty percent (80%), and, thereaftar, at least 2 majority, of the
outstanding shares of the veting capital stock of the Corporation then
catitled to vots generally in ths election of directars, voting as a
single class.”

Article I - Seetion 2.2 of the Bylaws of 4Health shall be amended to

insert the words “..., the Chairman of the Board ..." after the words “... calied by ths

president.."

o

Article II - Seetion 2.17 of the Bylaws of dHealth shall be amended

by inserting the words "“... the Executive Committee of ...” after the words ... made
by ..." and before the wards "... or by any sharsholder ... in the second line.

(8  Artdcle Il - Section 3.2 of ths Bylaws of 4Health shall be amended
to delete therefrom the first fve sentences and substituts therafor the following:

“Until after June 30, 2003, all of the corporate powers of this
Corparation shall be vested {n, and managed by, 2 board of not lesg
than thres nor mare than five dirsctors and, thereafter, such larger or
lesser sumber as may be determined by the affirmative vote of a
majority afths outstanding shares of voting capital stock then entitlsd
ta vote generally in the election of directors, voting together as 3
singlsclass. The board of directors shall be and is divided into three
classes: Class I, Class I, and Class ITI, which shall be as nearly equal
as possible. Each director shall serve for a term ending on the date of
the third snmmal mesting of stockholders following the annual
meeting at which the director was elected; provided, kowever, that

4
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each initial director in Class | shall hold office until the annual
meeting of stocikholders n 2001 ; each initial director in Clags II shall
hold office until the annual meeting of stockholders in 2000; and each
initial directer in Class III ahall hold office until the annual meeting
of stockholders in 1999. Notwithstanding the foregoing provisians
in this Article VII C., each director shall serve until his successor is
duly elected and qualifisd or until his desth, resignation, orremoval”

(b)  Article [Tl - Section 3.4 of the Bylaws of 4Health shall be amended
to insert the words "..., the Chairman of ths Board...” after the words ... of the
president ..." in the second line thereof.

()  Article III - Section 3.13 of the Bylaws of 4Héalth shall be amended
to insert the following words as a lead in:

*Except as otherwise provided in Section 3.14 hereof:...”

Article III - A new Section 3.14 shall be added to Article ITI of the
Bylaws of 4Health to read in its entirety 83 follows:

“Section 3.14 Exaqutive Committes,

(@) Creation. The board of directors shall create an Exscutive
Comumittee consisting of thrse members: the Chairman of the Board, the president,
and ane other independent, non-employee Class IIT director. Ths Cammittee shall
have all of the powers of the board when the board is not in session, except for the
right to exercise any of the following powers which shail only be exercisable by the
bomd:

To adopt an annual budgst for the Corporadon;

To issue securities;

To sell a material portion of the assets of the Corporation;

To change the businass of the Carporadon;

To incur any indebtedness by the Corporation other than trads
payables incurred in the ordinary course;

To authorize any merger, consolidation ar other business combination
or any recapitalizaton or reclassification of any class of securities of
the Corparation;

7. To declare or pay dividends in respect of any securities of the

R

)

Corporation;
8. To amend the Corporation's Articles of Incorporation or Bylaws; or
9. To authorize any other matter which under spplicable 1aw is required
to be determined by the Board of Directors.
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()  Reguired Procedures. 1n addition ts and in substitution ofthe
relevant provisions of Section 3.13(c), the Exacutive Committss shall adopt and
comply with the following special procedures:

() A meeting of the Exccutive Cammittse may be called
an twenty four (24) hours notics orally (ta be followed immediately with written ar

facsimile notice) ar in a writing personally delivered or sent by facsimile to each of
the members thereof.

(i) A quorum for the Tansaction of business by the
Executive Committes at any mesting shall require the presence, in person or by
means of conference telephons call, wherein al] the participants can hear each othey,
of both the Chairman of the Board and the President, exthn'cf'whummyobjectto
the transaction of any business at such meeting, in which case such meeting shall not
be deemed duly canvened.

©) Review of Decisions. Any decision of the Executive
Committee shall be subject to review and revision by ths Board of Directors at a
regular meeting of the Board or at any special meeting convensad by the Chairman of
the Board or the President.

(@)  Amendment. Until after Juns 30, 2003, the provisians of this
Section 3.14 may be amended or repealed only upon recaipt of the affirmative vots
of at least eighty percent (80%) of the cutstanding shares of voting cspital stock of
the Corporation then entitled to vote generally on the election of directors, voting
together as a single class, and, thereafier, by a majority vote of the directors.”
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ARTICLEN
SHAREHOLDER APPROVAL

The foregoing Plan of Merger was appruved:

1. By the halders of tis 12,003 404 issued and outstanding shares of
comumen stock, par valus $0.01, of 4Health, with g 200,264 shares voting in faver of the

mmbhﬁuavoﬁtﬁns&ﬁﬁmm

2. By the holders ofthe 65,250 issued and outstanding shares of common stock,
no par value, of rwin Naturals, with 65,250 shares voting in favor of the mezger, none against, and
none absmining; and

The number of votes cast for the Plan of Merger by cach voting group of each’
constitusnr carparatinn was sufficient for approval of the Plan of Merger by such vating group.

The undersigned affirm and acknowledge, under penalties of perjury, that the
foragaing instrument is their act and deed and that the facts stated herein are true.

DATED this 30 dsy of June, 1998.

Artest:
By, By,
Klee Tesident
312983_S 7
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Attachment to Articles of Merger
PLAN OF MERGER

THIS PLAN OF MERGER (the “Plan ") dated as of the 30th day of Juns, 1998, is catcred
into by and between IRWIN NATURALS, a Californis corparation ("IN"), and 4HEALTH, INC,,
a Utah corporation ("4Health,* and together with IN, the "Constituent Corporations ).

Recitals

WHEREAS, 4Haalth is 2 corporation duly organized and existing under the laws of the
State of Utah, having authorized capital of (i) 30,000,000 shares of common stock, par value §.01
per share (the "4Health Common Stock™), of which, as of the date bereof, 12,003,484 shares are
issued and outstanding, $0,000 shares are held in treasury by 4Health and up to 1,998,203 shares
are reserved for future issuance pursuant to stock options and warraats; and (ii) 5,000,000 shares
of series preferred stock, par value $1.00 per share, nane of which are issued and outstanding as
of the date herzeof;

WHEREAS, IN is 2 corporation duly organized and existing under the laws of the State
of California, having an authorized capimal of 100,000 shares of cormmon stock (the "IN Common
Stock”), of which 65,250 shares are issued md outstanding as of the date hereof;

WHEREAS, IN, 4Health and Klee Irwin have entered into an Amended and Restated
Agrzeement and Plan of Mecger (the “Merger Agroemant®) dated as of May 22, 1998, setting forth
cetain representations, warranties, cavenants, agreements, and conditions in connection with the
merger of IN with and intc 4Health (the "Merger™); and

WHEREAS, the respective boards of directors and shareholders of the Constituent
Corporations have cach duly approved this Plan providing for the merger of IN with and into
4Hcalth, with 4Hecalth as the sorviving corporation, after changing its mame to “Irwin
Nanurals/4Health, Inc.,” all as authorized by the szatutes of the States of California and Utah.

Agreement

NOW, TEEREFORE, in consideration of the premises and the mutual covenants and
agrecments herein contained, and for the purpose of getting forth the terms and conditions of the
Merger and the manner and basis of causing the shares of IN Cammon Stock to be converted into
shares of 4Health Common Stock, and such other provisions as are deemed necessary or desirable,

the parties hereto have agreed and do hereby agree, subject to the conditions hereinafter set forth,
as follows:

2304107
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Article I
Merger and Name of Surviving Corporation

On the Effective Time (as hereinafter defined) of the Merger. IN shall cease to exist
separately and IN shall be merged with and into 4Health, which is hereby designated as the
“Surviving Corporation”. The name of the Surviving Corporation shall be "Iwin
Nayrals/4Health, Iuc. *.

L.

Article II
Terms and Conditions of Mesger

The terms and conditians of the Merger (in addition to those sct forth elsewhere in

this Plan) are as follows:

230010_7

(2)  On the Effectve Time of the Merger:

6] IN shall be merged into 4Heslth to form a single corporation, and
4Health shail be designated herein as the Surviving Corporation.

(i)  The separate existence of IN shall cease.

(i) The Swrviving Carporation shall bave all the righes, privileges,
immuniries, and powers and shall be subject to all duties and liabilities of a
corporation organized under the laws of the State of Utah.

(v)  The Surviving Corporatica shall thercupan and thereafter possess
all the rights, privileges, immuxities, and franchises, of a public as well a5 of a
privaie nanure, of each of the Constitoent Corporations; all property, real, personal,
and mixed, and all debts due of whatever accouat, including subscriptians to
shares, and all other choses in actiom, and all and every other imterest, of or

belonging to or due to each of the Constituent Corporations, shall be taken and
deemed to be transferred to and vested in the Surviving Corporation without further

act or deed; the title to any real esmte, or any inrerest therein, vested in either
Constituent Corporaticn shall not revert or be in any way impaired by reason of the

Merger; the Surviving Corporation shall thencefort be responsible and liable for )

all the liahilities and obiigations of each of the Caonstituenr Corparations; any claim
existing of action ar proceeding pending by or against either of such Constituent
Corporaticns may be prosscutsd as if the Merger had not taksn placs, or the
Surviving Corporation may be substituted in place of the Constimenr Corparation:
and neither e rights of crediters for any liens on the property of either of the
Constituent Corporations shall be impaired by the Merger.

TRADEMARK
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()  Onthe Effective Time of the Merger, the board of directors of the Surviving
Carporation shall consist of the persons sct forth on Schedule 1.05 w the Merger
Agreement, to serve thereaftsr in accordance with the bylaws of the Surviving Carporation
and until their respective successors shall have been duly elected and qualified in
accordance with such bylaws and the laws of the State of Califarnia.

© On the Effective Time of the Merger, the officers of the Surviving
Carporatios: shall be as set forth on Scheduls 1.05 1o the Merger Agreement.

{d) If an the Effective Time of the Merger, one or mora vacancies shall exist
in the board of directors or in any of the offices of the Surviving Corporation, any such
vacancies may be filled in the maneer provided for in the bylaws of the Surviving
Corporation. T

Artcle IIT
Manner and Basis of Converting Shares

L The mauner and basis of converting ts shares of the Constiruent Corporations and

the mode of castying the Merger iato effect are as follows:

Jo410.7

(a)  Each share of dHealth Conxnon Stock outstanding immediately prior tothe
Effective Time of the Merger shall continue to be outstanding immediarely after the
Effective Time of the Mecger.

o) Each share of IN Commoz Stock outstanding on the Effactive Time of the
Merger shall, without any action on the part of the holder thereof, be converted into the
right to recsive 241.37931 shares of 4Health Common Stock (the "Exchange Ratio”),
which shall be gpon such conversion. validly issned and outstanding, fully paid, and
nonassessable. No fractional shares or cenificates or scrip evidencing fractional shares
of éHealth Common Stock shall be issued in the Merger of upon the surrender for
exchange of certificates evidencing IN Common Stock, and the Exchange Rartio shall be
appropriately adjusted if necessary so thar only whale shares of 4Health Common Stock
are issued in the Marger w IN stockholders.

() All shares of IN Common Stock held by IN as treasury stock shall be
cancelled and of no further force and effect.

{® After the Effective Time of the Mezger, sach holder of a certificats which
prior thereto represeated outstanding shares of IN Common Stock ghall be entitled, on
surrender thereof to the ransfer and exchange agent of 4Health, to receive in exchange
tharsfar 2 certificats ar certificates representing the mumber of whole shares of 4Health
Cammon Stack ta which the holder is entitled ag set forth in subgection (b) above. Unil

3

TRADEMARK

REEL: 1792 FRAME: 0702

P.0O1



Sep-04-98 09:49A '
JUL 13 '98 12:57 PROM:SATTERLEE STEPWENS BURKE L BURKE LLP 2128199807 T-085 P.38/38 F-357

Pl

g

so surrendered, cach such outstanding cevtificyte shail for al} purposes evidence the
ownarship of the shares of 4Haalth Common Stock into which the shares of IN Comunon
Stock shall have been coaverted; provided that, dividends or other distributions which are
payable with respect to such shares of 4Health Cammog Stock shall be set aside and shal
not be paid to the holders of such certificates until the cerzficates shall have been
surrendered in exchange for certificates representing shares of 4Health Common Stock.
Oun suryender, such holder shall be entitled w receive the dividends or other distributions
previously withheld, without paymesnt of interest.

(¢)  Thesbares of 4Hsalth Coramon Stock into which shares of the IN Commesn
Stock shall have been convested pursuant to this Plan shall be issued in full satisfaction of
all of the holder’s rights as a shareholder of IN.

()  If any cerrificate for shares of 4Health Comman Stock is to be issued in 2
same other than that in which the certificate surrendered in exchange therefor is registered,
it shall be a condition of the issvance thereof that the certificate surrendered shall be
properly endorsed and otherwise in proper form for transfer and that the parson requested
such exchange pay to the registrar and transfer agemt of 4Health any transfer or other taxes
required by reason of the issuance of a certificate of shares of 4Health Common Stock in
any tame other than thar of the registersd hoider of the carrificate surrendered, or
unbhshedmthesamﬁcumofrhsregumandum&ngcmoﬂﬂzmhmamm
has been paid or is not payable.

Articls IV
Articles of Incorparation and Bylaws

1. The arvcles of incorparation of 4Health, as amended by the Articles of Merger,

shall, on the Merger becoming effective, be and congtitute the articles of incorporation of the
Surviving Corporation unil amended in the manner provided by law.

3. The bylaws of 4Health, as amended by the Articles of Merger, shall, oz the Merger

becoming effective, be and constitute the bylaws of the Surviving Corporation until ameadad in
the manner provided by law.

230410_7
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Article V
Approval and Effective Tims of the Merger;
Miscellancous Matters

1. The Merger shall become effective when all the following actions shall have beea

(2)  This Plan shail be authorized, adoptad, and approved by and on behalf of
each Constinuent Corparation in accordance with the lawy of the States of California and
Utah.

(b) This Plan, or Aricles of Merger in the form required, executed in
accordance with the laws of the State of Utsh shall be filed with the Division of
Corporations and Commercial Code of the Swre of Utah.

The date and time on which méhudmmcmmuﬂmchMugaisMishndn
referred to as the "Effective Time.”

2. If at any time the Surviving Corporation shall deem or be advised that any further
grants, assignments, coafirmations, or assurances are necessary or desirable tg vest, pexfect, or
confirm title in the Surviving Corporation, of record or otherwise. to any property of IN acquired
or to be acquired by, or as a result of, the Merger, the officers and directors of IN or any of them
shall be severally aod fully authorized to execute and deliver any and all such deeds, asaignmenty,
confirmations, and assurances and to do all things pecessary or proper so as to dest prove,
confirm, and ratify tirle to such property in the Surviving Carporation and otheswise carry out the
purposes of the Merger and the terms of this Plan.

3. For the conveaience of the parties and to facilitate the filing and recording of this
Plan. any number of counterparts hereof may be executed, each such counterpart shall be deemed
to be ag original instrument, and all such counterparts together shall be considered one instrument.

4. ']l.‘hisPhnmaubegwmbyawwmdhmﬁcewimmehmotthe
States of California and Utah.

S. “This Plan canmot be altered or amended, except pursuant to an instrument in writing
signed on behalf of the parties herew.
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re)
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)

The foregoing Plan of Merger, having been approved by the board of directors of each
Constitoent Corporation, asd having been adopted separately by the stockbolders of each
Constinuent Corporation thereto in accordance with the laws of the States of California and Urah,
the president and secretary of 4Health and IN do hereby execute this Plan of Merger as of the date
first above written.

4HEALTH, INC.

Br_%“_m__ By, ?ZM -r%)\-l

President

IRWIN NATURALS
a California carporation

L3

Antest:
By = BV.M
enary Klee Irwin
President
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THE UTAH DIVISION OF CORPORATIPNS AND COWER;:L
CODE HEREBY CERTIFIES THAT Artcles of Merger wers .
with this office on JUNE 130, 1998 mergin's mrzm N;leumwc_, :h.
;donufmmofCALlPORNIA. into 4HEAL 'AH oy
,°°f§'°‘m‘ corporation which is of the stmate of UTAH, ki
WWMW&IRWINNATURALSM}EAL ,
INC. within the meIgeT,

S APPEARS OF RECORD IN THE OFRICES OF THE DIVISION.
AS
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