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CERTIFICATE OF AMENDMENT
OF
CERTIFICATE OF INCORPORATION -
OF
EX MACHINA, INC.

Under Secticn 805 of the Business Corporation Law
vf the State of New York

THE UNDERSIGNED, being the Chairman and Secretary of Ex
Machina, Inc., (the "Corporation") hereby certify that:

1. The name of the Corporation 1s Ex Machina, Inc.

2. The Certificate of Incorporation was filed by the
Tepartment of State on October 17, 1igse.

3. The Certificate of Incorporation ig amended to (a)
change the name of the Corporation, (b} create a new series of
preferred stock which.the Corxporation shall have the authority to
issue with rights, privileges and preferences senior to the
existing Series AA Preferred Stock, sSenicr Preferred Stock, Serles
A Prererrea BTocK and Corise R Praferred Stock as such rights,
privileges and preferences are set forth herein helow, (@) luvicasc
the number of shares of the Corporation's Common Stock, par value
$.01 per share, which the Corporation has the authority to issue,
(d) provide for the mandatory conversion under <certain
circumstances of ail issued and outstanding shaxcs of preferred
stock inte fully paild and nonagseseable shares of the Corporaticn's
Common Stock upon the closing of an initlal public offeriny of the
Corperation's Common Stock and (e) eliminate the Cerporation's
right to declare and pay dividends on the preferxed stock in
gdditional chares of prefarred stock, in each case ag set forth

elow.

. The Coxporation 1is pregently authorized to issue
35,000,000 shares of Common Stock, par value §.01 per shazre, 86,000
shares of Seriecs AN Preferred Stock, par value $1.00 per share,
47,000 shares of Senioxr Preferred Stock, par value $).00 per share,
65,000 shares of Sexies A Preferred Stock, par value §1.00 per
shate and 15,270 shares of Series B Preferred Stock, par value
$1.00 per share. It is intended to (a) continue the axisting shares
of Common Stock unchanged as to their natuxe, but to lncreasc the
rumber of shares of Common Stock authorized to be issued from
35,000,000 shares, par value $.01 per share, to 45,000,000 shares,

/
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par value $.01 per share, (b) create a new claas of prcferred stock
to be known as Series AAA Preferred SLock, senior in xight of
payment of dividends and having a ligquidation preference over the
Senior Preferred Stock, .Serles AR Preferred Stock, Sexico A
preferred Stock and Series B Preterxed Stock, (v) provide forxr the:
mandatory conversion under certain circumstances of all Ifkued and
outstanding shares of preferred stock 1nto, fully paid and
nonasgassable ghares of the Corporaton's Common Stock upon the
cloeing of an initial public offering ot the Corporation'w Common
stock and (d) eliminate the Corporation's right to qQeclare aud pay
dividends on the preferred stock in additional shares of preferred
stock, in each case as set forth below of the Corporation's Common

Stock.

. The remaining rights, preferences and privileges
of the Scnior Praferred Stock, Series AR Preferred Stock, Series A
Preferred &tock and Series B Preferred Stock shall continue
unchanged, including, without 1limitation, thelr respective par
values and dividend ratas. .

4. To effcct the foregeing changes, the Certificate of

Lncorporation is amended ac folleows: ‘
Article “FIRST" of the Certificate of Incorporation is deleted in
its erntirety and replaced with the following:

FIRST: The name cf the coxporation (the “Coxporation®:
is AirMedia, Inc.

Article ~FOURTH" of the Ccrtificate of Incorporation
is deleted in its entirety and replaced with the following:

FOURTH: The total numpber of shares of capital sgtock
which the corporation has the authozity to igsue ic 45,278,270
which are divided as follows:

45,000,000 shares of Common Stock, pax value
$.01 per share;

65.000 shares of Series AAA Freferred Stock,
par value $1.00 per share;

86,000 eshares of Series AA Preferred stock,
par value $1.00 per shares;

47,000 shares of Senior Preferred Stock, par
value 51.00 per share;

65,000 shares of Series A Preferred Stock, par
value $1.00 per share; and
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15,270 ghares. of Seriegs B Preferred Stock, pzr
value $1.00 per ehare.

The designations, povwers, preferences and rigg}; vf the
above claceses of stock shall be as follows:

I. Preferxed Stock.

A. Dividends:. Subject to the preferences set forth
below, the holders of Series AAA Preferred Stozk shall be entitlea
to receive, when and as declared by the Board of Directors, out of
any funds legally available therefor, cumulative dividends in cash
at the rate of 48,00 per shara per annum and not more, payable
quarterly at the discretion of the Board of Directors. Subject to
the preferences set forth beclow, the holders of Series AA Preferred
Stock and Senior Preferred Btock shall be entitled to receive, when
and as declared by the Board of Diractors, out of any funds legally
avallable therefor, cumulative dividends in cash at the rate of
$4.00 per share per annum and not more, payable at the discretion
of the Boaxrd of Directurs. Subject to the preferences set forth
below, the holders of each of the Scries A DPreferred Stock and
Series B Preferred Stock shall be entitled to raceive, when and ae
declared by the Board of Directors, out of any f£funds legally
available thersfor, cumulative dividends in cash at tha rate of (1)
$10.00 per share per annum and not wore, payable at the discreticn
of the Board of Directors from the date of digeguance to arnd
including the first date upon which auy shares of Senior Praferred
Stock are. issued and outstanding and (il) $4.00 per share per annum
and not more, payable at the discretion of the Boaxd of Directors
from and after the firgt dQate upon which any shares of Senior -
Preferred Stock are igsued and outstanding. Dividends on shares of
Serxies AARA Preferred Steock, Series AA Preferred Stock, Senior
Preferred Stock, Series A Preferred Stock and Series B Prcferred
Btock shall accumulate from the date of issuance, whether or not
earned or declared.

vide £ e - Sexd Pref t . So leng
as any of the Series AAA Preferred Stock remains outstanding, in no
event chall any dividend whatsoever, whether in cash or other
property (othar than shares of Common Stock), be paid or declared
or any distribution be made on the Series AA Preferred Stock, the
Senior Preferred Stock, the Series A Preferred Stock, the Series B
Preferred Stock or Cotmon Stock, respectively, nor shall any sharxes
of Lhe Sexies AA Praferred Stock, the Senior Preferred stock, Lle
Series A Prefcrred Stock, the Series B Preferred Stock or Comwon
stuck be purchaced, retired or otherwise acguired for considerution
Dy the Corporation without the unanimous consent of all of the
holders of Scriegs AAR Praferred Stock (i) unless the aggregate
cutulative unpaid dividends of the Series AAR Preferreda stock fox
all past dividend pericds from the date of issuance of such shares
of Series AAA Preferred Stock shall have been paid or declared and
a sum wmet apart sufficient for the payment thereot; and (ii)

0572127261071 NYUB2/187206 v1 3

-

TRADEMARK

REEL: 1831 FRAME: 0672



unless, if at any time the Corporation is obligated to rxetire
snhares of Series AAA Preferred Stock pursuant to any mandatory
rcdemption reguirement, sinking fund or a fund of a similar mature,
all arrears, if any, in regpect of the retirement of the Scries ANR
Preferrad Stock shall have been made good. .

Dividend Preference - Series AR Prefexrred Stock. So long
as any of the Series AA Preferred Stock remains outstauding, in no
event . shall any dividend whatsoever, whether in cash or other
property (other than shares of Common Stock), be paid or declared
or any distrxibution be made on the Senior Preferrxed Stock, the
Series A Preferred Stock, the Series B Preferred Stock or Commou
Stock, respectively, nor £hall any shares of the Senioxr Preferred
Stock. the Series A Preferred Stock, the Series B Preterrea Stock
or Common Stock be purchased, retired or otherwise acqguirxed for
consideration by the Corporation without the unanimous consentc o=
all of the holders of Sariea AA Preferred Stock (i) unless the
aggregate cumulative unpaid dividends of the Series AA Prerferred
Stock for all past dividend pexriods from the date of issuance of
such shares of Series AR Preferred Stock shall have been paid or
declared and a sum set apart sufficient for the payment thereof;
and (ii)} unless, if at any time the Coxporation is obligated to
retire shares of Series aA Prcfexrad sStock pursuantt o any
mandatory redemption regquirement, sinking fund oxr a fund of a
6imilar nature, all arrears, 1f any, in respect of the retirement
of the Series AR Preferred Stock ghall have been made good.

Dividend Preference - Senior Preferxed Stock. £Ec long as
any of the Senior Preferred Stock remains ocutgtanding, in no event
shall any dividend whatsoever, whether in cash or other. property
(cther than shares of Common StocX), be paid or declared or any
distribution be made on the Series A Preferred Stock, the Sexies B
Preferred Stock or Common Stock, respeclLively, nor chall any shares
of the Series A Preferred Stock, the Series B Preferred Stock or
Common Stock be purchased, retired or otherwise acguired for
congideration by the Corporation without the unanimous consent of
all of the holders of Senior Preferred Stock (i) unlese the
aggregate cumulative unpaid dividends of the Senior Preferxed stock
for all past dividend periocds from t—he date of issuance of such
shares of Senijar Preferred Stock shall have been paid or declared
and a sum set apart sufficient for the payment Lhexeocf; and (ii)
unlceose., if at any time the Corporation is obligated to retire
shares of Senior Preferred Stock pursuant to any mandatory
redemption recuirement, sinking fund or a fund of a similar nature,
all arrears, if any, in respect of the retirement of the Seniox
Preferred Stock shall have been made good.

ivide P ae - Series A Preferred Stock. So long
as any of the Series A Preferred Stock remains ocutstaading, in no
event ghall any dividend whatesocever, whether in cash orxr othex
property (other than shares of Common Stock), be paiad oz dAeclared
or any digtribution be made on the Series B Preferxed Stock oXx
Common Stock, respectively, nor shall ary shares of the Sexries b
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Preferred Stock or Common Stock be purchased, retired or otherwise
acquired for a consideration by the Corporation without the
unanimous consent of all of the holders of Series A Preferred Stock
{1) unless the aggregate cumulative unpaid dividenda of the Serxies
A Preferred Stock for all past dividend periods from the date of
igssuance of such shares of Series A Prefexrred Stock shall ve baen
paid or declared and a sum set apart sufficient for the payment
thereof; and (ii) unless, 1f at any time the Coxrporation is
obligated to retire sharee of Series A Preferred Stock pursuant to
any mandatory redemption requirement, sinking fund or a fund of a
wsimilar nature, all arvears, if any, in regpect of the retirement
of the Series A Preferred Stock shall have been made good.

i B - 1% K. So long
as any of the Eeries B Preferred Stock remains outstanding, in no
event shall any ‘dividend whatsoever, whether in cash ©r other
rroperty (othexr than shares of Common. Stock), be pald or declared
or any distribution be made on the Common Stock, nor shall any
shares of Conmon Stoeck be purchared, retired or otherwise zcquired
for a consideration by the Corporation without the unanimous
raonsent of all of the holders of Series B Preferred Stack (i)
unless the aggregate cumuiative unpa'ld dividends of the Series B
Preferred Stock for all past dividend periods from the date of
issuance of such shares of Series B Preferred Stock shall have been
paid or declared and a sum pget apart sufficient for the payment
thereof; and (ii) unless, if at any time the Corporation is
obligated to retire shares of Series B Preferred Stock pursuant to
any mandatory redemption regquirement, sinking fund or a fund of a
similar nature, all arrears, if any, in respect of the retirement
of the Series B Preferred Stock shall have been made good.

Subject to the foregoing provisions and not otrexrwise,
such dividends (payable in cash, stock or othexrwise) as may be
determined by the Board of Directors may be declared and paid on
the Common Stock from time to time ocut of the remaining funds of
the Corporation legally available therefor, and the Sexries AAAL
Preferred Stock, the Serles AR Prefexred Stook, the Senior
Preferred Stock, the Series A Preferred Stock and the Series B
Preferred Stock sghall not be entitlead tou participate in any such
dividend, whether payable in cash, stock or otherwise. :

R. Righ 14 ion. In the event of any
liguidaticn, distribution or sale of all or substantially all of
the assets, dissolution or winding up of the Corporation, whether
voluntary or inveluntary, or unless the holders of a majority of
the outetanding shares of that series of Preferred Stock elect
otherwise in writing, in the event of any merger, consolidation or
reorganization, except, .in each case, in a transaction in which the
Corporation's shareholders receive, as a Iresult of @euch
traneaction, all of the shares of the transferee or surviving
corporation or its parent and such shares are substantially
identical to the shares held by them in the Corporation both in
number and in type, the follewing distributions shall be made to
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the holders of the Preferred Stock in the following order of
priozity: the holders of. Series AARR Preferred Btock ghall be
entitled to be paid One Hundrxed Dollars ($100.00) ip cash per
share, together with a sum, in the case of each share of the ESeries
ARR Preferred Stock, computed at the annual dividend rate provided
for herein from the date on which dividends on such sha*® becamc
cumulative to the date fixed for such distribution or payment less
the aggregate awount of all cumnulative dividends, if any,
theretofore and on such distribution or payment date paid thereon,
and upon such payment in £full to the holders ©f the Series AAR
Praferrad Stock, the holders of Series AA Preferred Steck shall be
entitled to be paid One Hundred Dollars ($100.00)} in cash pe:x
cshare, together with a sum, in the case of each share of the Series
AL Preferred Stock, computed at the annual dividend rate provided
for heaexein from the date on which dividends on such share became
cumulative to the date fixed for such distribution or payment less
the aggregate amount of all cumulative dividends, if any,
theretofore and orn such distribution or payment date paid thereon,
and upon such paywment in full to the holders of the Series AR
Preferred Stock, the holders of Senior Preferred Stock shall ke
entitled to be paid Cne Hundred Dollars ($100.00) in cash per
share, together with a sum, in the case of each share of the Senior
relerrxed Stock, computed at the annual dividend rate provided for
herein frxrom the date on which dividends on such share becans
cumulalive to the date £ixed for gsuch distribution or payment less
the aggregate amount of 2all ocumulative dividends, if any.
therecofore and on such distribution or payment date paid thereon,
and upon such payment in £ull to the holders of the Senior
Preferred Stock, the holders of the Beries A Preferred SEock shall
be entitled to be paid One Hundred Dollars ($100.00) in cash per
share, together with a sum, in the case of cach share of the Series
A Preferrxed Stock, computed at the annual dividend rate providecd
for herein from the dsate oun which dividemds on such share hecame
cumulative to the date fixed for such distributlon or payment less
the aggregate amount of all cumulative dividends,. - 4f  any.
theretofore and on such distribution or payment date paid thereon,
and upon such payment in full to the holders of the Sexies 1
Preferred Stock, the holders of the Series B Preferred Stock shall
be entitled to be paid One Rundred Dollars ($100.00) in <cash per
share., together with a sum, in the case of each share of the Series
B Preferred Stock computed at the annual dividend rate provided for
herein from the date on which dividends on such share became
cumulative to the date fixed foxr such distribution or payment lese
the aggregate amount of all cumulative dividends, if any,
theretofore and on such distribution or payment date paid thereon.
T€ such payments on the Preferred Stock shall have been made in
full to the holdere thereof, the remaining assets and fuads of the
Carporation shall be distributed among the holders of the Common
- Stock according to their respective shares. T
If, upon any such ligquicdation, distribution or sule of
all or substantially all of the assets, dissclution or winding up
of the Corporxation, c¢r any sauch mexger, conscoildation or
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reorganization, the remaining assets cf the Corporatiom availahle
for the distribution to its shareholders shall be insufficient to
pay the holders of the Series ARA Preferred Stock the full awount
to which they shall be entitled, the holders of thc ESeries RAR
Preferred Stock shall share ratably in any distribution of the
remaining assets and funds of the Corporation in proportifh to the
respective amounts which would otherwise be payable in respect to
the shares held by them upon such distribution if all amounts
paysble on or with respect to said shares were paid in full.

1f, aftexr the pa{ment ¢f all preferential amounts
Tequired to be paid to the holders of the Series ARR Preferred
Stock upon any suchk ligquidation, distribution or sale of all ox
substantially all of the assets, dissolution or winding up of the
Coxporation or any such merger, consolidation or reorganization,
thc remaining assetr of the Corporation shall be insufficient to
paY the holdexs of the Series AA Preferred Stock the full amount to
which they chall be entitled, the holders of the Series Aa
Preferred Stock shall ghare ratably in any distributian of the
remaining asscto and funds of the Corxporation in proportion to the
respective amounts which would otherwise be payable in respect to
the shares held by them upon eurh distribution if all amounts
payable on or with reepect to said shares were paid in full.

If, after the paymaeat of all preferential amounts
required Lo be paid to the holders of the Series AAA Preferred
Stock and the series AA Prefcrxed Stock upor any such liquidation,
distribution or sale of all or gubstantially all of the assets,
digsolution or winding up of the Corporation or any such merger.
congolidation or reorganization, the remsaining assets of the
Corporation shall bé insufficient to pay the holders of the Senior
Preferred Stock the full amount to which they shall be entitled,
the holders of the Senior Preferred Stock shall share rartzbly in
any distribution of the remaining asscte and funds nf the
Corporation ir proportion to the respective amounts which would
otherwise be payable in respect to the shares held by them upon
such distributicn if ail amounts payalble on or with reepect to said
shares were paid in full.

If, after the payment of all preferential amounte
reqguired to be paid to the holdere of the Serles ARA Prefexred
Stock, the Series AA Preferred Stock and the Senior Preferred Stock
upon any such liquidation, distribution or sale of all or substan-
tially all of the assets, disselution or windiuny up of the
Corperation or any such merger, comnsolidation or reorganization,
the remaining assets of the Corporation shall be iusufficient to
pay the holders of the Series A Preferred Stock the full amount %o
which they shall be entitled, the holders of the Series A Preferred
Stock rhall sghare ratably in any distribution of the remaining
agsets and funde of the Corporation in proportion to the xespective
amount s whichk would otherwise be payable in respect to the shaxes
held By them upon such distribution if all amounts payable on o=
with raspect ‘to said shares vere paid in full. :
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If, after the payment of all preferential amounts
required to be paid to the holders of the Series ARA Praferred
Stock, the Series RA Preferred Stock, the Senior Preferxed sStock
and Series A Preferred Stock upon any such liquidation, distribu-
tion or sale of all or substantially all of the assets, dissolution
or winding up of the Corporation or any such mergcr, conefidation
oxr reorganization, the remaining assets of the Corporation shall be
insufficient to pay the holders of the Series B Preferred Etock the
full amount to which they shall be entitled, the holders of the
Series B Preferred Stock shall share ratably 1n any distribution of
the remaining assets and funds of the Corporation in proportion to
the respective amounts which would otheriwise be payable in reapeot
to the shares held by them upon such distribution if all awounts
payable on or with respect to said shares were pauid in £ull.

C. Consents. (i) So long as any shares of Lhe Sexies
AAR Preferred Stock are outstanding, the Corporation shall not,
without .the affirmative vote or written consent of the holders of
record of a majority of the shares of the Series AAR Preferred
Stock then outstanding, voting or consenting, as the case may be,
separately as a classg:

: (a) authorize or effect any sale, lease,
transfer or other disposition of any material portion of
the assets of the Corporaticn out of the ordinary course
of the Corporation's business; or

(b) authorize the payment by the Corporation of
dividends (whcther in cash or other property) or the
redemption or repurchase of any capital stock of the
Corporxation, except as otherwise required by the
rertificate of Incorporation.

(ii) So 1long as any shares of the Series AA
Preferred Stock are outstanding, the Corporation shall not, without
the affirmative vote or written comnsent of the holdere of record of
at least eighty percent (80%) of thc chares of the Series BRA
Preferred Stock then outstanding, voting or consenting, as the case
may be, separately as a clasws:

{a) authorize oxr e¢ffect any sale, lcase, trancfer or
other disposition of any materlal portion of the assets of the
Corporation out of the ordinairy course of the Corporation's
businesg; or

(b) authorize the payment by the Corporation of
dividends (whether in cash oxr othexr property) ox the
redemption or repurchase of any capital stock of the
Corporation, except as otherwise required by the Certificate
of Incorporation; provided, however, that notwithstanding
anything to the contrary contained herein, the consent of the
Series AR Preferred Stock shall not be required for the
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payment of any dividends with respect to the Seriesc ARA
Preferred stock.

(iii) So long as any shares of the Senior Prefexrred
Stock are outstanding, the Corporation shall not, without the
affirmative vote or written consent of the holders of fcord of
geventy-five percent (75%) of the shares of the Senior Preferred
Stock then outstanding, voting or consenting, as the cuse may be,
separately as a class:

(a) authorize or effect any sale, lease, transfer ox
other disposition of any matexial portion of the assets of Lhe
Corporation out of the ordimary course of the Corpcration's
buainess; or ' ‘

_ (b) authorize the payment by the Corporation of
d;vidanqn (wvhether in cash or other property) or the
redemption or repurchase of any capital stock of the
Corporation, except as otherwise regquired by the Certificate
of Incorporation; provided, however, that notwithstanding
anything to the contrary contained herein the consent cf the
Senior Prefexred Stock shall not be required for the payment
of any accrued but unpaid dividends with respect to the Series
AR Preferred Stock or for the payment of any dividends with
respect to the Seriec ANA Praferred Stock.

(iv) So leng as any chares of the Serier A Preferred
Stock are outslanding, the Corporation shall not, without the
L affirmative vote or wxritten consent of the holdars of record of a
T majority ‘'of the shares of the Serdies A Preferred Stock ‘then
outstanding, voting or consenting, as thc case may be, separately

as a class:

(a) authorize or effect any sale, leace, transfer or
other disposition of any materlal portion of thc assets of the
Corporation out of the ordlnary course of the Corporation's

business;: or

(b) authorize the payment by Lhe Corporation of
dividends (whether 3in cash or other property) or the
redemption or repurchase of any capital stock of the
Corporaticn, except as otherwise required by the Cexrtificate
of 1Inccrporation; provided, howeveXx, that nolwithstanding
anything to the contrary contained herein the cousent of the
Series A Preferred Stock shall not be required for the payment
of any aecrued but unpaid dividends with respect to Lhe Series
AR Preferred Stock or the Senior Preferred Stock or foxr the
payment of any dividends with respect to the Series AAA
Preferred Stock.

(v) The €orporation shall not amend the Certificate
nf Incorporation. increase the authorized number of shares of
Series AAR Preferred stock or authorize the issuance of any sesles

0532/27261-021 NYLIR2/187205 vi 2

TRADEMARK
REEL: 1831 FRAME: 0678



of preferred stock with preference or priority on a parity with or
over the Series AAA Preferred Stock as to the right toe receive
either dividenda or amounts distributable upon liquidation,
distribution of or eale of.assets, dissolution or winding up of the
Carporation, or redemption, without the written consent or
affirmative vote of the holders of record of a majority of“®he then
outstanding shares of Series AAA Preferred Stock, wvoting or
consenting, as&s the. case may be, separately as a class. The
Corporation shall not amend the Certificate of Incorporation,
increase the authorized number of shares of Series AN Preferred
Stock or authorize the lssuance of any serxies of preferred stock
with preference or priority on a parity with or over the Series AR
Prefexred Stock (othexr than the Series AARR Preferrxed Stock) as to
the right to receive either dividends or amounts distributable upon
liquidation, digtribution of or sale of assets, dissolution or
winding up of the Corporation, or redemption, without the written
consent or affirmative vote af the holders of record of at least
eighty (B0%) of the then outstanding shares of Series AR Preferxred
Stock, voting or conpenting, as the cage wmay be, separately as a
class. The Corporation shall not amend the Certificate of
Incorporation, incrcarce tha authorized number of shares of Senior
Preferred Stock oxr authorize the issvance of any sexies of
preferred stock with proference or priority on a parity. with or
over the Senior Preferred Stock ({(other than the Series 2aAAn
Prefexrxed Stock aidl Series AR Dreferred sStock) asg to the -right to
receive eithexr dividends or amounts distributable upon liguidation,
distribution of or sale of assets, diasolution or winding up of the
Corporation, or redemption, withoutr the written consent or
affirmative vote of the holders of recoxd of at least two-thirds of
the then ocutgtanding shares of Senior Preferred Stock, voting or
consenting, as the c¢ase may be, separatoly as a claes. The
Corporation shall not amend the Certificate of Incorporation or
autrorize the issuance o©of any serxles of preferrcd etook with
preference or priority over the Series A Preferred Stocdk (other
than the Serieg AAA Preferred sStock, the Series AA Prefexrrcd Etock
and the Senior FPreferxed Stock) as to voting rights or the right to
receive either dividends or ampounts distributable upon liguidation,
distribution of cox sale of assets, dissolution or winding up of the
Corporation without the written consent or affirmative vote of thc
holders of record of at least two-thirds of the then ocutstanding
shares of Series A Preferred Stock, voting or conseunting, as the
care may be, separately as a class.

: D. Vot ing Riaghtg. Except as otherwise provided by law,
tkhe holders of Preferred Stock shall not be entitled to notice of,
ox to vota at, any meeting of the sharxeholders of the Corporation
nor to vote upon matters relating te the business or affalrs of tke
Corporation other than those specifically referred to herein.

R. Redemption. (i) Mapdatory Redewmption. The
Corporation shall redeem, subject to the provisions of Sectiun H
below. (tn the extent that such rxedemption shall not violate any
applicable provisions of the laws of the State of New York) alL a
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price of One Hundred Dollars ($100.00) per sghare plus an amount
equal to any and all dividends accrued and unpaid, bul without
interest (the "Redemption ¥ricev), all issued and outstanding
shares of Preferred StoCK upon the consummation of an initial
public offering of the Corporation's Common Stock pursuant to an
effective registration statement under the Securities Act“Mf 1933,
as amended, covering the offer and sale of Common Stock for the
account of the Company to the public. If fewer than the reguirecd
number of shares of Preferred Stock are to be redeemed pursuant to
this sub-paragraph on any date, then the number of shares to be
redeemed shall be determined by the Board of Directors, and such
shares shall be redeemed pro rata from all holders of Preferred
Stock entitled to have their sghares redeemed on such date in
proportion to the total number of shares of Preferred Stock held by
each such holder. If the Corporation is unable on any redemption
date to redeem any shares of Preferred Stock then to be .redeemed
because such redemption would violate the applicable laws <f the
State of New Yoxrk, then the Corporation shall redeem such shares as
soon thereafter as the restrictiens precluding such redempticn

ehall no longer be applicable.

(ii} The Prefarred Stock shall not be antitled to the
benefito of any retirement ox sinking fund.

. Redexmtion IProccdure, Notice of every redamption of

Preferred Stock shall be given by mailing the esame to every holdéex
cf record, any of whose shares are then to be redeemed, not laess
than 15 ror more than 30 days prior to the date fixced ac the date
uf Lhe redemptior. thereof, at the respective addresacs of rcueh
holders a¥ Lhe sawe shall appear on the stock transfer hooks of the
Corpcration. The aotice shall state that the shares specified Zin
such notice will be redecued Ly the Corporation at the Redemption
vrice and on the date specified ig sucl: notice, upon the surrendexr
for cancellaticon at the places designated in sucl notice, o€ the
certiticates representing the shares so to be redeemed, propexrly
endorsed in PHilank for transfer, or accompanied by propes
instruments of assignment and transfer in blank, bearing any
necesgsary transfer tax sgtamps thereto aiffixed and canceled, oOr
accompanied by cash or a certified check in the amount of any stock
transfer tax applicable to such transaction. On and after the date
specified in the notice described above, each holder of shares
called for redemption, upon presentation and surrender =n
accordance with such notice of the cexrtificates for shares held by
such holder and called for redemptior., shall be entitled tc receive
therefor the applicable Redemption Price. If the Corporation shall
give notice of redemption as aforesaid (and unless the Corporation
shall fail tc pay the Redemption Price of shareg presented for
redemption in accordance with such notice), all shares called forxr
redemption shall be deemed to have been redeemed on the date
specified in such notice whether or not the certificates for such
shares shall be surrendered for redemption and cancellation, ana
such shares sc called for redemption shall from and after such cate
ceasé to represent any interest whatsoever in the Corporation or
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its property, and the holders thexeof shall have no rights other
than the right to receive such Redemption Price but without any
interest thereon from or after such date.

G. Cancellation of Redeemed Shares. All shares of

2referred Stock purchased or redeamed by the Corporatiofi#shall be
forthwith retired and canceled and shall not be reissued, nor shall
any other stock be issued in place thareof, but the Corporalicn
may, nevertheless, from time to time thereafter increase its
capital stock in the manner and to the extent permitted by law and
by the Certificate of Incorporation of the Corporation.

H. xXc e _of f d kX. In the event that the
Corporation intends to effcoct an underwritlen initial public
offering covering the offer and sale of Common Stock for the
accoimt of the Coxporation to the public, and in cobnection
therewith the managing underwriter(s) of such offering advises the
Corporation'e Boaxd of Directors in writing that in its judgment it
would be detrimental to the offering if some or all of the proceeds
of the offering wexe to be applied to the redemption of the
outstanding shares of Preferred Stock pursuant to Section E hereof,
each hoider of shares uf Preferred Stock shall, upon notice to such
holder giver by mailing the same to every holder of record whose
chares are to be exchanged, not less than 15 nor wmore tkan 30 days
prior to the date €fixed as the date of exchange thereof, exchange
with the Corporation as of the closing date of the initial public
offering all of the shares of Preferred Stock owned by such holder
for fully paid and nonassessable shares of Common Stock and the
Corporation shall take such action as shall be necessary to lasue
to each holdex of Preterred Stock in such exchange the applicable
number of shares of Common Stock. Each share of Preferred Stock
shall be exchangeable for the nuwber of shares of Commorn Stock
obtained by dividing the redemption price for the class of
Preferred Stock (including accrued by unpaid dividends) as of the
date of the closing of the initial public offering by the initial
public offering price, less underwriting discounts and commissions.
No hoider of ghares of Preferred Stock shall be reguired to
exchange shares of Preferred Stock for Common Stock unless all
other hclders of Preferred Stock are required to take such action.

I. Cancellation of Exchanged Shares. All shares of
Preferred Stock exchanged by tha Corporation shall be deewed to
have been exchanged it accordance with Section H hereof upon the
closing of the initial public ocffering whether ox npnot the
cextificates for such shares are surrendered for exchange and
cancellation. and such shares shall from and after such date cease
to represent any interest whatsoever in the Corporation or its
property, and the holders thereof shall have no rights, othexr Lhan
the right to receive such shares of Common Stock as provided in
Section H-from or after such date. XnQll chares of Preferred Stock
exchanged by the Corporation shall be forthwith retired and
canceled and snall not ba reiesued, nox shall any olher stock be
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irfsned in place thereof, hut the Corporation may, nevertheleee,
from time to time thereafter increage its capital stcck in the
manner and to the extent parmitted by law and by the Certificatc of
Incorporation of the Corpcration.

IT. Common Stock

J. Dividenda. Subjcct to the preferences and othexr
righte of the Prcferred Stock, the hclders of the Common Stock
ohall be entitled to receive dividends whern, as and if declared by
the Board of Directors of the Corporalicn out of funds legally

available thexrefozxr.

K. Iiguidation. In the event of any 1liquidation,
distribution or sale of assets, dissolution or winding up of the
Corporation, whether voluncary or involuntary, after payment or
provision for paywment to the holders of Preferred Stock of amounts
to which they may be entitled as set out above, the remaining
asgets of the Corporation available for shareholders shall be
distributed equally per share to the holders of the Common Stock.

o>

L. Voting Rights. The holders of the Common Stock
sball be entitled to one vote in respect of each share helé oa all

matters submitted to a vote of the holders of Common Stock.

5. This Certificate of Amendment was authorized and approved by
the Board of Directors and the Holdexrs of all of the issued and
outstanding cCommon Stock, Series An Preferred stock,’ Senior
Freferred Stock, Series A Preferred Stock and Serler B Preferred
Stock by a Joint Unanimous Written Consent of the Board of
Directors and Stockholdara of the Corporation dated as of Apxil 21,
1897 and rthereaby duly adopted irn accordance with tha provisions of
the Burinesn Corpcrationr Law of the Staxte of New York.
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SENT BY:Proskauer {24} 23fl : 4:—21-97 i 2:52AM 23rd FLOOR ANNEX- CSC: st

, IN WITNESS WHEREOF, this cextificate has been subscribed
to this 21*7 day of AQgil . 1957 by the undersigned, who affirm that
the statements made hereirn are true under penalties of perjury.

-

d ré —
*~  David-ST Rose, Chairman

\,Q-(\/<
Brenda Jaeck, SBecc axry
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