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WAIVER AND CONSENT AGREEMENT

This Waiver and Consent Agreement (“Consent”) is entered into as of March 3, 1999, by
and between Silicon Valley Bank (“Bank”) and Acuity Corporation, a Delaware corporation
formerly known as ichat, Inc. (“Borrower”).

RECITALS

1. WHEREAS, Borrower and Bank are parties to that certain Loan and Security
Agreement dated as of May 29, 1996, as amended by that certain First Amendment to Loan and
Security Agreement dated as of November 1, 1996, that certain Second Amendment to Loan and
Security Agreement dated as of February 14, 1997, that certain Third Amendment to Loan and
Security Agreement dated as of March 26, 1998, that certain Fourth Amendment to Loan and
Security Agreement dated June 10, 1998, the modification of February 11, 1999 and as may have
been or may be amended from time to time (the “Agreement”), and

2. WHEREAS, Borrower has informed Bank that Borrower intends to sell, transfer
and assign certain assets related to Borrower’s ichat software products, brand, domain names and
related web services, as more particularly described in Exhibit A attached hereto (the
“Transferred Assets”) on substantially the terms set forth on Exhibit B attached hereto (the
“Asset Purchase”), and

3. WHEREAS, without the consent of Bank, the consummation of the actions
contemplated by the Asset Purchase would constitute a violation of the Agreement, and

4, WHEREAS, Borrower requests Bank’s consent to and waiver of Borrower’s
transfer of the Transferred Assets pursuant to the Asset Purchase.

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, Borrower and Bank agree as follows:

AGREEMENTS:

1. Release of Security Interest. Bank agrees to release the security interest granted
pursuant to Section 4.1 of the Agreement with respect only to the Transferred Assets, effective
upon the closing of the Asset Purchase by signing and delivering to Borrower a Termination
Statement on Form UCC-3.

2. Consents and Waivers. Bank agrees to waive Borrower’s covenant set forth in
Section 7.1 of the Agreement as it relates to the sale, transfer and assignment of the Transferred
Assets pursuant to the terms of the Asset Purchase.

3. No Defenses of Borrower. In consideration of Bank’s waiver set forth above,
Borrower represents to Bank, as of this date, that it has no defense against the payment of any or
all of the Obligations and that no Event of Default has occurred and is continuing.

AUM012201.1
103739-153429 1
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4. Costs and Expenses. In consideration of Bank’s waiver set forth above, Borrower
covenants with Bank to pay all reasonable costs and expenses of Bank incurred in connection
with Bank’s execution of this Consent, including reasonable attorneys’ fees

5. The violation by Borrower of any representation or covenant set forth in
Paragraphs 3 or 4, above, shall constitute an Event of Default under the Agreement.

6. Interpretation. Unless otherwise defined, all capitalized terms in this Consent
shall be as defined in the Agreement.

7. Representations. Borrower represents and warrants that the Representations and
Warranties contained in the Agreement are true and correct as of the date of this Consent (except
such representations and warranties to be expressly true as of a specific date or otherwise

disclosed in writing to Bank.

8. Miscellaneous.

(a) Successors and Assigns. This Consent shall be binding upon and shall
inure to the benefit of Borrower and Bank and their respective successors and assigns; provided,
however, that the foregoing shall not authorize any assignment by Borrower of its rights or duties
hereunder.

(b) Entire Agreement. This Consent and the Loan Documents contain the
entire agreement of the parties hereto and supersede any other oral or written agreements or
understandings.

(c) Course of Dealing; Waivers. No course of dealing on the part of Bank or
its officers, nor any failure or delay in the exercise of any right by Bank, shall operate as a waiver
thereof, and any single or partial exercise of any such right shall not preclude any later exercise
of any such right. Bank’s failure at any time to require strict performance by Borrower of any
provision shall not affect any right of Bank thereafter to demand strict compliance and
performance. Any suspension or waiver of a right must be in writing signed by an officer of
Bank.

(d) Legal Effect. Except as waived by this Consent, the Loan Documents
remain in full force and effect and Bank reserves all rights available to it thereunder or under
applicable law. If any provision of this Consent conflicts with applicable law, such provision
shall be deemed severed from this Consent, and the balance of this Consent shall remain in full

force and effect.

(e) Counterparts. This Consent may be executed in two or more counterparts,
each of which shall be deemed an original, but all of which together shall constitute one

instrument.

AUMO12201.1
103739-153429 2
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IN WITNESS WHEREOF, the undersigne: evez execuied this Amendinent as of the first
datc above written.

ACLT, 7V CORPORATION

B}'ix’féz\;&&\s , O'M-va.uz
Narne: qu'\j f—ké&\ \S_. QM(C{
Titie: T1pugred_ Coucel o Rssicha u‘—&ndur«{

SILIT ON VALLEY BANK

By: _ ﬂ,{/{_, 4@11/

b =

Newo o MFI(L (/qudcw
T AVP

AUWD12201.1
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EXHIBIT A

Transferred Assets

AUMO012201.1 g
103739-153429 A ')
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ExhibitA - " Trawsferred Acseks™
List of Purchased Assets Being Released by Secured Party
Seller = Acuity Corp.

Buyer =Koz inc.
Secured Party = Silicon Valley Bank

iChat Software
Browser
Operating Interface or

Name or Identity of Asset Version Release Status  _Systemn Application
Servers:

Global Message Router (GMR) 10  General Solans, NT

Ichat WebServer (ICWS) | 3.0  General Sclaris, NT Free BSD

ATX, HPUX

WebLink (icws plugin) 40  Beta NT Oracle OAS
ROOMs Clients;

Java "Ultralite” 303 General

Active X Plugin 303 QGeneral IE3.x/4.x

NS Plugin (hosts Active X Plugin) 3.03  General NS 3.x/4 x

HTML 3.03 General IE 3.x/4.x

NS3x/4x

Pager Clients:

Pager 13 General

Java Pager 13 General
SDKs:

Pager/Java 1.2 Beta

Pager/C++ 1.2 Beta

Bot API 3.03 General
CORP-9105-47-120548-02 A - l

TRADEMARK
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Servlets:

iPS ' 1.2 Sample Code
ROOMS 3.03 Sample Code
MB 2 Sample Code
QA Resources
Segue Scripts n/a
Silk Scripts n/a
Pager Sitnulator 1.2 n/a
Rooms Simulator 3.03 n/a
Legend:

IE = MicroSoft Intermet Explorer
NS= Netscape Navigator

[In addition to the above software, the Buyer shall receive web page pager client technology and
product demonstrations conducted with avatars and VRML worlds.]

Intellectual Property and Other Assets comprising Acuity's iChat product line:
Domain names:

ichat.com
chat411l.com
dotchat.com
irc.com
netchat.com
open24 com
openZl4.net
rooms.net
santachat.com
usechat.com
globalchat.com

Trademarks:

ichat, inc.

the ichat logo

the winky logo

the slogan "Never underestimate the power of a little chat"
ROOMS

CORP-9105-47-120548-02 A - 1
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Web Services:
the ichar Pager service and associated HTML, databases, etc.
the Open 24 chat service, web site, events guide and associated HTML
the GlobalChat IRC service and associated HTML, databases, etc.

Accounts Receivable:

All accounts receivable of Seller selected by Buyer for assignment which relate to the
Acquired Assets.

Assigned Contracts and Agreements

All rights under Seller's contracts and agreements relating to the Acquired Assets,

CORP-9105-47-120548-02 ,q - ;.
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Exhibit A (continued)

List of Licensed Assets Being Released by Secured Party

iChat and Other Software

Name or Identity of Asset

Servers:

ROOMS

ComHub

ichat Paging Server (iPS)
ichat Firewall Proxy (iFP)
Message Boards

WebLink (icws plugin)

ROOMS Clients:
Events

Pager Clients:
Browser-based

SDKs:
Client/Java
(Pager/chat)

Servlets:
ComHub

Libraries:
ICSlib
ICULib

QORP-9106 47 - 120548 -02

Version Release Status
3.03 General

4.0 Beta

3.03 General

4.0 Webcenter Beta

1.2 General
3.03 General
2.01 General
3.03 General
3.03
nfa Demo only
22WC General
4.0 Unit Test
3.03.4.0 General
3.03,4.0 General
A-4

Browser
Operating Interfaceor
System Application
Solaris, NT
NT Oracle
WebServer
Solaris, NT
NT Oracle
Solaris, NT
Solaris, NT
Solaris, NT
Solaris, NT IIS, NSE,
ICS
TRADEMARK

REEL: 1877 FRAME: 0131



ICNIlib 3.03 General

ICTlib 3.03 General

Licenkey 3.03 General
Legend:

IE = Internet Explorer

NS=Netscape Navigator

NSE= Netscape Enterprise Server
ICS= Acuity's proprietary web server running on NT
1IS= MicroSoft Internet Information Server

The Seller further grants to the Buyer an internal use license of the Acuity Web Center Express
product which may be used by the Buyer in its support center operations. This license shall be

limited to a maximum of 15 seats and shall include maintenance in accordance with the Seller's
standard terms and conditions for a period of one year from the Closing Date at no cost to the

Buyer.

Patents:

The following patents or patent applications subject to the Patent License Agreement

between Buyer and Scller:

U.S. Patent No. Issue Date
5,764,916 June 9, 1998

Patent Title

Method and Apparatus for
Real Time Communication
Over a Computer Network

1. Patent Application Title: Method and Apparatus for Synchronizing Browse and Chat
Functions on a Computer Network

Application Number: 08/741.470
Application Filing Date: October 30, 1996
Name of Inventors: Andrew T, Busey and Gerald H. Weghorst, Jr.

2. Patent Application Title: Method and System for Coordinating Medja and
Messaping Operations jn an Information Processing System

Application Number: o4 /| 87, 895

Application Filing Date: November 6. 1998

Name of Inventors: Andrew T. Busey
CRP-8105-47 - 120848 -02 A-S
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3. Patent Application Title: Con+1100: Method and Apparatus for Real Time Network
Communication
Application Number: 09/060,867
Application Filing Date. April 15, 1998
Name of Inventors: Andrew T. Busey and Gerald H. Weghorst, Jr.

4, Patent Application Title: Con+1100; Method and Apparatus for Embedding Chat
Functions in a Web Page
Application Number: 08/768,606
Application Filing Date: December 18, 1996
Name of Inventors: Andrew T. Busey and Gerald H. Weghorst. Jr.
CORP-9105-47-120548-02 A-6
TRADEMARK
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"Acquired Assets" means all right, title, and interest in and to all of the tangible and
intangible assets of the Seller used in or useful for the operation of the Seller's iChat business,
including without limitation all goodwill associated therewith and specifically including those assets
listed on Exhibit A attached hereto (including the Assigned Contracts) The Acquired Assets
(specifically including the Licensed Assets) shall specifically include the following items relating to

the Acquired Assets:

(2) all current versions, updates and new versions to any of the software or other
Intellectua) Property, in object and source code format, transferred or available
to the Buyer on the same terms as the prior version;

(b) all customer names, lists, addresses, contact names and registered user lists,
mcluding specifically, in electronic recordable format, (i) the approximately
500,000 registered users for the Pager/Open 24 service, (ii) the approximately
2,000,000 email addresses for registered iChat users, and (iii) the approximately
2,100 registered iChat business customers;

(c) Intellectual Property, goodwill associated therewith and rights thereunder,
remedies against infringemnents thereof, and rights to protection of interests
therein under the laws of all jurisdictions;

(d) claims, deposits, prepayments, refunds, causes of action, choses in action, rights
of recovery, rights of set off, and rights of recoupment (including any such item
relating to the payment of Taxes);

(e) franchises, approvals, permits, licenses, orders, registrations, certificates and
similar rights obtained from governments and governmental agencies; and

(f) books, records, ledgers, files, source and user documnents in support of the
Intellectual Property, correspondence, lists, drawings, specifications, creative
materials, advertising and promotional materials, studies, reports, and other
printed or written materials;

ORP-9106-47 - 120548 -02
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EXHIBIT B

Asset Purchase

AUM012201.1
103739-153429 B-1
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KOZ inc. Via Fax 919.767.4861~ | T¢(
Mr. Gary Hayes, Chic( Finzncial Officer

1000 Puck Forty Plaza, Suite 120

Durham, NC 27713

Re: Ternm Sheet - ichat Assets:

Dear Mr. Hayes:

In responsc to KOZ's letter dated 06 February 1999, and per our discussions to date, Acvity Corp. is
pieased to provide the following [etter expressing our intent regarding the 1chat softwarce products, brand,
domain names and related web tervices as more specifically detailed in the attached list of assets (the

“Assets’):

Key componcnts of the proposed transacrion are:

*  Acuity will provide to KOZ exclusive source und obj;:ct code licenses to the Suftware (except in our
WebCenter market) and will cansfer the Intellectual Property and Other Assets, as defined oa the

attached List of Assets
s A total of $3.0M in cash, via wire iransfer from KOZ to0 Acuity, payable in four installments.

- $150,000 upon cxccution of this Letter of Intent as a Break-up Fee, non-refundable unless
Acuity tcrminates this Letter of Intent without cause, as defined bdlow, The break-up fee is
in consideration for Acuity's negotiating exclusively with KOZ regarding the Assets during
the period between cxccution of this Term Sheet and 10 March 1999.

- $1,150,000 upon contract execution

- $1,000,000 on 30 Junc 1999, provided that Acuity has delivered

the following items:

- The sofiware detailed in the attached list of Asscts, licensed in source or object code
format, as verified by KOZ's VP of Enginecring. ’

-Source and user documentation in support of the software

-Up 10 60 person-days of on site dedicated suppart from Acuity’s Fngincering group to

assist KOZ's staff in the assimilation of the code into KOZ's environment

-Continued first-tict and second-tier help desk for 30 consecutive days 11100 Merric Blvd
imumedialely afier the partes sign the definitive agreement, and continued
second-tier help dosk customer support to KOZ through 30 June 1999 while
KOZ creates its internal capabitity

Building Seven

Auvstin, Texas 78753

-Assistance from A. Buscy rclative to preparing and possible partcipation in
possible tradc/pross tours as needed during the first 90 days of post acquisilion 512 425 2200
activity. Details to be worked out duting contract aegotiations.

fax 512 719 8225
-Customer names, addresses, contact names and all associated

www. acuity.com

& Delaware Corporativn

TRADEMARK
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contracts iucluding' reseller/distribution agrecments relaied to the Assers.
-Proxpect database as of the date of the last update by Acuity.

-Assurance that Acuity will prepare with KOZ's guidance a letier to Acuity's customer
base announcing the salc with a strong emphasis that the iChat custamer base is being
cnhanced with this sale.

- All accounts receivablo stilf open as of the conlract execution date if any, Final
determination of which open Accounts Receivable and related support obligations that
will be assumed by KOZ will be determmined by the parties on a case by case basis.

- $£700,000 payable 15 December 1999. Acuily’s indemnity obligation shatl be limited to $350,000
to cusure compliance with contractual obligations, including but not limited 10 the continuance of
second ticr help desk support through Auguse 31, 1999, provided that the indemnity obligation
shall be unlimited with respect to representatons and warranties regarding good tite to the
Assets.

» KOZ will provade to Acuity a numbcr of shares of Next [ssued Preferred (as defined below) equal to
the quotient determined by dividing $600.000 by the price per share paid in connection with the initial
issuanco of the Next Issued Preferred. For purposes of this Letter of Intent, the Next [ssucd Preferred
shall mean that equity security issued in connection with KOZ's moxt round of private equity financing.
Acuity shali receive all of the rights, preferences and privileges, including shareholders’ and
regisuation rights, extended to the purchascrs of the Next Issued Preferred. In the cvent there is no
issuance of Nex{ Issued Preferred on or prior ta April 30, 1999, Acuity shall immediately reccive
400,000 shares of KOZ's Preferred Stock with features equivalent with KOZ.'s prior round of financing
with a conversion price of $1.50 per share, In the event of 2 change of control of KOZ, Acuity shall. at
its option, put all of such Preferred or Next Issucd Preferred to KOZ or its succesyor at a purchase price
per share equal to the liquidation prefecence per shars of such Next Issued Preferred {at a minimum of (}/
$1.50 per share), oc convert all of such Prefetred or Next [ssued Preferred intb the common stock of /:j
KOZ or its successor, as applicable, at the conversion rate then in effect for suchfNext ed
Preferred. _ w3

Upon execution of this Letter of Intent, KOZ will immediately proceed to preparc a definitive asset
purchase agreement with appropriate warranties, répresentations, indemnities and covenants of the parties
with an expected closing of po lawer than February 28, 1999. KOZ will complcte the remaining duc
diligeace activities concurrenty with the preparation of the purchase agreement

The obligation of KOZ (o pay the break-up fee, the obligation of Acuity to teimburse KOZ for its out of
pocket expenses, the confidentiality agreement executed by the partics and dated January 27, 1999, and the
standstill agroement set forth herein, represent agreements and are intended to be binding obligations of the
parties. Other (han such obligations, neither party shall have any obligation to the other party and this letter
of intent shall be for discussion purposes oaly and shall not be a binding obligation of either party. Any

’ such binding abligation shall bc made only upon execution of the definitive asset purchase agreement.
Acuity shall not during the period between acceptance of this term shoct and March 28, 1999, enter into ar
coatinuc any discussions with any third party, either agent or principal, conceming 2 possible sale of the
Asscls. The foregoing notwithstanding, in the event KOZ tcrminates the nogotiations or Acuity terminates
the negutiations for good cause, Acuity may immediately enter into discussions with third parties and retain
the Break-up Fee.

Termination: Break-up Fee
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'&}a._is Lcm.r.of Inwat may be tanmiamed by cithar party & agy ., with o without cayse, by providing
welileh aotice tharcof ta the ather party. Thix Letcr of Intcru shafl swtomatieally wrminaie in fhe ovenl ¥
definitiva asset purchusc agrooment is not slgnad om ox prine 10 10 March 1999,

Acuity shall be gmid-d fo fotun thc Broak-up Fec In the evert Acully termisatag (tis Loteme of lrwent for
causc (CHI_” heing defined, fur purpases of this lottar, 25 an attampl by KOZ 10 deviuts Taketialty fram the
tertan of this Lotter of Ineamt, sa untcasonahls delny by KOZ in cloving the Trammaction. or hraach by KOz
of any dindisg porhion of this later of intent),

In the oveat thm Acuily crmineses this Leteor of Intaat without ceusc, Asuity will refand the Bresk-up tiee
snd reimbarse KOZ fur up o $75,000 in actual oul-ul-pockel sxpenscs incutred in due diligvoce and
doc\fnmti-;ud nogntiniax the Trantaction, n cisc of a srmisstion of s Lauer of Intsat bocsuse
Acuity snd KOZ are usadlc « agroo tpoa 3 structure b the ‘Iyansacion raasoaabdly acceptable ta Acuity's
ax sdvisors, Acuity will tefuad tho Bresk-up Fea aad sball be talioved of any chligution ko ruintberce KXoz
for Olll-of-p?ch( expchacs. In any evant, aftcr making the paymencs described in thix peragraph, Acuiry
may iramediatcly catar 1061 discuasions, segodsic asd conclude ah altemative ransaction with s thard party
Involving dho Assels.

Please indicate your acinowlsdgement that the abuve reflacts your intsne by signiag
betaw:

Acuity Corporagion: KOZ, inc

B-4
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Revised Asset List:
List of Assets

The detinitive agreement will have muitiple components: Portiows of the ichat softwarc will be sold, as part
of the asset purchase agreement and ather portions of the software will be licensed. Final determination of
this separstion will be determincd as part of the due diligence cffort. In addition there will be a transfcr of
conain inteflectual property and ather asscts. The definition of what fatls in 10 these categories follows.

Acuity warrants that these are all the intellectual property assets, in their cwrent and derivative forms,
which were used to conduct the business known as ichat, Inc.

ichat Software

The “ichat Softwarc” mcans the current versions and all unreleased versions of ths following Acuity
software programs, in object and source code format, related to or incorporated in Acuity's ichat product
line:

ROOMS server
Message Boards server
Pager server

ComHub

Global Message Router
Proxy server

Wcbliok
‘Client SDK

Pager Clients

Chat Chents

a4 & ¢ » Vv

J
In addition to the above software, buyer would reccive web page pager client tschnology and product
dcmonsmnons conducted with avatars and VRML worlds. Lastly buyer would also obtain an internal use
product which could be use by KOZ in its support center operation. This
imnm of 15 seatz and would include maintenance for the first year at no

license wouldbchmltr.dwa na
chayge.

With respect to thosc software assets which arc liccnsed as per the final asset purchase agrcement, the
buyer would have a royalty free liconze 10 use all technologies regardless of any pateat beid or licensed by.
Acuity, present or future.

Intellectua! Property and Other Assets comprigsing Acuity’s iChat product line:

Domain names:
chat411.com
datchatcom
irc.com
netchat.com
opend4.com
open24.net
rooms.act
santacharcom
usechat com

ichat.conn
qlobal chat.con

L I 2 B N I I I )
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Trademarks
« ichat, inc.
e the ichat [ogo
e the winky logo
* “Ncver underestimats the power of a litde chat”

Web Services:
e The ichat Pager service and associated HTML, databases etc,

* The Open24 cha: service, web site, events guide, and associated HTML.,
databases, etc.

e The GlobalChat IRC service and zssociated HTML, databases, clc.

= The ichat registered client user datsbase,

ichat Registered User Lists:

= 500,000 registcred uscrs for the Pager/Open 24 service
2,000,000 rmail addresses for registered ichat users
Note: Acuity represents that these arc the numbers of users contained in these databases as of 11
February 1999. These are unuudited figures, and Acuity makes n0 rcprescntation regarding the
accuracy or status of any current or former user.

In the event that, during due diligence, the acoual numbers of email addresses is matorially less
than reprosented above, the partes will, at KOZ's option, either negotiate a reduced price far thc
Assets, or teauinalc negotiations. Acuity will retumn the Break-up Fee and will be relieved of any
obligation to reimburse XOZ for its out-of-pocket costs.
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