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The undersigned corporation pursuant to Section 79-4-11.05, as amended, hereby executes the
following document and sets forth:

OFFICE OF THE MISSISSIPPI SECRETARY OF STATEF
P.O. BOX 136, JACKSON, MS 39205-0136 (601) 359-1333
Articles of Mcerger or Share Exchange
Profit Corporation

1. Name of Corporation 1

McALYSTER'S MANAGEMERT CORPORATION (Merging out of existence)

2. Name of Corporation 2

RESTAURANT ACQUISITION COMPANY (Survivor)

N

FILED

p4/02/1999
R ERCCL;‘;Ku

o
\\ Secrstery

\Jete or M

N

3. Name of Corporation 3

4. The futre effective date is
(Compicte if applicable)

5. The plan of merger or share exchange. (Attach page)
6. Mark appropriate box.

(a) Shareholder approval of the plan of merger or share exchange was not required.

OR
x (b) If approval of the sharcholders of one or more corporations party to the merger or share
exchange was required ‘
(D the ion, number of outstanding shares, and number of votes entitled to
be cast by each class entitled to vote seperately on the pian as to cach o 9
corporation were g g "
E ®
Name of Corporation Designation No. of outstanding No. of votes 3 3 %
shares entitled to he cast 28 2
Mcealister's s o
Management Common 10,000 10,000 S % ®
s FRSL
Acquisition Common 10,000 10,000 2%
= £g
i
- s %
Rev, 01/96
03/31/99 18:16 TX/RX NO.2901 pP.002 B
TRADEMARK
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F0013 - Page 2 of 3 OFFICE OF THE MISSISSIPPI SECRETARY OF STATE
; - ( P.0. BOX 136, JACKSON, MS 392050136 (601) 359-1333
”"'"HMH Im mm Articles of Merger or Share Exchange
Profit Corporation
AND EITHER
a. the total number of votes cast for and against the plan by each class entitled ¢ vote
scparately on the plan was
Name of Corporation Class Total no, of votes Total no. of votes cast
cast FOR the Plan AGAINST the Plan
OR
b. the total number of undisputed votes cast for the plan separately by each class was
Name of Carporation Class Total no. of undispaned
votes cast FOR t;c Plan
lister’s
Management Common 10,000
rRESTRUTETC ‘
Acquisition Common 10,000
| Company

and the munber of votes cast for the plan by cach class was sufficient for approval by that class.

Name of Corporation 1

McAlister’s Management Corporation

By: Signanmc (Picase keep writing withiin blocks)

AQ/\/W

Printed Name [Don Newcomb Title | president

This page confur ms with the duplicate
ariginal tiled with the Secretary of State

Secretarydf Qate

Rev. 01/96

03/31/99 18:16 TX/RX NO. 3901 P.003 B
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F0013 - Page 3 of 3 OFFICE OF THE MISSISSIPPI SECRETARY OF STATE

_— 1 P.O. BOX 136, JACKSON, MS 39205-0136 (601) 359-1333
B mmmmmmmw Articles of Merger or Share Exchange
Profit Corporation
Name of Corporation 2
Reataurant Acquisistion Company
By: Signature (Ploass keap writing within blocks)
I icha e/f/d 1k
Printed Name Title
Michael J. Stack CEO
Name of Corporation 3
By: Signature (Pleaso keep writing within blocks)
Pl'iInOd Name Title

NOTE
1. If shareholder approval is required, the plan must be approved by each voting group catitled to vote
on the plan by a majority of all votes entitled to be cast by that voting group uniess the Act or the

articles of incorporation provide for a greater or lessor vote, but not less than a majority of all votes caft _ |
at a meeting.

2. The articles cannot be filed unless the corporation(s) has (have) paid all fees and taxes (and
delinquencies) imposed by law.

3. The articles must be similarly executed by each corporation that is a party to the merger.

Secretaryof Qate

This pane confur ms with the duplicate
original tiled with the Secretary of State

Thee

Rev. 01/96

03/31/99 18:16 TX/RX NO.3901 P.004 B
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This Agreement and Plan of Merger and Reorganization (the “Agreement™) is dated April
2, 1999, by and among McAlister’s Management Corporation, a Mississippi corporation
(*“McAlister’s™), and Don Newcomb, Debra Tubbs Bryson, Don Christopher Newcomb and Neil
McAlister Newcomb, who are all the existing shareholders of McAlister’s (the “Shareholders™), on
the one hand, and Mississippi Restaurant Holdings, Inc., a Mississippi corporation (“Holdings™) and
Restaurant Acquisition Company, a Mississippi corporation and wholly-owned subsidiary of
Holdings (the “Company’”), on the other hand.

WHEREAS, pursuant to the terms of an Option Agreement, dated as of December 2, 1998,
by and among Holdings and Michael J. Stack, its Chief Executive Officer, on the one hand, and the
Shareholders and McAlister’s, on the other hand (the “Option Agreement”), the Shareholders and
McAlister’s have granted Holdings an option to acquire ail of the shares of common stock of
McAlister’s pursuant to a merger transaction, wherein McAlister’s shall be merged with and into the
Company (the “Merger”);

WHEREAS, Holdings caused the formation of the Company to effectuate the transactions
contemplated herein and in the Option Agreement;

WHEREAS, the Shareholders, the respective Boards of Directors of McAlister’s and the
Company and Holdings, have approved the Merger pursuant to the terms of this Agreement;

NOW, THEREFORE, in consideration of the mutual covenants herein contained, and for
other good and valuable consideration, the receipt and sufficiency of which are acknowledged by
each signatory hereto, it is agreed as follows:

Merger (the “Effective Date™), McAlister’s shall be merged with and into the Company, whi
be the surviving corporation.

Secretaryof Sate

2. McAlister’s Common Stock. Each share of McAlister’s common stock issuld
outstanding immediately priot to the Effective Date (the “Common Stock™) shall, by virtukEo:
Merger, be canceled and converted into the right to receive cash and or a note. The Sha
shall receive an aggregate of $6,000,000 in cash as the Merger consideration which $hal
apportioned as follows: Don Newcomb shall receive $4,000,000, Debra Bryson shall |§
$1,000,000, Don Christopher Newcomb shall receive $500,000 and Neil McAlister Newconib-
receive $500,000. In addition, Don Newcomb shall receive a promissory note, a copy of Which 1s
attached hereto as Exhibit A, for the payment of One Million Dollars ($1,000,000). The payment
of the cash shall be made and the promissory note delivered to the Shareholders in the amounts
described herein not later than 2:00 p.m. Central Standard Time, Friday, April 2, 1999. Failure to
so deliver said cash and note by said time without the express written consent of the Shareholders
shall render this agreement null and void.

RMYRTER DT 2
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3. Distribution for Taxes. McAlister’s is a corporation taxed under Subchapter S of the Intemnal
Revenue Code. Not later than April 15, 1999, McAlister’s shall distribute to each Shareholder an
amount computed from January 1, 1999, through the Effective Date, to be equal to his or her federal
and state income tax liability resulting from the flow-through of Subchapter S income and loss from
McAlister’s operations (the “Company Income™) as agreed upon by McAlister’s accountants and the
Company’s accountants less the amount, if any, by which previous distributions of cash to the
Founding Shareholders from January 1, 1998, exceeded the 1998 Company Income. The Company
shall make all elections necessary, if any, to ensure that the Shareholders are taxed only on the
income of McAlister’s or the Company prior to the Merger.

4, Execution of Agreement and Articles of Merger. The parties hereto shall compiete and

execute this Agreement and the Company, Holdings and McAlister’s shaill compiete and execute
Articles of Merger or Share Exchange (the “Articles of Merger’) in accordance with the Act, and the
parties hereto shall cause this Agreement and the Articles of Merger to be delivered to the
Mississippi Secretary of State for filing as provided in Section 79-4-11.05 of the Act. The parties
hereto will also execute and deliver such other documents or articles as may be required to effect the
Merger.

S. Effect of the Merger. The Merger shall have the effects set forth in Section 79-4-11.06 of
the Act.

6. Tax Indemnity. It is the expectation of the parties that the federal and state income tax
liability to the Shareholders as a result of the Merger (or as a resuit of the Merger and any transaction
deemed by any taxing authority to be a part of the Merger) be no higher for each Shareholder than
if the Shareholder had sold the Common Stock to the Company for the amount described in
paragraph 2 above in a transaction that qualified for long term capital gain treatment. If any
Shareholder is required to pay more in federal or state income tax, or if any Shareholder is
subsequently audited and is required to pay more in federal or state income tax (including interest
and penalties, if any), as a result of the Merger (or as a result of the Merger and any transactio
deemed by any taxing authority to be a part of the Merger) than he or she would have been i

to pay had the Company purchased the Common Stock from the Shareholder for the kg

then the Company will indemnify the Shareholder and pay directly to the taxing authority,
Shareholder prior to the time the tax is collected by the taxing authority, the difference be
federal and/or state income tax that the Shareholder was ultimately required to pay (i

Secretaryd Rate

Shareholder would have been required to pay had the Company purchased the Common Stde}
the Shareholder for the amount described in paragraph 2 above in a transaction that qualified[fr3o
term capital gain treatment, plus any income tax costs to a Shareholder for said paymep
Company’s agreement regarding taxes under this paragraph shall survive the Merger and any
transactions related thereto. ‘

RIERVESGEXT.2 ="
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7. Franchise Rights. The Company agrees that Don Newcomb shall have the exclusive
franchise rights in the State of Kentucky for the development and operation of McAlister’s
restaurants subject only to Don Newcomb’s agreement to develop a minimum of eight (8) restaurants
in the state within four (4) years of the Effective Date and his agreement to pay a three percent (3%)
royalty and the Company’s then-current marketing fee.

8. Articles of Incorporation. As of the Effective Date, the Articles of Incorporation of the
Company shall be the Articles of Incorporation of the surviving corporation, except that Part 2 of
the Articles of Incorporation is hereby amended in its entirety to read as follows:

‘“Name of the Corporation: McAlister’s Corporation.”

9. Bylaws. As of the Effective Date, the Bylaws of the Company shall be the Bylaws of the
surviving corporation.

10. Directors. As of the Effective Date, the Directors of the Company shall be the Directors of
the surviving corporation and the McAlister’s Directors, other than Don Newcomb, shall resign.

11. Officers. As of the Effective Date, the Officers of the Company shall be the Officers of the
surviving corporation and the McAlister’s Officers shall resign.

McAlister’s and the Shareholders jointly and severally represent and warrant and hereby
covenant as follows:

a. Emmnm&mmmng_mmmzamn McAlister’s is a corporation duly

organized, validly existing and in good standing under the laws of the State of M1551531pp1
McAlister’s was formed in 1989. McAlister’s has full corporate power and authority to enter-inte
and to perform this Agreement and carry out the terms hereof. The execution, delivay $
performance by McAlister’s of this Agreement has been duly authorized by ail necessary co
action of McAlister’s and no further corporate action on the part of McAlister’s is necessary {8

authorize such execution, delivery and performance This Agreement when executed, will

Secretary o ate

binding obligations of McAlister’s and the Shareholders and is or will be enforceable ag ipE
them, as the case may be, in accordance with its terms.

b. Capitalization. There are currently 10,000 shares of Common Stock of McA
Except for the Common Stock, there are no other authorized classes or series of capital g6k
McAlister’s. All outstanding shares of Common Stock are duly authorized, validly issued, full
paid, and nonassessable and have been offered, issued, sold, and delivered by McAlister’s in
compliance with applicable securities laws. Except for the Option Agreement and the Articles of
Incorporation and Bylaws of McAlister’s, there are no outstanding agreements or documents binding
on McAlister’s regarding the transfer, voting, pledge, optioning or gifting of any capital stock of
McAlster’s.

PIERYEESIERT.2 '3 -

TRADEMARK
REEL: 1886 FRAME: 0414



C. Subsidiaries. McAlister’s does not own, directly or indirectly, any of the capital stock
of any company or any equity, profit sharing, participation or other interest in any entity.

d. Financial Statements. McAlister’s has delivered to the Company copies of the
balance sheets of McAlister’s as of December 31, 1998, together with the related statements of
operations and retained eamings and cash flows for the years then ended (the "Financial
Statements”). The Financial Statements (i) were prepared in accordance with generally accepted
accounting principles applied on a consistent basis ("GAAP") throughout the periods covered
thereby, and (ii) present fairly in all material respects the financial position and resuits of operations
of McAlister’s as of such dates and for the periods then ended.

e. Absence of Undisclosed Liabilities. Except for matters relating to the transactions
contemplated by this Agreement and the Option Agreement, there are no liabilities or financial
obligations of McAlister’s that are required to be reflected on a balance sheet prepared in accordance
with GAAP, other than liabilities and obligations (a) provided for or reserved against in the Financial
Statements, (b) arising after December 31, 1998 in the ordinary course of business, or (c) which are
not material to the financial position of McAlister’s.

f. No Material Adverse Changes or Events. Except for matters relating to the
transactions contemplated by the Option Agreement or this Agreement, since the date of the
Financial Statements, McAlister’s has not suffered any change in its business, operations or financial
position, except such changes as, in the aggregate, are not reasonably likely to have a material
adverse effect.

g. Legal Compliance. McAlister’s has complied with all applicable laws (including
rules, regulations, codes, plans, injunctions, judgments, orders, decrees, rulings and charges
thereunder) of federal, state, local and foreign governments, and no action, suit, proceeding, hearing,
investigation, charge, complaint, claim, demand or notice has been filed or commenced against

McAlister’s alleging any failure to so comply, except for where such failure to comply woﬁd.,not |

have a material adverse effect.

e

Secretarydt tate

h. Real Property. McAlister’s owns no real property. McAlister’s has pre;
delivered a complete and accurate list of all real property leases (the “Real Property Leases™)

sly

of the Real Property Leases is valid and enforceable in accordance with its terms. To the knowglgd
of McAlister’s and the Shareholders, McAlister’s has not received any notice of any, and th Zists
no event of default or event which constitutes or would constitute {with notice or lapse of qr

both) a default in any material respect under any Real Property Lease. To the knowl
MocAlister’s and the Shareholders, none of the property subject to any Real Property Lease is{ul®y
to any encumbrance, easement, right-of-way, building or use restriction, exception, v ol
reservation or limitation as might in any material respect interfere with or impair the present an

continued use thereof in the usual and normal conduct of the business and operations of McAlister’s.

Bgirdan

1. Employees. To the knowledge of McAlister’s and the Shareholders, no executive,
key employee or significant group of employees, other than Don Newcomb and Debra Tubbs

PIERGESBINS.2 -4-
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Bryson, plans to terminate employment with McAlister’s during the next twelve (12) months.
McAlister’s is not a party to or bound by any collective bargaining agreement, nor has McAlister’s
experienced any strike or material grievance, claim of unfair labor practices or other collective
bargaining dispute within the past three (3) years. McAlister’s is not aware of any organizational
effort presently being made or threatened by or on behalf of any labor union with respect to
employees of McAlister’s.

Je Emplovee Benefits. McAlister’s has delivered to the Company true, cormrect and
complete copies of all of its employee benefit plans. No liability has been or is expected to be
incurred by McAlister’s under or pursuant to Title I or IV of the Employee Retirement Income
Security Act of 1974, as amended (“ERISA”) or the penality, excise tax or joint and several liability
provisions of the Code or ERISA relating to employee benefit plans and, to the knowledge of
McAlister’s, no event, transaction or condition has occurred or exists that could result in any such
liability to McAlister’s or, following the Effective Date, the Company, or any such employee benefit
plan.

k. Taxes. McAlister’s has duly filed with the appropriate government agencies all of
the income, sales, use, employment, excise and other tax returns and reports required to be filed by
it as of the date hereof and paid all applicable taxes. In ail material respects, all such returns and
reports are and will be accurate, true, correct and complete. No waiver of any statute of limitations
relating to taxes has been executed or given by McAlister’s. No federal tax return of McAlister’s
is currently under audit by the Internal Revenue Service, no other tax return of McAlister’s is
currently under audit by any other taxing authority and no elections, consents, waivers, conventions
or agreements have been filed or entered into in respect of any tax or taxing authority. Neither the
Internal Revenue Service nor any other taxing authority is now asserting or, to McAlister’s
knowledge, threatening to assert against McAlister’s any deficiency or claim for additional taxes or
interest thereon or penaities in connection therewith.

1. Litigation. There are no lawsuits, claims, proceedings or investigations pendjp 0T,
to the best knowledge of McAlister’s, threatened by or against McAlister’s or adminigigave
proceedings to which McAlister’s is a party, which would prevent the consummation |§f%he
transactions contemplated by this Agreement or have a material adverse cffect on McAJ# tir’s
business or operations.

Secretary o Sate

m. Environmental Matters. There have been no private or governmental ¢}
citations, complaints, notices of violation or letters made, issued to or, to the knowledk
McAlister’s or the Shareholders, threatened, against McAlister’s by any govermnmental eg
private or other party for the impairment or diminution of, or damage, injury or other adverse|¢f
to, the environment or public health resulting from McAlister’s ownership, use or operatio
facilities. McAlister’s has not used any of its properties for the disposal of "hazardous waste" or
"hazardous materials” as those terms are defined below. As used in this Agreement, the term
"hazardous materials" or "hazardous waste" means any hazardous or toxic substances, materials, and
wastes listed in the United States Department of Transportation Hazardous Materials Table (49 CFR
172.101) or by the Environmental Protection Agency as a hazardous substance (40 CFR Part 302)

FERGEERS §19.2 -5-
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and amendments thereto, or such substances, materials and wastes which are or may become
regulated under any applicable local, state or federal law.

n. Indemnity. The Shareholders hereby agree to indemnify, hold harmless and defend
the Company and its successors, agents, assigns, members, and affiliates (collectively, the
“Indemnified Parties™) for, and will pay to the Indemnified Parties the amount of, any loss, liability,
claim, damage (including incidental and consequential damages), expense (including costs of
investigation and defense and reasonable attorney’s fees) or diminution of value, whether or not
involving a third-party claim, arising, directly or indirectly, from any material breach of any
representation, warranty, covenant or agreement made by such party in this Agreement and any other
certificate or document delivered by such party pursuant to this Agreement.

13.  Representations and Warranties of Company.

The Company represents and warrants and hereby covenants as follows:

a. Organization. The Company is (i) a corporation duly organized, validly existing
and in good standing under the laws of the State of Mississippi; (ii) duly qualified to do business
and in good standing in each jurisdiction where such qualification is required, except those
jurisdictions where the failure to so qualify will not have a material adverse effect on its business,
prospects or financial condition; (iii) has all requisite corporate power and authority to conduct
its business as presently being conducted and as proposed to be conducted after the Merger and
to own its properties now and after the Merger and (iv) has all requisite corporate power and
authority to execute, deliver and to perform all of the obligations under any of the documents
related to the Merger to which it is a party.

b. Authority. The Company’ execution, delivery and performance of the documents
related to the Merger to which it is a party: (i) have been duly authorized by all necessary
corporate action and do not contravene any provision of its articles or Bylaws; (ii) do not Yjolate
any provision of any law, rule or regulation or any determination or award; (iii) do not afg ill
not result in a breach or constitute a default under any agreement to which it is a party or by|@ffich
any of its properties are bound, including, without limitation, any indenture, loan or|2rédit
agreement, lease, debt instrument or mortgage; and (iv) the Company is not in material
under any law, rule or regulation, order, writ, judgment, injunction, decree, determi
award, indenture, loan or credit agreement, lease, debt instrument or mortgage referred to
or will not be in any such material default by virtue of the Merger or the transactions ass
therewith.

Secretar yof Rate

c. Yalid Obligations. The documents related to the Merger to which the Com
a party have been duly executed and delivered by the Company and constitute legal, vali
binding obligations of the Company, enforceable in accordance with their respective terms, and
no further corporate action on the part of the Company is necessary to fully authorize such execution,
delivery and performance.

MERQESGERS. 2 -6-

TRADEMARK
REEL: 1886 FRAME: 0417



d. Indemnity. The Company hereby agrees to indemnify, hold harmless and defend the
Shareholders and their successors, agents and assigns (collectively, the “Indemnified Parties™) for,
and will pay to the Indemnified Parties the amount of, any loss, liability, claim, damage (including
incidental and consequential damages), expense (including costs of investigation and defense and
reasonable attorney’s fees) or diminution of value, whether or not involving a third-party claim,
arising, directly or indirectly, from any material breach of any representation, warranty, covenant
or agreement made by such party in this Agreement and any other certificate or document delivered
by such party pursuant to this Agreement.

14.  Control of Defense of Third Party Claims. If there is a third party claim or demand that
would result in a breach of any representation, warranty, covenant or agreement made by either party
(including an audit that could lead to a claim under Section 6), then such party shall have the right
to control the defense of such claim or demand and any settlement at their cost and expense. Said
right shall be exercised by giving written notice of its exercise to the other party. If either party
should elect to exercise such right to control the defense of such claim or demand, then the
indemnified parties shall have the right to participate in, but not control, the defense or settlement
of such claim or demand at its sole cost and expense.

15. Reliance on Representations and Warranties. The undersigned Shareholders hereby
acknowledge and agree, that the representations, warranties and other statements being made by

McAlister’s herein do not contain any material misstatement of fact or omit any material fact
necessary to make the statements contained therein not misleading; provided further, that the
Shareholders understand that Holdings, the Company and certain lenders are relying on such
representations, warranties and other statements in entering into that certain Investment Agreement,
by and among Holdings, the Company and such lenders (including all ancillary documents created
in connection therewith), and such lenders shall be deemed third party beneficiaries of this
Agreement and shall be entitled to all of the rights and remedies of a party hereto.

16. Further Assurances. The Company and the Shareholders agree that from time to tim
the Effective Date, at the request of any other party and without further consideration or ¢
they will execute and deliver such additional instruments as any other party may reasonably
to confirm more effectively the status of the Merger, including but not limited to the assi
contracts, transfer of bank accounts and licenses, and, from and after the date hereof if there ag
rights of the Company with respect to third-parties that would not continue beyond the time
Merger without the consent of any such third-party, to attempt with the cooperation and assi
of each other to obtain such consent promptly.

neSegy ety
]
Secretary of tate

afice

-

page cont

17. Feecs. The Company agrees that it shall pay the costs and expenses incurred
Sharcholders in connection with the Merger, including but not limited to, legal and accountin|
up to a maximum of $50,000.00.

?igal filed wat

[Remainder of Page Intentionally Left Blank]

RIERGESRDN.2 -7-

TRADEMARK
REEL: 1886 FRAME: 0418



IN WITNESS WHEREOF, the parties have duly executed this Agreement as of the date first
written above.

MecAlister’s McALISTER’S MANAGEMENT CORPORATION
a Mississippi corporation
By: Q\W
Name’__ Den Nevurnh
Title:____Wreside.t
Shareholders @W\ W
Don Newcomb o
/ (.L ‘—'{_ e _) {c. P A /ﬁ
Debra Tubbs Bryson
. ) -
Don Christopher Newcomb
/
Vi %// ey //w?a%
1<Ie11 McAlister Newcofnb
Holdings MISSISSIPPI RESTAURANT HOLDINGS, INC.
a Mississippi corporation
o 8
35
Bij 249/ C// it
Name: Michael J. Stack v
Title: Chief Executive Officer 54
£ £
The Company RESTAURANT ACQUISITION COMPANY é 5;'
a Mississippi corporation i B
.
o Pkl . Jﬁ% ;

PIERGEER EX9.2

Name: Michael J. Stack
Title: Chief Executive Officer

ﬁ&:&;@

Secretary of ate

[Signature Page to Agreement and Plan of Merger and Reorganization]
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PROMISSORY NOTE
$ 1,000,000 Apnl 2, 1999

FOR VALUE RECEIVED, Mississippi Restaurant Holdings, Inc., a corporation (“Maker”),
promises to pay to Don Newcomb, an individual resident in Oxford, Mississippi One Million Dollars
($1,000,000), together with interest in arrears on the unpaid principal balance at an annual rate equal
to the prime rate of interest as announced on the date hereof by Trustmark Bank, N. A. plus 1%, in the
manner provided below. Interest shall be calculated on the basis of a year of 365 or 366 days, as
applicable, and charged for the actual number of days elapsed.

This Note has been executed and delivered pursuant to and in accordance with the terms and
conditions of the Agreement and Plan of Merger and Reorganization, dated April 2, 1999, by and
between Maker, Payee and McAlister’s Management Corporation, (the “Agreement”), and is subject
to the terms and conditions of the Agreement, which are, by this reference, incorporated herein and
made a part hereof. Capitalized terms used in this Note without definition shalil have the respective
meanings set forth in the Agreement.

1. Pavment.

(a) The principal amount of this Note shall be due and payable in one installment
on April 2, 2000. Interest on the unpaid principal balance of this Note shail be due and payable
quarterly.

(b) All principal and interest accrued hereunder shail be payable in advapee-e
due date to the extent Maker closes one or more equity or subordinated debt financing afteeti
hereof with aggregate proceeds in excess of $700,000, within three business days followinfgict
In addition, principal and accrued interest shall be payable in advance of the due date if Mak
or liquid assets, to the extent the said amounts exceed Maker’s operating needs and reasong - C
reserves.

o o ms
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(c) All payments shall be applied first to accured interest and then to pr

o

1.2 Manner of Payment. All payments of principal and interest on this Note sh4lf
by certified or bank cashier’s check in Oxford, Mississippi, or at such other place in the U

of America as Payee shail designate to Maker in writing or by wire transfer of immediately available
funds to an account designated by Payee in writing. If any payment of principal or interest on this Note
is due on a day which is not a Business Day, such payment shali be due on the next succeeding Business

EXHIBIT A
PD4:66307.2

TRADEMARK
REEL: 1886 FRAME: 0420



PD4:66307.2

Day, such payment shall be due on the next succeeding Business Day, and such extension
of time shall be taken into account in calculating the amount of interest payable under this
Note. “Business Day” means any day other than a Saturday, Sunday or legal holiday in

the State of Mississippi.

1.3 Prepayment. Maker may, without premium or penalty, at any time and
from time to time, prepay all or any portion of the outstanding principal balance due under
this Note, provided that each such prepayment is accompanied by accrued interest on the
total amount of unpaid principal, calculated to the date of such prepayment.

2. efaults.

2.1 Events of Default. The occurrence of any one or more of the following
events with respect to the Maker shall constitute an event of default hereunder (“Event of

Default):

@ If maker shall fail to pay when due any payment of the
principal or interest on this Note and such failure continues

for fifteen (15) days.

(b) If, pursuant to or within the meaning of the United States
Bankruptcy Code or any other federal or state law relating
to insolvency or relief of debtors (a “Bankruptcy Law™),
Maker shall (i) commence a voluntary case or proceeding;
(i) consent to the entry of an order for relief against it in an
involuntary case; (iii) consent to the appointment of a
trustee, receiver, assignee, liquidator or similar official; (iv)
make an assignment for the benefit of its creditors; or (v)

admit in writing its inability to pay its debts as they become
due.

(c) If a court of competent jurisdiction enters an order or
decree under any Bankruptcy Law that (i) is for relief
against Maker in an involuntary case, (ii) appoints a trustee,
receiver, assignee, liquidator or similar official for Maker or
substantially all of Maker’s properties, or (iii) orders the
liquidation of Maker, and in each case the order or decree is
not dismissed within 90 days.

This page confur ms with the duplicate
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2.2 Notice By Maker. Maker shall notify Payee in writing within five d
after the occurrence of any Event of Default of which Maker acquires knowledge.

P
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2.3 Remedies. Upon the occurrence of an Event of Default hereunder (unless
all Events of Default have been cured or waived by Payee), Payee may, at its option, (i)
without notice, demand or presentment, protest, notice of protest, notice of dishonor,
bringing of suit and diligence in taking any action to collect amounts called for hereunder,
declare the entire unpaid principal balance of this Note, together with all accrued interest
thereon, immediately due and payable regardless of any prior forbearance, and (ii) exercise
any and all rights and remedies available to it under applicable law, including, without
limitation, the right to coilect from Maker all sums due under this Note. Maker shall pay
all reasonable costs and expenses incurred by or on behalf of Payee in connection with
Payee’s exercise of any or all of its rights and remedies under this Note, including, without

limitation reasonable attorney’s fees.

3.1 Waiver. The rights and remedies of Payee under this Note shall be
cumulative and not alternative. No waiver by Payee of any right or remedy under this
Note shall be effective unless in a writing signed by Payee. Neither the failure nor any
delay in exercising any right, power or privilege under this Note will operate as a waiver
of such right, power or privilege and no single or partial exercise of any such right, power
or privilege or the exercise of any other right, power or privilege. To the maximum extent
permitted by applicable law, (a) no claim or right or Payee arising out of this Note can be
discharged by Payee, in whole or in part, by a waiver or renunciation of the claim or right
unless in a writing, signed by Payee; (b) no waiver that may be given by Payee will be
applicable except in the specific instance for which for which it is given; and (c) no notice
to or demand on Maker will be deemed to be a waiver of any obligation of Maker or of the
right of Payee to take further action without notice or demand as provided in this Note.
Maker hereby waives presentment, demand, protest, and notice of dishonor and protest.

3.2 Severability. If any provision in this Note is held invalid or unenforce.
by any court of competent jurisdiction, the other provisions of this Note will remain i
force and effect. Any provision of this Note heid invalid or unenforceabie only in part:
degree will remain in full force and effect to the extent not held invalid or unenforceal

urns with t
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33 Governing Law. This Note will be governed by the laws of the Stat{
Mississippi without regard to conflicts of laws principles.

3.4 arties In Interest. This Note shall bind Maker and its successors
assigns. y
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3,8 Section Headings Construction. The headings of Sections in this Note are

provided for convenience only and will not affect its construction or interpretation. All
references to “Section” or “Sections™ refer to the corresponding Section or Sections of this
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Note unless otherwise specified.

3.6 Gender/Number. All words used in this Note will be construed to be of such
gender or number as the circumstances require. Unless otherwise expressly provided, the words
“hereof” and “hereunder” and similar references refer to this Note in its entirety and not to any

specific section or subsection hereof.

(Remainder of Page Intentionally Left Blank)
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IN WITNESS WHEREOF, Maker has executed and delivered this Note as
of the date first stated above.

Maker

By:
Name:
Title:

(Signature Page to Non-Negotiable Promissory Note)
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