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]

IGNM ) ADEMARKS AN
IN CTUAL PROPERTY RIGHTS EEMENT

This ASSIGNMENT OF TRADEMARKS AND INTELLECTUAL PROPERTY RIGHTS
_th | ) G)27fay
AGREEMENT (“Agreement™) 1s made effective tins 2 7"day of Aper!. 1998, by and between
WOLF TNTERNATIONAL, INC. (“WOLF™), an Ohio corporation and BIO-AESTHETICS
CORPORATION, an Ohio corporation ("BAC") and GUTHY-RENKER CORPORATION, a
Delaware corporation ("GRC").

RECITALS

A.  WHEREAS by virtue of documents on file in (. Lve&lamnd ,OUic __andin

the United States Patent and Trademark Office, GRC 1s the owner of state registration(s) and the
United States Trademark Registration(s) for the mark "Perfect Smile" listed on Exbibit A attached
hereto (the "Trademarks™) and BAC is the owner of a patent for a process to whiten teeth entitled
"Perfect Smile" which process is more particularly described in U.S. Patent 5,165,424, a copy of
which ig Exhibit B attached hereto (the "Process™); and

B. WHEREAS. BAC desires to assign to WOLF all of its rights, title and mterests in and
{0 the Trademarks and certain “Intellectual Property” (as defined hercinbelow) which 1s owned by
or licensed by BAC and which is and has been licensed by BAC to GRC, in conncction with the
manufacture and distribution of certain consumer products utilizing the Process; and

C. WHEREAS, WOLF desires to purchase all of BAC's rights, title and intcrests in and

to the Trademarks and “‘Intellectual Property” (as defined hereinbelow) which 1s owned by or

112809-2
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(]

licensed by BAC and which is and has been licensed by BAC to GRC, n conncction with the
manufacture and distribution of certain consumer products utilizing the Process.

NOW THEREFORE, in consideration of the above rccitals, mutual promises,
representations, warranties, and covenants herein contained, the Parties agree as follows:
ART 1- TI1ON OF INTEL UAL PROPERTY

1.1 For purposcs of this Agreement, the term “Intellectual Property” shall mean any
trademarks, and all registrations and applications for registrations (includmg all files in conncction
with such registrations and applications, whether in the posscssion of BAC or GRC, 1ts agents or
representatives) which BAC owns for the foregoing, consumer products utilizing the Process, sales
records owned by BAC, trade secret rights, service marks, rights to designs including design patent
and design registrations, rights to imnventions including patents, and copyrights, including any BAC
confidential or proprietary information embodied in the foregoing, and other intellectual property
rights in all countnes of the world.
ART L 2 - BASLC TRANSAC

2.0 (a) Purchase and Sale of Intcllectual Property - On and subject 10 the terms and
conditions of this Agreement, WOLF agrees to purchase fromn BAC and BAC agrees to sell, transfcr,
convey, assign and deliver to WOLF, free of all liens and encumbrances all of its rights, tille and
interest in and to the Trademarks, and the Intellectual Property described herein along with the
goodwill of the certain consumer products business associated therewith at the closing for the

consideration specified below in this Article.
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(b) Puxchase Pricc - WOLF agrees to pay BAC and BAC agrees to pay to GRC at
closing Ten Thousand Dollars ($10,000) (the Purchase Price) by delivery of a check payable to GRC
on behalf of BAC.

(¢) Termination of GRC Marketing and Distribution Agrecment - GRC hereby
acknowledges receipt of notification from BAC of the termination of the Marketing and Distribution
Agreement dated as of Japuary 1, 1993 between Perfect Smile, Inc. ("PSI") and BAC, and as
amended by First Amendment dated August 31, 1993 by and between BAC, PSI and GRC, and as
amended by Sccond Amendment dated July 25, 1995 by and between GRC and BAC (the "License
Agreement"). Pursuant to Paragraph 16.3(v) of the License Agreement, BAC hcreby exercises its
right to purchase all rights held by PSI and GRC in and to the name "Perfect Stmle", mcluding the
trademarks and Intellectual Property as defined therein upon the payment of Ten Thousand Dollars
($10,000) and the exccution hereof. By execution hereof, GRC hereby acknowlcdges receipt of the
‘Ten Thousand Dollar ($10.000) payment, the termination of the License Agrcement and the

assignment of all rights held by GRC in and to the name "Perfect Smile", including the tradcmarks
GRC further ackrovlidges o has no gleums agadnst ‘BAczl o ;{/O oy
. . 15c
and the Intellectual Propeny/'GRC further acknowledges that any and all intcllectual property nghts of o n?d:uh‘na

) . , , 10t Liumeny

which were licensed by BAC to GRC under the License Agreement shall otherwise revert back to GO

O en @) Ciprony ikt Tenan ) )

BAC by virtue of the termination of the License Agreement. Poruyepn 3 2 (4) rlowy oned S:4 Sedowy “Shaky en
o A fitoamn o Wir  Aycement s

(d) Obligations of GRC Upon Termination of License Agreement - BAC and GRC s

hereby acknowledge and agree that there shall be a "scll off period” 1 accordance with Paragra
16.3(i)-(iv) of the License Agreement. The sell off period for all current custom with the

exception of Walgreen's, Wal-Mart and Tarpet shall not excee § from February 16, 1998,

(T sh BT cudnung ORijetens
o Wit ader INE Tabeafiaapegnncn t

g Liune Ayumm‘* .
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the effective date of termination of the License Agreement. In the case of Walgreen's, Wal-Mart and
Target the sell off period shall cxpire on July 1, 1998. During the sell off peniod, GRC shall be
obligated to do the following: (1) GRC and its agents and sub-agents shall cooperate in effecting a
transition dunng the sell off period by providing sales. inventory and related information, disclosing \\
customer contacts and buyers, and assist BAC and/or WOLF to maintain existing accounts; (ii) GRC
shall retain the non-exclusive right to accept and process orders for products that were placed prior
to the effective date of termination, together with the right to select and fill for six months following
tcrmination, any reorders received following such effective date from prior customers; (1) GRC
shall usc its best efforts to cease all advertising, marketing and distribution of the product; in no
event will advertising continne more than sixty days following the effective date of termination;
(iv) gross receipts received by GRC following the effective date of termination will be distributed
in the same manner set forth 1n Section 6 of the License Agreement; (v) provide BAC and/or WOLF
with access and usc on a non-exclusive basis of its infomercial, retail and other customer list(s); and
(vi) GRC shall fill all existing and pending orders for the product placed through GRC and honor
oonvsknd Lawm CRLY onxhi~g poMuer ot Prochices, - Kpnd 5/21/5¢ l\/

all requests for rcturns{ "Returns” for purposes of this Agreement shall mean, with respect to the

product, all refunds, retumns, credit card charge backs. uncollectible checks, declines and cancels.

' LE 3 - REPRESE N # N
3.1 Representations and Warranties of BAC. BAC represents and warrauts to WOLF
as follows:
(a) No Legal Obstacle to Agreement. The execution, delivery and performance

of this Agreement, the consummation of any transactions herein referred to or contemplated, and the
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fulfillment of the terms hereof do not, and will not, conflict with or, with or without notice or
passage of time, result in a breach or violation of, or constitute a default under any applicable law
or regulation or any judgment, order or decree binding upon BAC or related to the Trademarks and
Intellectual Property or BAC's right thereunder, or conflict with, or result i a breach or violation
of, or constitute a default n the performance, observance or fulfillment of any obligation, covenant
or condition containcd in, or constitute, or, but for any requirement of notice or lapse of time or both,
would constitute, an event of default by BAC under any applicable contractual obligation to which
BAC 15 bound.

(b) Consents and Approvals. No consents or approvals of parties with whom
BAC has contractual relationships, or has had such contractual relationships, are required or will be
required, in order to permit the consummation of the transaction contemplated by this Agreement.

©) Organization. BAC is a corporation duly organized, vahdly existing and in
good standing under the applicable laws of the State of Ohio.

(@) Authorization of Agreement. The execution and delivery of this Agreement
and the performancce of the transactions contemplated thereby have been duly and validly authorized
by BAC and all corporate action by BAC necessary for the authorization and consummation of the
transactions contemplated hereby has been taken,

(e) Valid and Binding Agreement. This Agreement has been validly executed s
and delivered by and constitutes a valid and binding obligation of BAC enforceable in accordance

with its terms.

Lh
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H te al Property.

{hH BAC and GRC are the sole and exclusive owncr(s) of the entire right,
title and intcrest in and to the Trademarks and Intellectual Property and BAC and GRC have not
sold, assigncd, licensed or otherwise transferred, in whole or in part, any interests or rnights in such
Trademarks and Intellectual Property.

(2) To the best of BAC’s and GRC's knowledge, there are no pending or
threatened actions, proceedings, or other adverse claims affecting, or with rcspect to, the
Trademarks, the Intellectual Property or BAC's and GRC's rights thereunder and no person or entity
is infringing the Trademarks or thc Inteliectual Property.

(3) There are no outstanding agreements, assignments, sub-licenses or
encumbrances relative to the Trademarks or the Intellectual Property inconsistent with the provisions
of this Agreement.

3.2 Representations and Warranties of WOLF and GRC. WOLF and GRC hereby
warrant and represent to BAC that:

(a) NolLe tacle to Agreement. The execution, delivery and performance
of this Agreement, the consuimmation of any transactions herein referred to or contermplated, and the
fulfillment of the terms hercof do not, and will not, conflict with or, with or without notice or
passage of time, result in a breach or violation of, or constifute a default under any applicable law
ot regulation or any judgment, order or decree binding upon WOLF or GRC, or conflict with, or
result in a breach or violation of, or constitute a default in the performance, observance or fulfiliment

of any obligation, covenant or condition contained in, or constitute, or, but for any requirement of

112800-2 6
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notice or lapse of time or both, would constitute, an event of default by WOLF or GRC under any
applicable contractual obligation to which WOLF or GRC is bound.

{b) Consents and Approvals. No consents or approvals of partics with whom
WOLF or GRC have contractual relationships, or have had such contractual relationships, are
required or wiltl be required, in order to permit the consummation of the transaction contemplated
by this Agreement.

(c) Organization. WOLF is a corporation duly organized, vahdly existing and
in good standing under the laws of the State of Ohio. GRC is a corporation duly organized, validly
existing and in good standing under the laws of the State of Delaware.

@) Authorization of Agreement. The execution and delivery of this Agreement
and the performance of the transactions contemplated thereby have been duly and vahdly authorized
by WOLF and GRC and all corporate action by WOLF and GRC necessary for the authorization and
consummation of the transactions contemplated hercby has been taken.

(e) Valid and Binding Agreement. This Agreement has been validly executed
and delivered by and constitutes a valid and binding obligation of WOLF and GRC enforceable in
accordance with its terms.

Tl 4- V. FBAC C
4.1 BAC and GRC agree that they will not perform any act that would cxtinguish or
impair, nor will it fail to take all action reasonably necessary to preserve and maintain the
Trademarks and Intellectual Property rights assigned to WOLF under this Agreement. BAC and

GRC shall, upon the request of WOLF, undertake any reasonably necessary and lawful measures,

112809-2 7
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and execute all documents or instruments necessary to effect this Agreement and to assist WOLF
in recording the assignments of the trademark registrations in the various tradcmark offices.
ARTICLE 5 - INDEMNITY

5.1 Ind ification b >, GRC agrees to indemnify BAC and WOLF from and
against any loss or damage incurred by BAC and WOLF which directly anses out of or results from
(a) GRC's breach of any of its representations, waranties or covenants contained :n this Agreement,
or from (b) GRC's ownership and use of the Trademarks and Intellectual Property (including any
product liability or infringement claims) priot to the closing, provided however, that BAC and/or
WOLF makes a written claim for indemmification pursuant to Paragraph 5.4 herein within the
survival period contained in Paragraph 6.10.

52 Indemnification by BAC. BAC agrees to indemmfy WOLF and GRC from and
agamst any loss or damage incurred by WOLF and GRC which directly arises out of or results from
{a) BAC’s breach of any of its representations, warranties or covenants contained in this Agreement,
es-from; (b) BAC’s ownership or use of the Trademarks and Intellectual Froperty (including any
product liability or infringement claims) prior to the closingyprovided however, that WOLF and/or
GRC makes a written claim for indemnification pursuant to Paragraph 5.4 herein within the survival
period contained in Paragraph 6.10.

5.3 Indemnification by WOLF. WOLF agre¢s to indemnify BAC and GRC from and
against any loss or damage incurred by BAC and GRC which directly arises out of or results from

(a) WOLF’s breach of any of its representations, warfanties or covenants contained in this

Agre-ernent)' on—fmpprs (h) WOLF’s ownership or use of the Trademarks and Intcllcctual Property

0"‘m ®) BAL'> UdC o Tee- CALY  inPmeual, ?'v
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(including any product liability or infringement clarms) after the Clostng, provided however, that b/p /7'
BAC and/or GRC makes a written claim for indemnification pursuant to Paragraph 5.4 herein within
the survival period contained in Paragraph 6.10.

5.4 Procedure for Indemnification. The party seeking indemnification hereunder is

£

hereinafier referred to as the “Indemnified Party,” and the party agamst whom indemnification is
sought is heremaficr referred to as the “Indemmfying Party.”

Upon the Indemnified Party being notified in writing of any claim being madc by a third
party which, if sustained, would be subject to indemnification pursuant 1o this Article S, the
Indemnificd Party shall notify the Indemmifying Party n writing of the claim and the facts relating
1o it within fifteen (13) days of the receipt of such written netice of such claim; provided; however,
that the failure of the Indemnified Party to so notify the Indemnifying Party within such fifteen (15)
day period shall not relieve the Indemnifying Party of any indemnification obligation hereunder
unless the Indemnifying Party shall have been materially prejudiced thereby. The Indemuifying
Partyv shall have the right to assume the defensc of the claim through mutually acceptable counsel
at the Indemnifying Party’s own expense. The Indemnified Party shall have the right, at its own
expense, to employ counsel to represent it in addition to counsel employed by the Indemnifying
Party. Such counsel emploved by the Indemnified Party shall act in an advisory capacity only with
respect to the defense provided by the Indemmnifying Party. The Indemnifying Party shall keep the
Indemnified Party fully informed at all tines of the status of the claim. The Indemmnified Party shall
cooperate to make available to the Indemnifyving Party all pertinent mformation under the control

of the Indemnified Party as to the claim and shall make appropriate personncl rcasonably available
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for any discovery or trial, any out-of -pocket expenses incurred by the Indemnificd Party as result
thereof to be paid by the Indemnifying Party . If the Indemnifying Party fails or refuses to
undertake the defense within thirty (30) days after receiving notice that a claim has been made, the
Indemnified Party shall have the right to assume the defense of such claim in such a2 manner it deems
appropriate; provided, however, that, regardless of which party assumes the defense of the litigation,
the Indemnificd Party shall not settle or compromise any claim without the consent of the
Indemnifying Party, and the Indemnifying Party shall not settle or compromisc any claim without
obtaining an unconditional release of the Indemnified Party.

ARTICLE 6 - MISCELLANEOQUS

6.1 Notices. Allnotices, requests, demands, claims and other communications hereunder

shall be in writing and shall be deemed duly given if sent by certified mail return reccipt requested,
by a nationally recognized overnight courier. by facsimile with confirmation of transmissiop or by
personal delivery addressed to the intended recipient as set forth below:

If to BAC:

Bioc-Aesthetics Corporation
Bank One Center, Suite 1300
600 Superior Avenue, East
Cleveland, Chio 44114
Attention: Dr. Robert Wolf
Fax (216) 522-1918

ifto GRC:

Guthy-Renker Corporation

3340 Ocean Park Blvd., Suite 3055
Santa Monica, California 904035
Attention: Ben Van de Bunt

Fax: (310) 581-3232

112809-2 i0
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i

If to WOLF:

Wolf International, Inc.
Bank One Center, Suite 1300
600 Superior Avenue, East
Cleveland, Ohio 44114
Attention: Dr. Robert Wolf
Fax (216) 522-1918

With a copy to:
Walter & Haverfield P.L L.
1300 Terminal Tower
Cleveland, Ohio 44113
Attention: Ralph E. Cascanlla, Esq.
Fax: (216) 575-0911

6.2 No Third Party Beneficiaries. This Agreement shall not confer any rights or
remedies upon any Person other than the Partics and their respective successors and permitted
ass1pns.

6.3 Severability. Any term or provision of this Agreement that is invahd and
unenforceable shall not affect the validity or enforceuability of the remaining terms and provisions.

6.4 Governing Law; Venrue. This Agreement shall be construed in accordance with the
laws of the State of Ohio without regard to its conflicts of law principles.

6.5 Integration. This Agreement constitutes the ¢ntire Agreement between the Parties
with respect to the subject matter hereof and no variation, modification, or waiver of any of its terms
or conditions will be valid unless made in a writing which specifically mentions this Agreement and
is signed by BAC, GRC and WOLF.

6.6 Counterparts. This Agrecment may be executed in two or more counterparts, each

of which will have the force and effect of an original.
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6.7 Headings The scciion headings contained in this Agreement are for reference
purposes only and will not in any way affect its meaning or interpretation.

6.8 Binding Effect. Except as otherwise provided in this Agreement, this Agrcement
will inure to the benefit of and be binding upon the heirs, personal representatives, successors and
permitted assigns of the parties.

6.9 Incorporation. The prearuble and the Recitals of this Agrcement and its Exhibits

arc incorporated herein by reference and made a part hercof.

All of the representations and
warranties of BAC, GRC and WOLF contained in this Agreement shall be deemed 10 have been
relied on by the Party to whom they are directed, and shall continue in full force and effect for a
period of two (2) years from the Closing, with the exception of the representations and warranties
contained in Paragraphs $.1(b) and 5.2(b) which shall conunue in full force and effect forever
thereafter (subject to any applicable statutes of limitations).

6.11 Construction. The language used n this Agreement will be deemed to be the
language chosen by the partics to express their mutual intent, and in the event an ambiguity or
question of intent or mterpretation arises, no presumption or burden of proof shall ansc favoring or

disfavoring a Party by virtue of the authorship of any of the provisions of this Agreccment.
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IN WITNESS WHEREOQF, the Patties have exccuted this Agreement, effective as of the date

set forth above.

Signed In The Presence Of: BIO-AESTHETICS CORPORATION

W B@JU%W

/ , é///wvf/ '/

“ASSIGNOR™

WOLF TN’!’ERNATIONA
(24P r0unn o Ao dp 7 %w//
Its: /Wdﬂ/‘fﬁé@

"ASSIGNEE" and "LICENSOR"

GUTHY-RENKER CORPORATION

_&M By: B Van e Bt

Tts: QP

"LICENSEE"
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