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State of Delaware
Office of the Secretary of State PAE 1

I, EDWARD J. FREEL, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE CERTIFICATE OF AGREEMENT OF MERGER, WHICH MERGES:

"IMGIS, INC.*; A CALIFORNIA CORPORATION,

WITE AND zimo ADFORCE, INC." UNDER THE NAME OF "ADFORCE,
INC.", A CORPORATION ORGANIZED AND EXISTING UNDER THE LAWS OF
THE STATE OF DELAWARE, AS RECEIVED AND FILED IN THIS OFFICE THE
THIRTIETH DAY OF APRIL, A.D. 1999, AT 9 O’CLOCK A.M.

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORNARDED TO THE
KENT COUNTY RECORDER OF DEEDS.

Ll

Edward ]. Freel, Secretary of State

2913962 8100M AUTHENTICATION: g%1g960

991172462 DATE: 44-30-~99
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STATE OF DELANARE
SECRETARY OF STATE
DIVISION OF CORPORATIONS
FILED 09:00 AM 04/30/1999

991172462 - 2913962

" AGREEMENT AND PLAN OF MERGER

THIS AGREEMENT AND PLAN OF MERGER (this "Merger Agreement”) is
entered into as of April 29, 1999, by and between Imgis, Inc., a California corporstion CImgis™),
and AdForce, Inc., a Delaware corporation ("AdForee”). Imgis and AdForce are hercinafier
sometimes collectively referred to as the "Constituent Corporations.”

RECITALS

A.  Imgis was incorporated on January 16, 1996. Its cusrent authorized capital
stock consists of: (i) 25,000,000 shares of Common Stock, no par value CImgis Common
Stock”), of which 5,167,894 shares are izsucd and outstanding; and (ii) 6,238,163 shares of
Preferred Stock, no par value ("Imgis Preferred Stock”), of which 602,000 shares bave been
designated Series A Preferred Stock, 1,100,000 shares have been designated Series B] Preferrod
Stock, 1,725,000 shares have been designated Scries C Proferred Stock, 786,500 shares have
been designated Series D Preferred Stock, 786,500 shares have been designated Series D1
Prefuzrod Stock and 1,238,163 chares have beeg designsted Series B Profarred Stock, There are
issued end outstanding 600,457 shares of Setiss A Preferred Stock, 1,027,318 shiates of Serics Bl
Preferred Stock, 1,646,948 shares of Series C Preforred Stock, 730,503 sharss of Series’ D
Preferred Stock, no shares of Series D1 Prefetred Stock and 728,332 shares of Series E Preferred
Stock. : .

B.  AdForce was incorporated on August 20, 1998. Iis suthorized capital
stock consists of 1,000 shares of Common Stock, with s per valee of $0.001 per share (*4dPorce
Common Stock™), of which 1,000 shares are issaed and outstanding.

C.  The respective Boards of Direstors of Imgis and AdForce deem it
advisnblemdmthaadvamgeofnchof&eCamﬁNthorponﬁmMmeith
mdhmMmm&emmdmbjmwmewndiﬁmmhthhthhMm
Agrocraent for the purpose of effecting & change of the state of incotporstion of Imgis from
California to Deleware. : :

D.  The Boards of Directars of esch of the Canstituent Corporations have
spproved this Merger Agreement.

NOW, THEREFORE, the parties do bereby adopt the plan of reerganization set
for&nlnthisM«g«AmmmddoherebywlhnImdlewithmdm
AdForce on the following tenns, conditions and other provisions:

' 1. Merger and Effecsive Time. At the Effective Time (as defined below),
Imgis shall be merged with end into AdForce (ths "Merger”), and AdForce shall Ve the surviving .
corporation of the Merger (the "Surviving Corporarion™). The Merger shall become effective
nponthcdozeofbtshx&ontheda!ewhenadulyexmudcopyofthish&m s
along with all required officers’ certificates, is filed with the Jecretasy of State of the State of

1
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Californis, ot upon the close of business on the date when a duly executed copy of this Merger
Agrecment, along with all required officers’ certificates, is filed with the Secrutary ofStueoftho
State of Delaware, whichever later occurs (the "Effective Time"),

2. Emm.nsz At the Effective Time, the sepatate corperate existence
of Imgis shall cease; the corporate identity, existence, powers, rights and immunities of AdForce
as the Surviving Corporation ghall continue unimpaired by the Merger; and AdForce ghall
succeed to and shall possess all the assets, properties, rights, privileges, powars, franchiscs,
immunities and purposes, and be subject to sll the debts, liabilities, obligations, restrictions and
duties of Imgis, all without further act or deed.

3, Governing Documents. At the Effective Time, (i) the Certificate of
Incorporation of AdForce In effeet immediately priar to the Effective Time shall be amended and

restated by virtue of the Merger to read as set forth in full in Exhibit "A" hereto (the "First
Restated Certificate™), and (ii) the Bylaws of AdFarce in effect immedistely prior to the
EMveTmeMbeunmdedmdmaodbymeoftheMmuappmdbyﬂnBoud
of Direstors of AdForce.

4. Divestors and Officers. AttheEﬂ'ccﬁveThne,medirMofMFm
ghall be and become the directors of the Surviving Corporation, and the officers of AdForce shall
be and become the officers (holding the same offices) of the Susviving Corporation, stnd afler the
Effective Time shall scrve in accondance with the F:rnkumdc«ﬁﬂcmmdnthsofﬂ:e

' Sm-vwm; Corporation.

S.  Conversion of Skares of Imgis, At the Effective Tims, by virtue of the
Merger and withowt any further action on the part of the Copstituent Corpomtions or their
shareholders, mmhshmormpsComwMiwdmdcwhgwmw
thmduﬂbemudmﬁomfnﬂypddandmmblellmoofm Common
Stoek, (i) each share of Imgis Series A Preferred Stock outstariding '
mummmwwmmm@mwdwmmhmm
outstanding share of AdForce Serics A Prefarred Stock, (1) cach share of Imgis Series Bl
Prefemred Stock outstanding immediately prior thereto shall be smomstically changed and
convarted into one fully paid and nonassessable, issued and outstanding share of AdRorce Series
B Preferred Stock, (11) each share of Imgis Series C Preferred Stock outstandlisg immediately
prior thercto shall be automatically changed and converted into one fully paid apd nonsssesssble,
issaed and outstanding share of AdFarce Serics C Preferred Stock, (iv) each ghare of Imgis
Scrics D Prefirred Stock outstanding immediately prior thereto shall be automaticelly changed
and converted into one fully paid and nonassessadle, issued and outstanding sbwre of AdForce
Scrics D Preferred Stock, and (v) each share of Imgis Series E Preferred Stock outstanding
imnmediataly prior thereto shall be automastically changed and converted into one fully paid and
nonassessable, issued and outstanding share of AdFarce Series B Preferred Stock., Shares of
AdFarce Common Stock and Preferred Stock issued in the Merger tpon couversion of shares of
Imgis Comimon Stock or Preferred Stock, respectively, shall, by virtue of the Mesger, contitue to
be subject to the same contractual restrictions on transfer, rights of repurchage, vesting and other
provisions, if ey, to the same extent as were applicable immediately prior to the Bffective Timo

é
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to the shares of Imgis Common Stock or Preferred Stock so cunverted. Continuous employment
with Imgis will be credited to holders of AdForce Common Stock for purposss of detormining
the vesting of shares of AdForce Common Stock subject to exercise under a converted Imgis
option at the Effeetive Time.

‘ 6.  Cancellation of Shares of AdForce. At the Effective Time, by virtue of
the Merger and without 'any further sction on the part of the Constituent Corparations or their
shareholders, all of the previously issued and outstanding shares of AdForce Common Stock that
were issued and outstanding immediately prier to the Effective Time shall be automatically
canceled and retumned to the status of authorized but unissued shares. ,

7.  Stock Cerfiffcates. At and after the Bffective Time, all of the cutstanding
certificates that, prior to that date, represented shares of Imgis Comman Stock stmll be deemed
for &l purpeses to evidenco cwnership of and to represent the number of shares of AdForoc
Common Stock into which such shures of Imgis Common Stock ate convertsd as provided
herein., At and after the Effective Time, il of the ovtstanding certificates that, prior to that date,
represanted shares of a seties of Imgis Preferred Stack shall be deemed for all purposes to
evidence ownership of and to represent the number of shares of the series of AdRorce Preferred
Stock into which such shares of Imgis Preferred Stock sre converted as provided herein. The
registered owner on the boaks and records of Imgis of any such cutstanding stock cestificate for
Imgis Common Stock or Imgis Preferred Stock shall, until such certificate is surrendered for
transfer or othetwise sccounted for to AdForce or its transfer agent, be entitled to- exercise any
voting and other tights with respect to, and to receive any dividend and other disttibutions upen,
the shares of AdForce Common Stock or AdForce Prefered Stock evidenced by such
outstanding certificats s provided sbove,

5.  Ammmption of Optipas and Warrauts. At tho Effeative Time, al
outstanding and wnexercised portions of all options to purchase Imgis Common $tock under the

Imgis 1997 Stock Plan and the StarPoint 1996 Stock Flan (the *Exissing Plans™, and all other-

outstanding opticns to purchase Imgis Common Stock, ahall be assumed by AdForce and
become options to purchase the same number of shares of AdFerce Comimon Steck st the ssme
cxercise price per share but otherwigs shall, to the extent permitted by law and otherwise
reasonably practicable, have tha same term, exercimability, vesting scheduly status as an
“incentive stock aption” under Section 422 of the Intemal Revenue Code of 1986, as amended
(the "Code™), if applicable, and all other material terms and conditions (Including but not linxited
W the termis and conditionis applicable o cuch options by virtue of the Bxisting Plans).
Continuous employment with Imgis will be credited to an optionee for purposes of detetpining
the vesting of ths oumber of shares of AdForos Common Stock subject to exercise under sn
assumed Imgis option at the Effective Time. At the Effective Time, AdForcs shall adopt end
ussumo the Imgis 1997 Stock Plan, Additionally, at the Effective Time, all eutstanding snd
mmisedporﬂamof(i)aﬂwmumpmhmquninhgh%mnmock:hmw
assumed by AdPorce and become warrants to putchase or acquire the same sumber of shares of
AdForce Common Stock, (i) all warrants to purchase or acquire Imgis Series A Preferred Stock
shall be assumed by AdForce and become warrants to purchase or acquire the game number of
shares of AdForee Serios A Preferred Stock, (iii) all warmants to purchase or acquire Imgis Sexies
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B1 Preferred Stock shall be atsumed by AdForce and become warrants to purchase or acquire the
same number of shares of AdForce Serics B Prefeared Stock, (iv) all wamants o purchase or
acquire Imgis Series C Preferred Stock shall be sssumed by AdForce and become warrants to
purchase or acquire the same mumber of shares of AdForce Series C Preferred Stock, (v) all
warrants to purchase or acquire Imgis Series D Preferred Stock shall be sssumed by AdForce and
become wmrants te purchase or acquire the same munber of shares of Adforce Series D

Preferred Stock, (vi) all warrents to purchase or acquire Imgis Series E Preferred Stock chall be
assumed by AdForce and become warrants to purchase or acquite the same number of shares of

AdForce Series E Preferred Stock, in each case at the same exercise price per share but otherwise -

with the same term, exercisability, and all other material terms and conditions.

9. Fractional Shaves. No fractional shares of AdForce Conynon Stock or
AdForce Preforred Stock will be issued in connection with the Merger.

10. Employes Beriefit Plans. At the Effective Time, the obligations of Imgis
under or with respect 1o every plan, trust, program and benefit then in effect or administered by
Imgis for the bensfit of the directors, officers and cmployees of lingis or eny of its subsidiaries
shall become the lawful obligations of AdForce and shail be implemented and sdministered in
the same monmer and without {nterruption until the same are amended or otherwise lawfully
altered or terminated. Effective st the Effective Time, AdForce hereby expressly adopts and
assumes sll obligations of Imgis under such employee benefit plans.

11.  Further Assurances. From time to time, as and when required by the
Surviving Corporation or by its successors or assigns, there shall bo cxcouted ad delivered on
b@foflmﬁsnwh,dedauﬁmmﬁmdoﬁ:ﬁumu.uﬂmmammm
to be taken by it all such further action, as shall be sppropriate, advissble or necessary in order to
M.p«fwtwcanﬁmdmod«owminﬂusmmgupauﬁmhmebmd
posscssion of all property, interests, assets, rights, privileges, immunities, powers; franchises and
authority of Imgis, snd otherwise to carry out the purposes of this Merger Agresment. The
officers and directors of the Surviving Corporation sre fully authorized in the ssaie of and on
behalfof!mgll.oxoﬂxﬂwba.hhbahymdanmchuﬂmudwmmdddivua‘ny_-ﬂ-
mmchdwdsuﬂmmdwbenm«-pmi&ammw
foregoing. '

12.  Candition. meomunmnionoﬁhel\ﬁmismbjectwthemvdof
mu«;«wmmmwmmlmdhmbywmemmmonmgnmw
the solc stockhiolder of AdFarce, prior 1o of at the Effective Time. -

13. Abandanment. At any ume before the Effoctive Timo, this Merger
Ammlmybemhddand&swmmddehMofDMoﬂm.ﬂsor
AdForce, mmﬁmmdinsnpmvﬂofﬂisMagermmby the shareholders of Imgis and
the sole stockholder of AdForce,

14. Amendment At any time before the Effective Time, this Merges
Agreomontmaybeameudad.modiﬂedormphmmwdbymBurdsofmofﬁz
Constituent Corporstions, notwithstending spproval of tiis Merger Agreemont by the
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sharcholders of Imgic and the sole stockholder of ‘AdForce; provided, however, that any
amendment made subscquent to the adoption of this Merger Agreement by the shsreholders of
Imgis ot the sole stockholder of AdForce shall not: (i) alter or change the amount or kind of
shares, securities, cash, property and/or rights to be received in exchange for or upen conversion
of sny shates of any class or series of Imgis; (ii) alter or change of any of the terms of the
Certificatc of Incorporstion of the Surviving Corporation % be effected by twe Merger; or
(iii) alter or change amy of the terms or conditions of this Merger Agroement if such alteration or
change would adversely affect the holders of any shares of any class or seties of Imgis or
AdForce.

15.  Tax-Free Reorganization. The Merger is intended to be a tax-free plan
of reorganization within the meaning of Section 368(a)(1XF) of the Code.

16. Gaverning law. This Merger Agreement shall be governed by and
construed under the internal laws of the State of California as spplied to agreements amang
California residents entered into and 10 be performed entirely within Calif§rnia, without
reference to the principles of conflicts of law or choice of laws, except to the extergt that the laws
oftheSwzofDelmwo\ﬂdnpplymmm:uehtmgwthcmdtﬂairsom@mmdﬂu

Merges.

17. .Counterparts. mmmwmemmmmum
mem;tmyhmhmmwofmmmuchofwh:chtlnllbe
deanedtobunongmd but all of which together shall constitute one and the same instrument.

- (REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOF, this the partics hereto have caused this Merger
Agreement to be duly executed on the date and yesr first above written.

ADFORCE, INC.

[Signature Page to Agreement and Plan of Merger]

-§- 211220001 97427528 V1
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ADFORCE, INC.
(a Delaware corporation)

OFFICERS' CERTIFICATE

Charles W. Berger and Rex S. Jackson certify that:

1. They are the Chairman and the Secretary, respectively, ofAdForce, Inc., a
Delaware corporation (the "Corporation™).

2.  The Corporation has one class of stock authorized, "Commeon Stock."

3. nuewuelmo:hmofCommonsmckommndmgmdmﬂedmwnonthe
Agrecmentand?hn of Merger in the form attached hereto (the "Merger Agreement™).

4. ThepnmpalmofthanuAgreemmtmddyzppmvedbytheBmdof
Directors and by the vote of all of the outstanding shares of Common Stock.

5. ThepmeuugemnqmﬁdblppmtheMuswAmcmwthenqomy
ot‘theonlnsCommonStnck

We further declare under penalty of pegjury under the laws ofthe States of California and
Delaware that the mstters set forth in this certificate ere true and correct of our own knowledge.

Dated: April 29, 1999.

Charles W, s-@&m

5. Jeckson, Secretary

2112000158
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IMGIS, INC.
(2 California corporation)

OFFICERS' CERTIFICATE

Charles W. Berger and Rex S. Jackson certify that:

I. They are the Chairman and the Secretary, respectively, of Imgis, Inc., a California
corporation (the "Corparation™).

2 TheCorponﬁonhuuwclumofaockmnhmind,"CommonStock“md
~ "Preferred Stock.” 4

3 There were 5,167, a94shares of Common Stock and 4,733,559 shares of Preferred
Stock (consisting of 600,457 charee of Series A Proferred Stoele, 1,027,318 chares of Series Bl
Preferred Stock, 1,646,948 shares of Serics C Preferrcd Stock, 730,503 chares of Series D
Preferred Stock, o shares of Seties D] Preferred Stock and 728,332 shares of Series E Preferred
Stocl(}omsandinzlndenﬁdedwvouontheAmmlndPllnofMergerlnthefonn
attached hereto (the “Merger Agreement). :

a. 'mmwmﬁmewwmmwbymﬁmuf
thm‘mdbythamofamberofshmofexhclmmdnﬂs of stock which equaled
or exceeded the vote raquired. .

s. mmmmw-ppmwwwmm

afﬁmmvevowofuxmamjo:ayofhomﬁngmdfammsm'wua
: scpamtecls.theqﬁmaﬂvevmeofulaﬂamjoﬁtyof&emshméfﬁdlmd

together as a separate class,

Weﬂmhe:declmxmderpmnyofpujmymmehwofthemofmlfmhmd
Dehwmthnthomammfunhinﬂﬂseer&ﬁm“uuemdeomnfourownhnwledgc.

Dated: April 29, 1999.

ANBIIIITIZS
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Exhibie "A"
FIRST AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION
OF

ADFORCE, INC.
{Incorporated 8-20-58)

AdForce, Inc., a Delsware corporation, hercby certifies that the First Amended and
Restated Certificate of Incorposation of the corporation sttached heyeto as Exhibit” I, which is
incarpotated hersin by this refersnce, has been duly sdopted by the carporation’s Board of
Directors and stockholders in accordance with Sections 242 snd 245 of the Delaware General
Corpormion Law, with the spproval of the cosporstion’s stockholders having been given by
written consent without a meeting in sceordance with Section 228 of the Delaware General

Carporution Law.

IN WITNESS WHEREOF, said corporation has caused this First Amended and Restated
Certificate of Incorporation to be signed by its by duly suthorized officer.

Dated: Apri 29, 1999

ADFORCE, INC.

o e m—— . .
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VIRST AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION
OF
ADFORCE, JNC.

ARTICLR [
The name of the corporation {s AdPorce, Inc.
ARTICLE Il

Nocth s’l‘he nd‘::;u;:rds_e ngcmmd omxu of the corporstion in the State of Delaware is 15 East
treat, (5 Dover, County of Kemt. The nums ul'ils registered agent at that eddrest is
Incorparating Services, Lid,

ARTICLE 11

The pwposc of the wrparation is to engags in any lawhal act or setivity for which
corporations Muy be organized under the Genorsl Corporation Law of the State of Delswars.

ARTICLE IV

(A)  Clamga of Stock. The telal gumber of shares of alf clasvex of stock which the
cupuration has authority o issus is 45,451,663 sharcs, consisting of two classes: 40,000,000
shares of Common Stook, $0.001 par value per share, and 5,451,663 ahares of Prefarred Stock,
30.001 par value per shars. Of the 5,451,663 shates nf Proforred Stock, par vane $0.001,
authorizod to be issued by the corporation, &U2,0N0 shares are hereby designated Scrics A
Prefiered Stook, 1,100,000 shares aye harshy designated Ssries B Prefiered Stoek, 1,728,000
shases wro hereby docignated Series C Preferred Stock, 786,500 shares ure hureby Jesignatod
Serics D Prufarred Stock snd 1,238,163 shares are hetehy designated Serfes B Preferrad Siock.
Ths rights, profarsyces, privileges and restrictions granted to and fmposed upon the respective
classce and series of the corporatien’s capitsl sinck are set ford below:

™) Preteren 25 Privileges and Restrictions of Prelvized Stnc mm,
praferences, privileger and restrictions granted to end juipuwed on Ghe Series A Prefcerod Stoek,
Serics B Preferred Sinck, Seres C Preferrod Stock, Sciies D Prefusted Stock and Series B
Preferred Stock sre ax xet forth below.

L Divddsad_Provisions. Tix holders of outstanding Sorics A Preferred
Stock, Serics B Prefared Stock. Sericw C Prefesred Siock, Scrios D Prefarred Stock and Sevies E

] T11ITWRWETIN VI
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Preferred Stock shall be ‘entitled to receive in any fiscal yoar, when and aa'deslared by the Board
of Directors, out of any assels at the time lcgally availsble therefor, dividends in cash at the rate
of $0.20, $0.20, $0.38, $1.10 and $1.10 per share per annum, respectively (appropridtely adjusted
1o reflect any subsequent stock dividends, combinations, splits, recapitalizations and the like with
respect to the affected series of Preferred Stock), before any cash dividend is paid on Conmmon
Stock. Such dividend or distribution may be psyable annually or otherwise as the Board of
Directors may from time to time determine. Dividends or distributions (other than dividends
payable solely in shares of Common Stock) may be declared and paid upon shares of Common
Stock in any fiscal year of the corporation only if dividends shall have been paid on or declared
and set apart upon all outstanding shares of Series A Preferred Stock, Series B Preferred Stock,
Series C Preferred Stock, Series D Preferred Stock and Series E Preferred Stock at such anmmal
rate; and no dividends shall be paid to holders of shares of Common Stock unless at the same
time equivalent dividends in the same amount per share of Compion Stock jssuable upon
conversion thereof ate paid to holders of outstanding shares of Series A Prefurred Stock, Seriva B
Preferred Stock, Seties C Preferred Stock, Series D Preferred Stock and Series E Preferred Stock
in excess of such annual rate in any fiscal year. No dividends chall be paid to bolders of any
sarics of Proferred Stock unless at the same time equivalent dividends aro peid to holders of all
series of Preferred Stock. The right to such dividends on outsténding shares of Serjes A
Preferred Stock, Series B Preferred Stock, Series C Preferred Stock, Series D Prefetred Stock and
Series E Preferred Stock shall not be cumulative and no tight shall aeerus to holders of shates of
Series A Preferred Stock, Series B Preforred Stock, Series C Preferred Stock, Seties D Preferred
Stock ar Series B Preferred Stock by reason of the fhet that dividends on said shares are not
declared in any prior year, nor shall any undeclared or wipsid dividend bear or accrue interest.
The holders of the outstanding Series A Prefesred Stock, Serics B Preferred Stock and Series C
Preforred Stock can waive any dividend preforence that such holdws may be entitied to receive
under this Section 1 upon the affirmative vote or written consent of the holders of at least
seventy-five percent (75%) of the shares of Series A Preferred Stock, Series B Preferred Stock
and Series C Prefirred Stock then outstanding, voting or consenting as a single class on an as-if-
converted basis. The holders of the qutstanding Series DD Preferred Stock can waive any dividend
preference that such holders may be entitied to receive under this Sectlon 1 upon w affinnative
vote or written consent of the holders of a majority of the shares of Scries D Prefosred Stock then
outstanding, voting or consenting as & scparete scries. The holders of the outstanding Secies E
Preferred Stock can waive sty dividend preforence that such holders may be entitled to receive
under this Section | upan the affirmative vote of written consent of the holders of 3 majority of
the shares of Serics B Preferred Stock then outstanding, voting or consenting as a separate series.

2. Liquidation Prefersmce.

() In the event of any liquidstion, dissolution or winding up of this
corporation, either voluntary or involuntary, subject to the rights of any series of Preferred Stock
tlutmayfromtimemﬂmewmeinwndamcc.theholdmofSciuBPnfemdﬁtod:,SeﬁuC
Preferred Stock, Series D Preferred Stock md Series E Preferred Stock shall be entitied to
meive,pxiormdinpn&mtoanydim’buﬁmofmyofthemﬂdﬁmdsofth{s
wmonﬁnb&nholdmcfSniuAmSMoGCmon Stock by resson of their
ownership thereof, an amount per share cqual to () $2.51 for each outstanding share of Series B
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- Preferred Stock (the "Original Seriea B lssue Price") (suich price per share to be appropriately
adjusted to reflect any subsequent stock dividends, combinations, splits, recapitsl{zations and the
like with respect to the Series B Preferred Stock) plus any declared but unpaid dividends on such
share, (ii) $4.73 for each outstanding share of Series C Preferred Stock (the "Original Series C
Issue Price”) (such price per share to be appropristely adjusted to reflect any subsequent stock
dividcnds, combinadons, splits, recapitafizations and the fke with respect to the Series C
Preferred Stock) plus any declared but unpaid dividends on such share, (ifi) $13.73 for each
outstanding share of Seties D Preferred Stock (the “Original Seties D Issue Price™ (such price
per share to be appropriately adjusted to reflect any subsequent stock dividends, combinations,
splits, recapitalizations and the like with respect to the Serics D Preferred Stock). plus any
declared but unpaid dividends on such shate, and (iv) $13.73 for cach outstanding share of Series
E Preferred Stock (the "Original Series E Issue Price™) {such price per share to be appropriately
adjusted to reflect any subsequent stock dividetds, combinations, splits, recapitalizations and the
like with respect to e Series E Preferred Stock) plus any declared but unpaid dividends on such
share. If upon the occurrence of such event, the assets and fimds thus distributed smong the
bolders.of the Series B Preferred Stock, Series C Preferred Stock, Series D Prefetred Stock and
Series E Prefenrcd Stock shall be insufficiont to permit the paymeat to such holders of the fll
aforesaid preferential amouats, then, subject to the rights of series of Profarred Stock that msy
from tme to time corile into existence, the entire agsets and funds of this corperation legally
availeble for distribution shall be disteibuted ratsbly among the bolders of the Series B Preferred
Stock, Series C Prefetred Stock, Series D Prefetred Stock and Series E Prefired Stock in
proportion to the preferential amount each such holder is otharwise entitled to recaive,

()  Afterthe distributions required by subsection 2(a) shove have besn
paid, if asvets and funds remain in the corporation that arc logally available for dletribution, the
holders of the Series B Preferred Stock, Series C Preferred Stock, Series D Prefafred Stock and
Series B Preforred Stock ahall receive from the remaining sssets of the corpatation sveilsble for
distribution to sharchelders that portion of such asscts oqual to theif pro rata shary of such asscts
tesed on the number of shares of Cammeon Stock held by all shareholders of e corporation,
assuming the conversion to Common Stock of all shares of Series A Preferred $iock, Series B

Preferred Stock, Serics C Prefared Stock, Series D Preferred Stock and Serics E Frotemred Stock.

()  After the distributions required by subsections 2(s) sud 2(b) sbove
have been psid, if assets and funds remain in the corporation that are legally available for
distribution to shareholders, the Series A Prefirred Stock shall receive sn amonnt per share equel
tothutumof(i)mlfauchomdingd\mofSuiuAPrMSlnfk(tbl'Oﬂginﬂ
Series A Issue Price") and (if) an amount equal to any declared but unpeid dividends on such
share. If upon the occwrence of such event, the assets and funds thus distributed among the
holders of the Series A Preferred Stock shall be insufficient to permit ths payment to such

holders of the full sforesald preferential amounts, then the entire aszets and funds of the
corporation legally available for distribution shall be disttibuted ratably among the holders of the

Series A Proferred Stock in proportion to the amaunt of such stock owned by each such holder.
(@) Thereaftsr, if assets and funds remain in the corperation that sre
legally availabls for distribution to sharcholders, the holders«of Series A Prefaed Stock and
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Common Stock shall recaive all of the remgining assets of the corporation pro mbaudon;he
number of shares of Common Stock held by each such holder (assuming conversion to Common
Stock of all such Series A Preferred Stock).

(¢)  For purposes of this Section 2, (any wcquisition of this
corporation by means of merger or other form of corporate recrganization in which the
shareholders of this corporation immediately before the closing of such trensaction do not, by
virtue of shares issucd in tho transaction, own a majority of the outstanding ehares of the
surviving corporation ot (if) a sale of all or substantially sll of the sasets of this corporation chall,
unless the holders of (A) seventy-five percent (75%) of the shares of Series A Preferred Stock,
Scries B Preferred Stock and Serles C Preferred Stock then outstanding, voting or consenting in
writing as a single class on an as-if-converted to Common Stock basis, (B) a majarity of the
shares of Series D Preferred Stock then cutstanding, voting or consenting in writing as 2 separate
sm'::.u_nd(C)a_tyqiorityoftbeMofScﬁaBP:cfm:dSmM vating or
consenting in writing as a separate scries, elect in writing otherwise, be deemed to be treated as &
liquidation, dissolution or winding up of this corporstion aud shail entitle the holdes of Serics A
Prefesrad Stock, Series B Preferred Stock, Series C Profarred Stock,. Series D Praferred Stack,
Setios E Preferred Stock and Common Stock 10 receive st the closing cash, securities or other
property as specified in subsections 2(s), 2(b), 2(c) wd 2(d) above.

 ® oy of mch cvem, if the considenstion reasived by the
corporation is other than cash, its value will be deemed its fair market value. Any securities shall
be valued as follows:

. ()  Securitics not subject to investmient letter or other similar
restrictions on free marketability: ' -

(A) If traded on a securities exchange or the Nasdeq
National Market, the value shall be deemed to bo the average of the closing prices of the
securities on such exchange over the 30-duy peeiod eading three (3) days prior to the closing;

| (B) If actively traded over-the~countter other tam on: the
Nusdaq National Market, the valus shall be deemed to be the average of the cloding bid prices
aver the 30-d2y petiod ending three (3) days prior to the closing; snd

(C) Ifthereis no sctive public market, the value shall be
the fair market value thercof, 23 mutually determined by this corporation and thw holders of at
lesst seventy-five percent (75%) of the voting power of dll then cutstanding shaws of Prefotred
Stock.

(i) The method of valuation of securities subject to investment
letter or other restrictions on free marketability (other than restrictions arising solely by virtue of
2 shareholdet’s status gs an affiliste or former affiliate) shsil be to make an apprapriste discount
from the market value as detecmined above in subsection 2(H)D(A), B) ar (C) to reflect the
approximate fuir matket velue thereof, a8 mutually determiped by this corparation and the
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holders of at least a majority of the voting power of all then outstanding shares of such Preferred
Stock.

(2 In the eveot the requirements of subsection 2(¢) are not complied
with, the corporstion shall forthwith cither:

()  cause guch closing to be postponed until such time o3 the
requirements of this Section 2 have been complied with, or

(i) cancel such tramsection, in which event the rights,
preferences, privileges, and restrictions of the holders of Series A Preferred Swck, Series B
Preferred Stock, Serics C Preferred Stock, Series D Preferred Stock and Series E Preferred Stock
shall revert to and be the same as such rights, preferences, privileges and restri¢tions existing
fmmediatety prior to the dats of the first notice refarred to tn subsection 2(h) hereof.

. () The corporation shall give each holder of record of Series A
Preferred Stock, Sedes B Prefarred Stock, Series C Preferred Stock, Series D Prefatred Stock end
Series E Preferred Stock written notice of such 8 subsection 2(e) transaction not later than twenty
(20) days prior to the shareholders' meeting called to spprove such-transaction, or twenty (20)
days prior to the closing of such transaction, whichover is carlier. The first of sudh notices shall
describe the matetial torms and conditions of the impending transaction and the provisions of
subsection 2(¢), and the corporation shall thereafter give such holders prompt notice of eny
material changes and shall provide such other information to such shareholders fegarding such
transactions as they may reasonably request. If, in commection with 8 subsection {¢) transaction,
the holders of Series A Preforred Stock, Seties B Prefervod Stock, Seties C Peferzed Stock,
Series D Prefirred Stock or Series E Preferred Stock elect to convert their shares into shares of
Commeon Stock pursuant to subsection 3(s) below, such conversion will be condiioned upon the
closing of the subsection 2(e) transaction, unless otherwise designated in writing Yy the holder of
such Preferred Stock, in which event the person(s) entitled to receive the Comnon Stock jssitable
upon such conversion of the Preferred Stock shall oot be deemod to have eonverted such
Prefeered Stock uotil immediataly prior to the closing of such subsection 2(¢) trnsuction. The
transaction shall in 0o event take place sooner than twenty (20) days after the corporstion has
given the fitst notics provided for herein or sooner then tea (10) days afier the sorporation hes
given notice of my material changes provided for herein; provided, however, that such periods
may be shortened upon the written consent of the holders of o majority of the shates of Prefeered
Stock then outstanding, voting or consetiting as » single class on sa as-if-convetted to Conunon
Stoek basis.

. 3,  Conversion The holders of Series A Preferred Stock, Series B Prefixred
Stock, Series C Preferred Stock, Series D Preferred Stock and Series B Prefeared Stock ¢hall have
conversion rights as follows (the "Converaion Rights™): :

(®) Right to Coovert Each share of Series A, Series B Preftired
Stock, Seriag C Prefecred Slack, Secies D Preferred Stock and Series E Preferred Stock shall be
‘convestible, at the option of the holder thereof, at sy time after the date of issusnce of such
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chare st the office of this corporation ar any transfer ageht for such stoek, info soch number of
fully paid and ponassessable shares of Common Stock a8 is determined by dividing the Originsl
Series A Issue Price, the Original Scrics B Issue Price, the Original Series C Ispue Price, the
Qriginal Seties D Issue Price or the Original Series B Issue Price by the Conversion Price
applicable to such share, determined as hercafter provided, in effect on the date the certificate is
surrcndered for conversion. Ths initlal Conversion Price per share for shares of Series A
Preferred Stock, Serics B Proferred Stock, Series C Preferred Stock, Series D Prefecred Stack and
Scries B Preferred Stock shall be one-half of the Original Series A Issue Price, one-half of the
Original Series B Issue Price, one-half of the Original Series C Issuc Price, one-half of the
Origipal Series D Issue Price and one-balf of the Original Series E Issus Price, respectively;
provided, however, that the Conversion Prices for Series A Preferred Stock, Series B Prefured
Stock, Series C Prefetred Stock, Series D Preferred Stock and Series E Preferred Stock shall be
subject to udjustment as set forth in subsection 3(d).

()  Amtematic Conversion.

’ ()  Each share of Series A Prefarred Stock, Seriés B Preferred
Stock and Series C Preferred Stock shall automaticaily be converted into shares of Common
Stock at the Conversion Price at the time in effect for such serics of Prefeared Stock immediately
upon the earlier of (1) this corporation’s sale of its Common Stock pursusnt to a registration
staternent under the Securities Act of 1933, as amended, which results in aggregate gross cash
proceeds to this corporation in excess of $15,000,000 and the public offering prite of which is
not less than $6275 per shiere of Commnon Stock (sppropriately adjusted to refléct subsequent
stock dividends, combinations, splits, recapitalizations ar the lke) or (i) the dsw specified by
written consent or agreement of the holders of at least seventy-fiva parcent (75%) of the shares of
Series A Preferred Stock, Series B Preferred Stock and Series C Preferred Stock then
outstanding, voting or consenting a5 a single class on m as-if-converted basis. :

(i) Each share of Series D Prefurred Stock shall sutomatically
be converted into shares of Common Stock st the Conversion Prics at the time in effoct for such
scrios of Preferred Stock immediately upon the earlier of (i) this corporation's sale, in a finn
commitment underwritten public. offering, of its Common Stock pursuant to a registration
staternent under the Securities Act of 1933, as amended, which results in gross cosh
proceeds to this corporation of $20,000,000 or greater snd the public offering of which is
not less than the Qualifying Price Per Share, or (ii) the date specified by written consent or

" agroement of the holders of at least a3 majority of the shares of Series D Preferted Stock then
outstanding, voting or consenting as a seperute series. As used herein, the “Qualilying Price Per
Share” ghall mean the quoticnt of $125,000,000 divided by the mumber of sharcs of the
corporstion’s Common Stock outstanding immediataly prior to such sals, assuming conversion
of all Preferred Stock and other convertible securities then cutstending snd the exercise of ail
warrgnts, opﬁommdom«ﬁshummoumhsmpmemmmnh&oroﬁm
sccurities cogvertible into Common Stock of this corporation.

@) Pach share of Seres E Preferred Stock shall sutomatically
be canvertad into shares of Common Stock at the Conversion Brice st the tims in effect for such
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series of Preferred Stock immediately upon the esrlier of (i). this corporation's sale, in « firm
commitment underwritten public offering. of its Common Stock pursuant t0 a registration
statement under the Securities Act of 1933, as amended, which results in aggregats net cosh
proceads to this corporation of $20,000,000 or greater and the public offering price of which is
not less than the Qualifying Price Per Share, or (i) the date specified by written consent or
sgreement of the holdars of at least 2 majority of the shares of Seriag B Preferred Sﬁnckthen

outstanding, voting or consemnting as a separate series.

(¢) Mechanicsof Converzian. Before any holder of Series A Preferred
Stock, Series B Preferred Stock, Series C Preferred Stock, Scries D Preferred Stock or Series B
Prefarred Stock shall be entitled to convert the sume into.shares of Common Stock, such holder
ghall surrender the certificate or certificates therefor, duly endorsed, at the office of this
corporation ot of any transfer agent for the Preferred Stock, and shall give written netice by mall,
pom;opnpud.toﬂmcorpomcnuiupnmpalmp«deoﬁu of the electian i convert the
same and shall state therein thie name or names in which the certificate or crtificates for shares
of Common Stock are to be issued. This corporation shall, 23 soon a8 practicalle thercafter,
issue and deliver at such office to such kolder of Preferred Stock, or to the nomiries or nominees
of such holder; 8 certificate or certificates for the mumber of shares of Common Swck to which
such holder stiall be entitled as afbresaid. Such conversion shall be deemed to have been mado
' immedistely priot to the close of business on the date of such surrender of the shares of Preferred
Stock to be converted, and the person or persons eatitled to recaive ths shares of Common Stock
issusble upon such conversion shall be treated for all purposes as the record holder ar holders of
such shares of Common Stock as of such date. If the conversion is in connection with an
underwritten offer of securities registered pursuant to the Securities Act of 1933, as-amended, the
conversion will be conditioned upon the closing with the underwriter of the sale of securitics
pursuant to such offering, unless otherwiso designated in writing by the holders of such Preforred
Stock, in which event the persan(s) entitled to receive the Common Stock issualile upon such
_ mormmswmnmudmummmmhwm
mnlimmedxmlypﬂwﬁothecloduofnwhulecfmmﬁu

@ . tments of Pn The Convetsion
PneeofSedesAPnﬁmdSbr&SmBPmﬁndSmk. SeunCPn&mdSbnk.mD
Prefeered Stock and Series E Preferred Stock shall be subject to adjustment from time to time as
follows:

@ (A) If the corporation, at any time or fiom time to time
after the date that this Cestificate of Incorporation is filed with the Secrotary of Stéte of the Stste
of Delaware (the “Filing Datc™), shall issue any Additiona] Stock (ss defined below) without
consideration or for a consideration per Common Stock equivalent share lest than the
Conversion Price for a given series in effect immediately prior to the issuance of sach Additional
Stock, then, except a8 provided in subsection 3(d)(v) below, the Conversion Price for such series
in effect immedistely prior to each such issuence shall forthwith: be adjusted to s price
determmined by multiplying such Conversion Price by a faction, the munerator of which shall bo
the number of shares of Common Stock outstanding immediately prior to such issuance pins the
number of shares of Common Stock that the aggregste considerption received by the corporstion
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for such issuance would purchasc at such Conversion Price: and the denominator of which shall
be the number of shares of Common Stock outstanding immediately prior to such issuance pius
the number of shares of such Additivnal Stock. For purposes of this subsection 3(d), the mumber
of shares of Common Stock outstanding st a given time shall be deemed 1o be the number of
shares of Common Stock that are then issued and outstanding plus the aumber of shares of
Common Stock then jssushle upon exercise of all then outstanding wasrants sad options to

Common Stock or secutities convertible into Commeon Stock plus the nurgber of shares
of Common Steck then issusble upon conversion of such convertible securities and all other
convertible securities then outstanding.

. (B) No wdjustment of the Conversion Price for any
series of Preferred Stock shall be made in an amount less than one cent per share, provided that
any adjustments which are not required to be made by reason of this sentence thall be cartied
forward and shall be cither taken into acoount in soy subsequant adjustment made priar to 3
years from the date of the event giving rise to the adjustment being carried-forwasd, or shall be
made at the end of 3 years from the date of the event giving rise to the adjustmentbeing camied
forwanl. Except to the limited extent provided for in subsections 3(IXDEX3) and 3(EXN(EX4),
no adjustment of such Convertion Price pursuant to this subsection 3(d)(i}(B) shall have the
effect of increasing the Conversion Price sbove the Convasion Price in effect immodiately prior

" to such adjustment. :

: (O In the cass of the issuance of Common Stock for
cash, the consideration shall be deemed to be the amount of cash paid thesefor before deducting
any reasonsble discounts, commissions ot other expenses allowed, paid or insurred by this
corporation for any underwsiting-or otherwise in connection with the issusnce aud sale thereof.

A (D) Inthe case of te lssuance of Commbn Stock for 8

consideration in whale or in part other than cash, the considerstion other thani cash shall be

" decmed to be the fiir valus thereof a3 ressonshly dotermined by tho Board of Directors in its
good feith judgment itrespective of any sccounting trestment. '

: (E) In the case of the issuauce, whether before, on or
m«&eFMMofqﬁoubmuﬁghuthCmmMmﬁﬁs
byxhdrmmuﬁblciutooruchmgnblefur&monsmokoropdmhpmehmw
rights to subseribe for such cogvertible or exchumgeable securitios (which are not excluded fom
the definition of Additional Stock), the following provisions shall spply:

' 1.  The sggregate meximum number of sheres

of Common Stock deliverable upon exercise of such options to purchase or rights to subscribe

 for Common Stock shall be desmed to have been ismued at the time such options or rights weee
issued and for 8 consideration equal to the considerstivn (determined in the manicr provided in

subsections 3(dXiXC)and3(dXi)(D)),ifmy,neeiwdbythocmponﬂonnpmmeiunmof

mhopﬁnmordghﬂplmﬁumhﬁmmpm@epﬂeepmﬁdﬁhﬂe’domwﬂw

(wiﬂ:wtnldngimmmﬁ:lmﬁ-dﬂuﬁonadjumm) for the Common Stock covered

thereby. ‘ ‘
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2. The aggregate maximmuen number of shares
of Common Stock deliverable upon conversion of or in exchange for any such convertible or
exchangeable securitics or upon the exercise of options to purchasc or rights to subseribe for such
convertible or exchangesble securities and subsequent conversion or exchange thareof shall be
doemed to have been issued at the time such securities were izsued or such optians er rights were
issued and for a consideration equsl to the consideration, if any, received by the corpotation for
any such securities and related options or rights (excluding any cash received on account of
sccrued interest or accrued dividends), plus the sdditional considerxtion, if any, to be received by
the corporation upan the conversion or exchange of such securities or the exercise of eny related
options or righms (the consideration in each case to be detwmined in the. manner provided in
subsections 3(¢)GXC) and 3(dXIXD))-

3.  Inthe event of any change in the number of
shares of Common Stock deliverable or eny increase in the considecation paysbie to this
corporation upen exercise of such options or rights or upon conversien of'of in exehange for such
convertible or exchangaable securities, inctuding, but not limited to, & change resulting fom the
antidilution provisions thereof, the Conversion Price of Series A Prefetred Stock, Seties B
Preferred Stock, Serles C Preferred Stock, Series D Preferred Stock or Sevics B Proferred Stock
obtained with respect to the adjustment that was made upon the issuance of such options, rights
or securities, and any subsequent adjustments based thereon, shall be recomputed to reflect such
change, but no firther adjustment shall be made for the actnal issuance of Common Stock or ay
payment of such considecation upon the exercise of any such options ot rights or the conversion
or exchange of such securities. |

4.  Upon the expiration of any such options or
rights, the termination of any such rigits to convert or sxchange or the expiration of any options
_ orﬁghutdmdbsmhmvuﬁbleoraehmgubumuiﬂu.ﬂ;ew«ﬁcheoquipA
Preferred Stock, Series B Preferrod Stock, Series C Preferted Stock, Sexdes D Preferred Stock or
Serles B Preftrrod Stock obtained with pespect to the adjustment which was made upon the
imeofmhopﬁomﬁghnm_mﬂﬁnmopﬁmorﬁmmmtomh‘mﬁﬁu,md
mymbuquemuﬁmmbmd&mahaubemmwdwnﬂeﬂthehmaomym
nmbuofnhnuofComswwmnyiuuedupontheexmeofmchonﬁmarﬁm .
uponthemﬁmorumhmgeofmnhmmiﬁumuponﬂumofﬁwopﬁmuﬁm
related to such securities, Ummouphtﬁonofmynwopﬁmmdgm.mmminﬁmof
mmhdmmmmmem&emhﬂmofmyopﬁmwmmadbmh
convaﬁblcmcxchmablewwdﬁegonlyﬂsmbqofma&msmmﬂy
mupmﬁ:andloofmhwﬁmmﬁghnupmthnm«ﬁmwmanch
secmiﬁesorupomhecxu'ciseofthcopﬂonsorrigm“htedwmchmﬁﬁesdnueonﬁnuem
be deemed to be issued.

_ s.  The number of shares of Common Stock
deemed issued and the considerstion deemed paid therefor prrauant to subsections 3(DANEKD
sad 3(A)IXE)(2) shall be sppropriately sdjusted to reflect any chang, termination or expirstion
of the type described in either subsection 3(ININEX3) or (D)INEN4).
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(i) *Additional Stock” shall mean any shares of Cammon
Stock issued (or deemcd to have been issued pursuant to subsection 3(dXiXE)) by this
corporation afier the Filing Date other than shares of Common Stock issued or issuable:

, (A) pmmwcmuﬁondueﬁbndh;nm
3(d)(iij) hereof; :

. (B) to officers, directors, employees and congultants of
this corporation directly or pursusnt to a stock option plan or restricted stock plin epproved by
the Board of Directors of this corporation or pursuant to the StarPoint Software, Inc. 1996 Stock
Plan;

(C) upon converaion of the Proferred Stook;

(©) pursuant to warrzots issued to banks or equipment
lessora {provided, however, that thic subsection 3(d)ii)(D) shall not be applicable to any
calculation of a Conversion Price sdjustment of the Series D Preferred Stock or Series B
Proferred Stock); "

‘ () in connection with business comshinations oc
corporste parinering sgreements gpproved by the Board of Directors, provided that at the time of
any such issuance, the aggregate of such issuance and similar issuances in the preceding twelve
month period do not exceed 2% of the then outstanding Common Stock of the
(assuming full conversion and exervise of sil converifble snd exarcisable secwrities) (provided,
however, that this subsection 3(d)I)(E) shall not be applicsble to eny cafculation of »
Conversion Price adjustment of the Series D Preferred Stock or Series B Prefared Stock); or

. 13 hmﬁaﬁoﬂvdththemmotlmgiu,lm-.t
California corporation, with and into the corporation.

@if) Inthe event the corporation should at axy time or from time
to time after the Purchase Date fix & record date for the effectuation of » split or subdivision of
the cutstending shares of Common Stock or the determination of holdes of Commeon Stock
entitled to receive a dividetid or other distribution to reccive 3 distribution payalde in sdditional
shares of Common Stoek or other securities or rights convestible fro, or entifling the holder
thereof to receive directly or indirectly, additionsl shares of Commion Stock (hersinafter refeered
to as "Common Stock Bquivalents™) without psyment of any consideration by such holder for the
additional shares of Commen Stock or the Common Stock Equivalents (including the additional
shares of Common Stock issuable upon conversion or excecise thereof), then, as of such record
date (or the date of such dividend distribution, split or subdivision if no record date is fixed), the
Conversion Price of Serics A Preferred Stack, Series B Preferred Stock, Serles C Proferred .
Stock, Seties D Prefirred Stock and Series E Preferred Stock shall be appropriately decreased so
that the number of shares of Cammon Stock isauable on conversion of each share of such sexies
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shall be increased in proportion to such inmaséofousmding shares detemined in accordance
with subsection 3(AYIXE).

(iv)  If the number of shares of Common Stock owtstanding at
eny time afier the Purchase Date is decreased by 4 combination of the outstanding . shares of
Comnion Stock, then, following the record date of such cambination, the Conversion Price for
Series A Prefetred Stock, Serics B Preferved Stock, Serics C Preferred Stock, Series D Preferred
Stock and Series E Preferred Stock shall be sppropriately incressed so that the number of shares
of Comymon Stock issuable on conversion of each share of such series shall ‘be decreased in
proportion to such decrease of outstanding shares.

(¢)  Othex Distributions. In the event this corporation shall declare a
distribution payable in securilies of other persons, evidences of indebtodness isued by this
cotporation or othar.persons, aseats (excluding cash dividends) or eptions oc rights not referred to
in subsection 3(d)(iii), then, in esch such case for the purpose of this subsection 3(e), the holders
of Series A Preferred Stock, Series B Preferred Stock, Series C Preferred Stock, Serdes D
Preferred Stock and Seriea E Preferred Stock shall be entitled to a proportionate share of any
such distribution as though they were the holders of the number of shares of Common Stock of
the cotporation into which their shares of Seties A Preferred Stock, Series B Preferred Stock,
Series C Preferred Stock, Serics D Prefemred Stock and Series B Praferred Stock srv convertible
as of the record date fixed for the determination of the holders of Common Stock of the

~ carporation entitled to receive such distribution. , .

(0  Recapitalizations. If at any time or Som time to time there shall be
a recapitalization of the Common Stoek (other than 3 subdivision, combination or merger or sale
of assets trmaaction provided for elsewhere in this Section 3) provision shell bo made so that the
holders of Serles A Preferred Stock, Series B Proferred Stock, Scrics C Prefarred Stock, Scries D
. Prefered Stock and Serics E Preferred Stock shall thereafter be entitled to receive upon
conversion of the Preferred Stock the number of shares of stock or other secutities or propesty of
the corpartion or othcrwise, to which a holder of Commeon Stock deliverable upon conversion
would have boen entitled op such recapitalization, It any such case, ppropriate sdjustment shall
be made in the application of the provisions of this Section 3 with respect to the rights of the
holdmofSeﬁuAPMSMM«BWSMS&QCWSMS&QD
Preferred Stock and Sexies B Preferred Stock afler the recapitalization to the end that the
provisions of this Section 3 (including adjustment of the Conversion Prics then in effoct and the
number of shares purchasable upon conversion of Series A Preferred Stock, Serdes B Prefeered
Stock, Series C Prefirred Stock, Series D Preferred Stock and Series E Preferred Stock) shall be
applicable after that event 2 nearly equivalent a3 may bo practicable. ‘

(@ Nolmpairment This corporation will not, by amendment of its
Articles of Incorporation or through any reorganization, recapitalization, tranafer of ssscts,
consolidation, mergee, dissolution, issue or sale of securities or any other voluntary action, avoid
or seek to avold the observance or performance of any of the terms to by observed or performed
berennder by this corporation, but will et all times in good fuith sssist in the carrying out of all
the provisions of this Section 3 and in the taking of all sucti action as may be necessary of
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approprists in order to pedtect the Conversion Rights of the halders of Seties A Preferred Stock,
Series B Preferred Stock, Series C Prefimred Stock, Series D Preferred Stock and Series B
Preferred Stock .

(i) No fractional shares shall be issued upon conversion of
Series A Preferred Stock, Series B Preferred Stock, Serles € Preferred Stock, Series D Preferred
Stock or Series E Preferred Stock and the number of shares of Cotumon Stock to be izsued shall
be rounded down to the nearest whole share. Whether or not fractional shares are issuable upon
such conversion shall be dstermined on the basis of the total rmumber of shares of Serics A
Preferred Stock, Serics B Preferred Stock, Series C Preferred Stack, Series D Preferred Stock or
Series E Preferred Stock the holder is at the time converting into Common Stock aad the number
of shares of Commeon Stock issusble upon such eggregate conversion.

(i) Upon the occurrence of each adjustment of readjustment of
any Conversion Ptice of Series A Preferred Stock, Series B Prefetred Stock, Seties C Preferted
Stock, Series D Prefemred Stock or Series E Preferred Stock pursuent to this Section 3, this
corporation, at its expense, shall promptly compute such adjusttnent or readjustment in
accordance with the tenms hereof and prepare and furnish to each holder of Seriss A Preferred
Stock, Series B Preferred Stock, Scries C Preferred Stock, Series D Preferred Stock or Sexies E
Preferred Stock, respectively, s cetificats setting forth such adjustment or reatfjustment and
thowing in detail the facts upon which such adjustment or readjustmeat is besed. This
corporation shall, upon the written request at any time of any holder of Series A Preferred Stock,
Seriss B Profierred Stock, Saries C Preferred Stock, Series D Prefixred Stodk or Series E
Preferred Stock, Sarmigh er cause to be fumished to such holder a like certificate sstting forth (A)
such adjustment and readjustnent, (B) the Conversion Price at the time in offept, and (C) the
numbser of shares of Common Stock and the amount, if any, of other property wilich at the timo

~ wotild be received upon the conversion of s shate of Series A Preficred Stock, Sefies B Preferred
Stock, Series C Preferred Stock, Sorios D Prefarred Stack or Series B Prefasred Stock,

respectively.

()  Notices.of Reconl Date. In the event of any taking by this
carporation of & record of the holders of auy class of securities for the purpose of ctermining the
holders thereof who are catitled to receive any dividend (other than o cash dividend) oc ofher
distribution, sny tight to subscribe for, purchase or otherwise scquire any sherewof stock of sny
class or any other sccurities or property, or to receive any other right, this corposstion shall mail
to cach holder of Seties A Prefearred Stock, Sexics B Prefarrod Stock, Series C Preferted Stock,
Series D Preferrod Stock and Secies E Preferred Stock st least 10 days prior to the date specified
theuin.nnoﬂalpedﬁinsthowunwhichanyanhmdkwbcukmﬁuthemor
such dividend, distribution or right, and the smount and character of such dividind, disteibution
or right. ' ' ' :

G) Reservation of Stock Taable Upon Convergion. This corparation
shall at all times reserve and keep vailable out of its authorized but unissued shares of Common
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Stock salcly for the purpose of effecting the conversion of the shares of Serics A Preferred Stock,
Series B Proferred Stock, Series C Preferred Stock, Seddes D Preforred Stock and Series B
Preferred Stock such number of its shares of Common Stock as shall from tims to time be
sufficient to effect the convarsion of all outstanding shares of Series A Preferred Steck, Sexies B
Preferred Stock, Series C Preferred Stock, Seties D Preferred Stock and Series B Preferred Stock;
und if at any time the number of suthorized but unissued shares of Commog Stock shall not be
sufficient to effect the conversion of all the then outstanding shates of Segies A Preferréd Stock,
Series B Preferred Stock, Series C Preferred Stock, Seties D Preferred Stock end Seties E
Preferred Stock, in addition to snech other remedies as remedies as shall be avsilable to the hoider
of such Preferred Stock, this corporation will take such corporate action 18 may, in the opinion of
its counsel, be necessary to increase its authorized but unissued shares of Common Stock to such
number of shares a¢ ghall be sufficient for such purposes. -

(k) Notices. Any notice required by the provisions of this Section 3 to
be given to the holders of shares of Series A Preferred Stock, Scries B Preferred Stock, Series C
Preforred Stock, Series D Prefetred Stock and Series E Preferred Stock shafl be deemed
effectively given upon personal delivery to the holder to be notified, or upon deposit with the
Ubited States Post Office, or with s nationally recognized cvemnight courier specil next day
delivery with written verification of receipt, postage prepaid, and addressed to each holder of
record at his addrees appearing on the books of this corporation. )

- 4. YotingRights.

() The suthorized number of directors of the carpomtion shall be
seven (7). At esch election of directors of this corporation, the holders of Serike B Prefacred
Stock shall be entitled, voting ss & separste seties, to elect two (2) directors of the corpotation.
The holders of the cutstanding Series C Prefetred Stock shall be entitled, voting as a separate
series, 10 elect two (2) directors of the corporation. For %0 jong as AOL asd its affitisten
collectively hold et least 364,166 shares of Series E Prefarred Stock (sppropriaiely adjusted to
reflect any subsequant stock dividends, combinations, splits, recepitatizations and the tike with
regpect to the Series B Preferred Stock), the holders of the outstanding Series E Freferred Stock,
at their option, shall be entitled, voting a8 a separate series, 10 clect one (1) director of the
corporation. The bolders of outstanding Common Btock, end the holders of outstinding Serles D
Preferred Stock, voting on #n g54f converted to Commeon Stock basiz, shall bo tatitled, voting
together as & class, %o elect the remeining number of directors of this corporation tiat are not
clocted by the holders of Series B Preferred Stock, Series C Preferrod Stock and Series E
Preferred Stock at each armual election of directors. In the case of sty vacansy (other than a
vacency caused by removal) in the office of 3 director ococurring among the direptors elected by
mohoumofachauuiuofmckpmmmtﬁsswgon:thqmm.n
dmdby&dchsmuﬁumwm&wmofam&mf(c@nm
dimmrsodemdifthmbabmom,orifthmmmmwmhyﬁe
aﬁrmﬁvcmdﬁeholdmofumqioﬁtyoﬂhe-huaofth.uchuorm).wlm
or successors to hold office for the unexpired term of the director ar directors whose place or
places thall be vacant. Anydixmmwllhmoheude_etdby‘thehnldhnofldmor
series of stock or by any directors ¢o elected as provided in the immediately preceding sentence
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hereof may be removed during the aforesaid term of office, either with or without ceuse, by, and
only by, the affirmative vote of the holders of the shares of the class or series of stoek entitled to
elect such director or directors, given either at a special meeting of such shareholders duly catled
for that purpose of pursusnt to & written consent of shareholders, and any vecancy thereby
created may be filled by the holders of that class or series of stock represented st tito meeting or
pursuant to unamimous written consent.

(®)  Except as explicilly provided for in Section 4(a) sbove, the holder
of cach share of Sevies A Preferred Stock, Series B Preferred Stock, Series C Preferved Stock,
Series D Preferred Stock and Series E Prefetred Stock shall have the right to one vote for each
share of Common Stock into which such Scries A Preferred Stock, Serics B Praferred Stock,
Serios C Preferred Stock, Seriet D Preferved Stock or Sesies E Prefarred Stock. respectively,
could then be converted (with any frectional share determined on an aggregate conversion basis
being rounded to the nearest whole share), and with respect w0 such vote, such holder shall have
full voting rights and powers equal to the vuting rights and powers of the hdalders of Common
Stock, and shall be entitled, notwithstanding any provision hereof, 10 notice of any shareholdets’
meeting in accordance with the by-laws of this corperation, and chall be entitled to vote, together
with holders of Commeon Stock, with respect to any question upon which holders of Common
Stock have tha right to vote. '

S, Protaetive Provisions.

. (8)  So long as at least 625,000 shares of Series B Proferred Stock,
Seriés C Preferred Stock, Series D Preferrod Stock and/or Series E Preferved Stock: (appropeistely
scjusted to refiect any subsequent stock dividends, combinations, splits, recapitaligations. and the
like with respect to such series of Prefetred Stock) remain outstanding, this corpogetion shall not
without first obtaining the spproval (by vote or written consent, s provided by law) of the
. holders of s majority of the voting power of the then outstanding shaves of Serdes B Prefemred

Stack, Sexics C Prefered Stock, Series D Preferred Stock and Series B Preferred Stock, voting

together as a single class on an as-if-converted to Common Stock basls:

@  sell, convey, or otherwise dispose of o encumber all or
substantially all of it8 property or busincas or merge Into or consolidste with any other
carporation (other than a wholly owned subsidiary cotporation) or effect any transection or series
of related transactions in which more than 50% of the voting power of the corporation is
disposed of}

() authorize the payment of dividends on ar the repurchase of
Common Stock; provided, however, that this restriction shall not apply to the repurchase of
shares .of Common Stock from employess, officers, directors, consultants or other persons
performing sexvices for this corporstion or any subsidiary pursuant to agreements ander which
this corporation has the option (o repurchase such ghares at cost or at cost upon the occurrence of
certain events, such as the termination of employment;
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(iil) ehnngothnwthmind‘mbcofdinctmnfma'
corporstion; or :

Gv) suthorize the issuance of sy stock, or any other securities
convetibie into or exercisable or exchangesble for equity secuuities, of the comoration to any
persan or group of affilisted persoas if, immediately following much issuance, such person or
mofmmnmmmw:mummmmmum of the
corporation’s thea outstanding (Common Stock than would then be held collectively by AOL and
its afffliates. For purpases hereof, "Pro Rats Share” moans a faction, e numerwtor of which is
the number of shates of Comman Stock of the corporstion issusd wnd held, or jssuable upen
conversion of Preterred Stock of tie corporstion twen beid, by G buldes wud e Jeovminatos of
whigh iz the total number of ghares of Common Stock of (e curporation then
asuming full converstion and exercise of all cunvertible or exercissble secusities then
outstanding.

®)  So long as ot least 625,000 shases of Scrics B Profeered Stock
and/or Series C Preforred Stock (sppropuistely wdjusted to refloct any subsaquent stoek
dividends, combinations, splits, revupitalizations snd the likc with respect to such secies of
Prefocred Siock) remain outstanding, this' corporstion shall pot witheut.first obining the
sppraval (by vole ug written consent, as provided by lew) of the holders of at least sqventy-five
mos%)orhwmmaummwmmom«nmswu
Series C Prefered Stock, voting together & & sipglo clam on an ag-if-converted to Common
Stock basis:

sroate any 2ow olaws or ewries of etoak or uy othar
mmﬁumﬁblohhthymﬁoonhmm(nw s peeference ovee, or
being on & parity with, Serise B Preferred Stock or Serdes C Prefamed Stwck with respect to
m;dlndmd-udlmbmmlqn{daﬁmw(ﬂ)hmdmmhmmotm
n;hhomeuBPn&mdSmkorSuiu C Prefieyred Stock under this Section 5;

() smend, waive or repoal any provision of er add my
provision to, these Asticles of Incorporation if such action wentld adversely alter or chanye the
preferances, tights, privileges ar powen of, ar the restrictions provided for the benafit of, Sezivy
B Preferred Stock o¢ Series C Preterred Stnck;

@) inereass o decreste (other than by comwersion) Ghe
MnmudmuMasmmsmkmdacmsma

Gv) merge with or consulidato with any other corporation where
such marger would result {n an adverse chinge In. (he rights, proferences or privilogos of Swies B
Preferrod Stock or Series C Preferrod Stock thut would ctheywise requiro conscat under
subsection S(bXif) aheva.

(¢) So long a5 sny xhures of Sctigs D Prefered Stock remsin
outstanding, this corporation shall not, without fitst obtsining thé approval (by vots or written
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consant, a5 provided by l‘nw)ofthehnldeuoflamn&oﬁwoﬁhﬂhanmnndinzshltuofsﬁa |

D Preferred Stock, voting as a sepsrate series:

® aeaumnwclauormiuoflhnkermyothq
secusities copvertible into or exercisable or exchangeable for equity sccurities of the corporation
(A).having a preference over Series D Prefarred Stock with respect to voting, dividends ar
distributions upon liquidstion, or (B) having rights similar to any of the rights of Sexies D
Pr:&mdStock under this Section §;

(i) amend, waive or repesl any provision of, or add any
proﬂuon to, these Asticles of Incotporadon if such action would (A) sdversely slter or change
the preferences, rights, privilegez or powers of, or the regtrictions provided for the benefit of,
Series D Preferred Stock, or (B) alter or change the provisions goveming sutomatic conversion
of the Serics D Proferred Stock set forth in subsection 3(b) above;

(i) mcrease or decrease (cther than by coamversion) the
authorifod mumnber of shares of Seties D Preferred Stock, or authorize the issuancs of any shares
of Series D Preferred Stock, or any other secutities convertible into or exercissble or
cxehmgab!e&rSmnDWSbc&maypmwho.uofmemlngbnn.doumt
bold of record any shares of Series D Prefemred Stock; or _

{v) . redeemormpuchuemyoﬂhu corparstion’s Comnon
Sw&m?md&ochomumm&mmnuhddbydincunmpmu
consultants of the corporation not to excoed $100,000 per transsction and $400,000 in the
aggregats, and other than redemptions or repurchases st the original purchase price of such
securities,

(@ So long a3 sny shares of Series E Preferred Stock remain
* outstanding, this corperation shall not, without first obtaining the approval (by vote or written
consent, a3 provided by Jaw) of the holders of a majority of the thea outstanding ¢hares of Series
E Prefogred Stock, voting zs a separte series:

- ()  creats sy nmew class or series of stock, or any other
mﬁumvuﬂblem«umbwmhmbhfqummmm
(A) having & preference over Scticy B Preferred Stock with respect to voting, dividends or
ﬂtﬂhﬁmmﬁmam)wmmbmofﬁwmw&dun
Preferred Stock under this Section 5;

(i) ememd, waive or repeal any provision of, or add any
provigion to, these Articles of Incorporation if such action would (A) adversely alter or change
the preferences, rights, privileges or powers of, or the restrictions provided for the benefit of,
Series E Prefesred Stock, ot (B) alter or change the provisions goveming sutomatic conversion of
the Series E Preferred Stock set forth in subsection 3(b) above;
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*  (iii) inerease or decrease (other than by conversion) ' the
authorized number of shares of Serics E Preferred Stock, or suthorize the issuence of any shares
of Series B Preforred Stock, or suy other securities convertble into or exercisable or

exchangeable for Series E Preferrad Stock, to sy person other than AOL; ot

@v) ndomormmhnuayofthiacomcmimscm
chkummsm&,ommmupmhnuofmﬂuhddWququw
consultants of the carparation not to exceed $100,000 per transaction and $4900,000 in the
aggregate, and other than redemptions or repurchases at the original purchase price of such

securities.
6.  Redemption The Preferred Stock is not redeemable.

7. Etatus of Canverted Stock. In the event anty echares of Series A Praferred
Stock, Series B Preferred Stock, Scries C Preferrod Stock, Serios D Preferred Stoek or Series B
Preferred Stock shall be converted pursuant to Section 3 hereof, the shares s0 converted shall be
¢ancaled and shall not be issusble by the corporstion. and the Articles of Incorporation of this
wmorﬁonshnbemdmlymmddwmmmmmmmm

carporation's authorized capital stock.

8.  Repurchaso of Shares. In connection with repurchages by this corporation
. of its Common Stock pursuant to its agreements with cartain of the holders thereof providing for

mpmahminmemntofﬂntumaﬁonofﬁcmofmhhold«nmmlm
director or coosultsnt to the corporation, esch holder of Series A Preferred Siock, Series B
Preforyed Stock, Series C Preferred Stock, Serias D) Preferved Stock snd Series B Preferred Stock
shall be deemed to have consented to distributions mads by the corperation with respect to such

repurchases.

(©) Common Steck.

1.  Dividend Rights Subject to the prior righis ofhoum«andmuof'

stock at the time ontstanding heving prior rights as to dividends, the holders of the Common
Stock shall be entitled to teceive, whea and as declared by the Bosrd of Directors, out of my

. assets of the corporation legally available therefor, such dividends 25 may be declared from time .

to time by the Board of Directors.

2 Liquidation Rights. Uponthsﬁquldwou.d-ulohm:unorwhdhgupoﬂhe
eotporsdon,theaua:ofthc corporation ahall be distributed as provided in Asticle INB)(2).

3.  Redemption. The Commeon Stock is not redecmable.
4.  YotingRights. ‘l‘hcholdctofmhshar:nfComnSwduhallhvethe

tight to one vote, and shall be entitled to notice of any shareholders meeting in accordance with
the Bylsws of this corporation, and shall be entitled to vote upon such matters and in such

manner as may be provided by law. .
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ARTICLE Y

The Board of Directors of the cocporation shall have the power to adopt, amend or repeal
the Bylaws of the corporation. _

ARTICLE V1

Por the management of the business and for the conduct of the affiirs of the carporation,
 and in further definition, limitation snd regulation of the powers of the corparation, of its
directors and of fts stockholders or any class thereof, as the case may be, it is Ruther provided
that:

(A) mmuzofmmammmmwwmmmm

of its Board of Directors. The number of directors shall be fixed from time to time exclusively
by molntiou of the Board ot‘Dm:m

(B) Notwithstanding the foregoing provisxon of this Asticle VI, each director shall
hold office until such director's succeseor is clected and ‘qualified, or unti] such director's eadies
death, resignation or removal. No decresse in the authorized number of directors canstituting the
Board of Directors shall shortan the teem of any incumbent director,

(©  Subject to the rights of the holders of any eeties of Prefirred Stock, any vacuncy

occurring in the Board of Directors for sty cauge, and any newly created ditectarship rosulting
from sny incresse in the suthorized fumber of directors, shall, unless (i) the Boapd of Directors
determines by resolution tat any such vacencies or newly created directorships sitall be filled by
the stockholders, or (}f) a5 otherwise provided by law, be filled cnly by the affimgative vots of 3

majority of the directors then in office, sithough less than a quorum, ot by s sole remaining
~ director, and not by ths stockholders. Any director elected in sccordance with the preceding
m:hauhoﬂoﬂoafwhmaduhnmofﬁuﬂmhwﬂd;ﬁuw
was crested or occurred.

®) Sulgiecnothadghtsoftbohold«tofmmucf?rcﬁndchk.myd!rmm
the entire Board of Directors may be remaved, with or without canse, by the holders of at lesst &
majority of the shares thea entitled to vots at an election of directurs; pravided, hawever, that a
director may not be removed without cause if the votes ¢cast against removal of the director, or
not consenting fn writing to the removal, would be sufficient to elest the drector if voted
cumulatively (without regard to whother shares may otherwize be voted curmmlatively) ot sn

election at which the same total number of votes were cast (or, if the action is tken by written

consent, all shates extitled to vote were voted) and sither the number of disectors elected at the
most recent annusl meeting of stockholders, or if greater, the number of ditectors for whom
removal is being sought, were then being clected.

() Subject to the rights of the holders of any series of Preferred Stock to elect
additional directors under specified circumstances, tollowing‘ﬁn closing of the ocotporation's
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initial public offering puntuant to an effective registration stitement under the Sccurities Act of
1933, as amended, covesing the offer and sale of Common Stock to the public (the “Iniral
Public Offering”™), the directors shall be divided, with rcspect to the time for which they
sevenally hold office, inta tiree classes designated as Class I, Class I and Class 111, respectively.
Directors shall be assigned 10 each class in accordance with & resolution or resolutions adopted
by the Board of Directors, with the mumbaer of directors in each class to be divided as equally as
reasonably possible. The term of office of the Class I directors shall expire at the corporation’s
first annual meeting of stockholders following the closing of the Injtial Public Offeeing, tha term
of office of the Class II directnrs ghall expire at the corporation's second annual meeting of
stockholders following the closing of the Initial Public Offering, and the term of office of the
Class III directars shall expire at the corporation's thind annusl mesting of stockholders following
the closing of the Initial Public Offering. At each annual meeting of stockholdess commenting
with the first annual mecting of stockholders following the closing of the Injtial Public Offering,
- directors elected to succeed thoe direetors of the class whose terms then expise simll be elocted
for a term of office to expire at the third succeeding snnual meeting of stockholders after their

clection.,

(F)  Election of directors nced not be by written ballot unless the Bylaws of the
corporation shall so provide, '

(G) Following the clesing of the Initial Public Offering, no sction shall be takea by
the stockholders of the corporstion excopt at an xanual or special mecting of stockholders called
in sccordance with the Bylaws of the corporation, and no action shell be taken by the
stockholders by written consent.

() Advence notice of stockholder nominations for the election of directors of the
cotparation snd of business to be brought by stockbelders bafore any moeting of stockholders of
the corporation shall be given in the ranner provided in the Bylsws of the corpemtion. Business
transacted st specisl meetings of stockholders shall be confined to the purpase orpucposes stated

in the notice of meeting. ‘
ARTICLE VU1

To the fullest extent permitted by law, 0o director of the carporation shall be personally
liable for mopetwry damages for breach of fiduciary duty as s director. Withoot limiting the
effect of the preceding sentence, {f the Delawate General Corporation Law {s hercafter amended
to suthorize the furthee elimination or limitation of the lisbility of & director, then the tiability of
a director of the cotporation shall be eliminsicd or limited to the fallest extent'permitied by the
Delaware General Corporation Law, as 0 amended. :

Neither sny smendment por repeal of this Article VII, nor the adoption of sy provision
of this Certificste of Incorporstion inconsistent with this Article VII, shall eliminate, reduce or
otherwise adverscly affect any limitation on the personal liability of & director of tha cosporation
existing at the time of such amendment, repeal or adoption of such sn inconsistent provision.

‘.
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