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RESTATFD CERTIFICATE OF INCORPORATION
OF
EXECUTIVE JET INTERNATIONAL, INC.

e

Under Section 807 of the Business Corporation Law

We, the undersigned, Jerold B. Fricdman and David Orlinsky being, 1espectively, the
_ Executive Vice President and Assistant Sceretary of EXECUTIVE JET INTERNATIONAL, INC.
(the "Corporation”), do hercby certify:

1, The name of the Corporation is Exceutive Jot International, Inc. The name under
which the Corporation was originally formed is Fitzhura Leasing Corp.

2, The Ceruficate of Incorporation of the' (‘orpormm)rwas filed by the Depmmcm of
Suuc of the State of New York on December 20, 1983,

3. ‘The Certificate of Incorporation is amended to effect certain amendments
authorized by the Business Corporation Law of the State of New York. In particulat, the text of
the Centificate of Incorporation is amended (i) to change the nume of the Corporation to
Executive Jet, Inc.. (ii) 10 change the purposes for which the Corporation is formed, (lii) to dclete
the pewers-formerly granted to the holders of certain convertible notes, (iv) to change the address
where process against the Corpaoration is to be mailed, (v) to change the authorized share capital
of the Corporation and the terms of the authorized shases, and (vi) to broaden the scope of the
limitation of liability of the Carporation’s directors and certain other persons.

4. The text of the Certificate of Incorporation is hereby restated as so amended to
read in its cntirety as follows:

l @ FIRST:' The name of the Corpnmtion shall be Executive Jet, Inc.
SECOND The purpose'« for which the (urporatxon is formed are as
fo)lmva

T To enpage in any lawful act or activity for which »
corporation may be organized under the Business Corporation Law
of the State of New York, provided that the Corporation is not
formed to enguge in any act or activity which requires the. consent or

. -approval of afty state official, department, board, agency or other
body without such approval or consent first being obtained.

To do all and everything necessary, suitable, convenicnt or
proper for the accomplishment of the purpuses or the atteinment of
any one or more of the objects herein enumerated, or incidental to
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. the powers hercin named, or which al any time appear conducive or . ... . -
expedient for the protection or benofit of the Corporation cither as
holder of, or as intcrcsted party in, any property or otherwisg, with -
all the powers now or horeafter conforred by the laws of the State of
New York upon corporations incorporated thereunder and by virtue
thereof, ‘

The foregoing clauses shall be construed both as objects and...—-
powers, and it is hereby expressly provided that the foregoing
enumcrations of specific powers shall not be held fo limit or restrict
in any manner the powers of this Corporation.

THIRD: The office of the Corporation shall be located in the County of
New York, State of New York.

FOURTH: The Sccretary of State of the State of New York is hereby
designated as the agent of the Corparation upon whom alf protess in any action or
_ proceeding against the Corporation may be scrved. - The uddress to which the
Secretary of Stato shall mail a copy of such process against the Corporation is
David Orlinsky, Fsq., 103 West 89th Strect, New York, NY 10024,

FIFTH: 7
| Authorized Capital. The total number of shares of all classes of capital

stock wh.lch the Corporation has authority to issue is 53,000 shares, consisting of
(i) 2,000 shares of Common Stock, par value $.01 per share (the "Common

Stock"), and (ii) 51,000 shares of Preferred Stock, pur value $.01 par e
.|Prcfcrred StoCku)', L } "

2. Terms of th 0

2.1 Dividends. Subject to the rights of the Preferred
Stock described in Section 3.2 of this Article Fifth, dividends may
be paid on the Common Stock as and when declared by the Board
of Dircctors of the Corporation (the "Board”). Dividends payable in
shares of Common Stock or Junior Stock (us defined in Section 3.11
below) can be paid or set apart for payment to holders of Common
Stock or Junior Stock.,

22  Voting Rights. Each holder of Common Stock shall
be entitled to one votc for each share of Common Stock held.
Except as required by law, or as otherwiso set forth in this Article
Fifth, the holders of shares of Series A Preferred Siock (as defined
in Section 3.1 below) and Common Stock shall votc logether as a
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single class and not as scparate classes. The holders of the Common
Stock shall votc together s a class to elect all the members of the
Board (the "Common Directors") other than the number of directors
entitled to be clected by the holders of Serics A Preferred Stock
" pursuant to Section 3.3(b). he :
2.3 Liguidatiop Rights. Subject 1o the rights of tho
holders of the Preferred Stock described in Section 3.5 of this
Article Fifth and any other prior and/or superior rights of such
halders as provided hy law, upon any voluntary ‘or involuntary
liquidation, dissolution or winding up of the affairs of the
Corporation, the holders of Common Stock shall be entitied to
reccive that portion of any remaining funds and other assets of the
Corporation to be distributed. Such funds and other assets shall be
distributed to holders of the Common Stock on a ratable basis.

24 [ractional Shares. A fractional share of Common
Stock shall be entitled to an equivalent fractional percentage-of all
‘of the rights and privileges associated with a whole share of such
Common Stock. Any reference to a share of Common Stock in this
Restated Certificate of Incorporation shall be a rcference to a whole
or fractional share, as applicable, of Common Stock, -

2.5 Conversion. No holder of Common Stock shall have
the right to convert such shares into any other cluss of stock of the
Corporation.

3. Terms of the Preferred Stock.

3.1 Desipnatio ber, There is hereby designated
a scries of Preferred Stock o be known as Series A Convertible
Redeemable Prefcrred Stock and hereinafier referred to as “Series A
Prcferred Stock," dnd a series of Preferred Stock 1o be known as
Scries B Preferred Stock and hercinafler referfed 10 as "Series B
Preferred Stock.” 7The number of shares constituting the Series A
Preferred Stock sholl be 875 and the number of shares constituting
the Series I3 Preferred Stock spall be 50,125.

3.2 Dividends. (a)(i) The holders of shares of Series B
Preferred Stock shall be entitled to reecive, when, as and if declared
by the Board out of the asscts of the Corporation legally available
therefor, curfitative cash dividends in an annual amount per share of
Series B Preferrcd Stock cqual to the Dividend Amount (as defined
below) payable semi-annually on the last Business Day of April and )

.
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October in ench fiscal year (each such date being referred to herein
s a “Dividend Payment Date"), commencing on the first Dividend
Payment Date following the date of lssuancc of the Series B
Preferred Stock. The "Dividend Amount” shall be an amount equal
to the lesser of (A) $3.99 and (B) the quotient obtained by dividing
(1) the consolidated nct income of the Corporation and its
~subsidiarics for the prior fiscal year by (1) 50,125, Nowwithstanding
the foregoing, cash dividends equal to $.50 per share of Series B
Preferred Stock shall be payable on the last day of October 1995
B . {which represents the pro rata accrued dividends for half of the
month of September and the full month of October)

1

R (i) Dmdcnds payable pursunnt o pamgraph {a) of

date of is.suancc of the: Scnc«x B Prefcrred Stock, whether or not
earncd-or deciared. Accumulated dividends on the shares of
Series 13 Preferred Stock shail nut bear interest. No dividend or
distribution, whether in cash, stock (other than shares of Common
Stock or Junior Stock) or other property, shall be pald ot declared or
- got apart for payment in respect of the Common Stock or any class

Series B Preferred Stock as to the payment of dividends or the
distribution of assets upon dissoiution, liquidation or winding-up and
no shares of Common Stock or Junior Stock shall be purchased,

at the dute of such declaration, distribution, other payment, purchase,
redemption or other acquisition, al) accumulated dividends on the
then outstanding shares of Scries B Preferred Stock for all past
dividend periods and the then current dividend period shall have
been paid or declured and set apart for payment in full.

- {b)  The holders of shares of Series A Preferred Stock
shall be ontitled to rccuive dividends equivalent on a per share basis
1o uny dividends received by the holders of Common Stock, based
upon the number of shares of Common Stock into which such shares

provislons of Section 3.6 of this Article Fifth, at the record date for
the determination of sharcholders entitled to such dividends.

3.3 Voling Rights. (a) ln,aﬂddition 10 any voling rights
provided by law, the holder of cach share of Series A Preferred
Stock shall be entitled to votc on all matters and shall be entitled to
the number of votes equal to the number of votes a holder of the
shares of Common Stock into which such share of Series A

4
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" of stock of the Corporation hereafter nuthorized ranking junior to the 7

redcemed or otherwise acquired for value by the Corporation, unless,

— of Series A Preferred Stock could be converted pursuant to the
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Preferred Stock is convertible pursuant to Scction 3.6 of this Article
Fifth is entitled 10, at the record date for the determination of the
sharcholders entltled 10 vote on such matters or, if po such record
date is established, at the date such vote {s taken or any written
consent of sharcholders is solicited; provided, however, that the
holders of Series A Preferred Stock shall not be entitled to voteon
any matters relating to the election of the Common Directors. The
holders of Scries A Preferred Stock shall be entitled to vote as a

class to elect the Serics A Directors (as defined below) in
accordanco with Section 3.3(b),

(b)  The holders of Series A Preferred Stock shall be
entitled 10 votc as a class to elect persons to scrve as dircctors of the
Corporation as follows: the holders of Serics A Preferred Stock
shall be entitled to vote as a class to clect (i) two (2) persons to the
Board for so long as the number of members of the Board shall be
six (6) or more and (ji) bnly one (1) person to the Board for so long
as the number of members of the Roard shall be five (5) or less;
provided, howcver, if the Corporation fuils to redeem all of the .~ - - ST

.8harcs of Series A Preferred Siock in accordance with Section 3.7 of o
this Article Fifth, the holders &f Serics A Preferred Stock shall be Q
cntitled to elect a numbcer of persons to the Board equal to a
majority of the maximum number of dircctors of which the Board
may be comprised pursuant 1o the By-Laws of the Corporation then
in effect. Each person elected to be a dircctor by the holders of

Series A Preferred Stock pursuant 1o this Section 3.3(b) shall be
referred 10 as a "Series A Director.”

{c)  Atany meeting (or in a writtcn consent in lieu
thereof) held for the purpose of electing directors, the presence in

- person or by proxy (or the written consent) of the holders of a

majority of the sharcs of Series A Preferrcd Stock then outstanding

shall constitute 8 quorum for the purposes of électing Scries A

Directors.  Séries A Directors may be removed, with or without

cause, at any time only by vote or written consent of the holdars of

a majority of the voting power of the issued and outstanding shares

of Scries A Preferred Stock. A vacanoy-in any directorship held by

a Scries A Director shall be filled only by vote or written consent of

the holders of a majority of the voting power of the issued and o

outstanding shares of’ Series A Preferred Stock. — T

(d) . Except as required by law, or as otherwise set forth in
this Restatcd Certificate of Incorporation, the holders of Serics B
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Preferred Stock shall not be entitled to vote at.any annual or speciat =~
mecting of shareholders of the Corporation.

34  Reuacquired Sharcs. Any sharcs of Preferred Stock
converted, purchayed or otherwise acquired. by the Corporation-in- T
" any manner whatsocver shall bo retired and canceled promptly after

the acquisition thereof, None of such shares-of Prefcrred Stock shall
be rcis_sucd by the Corporation. '

— 3.5, idat ; Wi (8) Upon
!he volunmry or involuntary dissolution, liquidation or wmdmg up
(cach, a “Liquidition") of the Corporation, the holders of the shares
of Serics A Preferred Stock and Series B Preferred Stock shall-be
entitled to reccive und to be paid out of the assets of the Corporation
available for distribution to its sharcholders, beforc any payment or -
—---—distribution shall be made on any Junior Stock, the applicable Series ..
Liquidation Valuo (as defincd below) with respect to each such - e -o-
outstanding share of Preferred Stock. If, upon any Tiquidation of
- the Corporation, the assets of the Corporalion available for
distribution shall be insufficient to pay in full the Series anuxdauon -
Value with respect to cach outstanding share of Preferred Stiock, =
— themSuch asscts shall be distributed among the holders of Serics A
. . . Preferred Stock and Series B Preferred Stock ratably in accordance
with the respective amounts_that would-be pavable on-suchsharesof —~
Preferred Stock if sich asscis wére sufficient to permit payment in
——— —full-of ell amounts payable thereon.

(b)  After the payment to the holders of shares of the
Preferrcd Stock of the full amount of the liquidating distributicn 10
which they are entitled under this Section 3.5, the holders of the
Preferrcd Stack es such shall have no right or claim to any of the
remaining assets of the Corporation.

i g 1, i o M i 2 K

(¢)  Ncither the consolidation, merger or other business
combination of the Corporation with or into any other Person (as
defined in Section 3.11 below) or Persons nor the sale of all or
substantially all the asscis of the Corporation shall be deemed to be

- a Liquidation for purposcs of this Section 3.5 of this Article Fifth,

- ’ o {d) " "Series qumdauon Value" shall mean, (i) in the casc
of a sharc of Series A Preferred Stock. the greater of (A) the Series
A Redemption Value (as defined in Section 3.7) and (B) the amount
which would have been paid in such liquidation, dissolution or

winding up based upon the number of shares of Common Stock into -
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4,
which a share of Scrics' A Preferrod Stock could be converted
pursuant to the provisions of Section 3.6 of this Article Fifth and

(i1) in the casc of u sharc of Series 13 Preferred Stock, $100.00, -
together with nll dividends accrucd thereon (o the date fixed for ’

distribution and not therctofore paid or declared and set apart for
payment in full, . ] . -

3.6 qu_mm (a) Euach share-of Serics A?refcrral T
Stock shall automatically be converted into u number of shares of =~ Y ‘
Common Stock, at the then effective Conversion Ratio (as defined
below), upon the consummation of a Qualified IPO (as defined in
Section 3.11 below). In addition, at the option of the holder of any
Serics A Preferred Stock, such holder shall have the right, at any T
time and from time to time prior to the consummation of a Qualified
IPO, hy written notice to the Corporaton, to convert any share of ,
- —-— - Serics-A Preferred Stock owned by such holder into a numberof =~ T T T
shares of Common Qtock at me thcn effective Conversion Ratbo, o

(b) The Corporanon shall at all times rescrve and keep

available for issuance upon the conversion of the Series A Preferrcd

Stock, free from any preemptive rights, such number of its
___authorized bul unissucd shares of Common Stock as will from time
to time be nccessary to permit the conversion of all outstanding
shares of Serics A Preferred Stock into shares of Common Stock, . . S
and shall take all action required to increase the authorized number N -
of shares of Common Stock if necessary to permit the conversion of :
all outstanding shares of Serics A Preferred Stock. -

() The Conversion Ratio shall be subject to adjustment
from time to ume as follows:

(i)  In case the Corporation shall at any time or
from time to time after the date hereof (A) pay any dividend, or
ey makc any distribution, on the outsianding sharcs of Common Stock ,
in sharcs of Common Stock, (B) subdivide the outsianding shares of R
Common Stock, (C) combine the outstanding shares of Common
Stock into a smaller number of. shares or (D) issue by
reclassification of the shares of Common Stock any sharcs of capital g —
stock of thc Corporation, then, uand in each such case, the ’
Conversion Ratio in effect immediately, prior 1o such cvent or the
record datc therefor, whichever is earlicr, shall be adjusted so that
the holder-of any shares of Series A Preferred Stock thereafter————
convertible into Common Stock pursuant to this Scction 3.6 of this
Article Fifth shall be entitled to reccive the number and type of =~
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which such holder would huve owncd or have been entitled to
- receive after the happening of any of the events described above,
had such-shares of Series A Preferred Stock been converted into
Common Stock immediatcly prior to the happening of such event or
the record date therefor, whichcver is earlier. An adjusiment made
pursuant to this clause (i) shall become cffective (x) in the casc of
any such dividend or Jdistribution, immediately after the close of
business on the record dute for the determination of holders of
shares of Common Stock entitled 10 receive such dividend or
distribution, or (y) in the case of such subdivision, reclassification or -
combination, at the close of business on the day upon which such
corporate action becomes effective, &
(ii}  Except with respect to Lxcluded Securities (as
defined below), in casc the Corporation shall issue any shares of e
____ Comman Stock (or. Common. Stock-Equivalentsy-afler the-date flie™ ="
~first share of SeriesA-Preferred Stock Is issued {the "Issue Date") ut
a price per sharc (or having a conversion or exercise pricc per share)
of less than the then Share Price (as defined below), and in cach
such case, the Conversion Ratio shall be adjusted by multiplying
(A) the Conversion Ratio in effect on the day immediately prior to
the date of issuance of such shares (or Common Stock Equivalents)
by (B) & fraction, the’ numerator of which shall be the sum of (]) the -
number of shares of Comion Slock” outstaTng on such date prior
to such issuance and (2) the number of additional shares of Common
Stock ‘issued (or issuable upon conversion, exchango or exercgse of
such Common Stock Equivalents), aind the denominator of which
shall be the sum of (x) the number of sharcs of Common Stock
outstanding on such date prior to such issuance and (y) the number
of shares of Common Stock purchasable at a price per sharc equal to
the then Share Price with the aggregate consideration receivable by
the Corporation for the tolal number ol shares of Common Stock so
issued (or issuable upon conversion, exchange or exercise of such
Common Stock Equivalents). An adjustment made pursuant to this
clause (ii) shall bc made on the next Business Day following the
date on which any such issuance is made and shall be. effective
retroactively 10 the close of business on the date of such issuance,
For purposes of this clause (ii), the aggregate considcration
receivable by the Corporation in conncction with the issuance of
shares of Common Stock or of Common Stock Equivalents shall be
decmed to be cqual to the sum of the aggregate offering price
(before deduction of underwriting discounts or commissions and
expenscs payablc to third pariics, if any) of all such Common Stock
and/or Common Stock Equivalents plus the minimum uggregate
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amount, if any, payable upon conversion, exchange or oxercise of
any such Common Stock Equivalents. The issuance or reissuance of
any sharcs of Common Stock (whethier treasury shares or nowly
issucd shares) purmiant to a dividend or distribution on, o1
subdivision, combinatlon or roclussification of, the outstanding
shares of Common Stock requiring an adjustment in the Conversion
Ratio pursuant to clause (i) of this paragraph (c) of this Section 3.6
of this Article Fifth, shall not be deemed to constitute an issuancc of
Common Stock or Common Stock Equivalents by the Corporation to
___which this clause (ii) applies. Upon the eXpiration or terminstion of o
any unconverted, unicxchanged or unexercised Common Stock v
Equivalents for which an adjusuncnt has been madc pursuant to this
clause (ii), the adjustments shall fonhwith be reversed to effect such .
Convorsion Ratlo as would have been in_effect at the time of such S s
_ . expiration- or terminition had such Common Stock Fquivalonts, to
g T the extent ovutstanding immediately prior to such expiration or
. termination, never been issucd.- Excluded Securities shall mean B
(i) shares of Common Stock issuable or issued to cmployees
pursuant to an employee benefit plan approved by the Board and by
the Serics A Director(s), and the primary purpose of which is not to
raisc additional equity capital for the Corporation; (ii) any shares of
Common Stock or Series A Preferred Stock issuable to GS Capital
Partners, L., P. and certain of its affiliatos (the "GS Parties™)
pursuant to Section 1.4 of the Purchase Agreement and any shares of
Common Stock issuable upon the conversion of any such shares of
Series A Preferred Stock; (lii) shares of Common Stock or Common
Stock Equivalents issued and outsmnding upon the Issue Datc or
Common Stock issued upon the conversion or exercise of any such -,
Common Stock Equivalent; (iv) sharcs of Common Stock issued or
issuable as dircet consideration for the acquisition by the
Corporation of another busincss entity or in connection with a
“ ' merger or consolidation as a result of which the holders of the
Corporation's outstanding sccuritics immediately prior to the -
consummation of such transactton hold voting securities in excess of
fifty percent (50%) of the voting power of the surviving or resuiting -7
entity, which transaction has bech approved by the Board and by the
Series A Dircctor(s); (v) shares of Common Stock issued in any -
initial public offering of the Corporation’s securitics; or (vi) sharces
of Comman Stock or Common Stock Equivalents issued to a certain :
— " finance. corporation pursuant to the terms of the Program Agreement, ST
dated as of July 19, 1995, bctween the Corporation and such finance
cotporation. . .

- : ’ (iil)  For purposes of this paragraph (c) of this
v Section 3.6 of this Article’ Fifth, the number of shares of Common,

9.
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Stock at any time outstﬁding shall mean the aggregate of all shares
of Common Stock then outstanding (other than any shares of
Common Stock then owned or held by or for the account of the
Corporation) treating for purposcs of this calculation all Common
" Stock Equivalents then outstanding as havmg been converied,
exchanged or exercised. ' T

'
Al

(iv) I the Corporation shall take a record of the
holders of its Common Stock for the purpose of entitling them to
receive a dividend or other distribution and shall thereafier, and

" before such dividend or distribution is paid or delivered to .
stockholders cntitled thereto, legally abandon its plan to payor v : :
B " deliver such dividend. or-distribution, thew no adjustment in the '
© 7 Conversion Ratio then in effect shall be made by reason of the
1aking of such record, -and-any-such- adjustment prtvnously madc as a ‘
result of the taking of such record shall be yeversed. . EICEERE

(d) The issuance of certificates for sharcs of Common ~

Stock upon conversion of the Serics A Preferred Stock shall be -

made without charge to the holders thercof for any issuance tax in

respect thereof, providad that the Corporationshati-not-be required—— B
to pay any tax which may be payable in rcspect of any transfer - ’
involved in the issuance and dclivery of any certificate in 4 name T
other than that of tho holder of the Series A Preferred Stock which

is being converted. - )

g At B

(¢)  The Corporation will at no time close its transfer T
books ngainst the transfer of any Series A Preferred Stock, or of any
T ~ shares of Common Stock issued or issuable upon the conversion of Y e
any shares of Series A Preferred Stock, in any manner which -
interferes with the timely conversion of such Series A Preferred
Stock, except as may otherwise be required to comply with
applicable sccurities laws,

(f)  As used in this paragraph 3, the tern "Common -
Stock" shall mecan and include the Corporation’s uuthorized Common
Stack, par valuc $.0) per share, as constituted on the date of {iling
of this Restated Centificate of Incorporation, and shall also include
any capital stock of any class of the Corporation thereafter

. authorized which shall ncither be limited to & fixed sum or

percentage in respect of the rights of the holders thereof to

participate in dividends nor be entitlcd to a preference in the
distribution of assets upon the voluntary or involuntary liguidation,
dissolution or winding up of the Corporation, provided that the
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"

-10-

| OA



~TREF 19th FLODR | B : . SER 18'95  12:49 No.013 P.14

. (3
v

shares of Common Stock receivable upon conversion of sharcs of
Serics A Preferred Stock shall include only shares designated as
Common Stock of the Corporation on the date of filing of this
instrument, or in case of any rcorganization or geclassification of the
outstanding shares thereof, the stock, securitics or assets to be issued
in exchange for such Common Stock pursuant thercto.

{g) ' If the Corporation shall be a party to any transaction
including without limitation, a merger, consolidation, sale of all or
substantially all of the Corporation’s assets or a reorganization,
reclassification or rccapitalization of the capital stock of the
Corparation but cxcluding any transaction for which provision for
adjustment is otherwise made in this Section 3.6 (each of the
foregoing being referred to as a "Transaction"), in each cass, as a
resull of which shares of Common Stock are converted into the right
to receive stock, securitics or other propernty (mcludmg cash or any

~ combination thereof), each share of Serics A Preferred Stock shall

thereafler be convertible into the number of sharcs of stock or other
securities or property to which a holder of the number of shares of
Common Stock of the Corporation deliverable upon conversion of
such Series A Preferred Stock would have been entitled wpon such- - - - — -
Transaction;-and, in any-such Cas¢, appropriate adjustment (as
“determined by the Board) shall be made in the upplication of the

.= —_provisions set forth in this Section 3.6 with respoct 10 the righ's and
interest thercafler of the holders of the Series A Preferred Stock, (o
the end that the provisions set forth in this Section 3.6 shall -
thercafler be appticable, as ncarly as rcasonably may be, in relation
-to any shares of stock or other property. thercafier deliverable upon
 the conversion of the Series A Preferred Stock. The Corporation
shall not effect any Transaction (other than a consolidation or
merger in which the Corporation is the continuing corporation)
unloss prior to or simultancously with thc consummation thereof the
Corporation, or the successor corporation or purchaser, as the case
may be, shall provide in its charter document that each share of
Series A Prcferred Stock shall be converted into such shares of
stock, securities or property as, in accordance with the foregoing
provisions, each such holder is entitled to receive. The provisions of

e

this paragraph (g) shallsimilarly apply to successive Transactions.

(h)  ‘the Corporation will not, by amendment of its
Restated Certificate of Incorporation or through any reorggnization,
recapitalization, congolidation, merger, dissolution, issue ot sale of
securitics or any other voluntary action, avoid or seek 1o avoid the
observance or performance of any of the terms to be obscrved or

0 . ey
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performed hercunder by the Corporation, but will at all times in
good fuith assist in the casrying out of all the provisions-of this
Section 3.6 and in the taking of all such action as may be nocessary
or appropriato in order to proicct the conversion rights of ‘the holders
of the Scrics A Preferred Stock against impairment.

(i) No holder of Scries B Preferred Stock shall have the
_ right 10.convert such-shares into any other class of stock of the
Corporation.

.. .(j) Notices. In casc, at any time while any shares of
Serics A Preferred Stock are outstanding,

(i) the Corporation shall declarc a dividend (or any other
distribution) on its Common Stock; or o

(i) the Chrporation shall authorize the issuance lo the
holders of its Common Stock, of Common Stock Equivalents, or
rights or warrants to subscribe for or purchase shares of its Common
Stock or of any nther snhscription rights or warrants; or

(iii) the Company shall authorize any reorganization,
reclassification or recapitalization of its' Common Stock; or

(iv) the Company shall authorize the consolidation or .
merger of the Corporation into or with any other person, the sale or T
__ transfer of a subsiantial portion-of its-¢apital-stock; businessor assets—
1o another person, or wny other similar business combination or
transaction; or

{v) thc Corporation shall authorize the voluntary or
involuntary dissolution, liquidation er winding up of the- -
Corporation; then the Corporation shall promptly deliver 1o the
ransfer agent of the Series A Preferretf Stock and'to each of the
holders of shares of Secries A Prefered Sgock at their last addresses o
as they shall appear on.the-stock yﬁﬁiﬁr_— Tegst TS days before te—"—" "
date hercinafier specific® (or the carlidr of tha®@ates hereinaficr
specified, in the event that morc than ong dafe is ‘'specified). a notice
describing such cvent and stating (A) the daté-on which a record is
to be taken for the purpose of ‘ﬁch dividgnd, distribution, rights or _
wagrants, or, if a recqrd is not® Be faken, the date as of which.the -
. “holders of Common Stock of record to be entitled to such ‘dividend,
_disribution, nghls or warrants are to be determined, ar (B) the date
on which any such recladsification, reorganization, recapitalization,
‘ . N

»
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consolidation, merger, sale, transfor, dissolution, liquidation or
winding up js cxpected to become effectivo, and the date as of
which it is expected that holders of Common Stock of record shall
be entitled to exchange their Common Stock for securitics or other
property (including cash), if any, deliverable upon such
reclassification, consolidation, mcrgey, sale, transfer, dissolution,
liquidation or winding up.

w

3.7 Redemptiop. (@) The Corporation shall redeem, out
of funds legally avuilablc therefor, cach cutstanding share of Series
A Preferred Stock on the first Business Day after September 14,
2010, by paying therefor an amount per sharc (the “Series A
Redemption Value") equal to the sum of (i)-the quotient of A)
$20,000,000 divided by (13) the result of (1) the total number of
shares of Series A Preferred Stock issucd by the Corporation
regardlcss of whether:then omstanding minus (11) the Returncd
Shares (as défined below) and (i) all declared but unpaid dividends

per share of Series A Preferred Stock,

(b)  The Corporation shall redeem, out of funds legally
available therefor, cach outstanding sharc of Serjes B Preferred

. Stock upon the earlier of (i) the completion of & Qualificd IPO and o
(ii) the first Business Day after September. 14,-2010; by paying ="
therefor an amount pcr share equal to the Scries [iquidation Vabie

per share of Serics B Preferred Stock.

pursuant to paragraph (a) or (b) of this Section 3.7 shall bo mailed
at teast 10 but not moro than 30 deys prior to the date fixed for
redemption to each holder of shares of Preferred Stock to be
redeemed, at such holder’s address as it appears on the transfer

books of the Corporation.

(d) On the date of any redemption being made pursuant
to this Section 3.7, the Corporation shall wire wransfer to each holder
the redemption price for the shares of Preferred Stock s0 redeemed.

3.8 Reports as to Adiugtment. Upon any adjustment of
the Conversion Ratio thon in effect pursuant to the provisions of
Section 3.6 of this Article Fifth, then, and in cach such case, the
Corporation shall promptly deliver to the Transfer Agent of the
Series A Preferred Stock and the Common Stock and to each of the
holders of the Scries A Preferred Stock and the Common Stock, a
certificate signed by the Chairman of the Board, a Vice Chainman,

g i

-13.

(35

()" Notice of any redemption of shares of Preferred-Stock ——
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the Prcsidont or a Vice President and by the Treasurcr or un
Assisiant Treasurer or the Secretary or an Assistant Secretary of the
Corporation setting forth in rcasonablo detail the event requiring the
adjustment, the method by which such adjusiment was calculated
and the Conversion Ratio then in effect following such adjustment:
‘Where appropriate, such notice (o holders of the Series A Preferred
Stock may be given in advance.

3.9  Cerpip Covenants. Any registered holder of
Preferred Stock may proceed to protect and enforce its rights and the
rights of any other holders of Preferrcd Stock with any and all
remedics available at law or in equity.

3.10  Profgetive Provisions. (a) So Jonp as any shares of
Scries A Preferred Stock are outstanding, the Corporation shall not

without first obtaining the approval (by vote or writlen conscnt, as
provided by law) of the holders of at lerst 66/ % of the then
outstanding shares of Series A Preferred Stock:

(1) alter or change the rights, preference or
privileges of the shares of Scries A Preferred Stock or otherwise
amend this Restated Certificate of Incorporation, in cither case,
_whether by mcrger, consolidation or otherwisc, 50 o5 1o affect
“adversely the shares of Series A Profefred Stock; or o

~ {1i) _ increase the-authorized number-of sharesof ———— "~ ~
Series A Preferred Stock; or

(iit)  crente or designate, or authorize the issuance
of, any new class or scries of stock (A) ranking senior or having a
preference over, or being on a parity with, the Series A Preferred
Stock with respect to dividends or upon liquidation, (B) having
rights similar to any nghts of the Series A Preferred Stock under
Section 3.3 hercof or (C) convertible into any class or :.enes of stock
described in clause (A) of this paragraph (iii).

(b)  So long as any shares of Scries B Prcferred Stock are
outstanding, the Corporation shall not without first obtaining the
approval (by vote or written consent, as provided by law) of the
holders of at least 66°A % of the then outstanding shares of Serics B
Preferred Stock: -,

{i) aler or change the rights, preference or
privileges of the shares of Series B Proferred Stock-bi otherwise-

14-
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amend this Restated Certificate of Incorporation so as to affect
adverscly the shares of Scrics B Preforred Stock; or
&
(ii) increase the authorized number of shares of
Series 13 Preferred Stock; or

(lil) create or designate, or authorize the issuance
of, any ncw class or series of stock (A) ranking scnior or having a
prefcrence over, or heing on a parity with, Series B Proferred Stock
with respect to dividends or upon Jiquidation or (B) convertible into
any class or series of stock described in clause (A) of this paragraph

(iH).

3.11 Mujor [rapuactions. So long as the original holders of ~
Series A Proferved Stock, in the aggrogatc, own (i) 5% or mers of
the outstanding Common Stock of the Corporation (ireating for
purposcs of these calculations all Series A Preferred Stock (but no.
other Common Stock Equivalents) as having been converted,
exchanged or exercised), and (i) a majority of the outstanding Series
A Preferred Stock, the Corporation shall pet; and shall not permit
any of its Subsidiaries to, directly or indirectly, take any of the
actions set forth in Section 5.6(b) of the Purchasc Agreement
without first obtaining the approval (by votc or writtcn conzznt, as
provided by law) of the holders of a majority of the then outstanding
shares of Series A Preferred Stock. EENENRERESEL e

3.12 Definitions. !n addition to any other terms defined
hercin, for purposes of this Article Fifth, the following terms shall
have the meanings indicated:

. "Business Day" shall mean any day other than a”Satorday, ™™
Sunday or a duy on which banking institutions in the State of New
York are authorized or obligated by iaw or executive order 1o close.

L3
"Common Stock Lquivalent” sha!l mean sccurities convertible
into, or exchangeable or exercisable for, shares of Common Stock.

. “Conversion Ratio," detcrmined as of any date, shall cqual
the number of shares of Common Stock into which one¢ share of
Series A Preferred Stock is convertible pursuant to Section 3.6 of
this Article ¥ifth. -The Conversion Ratio shull initially ¢qual one and
shall be subjcct 10 adjustment as provided in paragraph (¢) of
Section 3.6 of this Article Fifth.
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"Corporation Valuation" shall mcan with resjct to any
public offering of Common Stock, the amount obtained by
multiplying the total number of shaxcs of Common Stock
outstanding immediately prior to such public offering (treating for
purposes of this calculution all sharcs of Serics A Preferred Stock
(but no other Commaon Stock Fquivalents) as having been converted,

- exchanged or exercised) mu[uphcd by the per share offering price

' for such public offcring.

The term "distribution” shall include the transfer of cash or

property to the holders of a class of capital stock of the Corporation,

without considcration, whether by way of dividend or otherwise

(except a dividend in shares of such class of stock), or the purchase

_or redemption of shares of the Corporation, for cash or property, L ,
including such transfer, purchase or redemption-by s subsidiafy of - L
. ~ the Corporation. The time of any distribution by way of dividénds v o

o .. " shall be the date of declaration thoreof, and the time of any :
distribution by purchasc or redemption of shares shalt be the date on
“which cash or property is trunsferred by the Corporation, whether or
not pursuant to a contract of an earlicr date, provided, however, that,
wherc a debt sccurity is issued in exchange for sharcs, the time of
the distribution is the date whcn the (.orpm'mlon acquircs lhc sharcs

coweeem - for-such-exchange. . I

"Junior Stock" shall mean any capital stock of the
Corporation ranking junior (cither as to dividends or upon -
liquidstion, dissolution or winding up) to the Preferred Stock.

“Person” shall mean any individual, corporation, limited
liability company, limited or general partnership, joint venture,
-gssociation, joint-stock company, trust, unincorporated organization
or government or any agency or political subdivisions thercof.

"Purchase Agreement” shall mean the Proferred Stock
Purchase Agreement among the Corporation and its subsidiaries, GS
Capital Partners, L.P. and certain of its affiliates and Richard T.
Santulli; pursuant to-which-the-Series-A Preferred-Stock s issued. .
A copy of the Purchase Agreement js on ﬁle in the office of the - ‘
Corporation. T

"Qualified 1PO" shall mean a bona fide, firm commitment,
underwrittcn public offering of Common Stock pursuant to an -
effcctive registration statement under the Securitics Act of -1933,-a9 —
amendcd, resulting in at-least $15,000,000 of gross proceeds to the

Corporation and any -sclling shareholdurs hefore dedutting™

’
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undcrwriting discounts and commissions and oﬁ'erin‘g éxpenscs, and
roflecting a Corporstion Valuation of $75,000,000 or more.

"Returned Shares" shal] nican the aggregate number of sharcs
of Serics A Proferrcd Stock issued by the Corporation with respect
10 all Program Agreement Options (as defined in the Purchase
Agreement) that expired or torminated without being exerciscd.

“Share Price" shall mean, at any time of calculation, the
amount (expressed in dollars) equal to the quoticnt of (i)
$20,000,000 divided by the sum of (A) 351.37, (B) the additional
shares of Serics A Preferred Stock, if any, issucd to the GS Partios
pursuant 10 Section 1.4 as a result of the breach of the representation
and warranty contained in the last sentence of Section 2.3 of the
Purchase Agrecement, and (C) 50% of the rcsult of (x) the aggregate
number of shares of Series-A-Preferred Stock, if uny, Issued to the
GS Parties pursuunt to Section- 1.4 of the Purchase Agreementasa - -
result of tho issuancc of al} Program Agreement Options minus (y)
the Returned Shares. ‘I'he Share Piice shall be adjusted to reflect
any of the events described in clauses (A)-(D) of Section 3.6(c)1) of
this Article Fifth.

"7 ""Subsidiary” shall mcan with respect to any Person, any
corporation, partncrship or other entity of which shares of stock or
other ownership intcrests having ordinary voting power to elect a
majority of the. board of directors or other managers of such
corporation, partnership or other entity at the timec owned, or the
management of which is otherwise controlled, directly or indirectly
though one or more intcrmediaries, or both, by such Person.

SIXTH: No sharcholder of this Corporation shall by reason of his holding
shares of any class hove any preemptive or preferential right to purchase or
subscribe 1o any sharcs of any class of this Corporation, now or hereafter to be
authorized, or any shares or other sccurities convortible into or carryipg options or
warrants to purchase shares of any class, now or hereaficr to be authorized,
‘whether or not the issuance of any such sharcs or other securities would adversely
affect the dividend or voting rights of such holders, other than such rights, if any,
as the Board of Dircctors of the Corporation, In its discretion from time to time
may grant, and at such price as the Board of Directors in its discretion may fixy
and the Board of Directors may issue shares of any class of this Corporation or
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other sccurities convartible into or cnrrymﬁ oplions or warrants 1o purchasc sharcs
of any class, without offering any such sharcs of any class, chhet in whole or in
part, to the existing sharoholders ofﬁny class,

SEVENTH: The liability of the Corporation’s directors to the Corporation
or its sharcholders for damages for breach of duty as a dircctor shall be climinated
to tho fullest cxtent permitted by the Business Corporution Law of the Stato of
New York, as it exists on the date hereof or as it may horeafier be amended. No
amendment to or repeal of this Article shall apply 10 or have sny effect on the
liability or alleged lability of any director of the Corporation for or with respoct fo
any acts or omissions of such director occurring prior to such amendment or
repeal. Any person or persons who, pursuant to any provision of this Tentificute of
Incorporation, exercises or performs uny of the powers or dulies conferred or
imposed upon a director of the Corporation shall be treated as a director for
purposes of this Article Seventh and shall be entitled to the limitation of liability
sot forth in this Article Soventh. . B

S. The foregoing Restated Certificate of Incorporation and the amendments reflocted
herein were authorized by the unanimous written consent of the Board of Directors of the
Corporation dated as of September 12, 1995, as permitted by Section 708(b) of the Dusinsss
Coiporation Law of the Statc of New York, and by the unanimous writtien consent of the

. sharcholders of the Corporation dated as-of September 12, 1995, as_permitted by-Section-615(a;

of the Busincss Corporation Law of the State of New York.
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N WIﬁ‘NESS WHEREQF, the undorgigned have subscribed this Certificate this lQ”‘dly
of September, 1995, and affirm the statoments contained hereln are true under penalties of

) W0

Jereid B. Friedman i David Orinsky
Executive Vico President and Secretary Vice Chairman and Assisiant Serretary
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