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State of Delaware

Office of the Secretary of State

PAGE 1

I, EDWARD J. FREEL, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE RESTATED CERTIFICATE OF "VSTREAM INCORPORATED",

CHANGING ITS NAME FROM "VSTREAM INCORPORATED"” TO "EVOKE

INCORPORATED”, FILED IN THIS OFFICE ON THE SEVENTEENTH DAY OF

FEBRUARY, A.D. 2000, AT 4:30 O'CLOCK P.M.

aw,

Edward ]. Freel, Secretary of State
2741821 8100

0314838
AUTHENTICATION:
001129017 03-14-00
DATE
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RESTATED CERTIFICATE OF INCORPORATION
OF
VSTREAM INCORPORATED

VStweam Incorporated, a corporation organized and existing under and by virtus of the
General Corporation Law of the State of Delaware, Doks HERERY CERTIFY:

1. The name of the corporation is VStream Incorporated. The corporation was
originally incorporated under the name Intellistat Media Rescarch, Inc. The date of filing of its
origine] Certificate of Incorporation with the Secretary of State of the State of Delaware was

April 17, 1997. '

2. This Restuted Certificate of Incorporation of VStream Incorporated has been duly
adopted in accordance with the provisions of Sections 228, 242 apd 245 of the General

Corporation Law of the State of Delaware.

3. This Restated Certificate of Incorporation zestates the Certificate of Incorporation
and all amendments thereto of this corporation by restating the text of the original Certificate of
Incorporation in full to read as follows:

ARYICLE L.

The neme of this corporation is Evoke [ncorporaied (the “Corporation”.

ARTICLE]L

The sddress of the registered office of the Corporation in the State of Delaware is 1015
Centre Road, City of Wilmington, County of New Castle. The name of the registered agent at
that address is Corporation Service Company.

ARTICLE IT].

The nature of the business or purposes to be conducted or promoted is 1 engage in any
lawful act or activity for which corporations may be organized under the General Corporation

Law of Delaware.
ARTICLE IV.

Capital Stock

This Corporanon is suthorized to issue two classes of stock to be designated,
respectively, “Common Stock” and “Preferred Stock.”” The total number of shares which the
corporation is authorized to issue is one hundred seven million (107,000,000 shares, fifty seven
million (57,000,000) cf which shall be Common Stock (the “Common Stock™) and fifty million
(50,000,000) shares of which shall be Preferred Stock (the “Preferred Stock™). The Preferred
Stock shall have a par value of $.01 per share and the Common Stock shall have a par value of

71043 vI/RD
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$.001 per share. The Preferred Stock may be issued from time to time in on¢ or more series.
The Board of Directors is heyeby authorized, within the limitations and restrictions stated in this
Cervificate of Incorporation, to fix or alter the dividend rights, dividend rate, conversion rights,
voting rights, rights and terms of redemption (including sinking fund provisions), the redemption
price or prices, the liquidation preferences of any wholly unissued series of Preferred Stock, and
the number of shares constituting any such series and the designation thereof, or any of them,
and to increase or decrease the number of shares of any series subsequent to the issue of shares
of that series, but not beiow the number of shares of such series then outstanding. In case the
number of shares of any series shall be so decreased, the shares constinuning such decrease shall
resume the status which they had prior to the adoption of the reselution originally fixing the
number of shares of such senes,

ation of i Convertible Preterred Stoc eri Convertible P red Stock
Serj Conve refi ock and Series D Convertible red Stock

Five million twernty-five thousand (5,025,000) of the authorized shares of Preferred Stock
are hereby designated Serjes A Convertible Preferred Stock (the “Series A Preferred”). Ten
thousand six-hundred thirty-five (10,635) of the authorized shares of Preferred Stock are hereby
designated Series B Convertible Preferred Stock (the “Series B Preferved™). Ten million
(10,000.000) of the authorized shares of Preferred Stock are hereby designated Series C
Convertible Preferred Stock (the “Series C Preferred”). Thirty four million (34,000,000) of the
authorized shares of Preferred Stock are hereby designated Seres D Converntible Preferred Stock
{the “Sexies D Prefeared”). The Series A Preferred, Series B Preferred, Series C Preferred and
Series D Preferred collectively are referred to as the “Senies Preferred.” The rights, preferences,
privileges, restrictions and other matiers relating to the Series Preferred are as follows:

1. Dividend Rights.

{a) Declared Dividends. Holders of Series Preferred, in preference to the
holders of Common Stock and any other stock of the Corporation that is Bot by its terms.
expressly senior to in right of payment 1o the Series Preferred (collectively, “Junior Stock™), shall
be ennited to receive dividends, when, as and if declared by the Board of Directors, but only out
of funds that are legally available therefor. In the cvent that the Corporation declares or pays any
dividends, upon the Common Stock (whether payable in cash, securities or other property) other
than dividends payable solely in shares of Common Stock, the Corporation shall aiso declare end
pay to the holders of the Series Preferred at the same time that it declares and pays such
dividends to the holders of the Common Stock, the dividends which would have been declared
and paid with respect to the Commeon Stock issuable upon conversion of the Series Preferred had
all of the outstanding 'Series Preferred been converted immediarely prior to the record dave for
such dividend, or if no record date is fixed, the date as of which the record holders of Common
Stock entitled to such dividends are to be determined.

(b)  Preference. The Series A Preferred, Series B Preferred, Series C
Preferred and Series D Preferred shall rank pari passu with respect to dividends; provided,
however, that so long zs any Series B Preferred, Series C Preferred or Series D Preferred remains
outstanding, without the prior written consent of the holders of at least 66 2/3% of the
outstanding shares of Series B Preferred and Series C Preferred (voting together as a single class
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on an as~converted basis) and at least 66 2/3% of the outstanding Series D Preferred (vouing as a
separate class on an as-<converted basis) (collectively, the “Required Holdess™), the Co;porauon
shall net, nor shall it permit any Subsidiary to, redeem, purchase or otherwise acquire du'c‘.:tly or
indirectly any Series A Preferred or Junior Stock, nor shall the Corporation directly or indirectly
pay or declare any dividend or make any distribution upon any Series A .Preferred or Junior
Stack. The provisions of this Section 1(b) shall not, however, apply 1o (i) the acquisiion of
shares of any Series A Preferred or Junior Stock in exchange for shares of any other Series A
Prefersed or Junior Stock, or (ii) any repurchase of any Reserved Employee Stock from former
emplayees, directors or ¢onsultants in connection with termination of employment or service as &
director or consultant that is approved by the Corporation’s Board of Directors.

2. Voting Rights.

(a)  Generally. Except as otherwise provided herein or as required by law, the
Series Preferred shall vote with the shares of the Common Stock of the Corporation (and not as a
separate class) at any annual or special meeting of stackholders of the Corporation, and may act
by written consent in the same manner as the Common Stock, in either case upon the following
basis: each holder of shares of Serics Preferred shal) be entitled to such number of votes as shall
be equal to the whole number of shares of Common Stock into which such holder’s aggrepatc
number of shares of Series Preferred are convertible (pursuant to Section 5 below) immedjately
after the close of business on the record dare fixed for such meeting or the effective date of such
written consent.

()  Election of Directors. In the elecrion of directors of the Corporation, the
holders of the Scries A Preferred, voting separately as a single class 1o the exclusion of all other
classes of the Corporation’s capital stock and with each share of Series A Preferred entitled to
one vote, shall be entitled 10 elect one director to serve on the Corporation’s Board of Directors
until such person’s successor is duly elected by the holders of the Series A Preferred or such
person is removed from office by the holders of the Series A Preferred. In the election of
directors of the Corporation, the holders of the Series B Preferred, voting separately as a single
class 10 the exclusion of all other classes of the Corporation’s capital stock and with each share
of Series B Preferred entitled to one vote, shall be entitled 10 elect one director to serve on the
Corporation's Board of Directors until such person’s successor is duly elected by the holders of
the Series B Preferred or such person is removed from office by the holders of the Series B
Preferved. In the electon of directors of the Corporation, the holders of the Series C Preferred,
voting separately as a single ¢lass to the exclusion of all other classes of the Corporation’ s
capital stock and with cach share of Series C Praferred entitled to ope vote, shall be entitled 1o
elect one director o serve on the Corporarion’s Board of Directors until such person’s successor
is duly elected by the holders of the Series C Preferred or such person is removed from office by
the holders of the Serie:s C Preferred. In the election of dizectors of the Corporatian, the holders
of the Series D Preferrad, voting separately as a single class to the exclusion of all other classes
of the Corporation’s capital stock and with each share of Series D Prefarred entitled to one vote,
shail be enutled 1o elect one director to serve on the Corporation’s Board of Directors until such
person’s successor is duly elected by the holders of the Series D Preferred or such person is
removed from office by the holders of the Series D Preferred. If the holders of the Series A
Preferred, Series B Preferred. Scries C Preferred and/or Series D Preferred for any reason fail 10
elect a director w 6l uny such directorship, such positon shall remain vacant untii such time as
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the holders of the Series A Preferred, Series B Preferred, Series C Preferred or Series D
Preferred, as the case may be, elect a director to fill such position and shall not be filled by
resolution or vote of the Corporation’s Board of Directors or the Corporation's other
stockholders. During the exisience of an Event of Noncompliance and for a period of three
months after such Event of Noncompliance has been cured or wajved, the girectors elected by
the holders of Series B Preferred, Serics C Preferred and Series D Preferred shall be deemed to
constitute a separate class of directors of the Corporation within the mesaning of Section 141(d)
of the Delaware General Corporation Law, and such directars shall together be entitled to cast a
number of votes on each matter considered by the Board of Directors (including for purposes of
determining the éxistence of a quorum) equal w the sum of the number of votes entitled 10 be
cast by all other members of the Board of Directors plus one.

(<) Class Vote Requirement. Except as otherwise provided herein, so long
as at least (i) 10% of the shares of the Series B Preferred issued under the terms of the Series B
Purchase Agreement, (i) 10% of the shares of the Series C Preferred issued under the texms of
the Series C Purchase Agreement or (iii) 10% of the shares of Series D Preferred issued under
the teyms of the Serics ID Purchase Agreement remain outstanding, without the affirmanve vote
of the Required Holders, the Corporation will net (i) create, issue or authorize the issuance of
any additional Scries Preferred or create or authorize any new class or series of the Company’s
capital stock, (il) amend the Corparation’s Certificate of Incorporation or Bylaws, (iii) engage in
any merger, consolidation, recapitalization, liquidation or sale of substantial assets or
substantially all of the assets outside the ordimary course of business, (iv)engage in any
acquisition of substantial assets outside the ordinary course of business or engage in any business
other than the businesc of the Corporation, described in the Company’s most recent annual
business plan approved by the Board of Directors of the Corporation and activities incidental
thercto, (V) increase the amount of Reserved Employee Stock in excess of 3,975,000 (subject 10
adjustment for stock splits, stock dividends and similar wansachons), (vi)engage in any
transaction with an affiliate of the Corporation that is not approved by a majority of the
Corporation’s disinterested directors, or (vil) increase the size of the Board of Directors in excess
of seven (7) directors.

3. Liguidation Rights.

(a) Liguidation Value. Upon any liquidation, dissolution or winding up of
the Corporation, whether voluntary or involuniary, before any distribution or payment shall be
made to the holders of any Junior Stock, (i) the holders of Series A Preferred shall be entitled to
be paid out of the asscts of the Corporation an amount with respect to each share of Series A
Preferred equal 1o the sum of (A) $0.10 plus (B) all declared bur unpaid dividends thereon (the
“Series A Liquidation Value™), (i1) the holders of Series B Preferred shall be entitled to be paid
an amount with respect 1o each share of Series B Preferred equal to the sum of (A) $100.00 plus
{B) all declared but unpaid dividends thereon (the “Series B Liquidation Value™), (iii) the holders
of Series C Preferred shall be entitled to be paid an amount with respect to each share of Series C
Preferred equal to the sum of (A) $1.04 plus (B) all declared bux unpaid dividends thereon (the
“Series C Liquidation Value”), and (iv) the holders of Series D Preferved shall be entitled 1o be
paid an amount with respect to each share of Series D Preferyed equal to the sum of (A) $3.00
plus (B) alt declared but unpaid dividends thereon (the “Series D Liquidation Value™) (the
Series A Liquidatdon Value, Series B Liquidation Value, Series C Liquidatdon Value and
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Series D Liquidstion Value collectively are referred to as the “Series Liquidatic:n _Value”). The
Series Liguidation Value shall be appropriately adjusted for stock splits, stock dividends and the
like. :

(b) Nou-Participation. Afier the payment of the full liquidation preference
of the Series Preferred as set forth in Section 3(a) above, the remaining assets of the Corporation
legally available for diswibution, if any, shall be diswibuted o the holders of Junior Stock
entitled 1o a preference over the Common Stock and, thereafter, to the holders of Common Stock.
The holders of Series Preferred shall be entitled to participate in diswibutions to holder of the
Common Stock such that, giving cffect to all distributions pursuant to Section 3(a), the holders
of Series Preferred receive aggregate distmbutions equal 1o the greater of the Series Liqudarion
Value or the amounts thar such holders would have received if the Series Preferred Stock hed
been converted into Common Stock immediately prior w such liquidation, dissolution or
winding up of the Corporation.

(c) Liquidation Events. The following events shall be considersd a
liquidation for purposes of Section 3(a) in the absence of a vote 10 the conwrary by the Required
Holders:

o any merger, consolidation, business combination, reorganization or
recapitalization of the Cerporation in which the Corporation is not the surviving entity or in
which the stockholders of the Corporation immediately prior to such transaction own capital
stock representing less than fifty percent (50%) of the Ceorporation’s voting power immediately
after such wansaction, ¢t any wansaction or series of related transactions in which capital srock
representing in excess of Sty pereent (50%) of the Corparation’s voting power is transferred (an
“Acquisition™); or

(i) & sale, lease or other disposition of all or substantally ail of the
assets of the Corporaion (an “Asset Transfer”), or any extraordinary dividend of all or
substantially all of the assets of the Corporation

(d) Proportionate Paymewnts. If, upon any liquidation, dissolution or
winding up, the assets of the Corporation shall be insufficient 10 make payment in full 1o all
holders of Series Preferred, then such assers shall be distributed among the holders of Series
Preferyed at the rime ourstanding, ratably in proportion to the full amounts w which they would
otherwise be respectively entitled.

4. Redemption Rights.

{a)  Scheduled Redemptions. The Corporation shall redeem a number of
shares of Series B Preferred equal 1o 33 1/3% of the total number of shares of Series B Preferred
issued under the Serjes B Purchase Agreement (or such lesser number then outstanding) on each
of May 27, 2004, May 27, 2005 and May 27, 2006 (the “Scheduled Redemption Dates™) at a
price per share equal 10 the Series B Liquidation Value. The Corporation shall redeemn a number
of shares of (i) Series C Preferred equal to 33 1/3% of the wtal number of shares of Series C
Preferred issued under the Series C Purchase Agreememt (or such lesser number then
outstanding) and (ii) Series D Preferred equal to 33 1/3% of the total number of shares of
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Series D Preferred issued under the Series D Purchase Agreement (or such lesser number then
outstanding) on each of the Scheduled Redemptrion Dates at a price per share equal to the
Serics C Liguidation Value and Series D Liquidation Value, respectively.

(®) Redemption Payments. For cach share of Series Preferred which is to be
redeemed hereunder, the Corparation shall be obligated on the Scheduled Redemprion Date 10
pay to the holder thereof (upon suwrrender by such holder at the Corporation’s principal office of
the certificate representirg such share) an amount in cash equal to the Series Liquidarion Value
of such share of Scries Preferred. If the funds of the Corporadon legally available for
redemption of Series Preferred required to be redeemed on any Schednled Redempuion Date are
insufficient 1o redeem the toral number of shares 10 be redeemed on such date, those funds which
are legally available shall be used to redeem the maximum possible number of shares pro rata
among the holders of Series Preferred to be rcdeemed based upon the aggregate Series
Liquidation Value of such share of Series Preferred held by each such holder. At any rime
thereafter when additioral funds of the Corporation are legally available for the redemption of
Series Preferred, such funds shall immediately be used to redeem the balance of the shares which
the Corporation has become obligated to redeem on any Scheduled Redemption Date but which
1t has not redeemed.

(c) Notice of Redemption. Except as otherwise provided herein, the
Corporation shall mail written notice of each redemption of Series B Preferred, Series C
Preferred and Series D Preferred to each record holder thereof not more than 60 nor less than 30
days prior 1o the Scheduled Redemption Date. The holders of Series Preferred 10 be redeemed
shall in any event have the right to convert their shares into Common Stock at any time prior 1
the close of business on the Scheduled Redemption Date. In case fewer than the total number of
shares represented by any certificate are redecrned, a new certificate represcnting the number of
unredeemed shares shall be issued to the holder thereof without cost to such holder within five
business days afier surrender of the certificate representing the redeemed shares.

(d)  Determination of the Number of Shares to be Redeemed. The number
of shares of Series B Preferred to be redeemed from each holder thereof in redemptions
hereunder shall be the number of shares determined by multiplying the total number of shares of
Series B Preferred to be redecmed by a fraction, the numerator of which shall be the total number
of shares of Series B Preferred then held by such holder and the denominator of which shall be
the total number of shares of Series B Preferred then outstanding, The number of shares of
Senes C Preferred to be redeemed from each holder thereof in redemptions hereunder shall be
the numnber of shares determined by multiplying the total number of shares of Series C Preferred
10 be redeemed by a fraction, the numerator of which shall be the total number of shares of
Series C Preferred then held by such holder and the denominator of which shall be the total
number of shares of Series C Preferred then outstanding. The pumber of shares of Series D
Preferred to be redeemed from each holder thereof in redemptions hereunder shall be the number
of shares determined by multiplying the total number of shares of Series D Prefesred 10 be
redeemed by a fraction, the numerator of which shall be the total number of shares of Series D
Preferred then held by such holder and the denominaror of which shall be the total number of
shares of Series D Preferred then outstanding.
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(e Other Redemptions or Acquisitions. The Corporation shall not, nor
shall i1 permit any Subsidiary to, redeem or otherwise acquire any shares of Scries Preferred,
except as expressly anthorized herein or pursuant to a purchase offer made pro rata w all holders
of Series Preferred on the basis of the aggregare Series Liquidation Value of the shares of Series
Preferred owned by each such holder.

5. Conversion Rights.

The holders of the Series Preferred shall have the following right with respect 1o
the conversion of the Series Preferred into shares of Common Stock:

() Onptional Conversion. Subject to and in compliance with the provisions
of this Section 5, any shares of Series Preferred may, at the aption of the holders, be converted at
any time into fully-paid and nonassessable shares of Common Stock. The number of shares of
Common Stock to which a bolder of Series A Preferred shall be entitled upon conversion shall be
the product obtained by multiplying the “Series A Conversion Rate” then in effect (determined
as provided in Secton 5(b)) by the number of shares of Series A Preferred being converted. The
number of shares of Comumon Stock 10 which a holder of Series B Preferred shall be entitled
upon conversion shall be the product obtained by multiplying the “Series B Conversion Rate”
then in -effect (determined as provided in Secdon S(b)) by the number of shares of Series B
Preferred being converted. The number of shares of Common Stock to which 2 holder of
Serics C Preferred shall be entitled upon conversion shall be the product obtained by multiplying
the “Series C Conversion Rate” then in effect (determined as provided in Section S(b)) by the
pumber of shares of Series C Preferred being converted. The number of shares of Common
Stock 1o which a holdar of Series D Preferred shall be entitled upon conversion shall be the
product obtained by multiplying the “Series D Conversion Rate™ then in effect (determined as
provided in Section 5(h)) by the number of shares of Series D Preferred being converted.

(b}  Conversion Rate. The conversion rate in effect at any tme for
conversion of the Series A Preferred (thc “Series A Conversion Ratc™) shall be the quotient
obtained by dividing ‘$.10 by the “Series A Conversion Price” calculated as provided in
Section 5(¢). The conversion rate in effect at any time for conversion of the Series B Preferred
(the “Series B Conversion Rate™ shail be the quotient obmained by dividing $100 by the
“Series B Conversion Price™ calculated as provided in Section 5{¢). The conversion rate in effect
at any time for conversion of the Series C Preferred (the “Series C Conversion Rate™) shall be
the quotient obtained by dividing $1.04 by the “Series C Conversion Price” calculated as
provided in Section S(s). The conversion rale in effect at any time for conversion of the Series D
Preferred (the “Series D Conversion Rate™) shall be the quotient obtained by dividing $3.00 by
the “Series D Conversion Price” calculated as provided in Scction 5(¢).

(c) Conversion Price. The conversion price for the Series A Preferred (the
“Serics A Conversion Price”) shall initially by $.10. The conversion price for the Series B
Preferred (the “Series B Conversion Price™) shall initially be $.52. The conversion price for the
Series C Preferred (the “Series C Conversion Price™ shell initially be $1.04. The conversion
pnce for the Series D Preferred (the “Series D Conversion Priee™) shall inirially be $3.00. Such
initial Series A Conversion Price, Series B Conversion Price, Series C Conversion Price and
Series D Conversion Price shall be adjusted from time 10 tirpe in accordance with this Section 5.
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1f and whenever on or after May 27, 1998, the Corporation issues or sells, or in accordance with
this Section 5(c) is deemsd to have issued or sold, any shares of its Common Stock (other than
pursuant o a Permitted Issuance) for a consideration per share less than the Series C Conversion
Price in effect immediately prior to the time of such issue or sale, then immediately upon such
jssue or sale or deemed issue or sale the Series C Conversion Price shall be reduced to the
amount determined by dividing (a)the sum of (1)ihe product derived by multiplying the
Series C Conversion Price in effect immediately prior to such issue or sale by the number of
shares of Common Stock Deemed Outstanding immediately prior to such issue or sale, plus
(2) the consideration, if any, received or deemed to have been received by the Corporation upon
such issue or sale, by (b) the number of shares of Common Siock Deemed Owstanding
immediately prior to such issue or sale plus the number of shares of Common Stock issued or
sold or deemed issued or sold. All references 10 the Series C Conversion Price herein shall mean
the Series C Conversion Price as so adjusted. If and whenever on or after the original date of
issuance of the Series D Preferred (the “Original Series D Issue Date”), the Corporation issues or
sells, or in sccordance with this Sechon S(¢) is deerned to have issued or sold, any shares of its
Common Stock (other thian pursuant to a Permitted Issuance) for a consideration pex share less
than the Series D Conversion Price in effect immediately prior to the time of such issue or sale,
then immediately upon such issue or sale or deemed issue or sale, the Series D Conversion Price
shall be reduced to the amount determined by dividing (a) the sum of (1) the preduct derived by
mulriplying the Series I Conversion Price in effect immediately prior to such issue or sale by the
number of shares of Common Stock Deemed Outstanding immediately prior 1o such issue or
sale, plus (2)the consideration, if any, reccived or deemed tc have been received by the
Corporation upon such issue or sale, by (b) the number of shares of Common Stock Decmed
Oustanding immediately prior to such issue or sale plus the number of shares of Commen Stock
issued or sold or deemed issued or sold. All references 1o the Series D Conversion Price herein
shall mean the Series]D Conversion Price as 3o adjusted. For purposes of determining the
adjusted Series C Conversion Price and adjusted Series D Conversion Price, the following shall
be applicable:

@ Issuance of Rights or Options. If the Company in any manner
grants or sells any Options and the price per share for which Commen Stock is issuable upon the
exercise of such Oprions, or upon conversion or exchange of any Conventible Securities issuable
upon excrcise of such options, is less than the Senes C Conversion Price or Series D Conversion
Price in effect immediately prior to the fime of the granting or sale of suck Options, then the
maximumn pumber of shares of Common Stock issuable upon the exercise of such Options or
upon conversion or exchange of the maximum number of shares of Convertible Securities
issuable upon the exercise of such Options shall be deemed to have been issued and sold by the
Corporation at the time of the granting or sale of such Options for such price per share. For
purposcs of this paragraph, the “price per share for which Common Stock is issuable” shall be
determined by dividing (A) the total amount, if any, received or receivable by the Cerporation as
consideration for the granting or sale of such Options, plus the minimum aggregate amount of
additional considerarion payable to the Corporation upon exercise of all such Options, plus in the
case of such Oprions which relate to Convertible Securities, the minimum aggregate amount of
additional consideratiom, if any, payable to the Corporation upon the issuance or sale of such
Convertible Securities and the coaversion or exchange thersof, by (B)the total maximum
number of shares of “omumnon Stock issnable upon the exercise of such Options or upon the
conversion or exchange of all such Convertible Securities issuable upon the exercise of such
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Options, No further adjustment of the Series C Conversion Price or Series D Conversion Price
shall be made when Convertibie Securities are actually issued upon the exercise of such Options
or when Common Stock is actually issued upon the exercise of such Options or the conversion or
exchange of such Convertible Securities.

(ii)  Issuance of Convertible Securities. If the Corporation in any
manner issues or sells any Convertible Securitics and the price per share for which Common
Stock is issuable upon conversion or exchange thereof is less than the Series C Conversion Price
or Series D Conversion Price in effect immmediarely prior 10 the time of such issue or sale, then
the maximum number of shares of Common Stoek issuable upon canversion or exchange of such
Convertible Securities shall be deemed 10 have been issued and sold by the Corporation at the
time of the issuance or sale of such Convertible Securities for such price per share. For the
purposes of this paragraph, the “price per share for which Commen Stock is issuable” shall be
determined by dividing (A) the totel amount received or receivable by the Corporadon as
consideration for the issue or sale of such Convertible Securities, plus the minimum aggregate
amount of additional consideration, if any, payable to the Corporation upon the conversion or
exchange thereof, by (B) the total maximum number of shares of Common Stock issuable upon
the conversion or exchange of all such Convertible Securities. No further adjustment of the
Series C Convession Price or Series D Conversion Price shall be made when Common Stock is
actually issued upon the conversion or exchange of such Convertible Securities, and if any such
issue or sale of such Convertible Securites is made upon exercise of any Options for which
adjustments of the Series C Conversion Price or Series D Conversion Price had been or are to be
made pursuant to othe: provisions of this Section 5, no further adjustment of the Series C
Conversion Price or Series D Conversion Price shall be made by reason of such issue or sale.

(Gif) Change in Option Price or Conversion Rate. If the price per
share for any outstanding Options deemed 1o be issued pursuant to subsection (i) above, or any
outstanding Converiible Securities deemed 10 be issued pursuant 1o subsection (ii) above changes
at any tme {other than as a tesult of any amti-dilution provisions thereof), the Series C
Conversion Price and Series D Conversion Price in effect at the time of such change shall be
immediately adjusted 10 the Series C Conversion Price or Series D Conversion Price which
would have been in effect had the Opiions or Convertible Securities outstanding as of the time of
such change in the price per share provided for such changed “price per share” at the time
initially granted, issned or sold.

(iv)  Treatment of Expired Options snd Unexercised Ceonvertible
Securities. Upon the expiration of any Option without the exercise of such Option or the
cancellation of any Convertible Security without payment of considerator by the Company
therefor, the Series C (Conversion Price and Seri¢es D Conversion Price then in effect hereunder
shall be adjusted immadiately to the Series C Conversion Price and Series D Conversion Price
which would have bean in effect at the ime of such expirarion or termination had such Option or
Convertible Security, 10 the exient ourstanding imumediately prior to such expiration or
termination, never been issued.

() Calculavion of Consideration Received. If any Common Siock,
Option or Convertible Security is issued or sold or deemed to have been issued or sold for cash,
the consideration received therefor shall be deemed to be the amount received by the Corporation
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therefor (net of discounts, commissions and related expenses). If any Common Stock, Option or
Convertible Security is issued or sold for a consideration other than cash, the amount of the
consideration other than cash received by the Corperation shall be the fair value of such
consideration. If any Common Stock, Option or Convertible Security is issued to the owners of
the non-surviving entity in connection with any merger in Which the Corporation is the surviving
corporation, the amount of consideration therefor shall be deemed to be the fair value of such
portion of the net assets and business of the non-surviving entity as is swributable 1o such
Common Stock, Option or Convertible Security, as the case may be. The fair value of any
considerarion other than cash and secunities shail be determined jointly by the Corporation and
the Required Holders. If such parties are unable to reach agreement within a reasonable peniod
of tme, the fair value of such consideration shall be determined by the Board of Directors,
including ar least one of the directors elected by the holders of the Series B Preferrcd, Series €
Preferred or Serics D Preferred.

(vi) Integrated Transactions. In case any Option is issued in
connection with the issue or sale of other securities of the Corporation, together comprising one
integrated transaction in which no specific consideration is allocated © such Option by the
parties thereto, the Option shall be deemed to have been issued for a considerstion of $.01.

(vi) Treasury Shares. The number of shares of Common Stock
outstanding at any given time shall not include shargs owned or held by or for the account of the
Corporation or any Subsidiary, and the disposition of any shares so owned or held shall be
considered an issue or sale of Common Stock.

(d)  Adjustment for Stock Splits and Combinations. If the Corporation
shall at any time or from time to time after the Original Series D Issue Date effect a subdivision
of the ourstanding Common Stock, the Series A Conversion Price, the Series B Conversion
Price, the Series C Conversion Price and the Series D Conversion Price in effect immediately
before that subdivision shall be proportionately decreased. Conversely, if the Corporation shall
at any tme or from tme to time after the Original Series D Issue Date combine the outstanding
shares of Common Stock into a smaller pumber of shares, the Serles A, the Series B, the Series C
and the Seriea D conversion Price in affect immediately before the combination shall be
proportionately increased. Any adjustment under this Section 5(d) shall become effective ar the
close of business on the date the subdivision or combination becomes effective.

(o) Adjustment for Common Stock Dividends and Distributions. If the
Corporation at any time or from time 10 time after the Original Series D Issua Date makes, or
fixes a record date for the determinetion of holders of Common Stock entitled 10 recejve, a
divided or other distribution payable in additional shares of Common Stock, in each such event
the Series A Conversion Price, the Series B Conversion Price, the Series C Conversion Price and
the Series D Conversion Price that are then in effect shall be decreased as of the time of such
issuance or, in the event such record date is fixed, as of the close of business on such record date,
by multiplying each of the Series A Conversion Price, the Series B Conversion Price, the
Series C Conversion Price and the Series D Conversion Price then in effect by a fraction (1) the
numerator of which is the total number of shares of Common Stock issued and outstanding
immediately prior vo the time of such issuance or the close of business on such record date, and
(2) the denominator of which is the total number of shares of Common Stock issued and
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outstanding immediately prior to the tme of such jssuance or the close of business on such
record date plus the number of shares of Commoan Stock issuable in payment of such dividend or
distribution; provided however, that if such recerd date is fixed and such dividend is not fully
paid or if such distribution is not fully made on the date fixed therefor, each of the Series A
Conversion Price, the Series B Conversion Price, the Series C Conversion Price and the Series D
Conversion Price shall be recomputed accordingly as of the close of business on such record date
and thereafier each of the Series A Conversion Price, the Series B Conversion Price, the Series C
Conversion Price and the Series D Conversion Price shall be adjusted pursuant to this
Section 5(¢) 1o reflect the actual payment of such dividend or distributions.

® Adjustments for Other Dividends and distributions. If the Corporation
at any time or from tme to time after the Original Series D Issue Date makes, or fixes a record
date for the determinaticn of holders of Common Stock entitled to receive, a dividend or other
distribution payable in securities of the Corporation other than shares of Common Stock, in each
such event provision shell be made so that the holders of the Series Preferred shall receive upon
conversion thereof, in addition 10 the number of shares of Common Stock receivable thereupon,
the amount of other securities of the Corporation which they would have receive had their Series
Preferred been converted into Common Stock on the date of such event and had they thereafter,
during the penod from the date of such event 10 and including the conversion date, retained such
securities receivable by them as aforesaid during such perjod, subject to tall other adjustments
called for during such period under this Section S with respect to the rights of the holders of the
Series Preferred or with respect w such other securities by their terms.

®) Adjustment for Reclassification, Exchange and Substitution. If ax any
ume or from time to time after the Original Series D Issue Date, the Common Stock issuable
upon the conversion of the Series Preferred is changed into the same or a different number of
shares of any class or classes of stock, whether by recapitalization, reclassification or otherwise
(other than a subdivision or combination of shares or stock dividend ot a reorganization, merger,
consolidation or sale of assets provided for elsewhere in this Section 5), in any such event each
holder of Series Preferred shall have the right thereaficr to convert such stock into the kind and
amount of stock and other securities and property that such holder would own had such holder
converted its sharcs of Series Preferred into Common Stock jmmediately prior to such
recapitalization, reclassification or change and held any stock, securities or other property
received in exchangs for Common Stock in connection with such recapitalization,
reclassification or change, from the date of such change until the date of conversion of such
shares of Serics Preferred.

(b)  Reorganizations, Mergers, Consolidations or Sales of Assets. If at any
ume or from time to fime after the Original Serics D Issue Date, there is a capital reorganization
of the Common Stock (other than a recapitalization, subdivision, combination, reclassification,
exchange or substitution of shares provided for elsewhere in this Section §), as part of such
capital reorganization, provision shall he made so that the holders of the Series Preferred shall
thereafter be enritled to receive upon conversion of the Series Preferred the number of shares of
stock or other securitics or property of the Corporation to which a holder of the maximum
number of shares of Common Stock deliverable upon conversion would have been entitled in
connection with such capital reorganization, subject 10 adjustment in respect of such stock or
securitics by the terms thercof. In any such case, appropriate adjustment shall be made in the
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application of the provisions of this Section 5 with respect to the rights of the holders of Series
Preferréd after the capital reorganization to the end that the provisions of this Section$
{including adjustment of the Series A Conversion Price, the Series B Conversion Price, the
Series C Conversion Price and the Series D Conversion Price then in effect and the number of
shares issuable upon conversion of the Series Preferred) shall be applicable afrer that event and

be as nearly equivalent as practicable.

(i) Certificate of Adjustment. In each case of an adjustment or readjusnment
of the Series A Conversion Price, the Series B Conversion Price, the Series C Conversion Price
and/or Series D Conversion Price for the number of shares of Common Stock or other securities
issuable upon conversion of the Series Preferred, the Corporation, at its expense, shail compute
such adjustment or readjusunent in accordance with the provisions hereof and prepare a
certificare showing such adjustinent or readjustument, and shali mail such certificare, by first class
mail, postage prepaid, to cach registered holder of Series Preferred at the holder’s address as
shown in the Corporadon’s books. The certificate shall ser forth such adjustment or
readjustment, showing in detail the facts upon which such adjustment or readjusunent is based,
including 3 stwatement of (1) the consideration received or deemed to be received by the
Corporation for any additional shares of Common Stock issued or sold or deemed to have been
issued or sold, (2) the Series A Conversian Price, the Senes B Conversion Price, the Series C
Conversion Price and/or the Scries D Conversion Price at the time in effect, (3) the number of
additional shares of Commen Stock issued or so0ld or deemed to have been issue or sold, and (4)
the type and amount, if any, of other property which at the time would be received upon
conversion of the Series Preferred.

(j  Notices of Record Date. Upon (i) any taking by the Corporation of a
record of the holders of any class of securities for the purpose of determining the holders thercof
who are entitled to receive any dividend or other distribution, or (ii) any Acquisition (as defined
in Section 3(c)) or other capital reorganization of the Corporation, any reclassification or
recapitalization of the capital stock of the Corporation, any merger or consolidation of the
Corporation with or into any other corporation, any Asset Transfer (as defined in Section 3(¢)),
or any voluntary or involuntary dissolurion, liquidation or winding up of the Corporation, the
Corporation shal] mail 1o each holder of Series Preferred at least twenty (20) days prior 1o the
record date specified therein a notice specifying (1) the date on which any such record is to be
taken for the purpose of such dividend or dismibution and a descripdon of such dividend or
distribution, (2) the datz on which any such Acquisition, reorganization, reclassification, mansfer,
consolidarion, merger, Asset Transfer, dissolution, liquidation or winding up is expecied to
become effective, and (3) the date, if any, thar is to be fixed for determining the holders of record
of Commeon Stock (or other securities) that shall be be entitled to exchange their shares of
Common Stock {or other securities) for securities or other propemy deliverable upon such
Acquisition, reorgenization, reclassification, transfer, consolidation, merger, Asset Transfer,
dissolution, liquidation or winding up.

k) Automatic Conversion. Each share of Series A Preferred shall
automatically be converted into shares of Common Stock, based on the then-effective Series A
Conversion Price, immediately upon the earlier of (i) the ¢lection of the holders of at least 75%
of the outstanding Series A Preferred (votring as a single class on an as-converted basis) or
(ii) the closing of a firmly underwritten public offering pursuant to an effective registration
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statement under the Securities Act of 1933, as amended, covering the offer and sale of Common
Stock for the account of the Corporation in which (x) the per share price to the public is at least
$8.00 per share (as adjust=d for stock splits, recapitalizations and the like), and (y) the gross cash
proceeds to the Corporation (before underwriting discounts, commissions and fees) are at least
$30,000,000 (a “Qualified Public Offering”). Each share of Series B Preferred shall
automatically be converted into shares of Comman Stock, based on the then-effecrive Series B
Conversion Price, immediately upon the earnlier of (i) the election of the holders of at least 75%
of the outstanding Series B Preferred (votng as a single class on an as-converted basis) or (ii) the
closing of a Qualified Public Offering. Each share of Series C Preferred shall automatically be
converted into shares of Common Stock, based on the then-effective Series C Conversion Price,
immediately upon the earlier of (i) the election of the holders of at least 75% of the outstanding
Series C Preferred (voting 8s a single class on an as-converted basis) or (i) the closing of a
Qualified Public Offering. Upon such autornatic conversion, all declared but unpaid dividends, if
any, shall be paid in accordance with Section 5(1). Each share of Serics D Preferred shall
automatically be converted into shares of Common Stock, based on the then-effective Series D
Conversion Price, immediately upon the earlier of (i) the election of the holders of at least 75%
of the outstanding Series D Preferred (voring as a single class on an as-converied basis) or (ii)
the closing of a Qualified Public Offering. Upon such avtomatic conversion, all declared but
unpaid dividends, if any, shall be paid in sccordance with Seetion 5(1).

0y Mechgnics of Conversion.

) Optional Conversion. Each holder of Series Preferred who
desires 10 convert the same into shares of Commeon Stock pursuant to this Section S shall
surrender the certificate or certfficates therefor, duly endorsed, at the office of the Corporation or
any transfer agent for the Series Preferred, and shali give written notice to the Corporation at
such office that such holder elects to conven the same. Such notice shall swaie the number of
shares of Series Preferred being converted. Thereupon, the Corporation shall promptly issue and
deliver at such office to such holder a certificate or certificates for the number of shares of
Common Stock to which such holder is entitlied and shall promptly pay in cash or, to the extent
sufficient funds are not then legally available therafor, in Common Stock (at the Common
Stock’s fair marketr value determined by the Board of Directors as of the date of such
copversion), any declared but unpaid dividends on the shares of Series Preferred being
converted. Such conversion shall be deemed 10 have been made art the close of business on the
date of such sturender of the certificate representing the shares of Series Preferred to be
converted, and the person endtled 10 receive the shares of Corumon Stock issuable upon such
canversion shall be weated for all purposes as the record holder of such shares of Common Stock
on such date.

(ii) Aurtomartic Conversien. Upon the occurrence of an event
specified in Section 5(1) above, the ontstanding shares of Series Preferred shall be converted into
Common Stock automatically withour any further action by the Holders of such shares and
whethsr or not the certificates representing such shares are surrendetred 1o the Corporation or its
transfer agent; provided, however, that the Corporation shall not be obligated to issue certificatas
evidencing the shares of Common Stock issuable upon such conversion unless the certificates
evidencing such shares of Scries Preferred are either delivered to the Corporation or its wransfer
agent as provided below, or the holder notifies the Corporation or its wansfer agent that such
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certificates have been lost, stolen or destroyed and executes an agreement satisfactory 10 the
Corporation to indemnify the Corporation from any loss incurred by it in connection with such
certificates. Upon surrender by any holder of the cernficates formerly representing shares of
Series Prefemred at the office of the Corporarion or any wansfer agent for the Series Preferred,
there shall be issued and delivered 10 such holder promptly ar such office and in its name as
shown on such swrendered certificate or certificates, a cartificate or certificates for the nwnber
of shares of Common Stock into which the shares of Series Preferred surrendered were
convertible on the date on which such autormnatic conversion occurred, and the Corporation shall
promptly pay in cash or, at the opvion of the Corporation, Caommon Stock (at the Common
Stock’s fair market value determined by the Board as of the date of such conversion) or, at the
option of the Corporatiori, a combination of both, all declared but unpaid dividends on the shares
of Series Preferred being comverted. Until surrendered as provided above, each certificare
formerly representing shares of Series Preferred shall be deemed for all corporate purposes to
represent the number of shares of Common Stock resulting from such automate conversion.

{(m) Fractional Shares. No fractional shares of Common Stock shall be
issued upon conversion of Series Preferred. All shares of Common Stock (including fractions
thereof) issuable upon conversion of more than one share of Series Preferred by a holder thereof
shall be aggregated for purposes of determination whether the conversion would result in the
issuance of any fractional share. If, after the aforementioned aggregation, the conversion would
result in the issuance of any fractional share, the Corporation shall, in lieu of issuing any
fractional share, pay cash equal to the product of such fraction multplied by the Common
Srock’s fair market value (as determined by the Board) on the dare of conversion.

6. Certain Definitions.
“Event of Noncorapliance” means any of the following:

) the Corporation fail$ to make any dividend, redemption or other
payment with respect to the Series Preferred which 1t is required 1o make hereunder, whether or
not such payment is legally penmissible or is prohibited by any agreement to which the
Corporation is subject;

(it)  the Corporation breaches or otherwise fails to perform or observe
any other covenant or sgreement set forth herein or in the Stackholders Agreement, which
default is not cured within a reasonable period of time (not 10 excced 45 days) after wrirten
notice of such default is provided to the Corporation by the Required Holders or, if such default
is not capable of being cured, such default shall constitute an Event of Noncompliance upon
provision of such notce; provided, however, that no Event of Noncompliance shall have
occurred under this subparagraph (ii) if the Corporation establishes (1o the reasonable satisfaction
of the Required Holders) that (a) the particular default has not been caused by knowing or
. purposeful conduct by the Corporation or any Subsidiary, (b) the Corporation has exercised, and
continues to cxercise, best efforts 1 expeditiously cure the defaulr (if cure is possible), and
(¢) the default is not material 10 the financial condition, operating results, operations, assets or
business prospects of the Corporation and its Subsidiaries, 1aken as a whole;
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(iii) any representation or warranty made 1o any holder of Seres
Preferred Stock in the Series B Stock Purchase Agreement, Series C Stock Purchase Agreement
or the Series D Stock Purchase Agreement or in the Transaction Documents or any information
required to be furnished by the Corporation 1o holders of Series Preferred Stock, is false or
mizsleading in any material sespect on the date made or furnished and is material 10 any holder of
the Series Preferred Stock.

(iv) the Corporation or any Significant Subsidiary makes any
assignment for the benefit of creditors or admirs in writing its inability to pay its debts generally
as they become duc; or an order, judgment or decree is envered adjudicating the Corporation or
any Significapt Subsidizry bankrupt or insolvent; or any order for relief with respect to the
Corporation or any Significant Subsidiary is entesed under the Federal Bankruptcy Code; or the
Corporation or any Significant Subsidiary petitions or applies to any tribunal for the appointment
of a custodian, wustee, reciver or liquidator of the Corporation or any Significant Subsidiary or
of any substantial part of the assets of the Corporation or amy Significant Subsidiary, or
commences any proceeding (other than a proceeding for the voluntary liquidation and dissolurion
of a Subsidiary) relating to the Corporation or any Significant Subsidiary wpder any bankrupicy,
reorganization, arrangement, insolvency, readjustment of debr, dissolution or liquidation law of
any junisdiction; or amy such petition or application is filed, or any such proceeding is
commenced, against the Corporation or any Significant Subsidiary and either (a) the Corporation
or any such Significant Subsidiary by any act indicates its approval thereof, consent thersto or
acquiescence therein or (b) such petition, application or proceeding is not dismissed within 60
days; or the Corporation or any Significant Subsidiary defaults in the payment when due of any
monetary obligation in the amount of $250,000 or more or defaults in the performance of any
obligarion ot agreement if the effect of such default is 10 cause an amount exceeding $250,000 to
become due prior to its scheduled payment date or 1o permit the holder or holders of any such
obligation (after giving effect 10 any spplicable grace period) to cause an amount exceeding
$250,000 1o become due prior to its scheduled payment dare. '

“Common Stock Deemed Outstanding” means, at any given time, the sum of the
number of shares of Common Stack actually outstanding at such time, plus (2) the number of
shares of Common Stock which would be issued upon exercise of all the Corporarion’s
outstanding Options and (b) the number of shares of Common Srock which would be issued
upoR conversion ot exchange of all of the Corporation’s outstanding Convertible Securities
(including Convertible Securities issuable upon exercise of Oprions).

“Convertible Securities” means any stock or securities directly or indirectly convertible
into or exchangeable fur Common Stock but shall pot include Options.

“Holder Stock” shall mean (i) shares of Common Stock owned by the holders of
Serics C and Series D' Preferred; (i) shares of Common Stoek issued or issuable upon the
conversion or exercise of any stock (including, without limitarion, the Series B Preferred,
Series C Preferred and Series D Preferred) warrants, options or other securities of the Company
owned by the holders of Series C and Series D Preferred, and (iii) any shares of Common Stock
issued as a dividend or other distribution with respect to or in exchange for or in replacement of
the shares referenced in (i) and (ii) above.
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“Options” means any rights, wartants or options to subscribe for or purchase Common
Stock or Convertible Securities.

“Permitted Issuance” means (i) any issuance of Common Stock upon conversion of
shares of Series Preferred, (ii) any issuance of Reserved Employee Stock (ili) shares of Common
Stock issued or issuable in a public offering befors or in connection with which all outstanding
shares of Convertible Preferred Stock will be converted 1o Commen Stock or upon exercise of
warrants or rights granted to underwriters in connection with such a public offering, (iv) shares
of Common Stock issued upon exercise or conversion of any option, warrant or other convertible
security outstanding as of the Original Series D Issue Date, (v) securities issued pursuant 1o the
acquisition of another business ennty or business segment of any such entity by the Corporation
by merger, purchase of substantially all the assets or other reorganization whereby the
Corporation will own not less than fifty-one percent (51%) of the voting power of such business
entity or business segment of any such entty or {vi) shares of Common Stock issued in
connection with (A) any borrowings, direct or indirect, from financial institutions or other
persons by the Corporation, whether or not presenily aunthorized, including any type of loan or
payment evidenced by any type of debt instrument, if such barrowing, loan or debt instrument is
approved by the Board of Directors, (B) any transaction with vendors or customers or to other
persons in similar commercial situations with the Corporation if such issuance is approvad by the
Board of Directors, or [C) obtaining lease financing, whether issucd to a Jessor, guarantor or
other person if such issuance is approved by the Board of Directors.

“Pro Rata Portion™ mcans the quotient determined by dividing (i) the number of shares
of Holder Stock held by the holder of Series C Preferred by (ii) the sum of the total number of
shares of Holder Stock held by all holders of Series C Preferred, and the quonenr determined by
dividing (3) the number of shares of Holder Stock held by the holder of Series D Preferred by
(i) the sum of the total number of shares of Holder Stock held by all holders of Series D
Preferred.

“Rescrved Employee Stock™ means up 10 3,975,000 shares (subject to adjustment for
stock splits, stock dividends and similar ransactions) of the Company’s Common Stock issnable
to employees, directors, officers or consultants of the Corporation and its Subsidiaries pursuant
1o Company’s 1997 Stock Opuon/Stock Issuance Plan, or any successor plan approved by the
Company’s Board of Directors.

“Serics B Purchase Agreement” means the Purchase Agreement, dared as of
September 2, 1997, by and among the Corporation and certain investors, as such agreement may
from time to time be arnended in accordance with its terms.

“Series C Purchase Agrcement” means the Purchase Agreement, dated as of May 27,
1998, by and among the Corporation and certain investors, as such agreement may from time to
time be amended in accordance with its terms.

“Series D Purchase Agreement” means the Purchase Agreement, dated as of
November 17, 1999, by and among the Corporation and certain investors, as such agreement
may from ume t% rime be amended in accordance with its terms.
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“Stockholders Agreement” means the Stockholders Apgreement dated as of
November 17, 1999, by and among the Corporation, the purchasers of Series Preferred and
certain other stockholders of the Corporation, as such agreement may ffom time w time be
amended in accordance with its terms.

“Significant Subaidiary” means a “significant subsidiary” as such term is defined in
Regularion S-X of the Securides and Exchange Commission.

“Subsidiary” means any corporation of which the shares of outstanding capital stock
possessing the voting power (under ordinary circumstances) in clecting the board of direcsors
are, a1 the time as of which any determinarion is being made, owned by the Corporation either
direcdy or indirectly through Subsidiaries.

7. Amendment and Waiver,

No amendment, modification or waiver of any of the terms or provisions of the
Serics Preferred shall be binding or effective without the prior wrinien consent of the Required
Holders and no change n the terms hereof may be accomplished by merger or consolidation of
the Corporation with andther corporation or entity unless the Corporation has obtained the prior
written consent of the Required Holders; provided that any action whi¢ch would adversely alter or
change solely the rights, preferences or privileges of the Series A Preferred shall require the
consent of the holders of at least 66 2/3% of the outstanding Series A Preferred, any action which
would adversely alter or change solely the rights, preferences or privileges of the Series B
Preferred shall require the consent of the holders of at least 66 2/3% of the outstanding Serfes B
Preferred, any action which would adversely alter or change solely the rights, preferences or
privileges of the Series C Preferred shall require the consent of the holders of ar least 66 2/3% of
the outstanding Series C Preferred, and any action which would adversely alter or change solely
the rights, preferences or privileges of the Series D Preferred shall requize the consent of the
holders of at least 66 2/3% of the ourstanding Series D Preferred and provided further that any
provision which requires a higher vote of holders of Preferred Stock may not be amended,
waived or modified withour the higher vote of such holders and any amendment, modification or
waiver of any of the terms or provisions of the Series A Preferred, Series B Preferred, Series C
Preferred and/or Series D Preferred made in compliance with this Section 7, whether prospective
or rexoactively effective, shall be binding upon all holders of Series A Preferred Swock, Series B
Preferred, Series C Preferred and/or Series D Preferred.

8. Genersl Provisions.

(a) Registration of Transfer. The Corporation shall keep at its principal
office a register for the registration of the Series Preferred. Upon the surtender of any certificate
representing Series Preferred at such place, the Corporation shall, at the request of the record
holder of such certificate, execute and deliver (at the Corporation's expense) a new certificate or
certificates in exchange therefor representing in the aggregate the number of shares represented
by the surrendered certificate. Each such new cerificate shall be registered in such name and
shall represent such number of shares as is requested by the holder of the surrendered cenificate
and shall be substantially identical in form to the surrendered certificate.
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(b)  Replacement. Upon receipt of evidence reasonably satisfactory to the
Corporation (an affidavit of the registered holder shall be sansfactory) of the ownership and the
loss, theft, destruction or mudlation of any cerificate evidencing shares of Series Preferred, and
in the case of any such loss, theft or destruction, upon receipt of indemnily reasonably
satisfactory to the Corparation (provided thar if the holder is a financial instirution or other
institarional investor its own agreement shall be satisfactory), or in the case of any such
murilation upon surrende: of such certificate, the Corporation shall (at its expense) execute and
deliver in lieu of such certificate a new certificate of like kind representing the number of shares
of such class represented by lost, stolen, destroyed or mutilated certificare and dated the date of
such lost, stolen, destroyed or mutilated certificate.

©) Reservation of Common Stock Issuable Upon Conversion. The
Corporation shall at all times reserve and keep available out its authorized but unissued shares of
Common Steck, solely for the purpose of effecting the conversion of the shares of the Series
Preferred, such number ¢f its shares of Common Stock as shall from time to time be sufficient to
effect the conversion of all outstanding shares of Series Preferred. If at any time the number of
authorized bur unissued shares of Common Stock shall not be sufficient to effect the conversion
of all then-outstanding shares of the Series Preferred, the Corporation will take such corporate
action as may, in the opinion of its counsel, be necessary 10 increase its authorized but unissued
shares of Cornmon Stock to such number of shares as shall be sufficient for such purpose.

(d) Notices. Any notice required by the provisions of this Article TV of this
Certificate of Incorporadon shall be in writing and shall be deemed effectively given: (i) upon
personal delivery 10 the party 10 be notified, (ii) when sent by confirmed telex or facsimile if sent
during normal business hours of the recipient; if not, then on the next business day, (ii) five (5)
days after having been sent by repgistered or certified mail, renom receipt requested, postage
prepaid, or (iv) one (1) day after deposit with a nationally recognized overnight courier,
specifying next day delivery, with written verification of receipt. All notices o stockholders
shall be addressed to each holder of record at the address of such holder appearing on the books
of the Corporation.

{c) Payment of Taxes. The Corporation will pay all taxes (other than taxes
based upon income) arnd other governmental charges that may be imposed with respect 10 the
issue or delivery of shares of Common Stock upon conversion of shares of Series Preferred,
exciuding any tax or other charge imposed in connection with any transfer involved in the issue
and delivery of shares of Common Stock in a name other than that in which the shares of Series
Preferred so converted was registered.

() No Dilution or Impairment The Corporation shall not amend its
Cenificate of Incorportion or participate in any reorganizaticn, mansfer of assets, consolidation,
merger, dissolution, issue or sale of securitics or any other voluntary action, for the purpose of
aveiding or seeking 10 avoid the observance or performance of any of the terms 1o be observed or
performed hercunder by the Corporaton,

(£ ‘No Reissuance of Series Preferrcd. No share or shares of Series

Preferred acquired by the Corporation by reasen of redemption, purchase, conversion or
otherwise shall be reissued.
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ARTICLE V.

Except as otherwise provided in this Restated Certificate of Incorporation, in furtherance
and not limiting the powers conferred by statute, the Board of Directors is expressly authorized
to make, repeal, alter, amend and rescind any or all of the Bylaws of the Corporation.

ARTICLE VI.

The management of the business and the conduct of the affairs of the Corporation shall
be vested in its Board of Directors. The number of directors which shall constitute the whole
Board of Directors shall be fixed by, or in the mammer provided in, the Bylaws of the
Corporanon.

ARTICLE VI,

Election of direciors at an annual or special meeting of stockholders need not be by
written ballot unless the Bylaws of the Corporation shall so provide.

ARTICLE VIIL

Meetings of stockholders may be held within or without the State of Delaware, as the
Bylaws may provide. The books of the Corporation may be kept (subject to any provision
contained in the statutes) outside the State of Delaware ar such place or places as may be
designated from time to time by the Board of Directors or in the Bylaws of the Corporation.

ARTICLE IX.

A director of the Corporation shall not be personally liable to the Corporanion or its
stockholders for monetary damages for breach of fiduciary dury as a director, exeept for liability
(1) for any breach of the director’s duty of [oyalty 1o the Corporation or its stockholders, (ii) for
acts or omissions not in good faith or which involve intentional misconduct or a knowing
violation of law, (iil) under Section 174 of the Delaware General Corporation Law, or (iv) for
any wansaction from which the director derived any improper personal benefit. If the Delaware
General Corporation Law is amended after approval by the stockholders of this Article to
authorize corporate action further eliminating or limiting the personal liability of directors then
the liability of a director of the Corporation shall be eliminated or limited to the fullest extent
permtted by the Delaware General Corporation Law as so amended.

Any repeal or modification of the foregoing provision of this Article IX by the

stockholders of the Corporation shall not adversely affect any right or protection of the director
of the Corporation exisning at the time of such repeal or modification.

19

TRADEMARK
: REEL: 002057 FRAME: 0256



FEB-17-2000 14:a% CT CORPCORATION

ARTICLE X.

The Corporation resexrves the right w amend, alter, change or repeal any provision
contained in this Restated Cerificate of Incorporation, in the manner now or hereafter prescribed
by statute, and all rights conferred on stockholders herein are granted subject to this reservation.

[SIGNATURE PAGE TO FOLLOW]
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IN WITNEBS WHEREOF, this Restated Certificate of Incorporation has been
subscribed this 12 day of February, 2000 by the undersiguned who cenifies thar the
statements mads berein are tue and correst.

VSTREAM INCORPORATED

{BIGNATIRSR PAGE 70 RESTATED CERTIFICATE OF INCORPORATION]
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