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COLLATERAL ASSIGNMENT OF SECURITY INTEREST IN TRADEMARKS

THIS COLLATERAL ASSIGNMENT OF SECURITY INTEREST IN
TRADEMARKS (this “Collateral Assignment™) is made by Sunshine Industries, Inc., an Ohio
corporation (“Assignor’”) whose address is 1111 East 200" Street, Cleveland, Ohio 44117 and
KEYBANK NATIONAL ASSOCIATION, a national banking association (“Assignee™), whose
principal address is 127 Public Square, Cleveland, Ohio 44114.

RECITALS

A. Assignor is the owner of certain trademarks, registered trademarks (reference
herein to registered 1s without regard to the jurisdiction of registration, e.g., federal, state or other
jurisdiction), and applications for trademark registration and associated goodwill listed on

Exhibit A attached hereto and made a part hereof; Assignor may in the future become the owner

of other trademark, registered trademark and/or applications for trademark registration aund
associated goodwill, each and avery one of which is to be added to and included in Exhibit A
upon the existence of such a trademark, registered trademark and application for trademark
registration; all of the foregoing includes, without limitation, all proceeds thereof, and all
existing and future trademarks, registered trademarks, and applications for trademark registration
and associated goodwill, and proceeds are collectively referred to in this Collateral Assignment
as the “Trademarks.”

B. Assignor and Assignee have entered into that certain Loan Agreement dated July
23, 1995 (said Loan Agreement as it may be from time to time amended, restated or otherwise
modified being herein called the “Loan Agreement™), which Loan Agreement was amended by a
First Amendment to Loan Agreement dated September 16, 1996, a Second Amendment to Loan
Apgreement dated July 31, 1997, and a Workout Agreement and Third Amendment to Loan
Agreement dated on even date herewith by and between Assignor and Assignee, among others
(said Workout Agreement as it may be from time to time amended, restated or otherwise

modified being herein called the “Workout Agreement”; the Workout Agreement and the Loan

{00V 10RE 1. DOC v1}08/06/1999 2
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Agreement together herein referred to as the “Agreements™), pursuant to which, upon satisfaction
by the Assignor of the terms and conditions contained therein, Assignee will grant the Assignor a
Forbearance Period (as defined in the Workout Agreement) and make certain other modifications

to Assignor’s existing revolving line of credit.

C. Pursuant to the Agreements, Assignor has agreed to grant Assignee a securty
interest in all of its right, title and interest in and to the Trademarks as collateral secunty for the

lizbilities of the Assignor to the Assignee under the Agreements (the “Obligations™).

NOW, THEREFORE, in consideration of the foregoing and other good and valuable

consideration, the parties hereto agree as follows:

1. Assignor hereby assigns, pledges and grants to Assignee, as security for the

Obligations, a security interest in, to and under the Trademarks.

2. Assignor hereby warrants that: (a) the Trademarks are subsisting and have not
been judged invalid or unenforceable in whole or in part; (b) to the best of Assignor’s
knowledge, each of the Trademarks is valid énd enforceable; (c) Assignor is the sole and
exclusive owner of the entire unencumbered right, title and interest in and to each of the
Trademarks now existing and subsequently included in the definition of “Trademarks™ as defined
in Recital A above, free and clzar of any liens, charges and encumbrances except those in favor
of Assignee; and (d) Assignor is authorized to enter into this Collateral Assignment aqd perform
its terms and has and will enter into written agreements with cach of its present and future
employees, agents and consultants which will enable it to comply with the covenants contained

herein.

3. Assignor author:zes and requests the Commissioner of Patents and Trademarks of
the United States of America and the empowered officials of all other governments to note in the
record the existence of the security interest granted hereunder with respect to each of the

Trademarks.
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4. Assignor agrees that, until all of the Obligations have been satisfied in full, it wall
not enter into any agreement which is inconsistent with Assignor’s obligations under this

Collateral Assignment, without Assignee’s prior written consent.

5. Assignor agrees that it shall not license, transfer, convey or encumber any interest
in or to the Trademarks without the prior express written consent of Assignee, which would not

be withheld except in the exercise of Assignee’s reasonable credit judgment.

6. Assignor authorizes Assignee to modify Exhibit A to include any future
Trademarks of the Assignor. Assignor shall promptly notify Assignee of any new Trademarks in
order to facilitate Assignee’s rights under this Paragraph 6.

7. Assignor shall, at its sole expense, prosecute diligently any application for
trademark registration pending as of the date of this Collateral Assignment or made hereafier
until the Obligations shall have been paid in full, make applications on unregistered but
registrable trademark and preserved and maintgin all rights in and to the Trademarks. Such
prosecution shall be conducted and applications shall be filed upon the reasonable business
judgment of Assignor. Assignor shall not abandon, drop, forfeit, fail to pay an amnuity,
maintenance fee or the like, fzil to renew or to file evidence of use, or otherwise relinquish or
compromise any present or future trademark application for trademark registration or registered
tradernark now issued or issued in the future, which application for trademark registration or
registered trademark is included in Trademarks, without first giving written notice to Assignee
and obtaining the express written consent of Assignee which would not be withheld except in the
exercise of Assignee’s reasonable credit judgment. It shall be an event of default under this
Collateral Assignment (hereinafter, “Default™) if Assignor fails, neglects or refuses to file,
prosecute, defend, 1ssue, réhew. provide and file evidence of use or maintain the Trademarks
where such failure, neglect or refusal would have a matenial adverse affect on the business or

financial condition Assignor
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8. Upon the acceleration by the Assignee of the Obligations under the Agreements
upon the occurrence of an Event of Default as defined in the Agreements, the Assignee shall
have, in addition to all other rights and remedies given to it by this Collateral Assignment, those
aliowed by law and the rights and remedies of a secured party under the Uniform Commercial
Code as enacted in Ohio, and Assignee may upon ten (10) days prior notice to Assignor, without
demand of performance to Assignor, which is expressly waived, sell at public auction or private
sale or otherwise realize upon any of the Trademarks, or other interest which the Assignor may
have therein and after deducting from the proceeds of sale or other disposition of the
Trademarks, any expenses, shall apply the balance of such proceeds toward the payment of the
Obligations. Any remainder of the proceeds after payment in full of the Obligations shall be paid

over to the Assignor.

9. Upon the acceleration of the Obligatiohs under the Agreements upon the
occurrence of an Event of Defzult as defined in the Apreements, in order to effectuate the nghts
and remedies of the Assignee hereunder, the Assignor hereby irrevocably appoints the Assignee
artorney-in-fact for the Assignor in the name of the Assignor or Assignee, with full power of
substitution, to sign, execute and deliver any and all instruments and documents and do all acts
and things to the same extent as the Assignor could do, if the Assignor were not restricted by this
Collateral Assignment, to sell, assign, and wansfer any or all of the Assignor’s right, title and
interest in the Trademarks, After deducting from the proceeds of sale, assignment or transfer or
other disposition of the Trademarks, any expenses, the balance of such proceeds shall be applied
toward the payment of the Oblipations. Any remainder of the proceeds after payment in full of
the Obligations shall be paid over to the Assignor. Also, upon the acceleration of the Obligations
under the Agreements upon the occurrence of an Event of Default as defined in the Agreements
or a Default hereunder, then Assignor hereby appoints and designates Assignee its sole attorney
to take any such action as Assignee reasonably deems necessary under the circumstances,
including, without limitatibn, the employment of counsel, and Assignor shall pay all fees and
expenses, including reasonable attorneys’ fees incurred by Assignee in connection with such

action
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10. Assignor shall have the right to bring suit in its own name to enforce the

Trademarks and any licenses. Assignor shall promptly, upon demand, reimburse and indemnify
Assignee for all damages, costs and expenses, including reasonable attorneys’ fees, incurred by
Assignee in connection with any suit brought by Assignor or suit against Assignor for

declaratory judgment of invalidity of noninfringement of one or more of the Trademarks.

11. Assignor shall promptly notify Assignee, in writing, of any suit, action or
proceeding brought against Assignor relating to, concerned with, or affecting the Trademarks or
infringement of another’s tradecmark, and shall, on request, promptly deliver to Assignee a copy
of all pleadings, papers, orders or decrees theretofore and thereafter filed in any such suit, action

or proceeding.

12. Assignor shall promptly notify Assignee, in writing, of any suit, action or
proceeding brought by Assignor or, for declaratory judgment against Assignor relating to,
concerned with, or affecting infringement of validity of Trademarks, and shall, on request,
promptly delivery to Assignee a copy of all pleadings, papers, orders or decrees theretofore and

thereafier filed in any such suit action or proceeding.

13. If requested by Assignee, Assignor shall provide Assignee, not more than omce
per calendar year, a complete status report of all Trademarks. Such report shall be in writing
and shall be furnished to Assignor within one month of Assignor receiving from Assignee a
written request for such report. Upon request by Assignee, Assignor shall deliver to counsel for
Assignee copies of any such Trademarks and other documents concerned with or relating to the

prosecution, protection maintenance, enforcement and issuance of the Trademarks.

14, Assignor agrees upon the reasonable request by Assignee during the term of this
Collateral Assignment to execute, acknowledge and deliver all additional instruments and
documents necessary or desirable to effect the purpose of this Collateral Assignment, in a form
acceptable to counsel for Assignee Assignor shall execute and deliver further assignments,

amendments or addenda to this Agreement and Exhibit A annexed hereto each time a new

{00110881.DOC v1}08/06/195% 6

TRADEMARK
REEL: 002068 FRAME: 0678



0T/06°C0 172:1¢ FaXx [doos

Trademark arises. Assignor shall promptly arrange for, and pay all costs in connection with, the
filing and recording of this Collateral Assignment or any other document referred to in this
paragraph as well as revised versions of Exhibit A and any other paper necessary to complete the
recording requirements of any appropriate recording statute or any Rule of Practice of the U.S.
Patent and Trademark Office, .n the U.S. Patent and Trademark Office insofar as each and every
U.S. application for trademark registration and U.S. and state registered trademark, which is
included in Trademarks, is concerned. As to each foreign application for trademark registration
and foreign trademark registration included in Trademarks, Assignor and Assignee agree to
consult with each other concerning the recording of this Collateral Assignment or any other
appropriate document in the jurisdiction in which said Trademark has been filed; provided,
however, that such recording shall only be required (i) if recording of such assignment or other
appropriate document is possible to secure the rights of Assignee in such Trademark without
significantly diminishing the value of such Trademark and (ii) the Trademark is responsible for a
significant part of the then current cash flow received by Assignor or of the then projected cash
flow of Assignor. For purposes of this Collateral Assignment, a significant part of the then
current cash flow shall mean ten percent (10%) of gross sales of the Assignor. The Assignor
shall promptly arrange for, and pay all costs in connection with, the filing and recording of this
Collateral Assignment or any other appropriaté document referred to in this paragraph, in the
jurisdiction in which such Trademark has been filed, and, to the extent necessary, shall provide a
certified translation thereof. Assignee may record, at its own expense, such assignment or other
appropriate document in any jurisdiction if recording of such assignment or other appropriate
document is possible to secure the rights of Assignee in such Trademark without significantly
diminishing the value of such Trademark and without charge to Assignee, Assignor will

cooperate with Assignee to effect such recording.

15. If any clause or provision of this Collateral Assignment shall be held invalid in
whole or in part, then, in such event the invalidity of unenforceability shall affect only such
clause or provision or part thereof, and shall not in any way affect any other clause or provision

of this Collateral Assignment.
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16. This Collateral Assignment is subject to modification only by a writing signed by
the parties hereto. Neither this Collateral Assignment nor the Assignor’s rights and obligations
under this Collateral Assignment may not be assigned by Assignor. This Collateral Assignment
and/or the Assignee’s rights and obligations under this Collateral Assignment may be assigned

by Assignee only in connection without the assignment of its rights under the Agreements.

17. This Collateral Assignment is binding upon and inures to the benefit of the
Assignee and any holder of the Obligations and is binding upon the Assignor.

18. This Agreement shall be interpreted in accordance with the laws of the State of
Ohio.

IN WITNESS WHEREOF, the parties hereto have executed this Collateral Assignment as

of August 6, 1999. ~
é}: sﬁm:s ﬁ*X\G

By V
Shcldon Leventha.l President

NA IONAL ASSOCIATION

ur E. Cutler, Vlce Premdent
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STATE OF CHIO ]

) SS
COUNTY OF CUYAHOGA

The foregoing instrument was acknowledged before me this 6™ day of August, 1999,

Sheldon Leventhal, President of Sunshine Industries, Inc,, an Ohio corporation, on behalf of the
corporation. ‘

/
W}ublic\
' \

ALANA s,
Notary Puplig, SSt:gITTERLmG

My com ., 3 of Ohio, CUy. .
STATE OF OHIO ) mission Expires Sept. 27, 2000
4SS
COUNTY OF CUYAHOGA

The foregoing instrument was acknowledged before me this 6" day of August, 1999, by
Arthur E. Cutler, Vice President of KeyBank National Association, a national banking
association, on behalf of the banking association. O

[

( /Homé gfli&

ALANA s.
Notary Public, State of OEHRLmG

biic io, Cuy.
My Commission Expires Sept, 27.),2006
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EXHIBIT A

TRADEMARKS

[see attached]
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