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State of Delaware PAGE 1

Office of the Secretary of State

I, EDWARD J. FREEL, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE CERTIFICATE OF AGREEMENT OF MERGER, WHICH MERGES:

"NCUBE", A CALIFORNIA CORPORATION,

WITH AND INTO "NCUBE CORPORATION" UNDER THE NAME OF "NCUBE
CORPORATION", A CORPORATION ORGANIZED AND EXISTING UNDER THE
LAWS OF THE STATE OF DELAWARE, AS RECEIVED AND FILED IN THIS
OFFICE THE THIRTY-FIRST DAY OF MARCH, A.D. 1999, AT 9 O'CLOCK
A.M.

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE

KENT COUNTY RECORDER OF DEEDS.

R,

Edward J. Freel, Secretary of State

3020209 8100M AUTHENTICATION. 9663568
991127274 DATE:  03-31-99
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STATE OF DELAWARE

’ . SECRETARY OF STATE
DIVISION OF CORPORATIONS
FILED 09:00 AM 03/31/1999

991127274 - 3020209
AGREEMENT AND PLAN OF MERGER

THIS AGREEMENT AND PLAN OF MERGER (the “Merger Agreement”) is entered into
as of this 31st day of March, 1999 by and between nCUBE, a California corporation ("“'nCUBE
California”), and nCUBE Corporation, a Delaware corporation (“nCUBE Delaware™).

WITNESSETH:

WHEREAS, nCUBE Delaware is a corporation duly organized and existing under the laws
of the State of Dclaware;

WHEREAS, nCUBE California is a corporation duly organized and existing under the laws
of the State of California;

WHEREAS, on the date of this Merger Agreement, nCUBE Delaware has authority to
issue (1) 15,000,000 shares of Common Stock, par value $.001 per share (the “nCUBE Delaware
Common Stock™), of which 10,000 shares are issued and outstanding and owned by nCUBE

California, and (ii) 500,000 shares of undesignated Preferred Stock, of which no shares are issued
and outstanding.

WHEREAS, on the date of this Merger Agreement, nCUBE California has authority to
1ssue 400,000,000 shares of Common Stock (the “nCUBE California Common Stock™), of which
235,967,182 shares are issued and outstanding;

WHEREAS, the respective Boards of Direciors for nCUBE Delaware and nCUBE
California have determined that, for the purpose of effecting the reincorporation of nCUBE
California in the State of Delaware, it is advisable and to the advantage of said two corporations
and their shareholders that nCUBE California merge with and into nCUBE Delaware upon the
terms and conditions herein provided; and

WHEREAS, the respective Boards of Directors of nCUBE Delaware and nCUBE
California, the sharcholders of nCUBE California, and the sole stockholder of nCUBE Delaware
have adopted and gpproved this Merger Agreement,

NOW, THEREFORE, in consideration of the mutual agreements and covenants set forth
herein, nCUBE California and nCUBE Delaware hereby agree to merge as follows:

1. Merger. nCUBE California shall be merged with and into nCUBE Delaware, and
nCUBE Delaware shall survive the merger (“Merger”), effective upen the date when thus Merger
Agreement is made effective in accordance with applicable law (the “Effective Date™).

2. Governing Docyments. The Certificate of Incorporation of nCUBE Delaware
shall be the Certificate of Incorporation of the surviving corporation. The Bylaws of nCUBE
Delaware shall be the Bylaws of the surviving corporation.

3. Directors and Officers. The directors and officers ofinCUBE Delaware shall
continue as the directors and officers of the surviving corporation upon the Effective Date.

°A\892213.1
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4. Succession. On the Effective Date, nCUBE Delaware shall succeed to nfCUBE
California in the manner of and as more fully set forth in Section 259 of the General Corporation
Law of the State of Delaware.

s. Eurther Assurances. From time 1o time, as and when required by nCUBE
Delaware or by its successors and assigns, there shall be executed and delivered on behalf of
nCUBE Califormia such deeds and other instruments, and there shall be taken or caused 10 be
taken by it such further and other action, as shall be appropriate ormecessary in order to vest,
perfect or confirm, of record or otherwise, in nCUBE Delaware the title to and possession of all
the property, interests, assets, rights, privileges, immunitics, powers, franchises and authority of
nCUBE California, and otherwisc 10 carry out the purposes of this‘Merger Agreement and the
officers and directors of nCUBE Delaware are fully authorized in the name and on behalf of
nCUBE California or otherwise to take any and all such action and to execuie and deliver any
and all such deeds and other instruments.

6. Stock of nCUBE California.

a. Common Stock. Upon the Effective Date, by virtue of the Merger and
without any action on the part of the holder thereof, each 50 shares of nCUBE California
Common Stock outstanding immediately prior thereto shall be changed and converted into one
(1) fully paid and nonassessable share of nCUBE Delaware Common Stock.

b. Fractional Shares. No fractional shares which a nCUBE Delaware
stockholder would otherwise be entitled to receive by reason of the exchange of nCUBE
California stock for nCUBE Delaware stock shall be issued. In lieu of any fractional shares to
which a holder would otherwise be entitled (determined on a certificate by certificate basis),
nCUBE Delaware shall pay cash equal to such fraction multiplied by the fair market value of the

Common Stock on the Effective Date as determined by the Board of Directors of nCUBE
Delaware.

7. Stock Cettificates. On and after the Effective Date, all of the outstanding
certificates which prior to that time represented shares of nCUBE California stock shall be
deemed for all purposes to evidence ownership of and to represent the shares of nCUBE
Delaware stock into which the shares of nCUBE California stock represented by such certificates
have been converted as herein provided. The registered owner on the books and records of
nCUBE Delaware or its transfer agent of any such outstanding stock certificate shall, until such
cartificate shall have been surrendered for transfer or otherwise accounted for to nCUBE
Delaware or its transfer agent, have and be entitled to exercise any voting and other rights with
respect to and to receive any dividend and other distributions upon the shares of nCUBE
Delaware stock evidenced by such outstanding certificate as above provided.

8. Options . Upon the Effective Date, each outstanding ioption or other nght to
purchase shares of nCUBE Califomia stock, including those options: granted under the 1997 Stock
Option Plan (the “1997 Plan”) of nCUBE California, shall be converted into and become an
option or right to purchase the number of shares of nCUBE Delaware stock determined by
dividing the number of shares of nCUBE California subject to the option or right to purchase by
50, rounded down to the nearest whole number, at a price per share equal to the exercise price of

PAE9I2IN
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the option or right to purchase nCUBE California stock multiplied’by S0, rounded up to the
ncarest whole cent, and upon the same terms and subject to the same conditions as set forth in the
1997 Plan, and other agreements entered into by tCUBE California pertaining to such options or
rights. A number of shares of nCUBE Delaware stock shall be reserved for purposes of such
options and rights cqual to the number of shares of nCUBE Califomia stock so reserved as of the
Effective Date divided by 50. As of the Effective Date, nCUBE Delaware shall assume all
obligations of nCUBE California under agreements pertaining to such options and rights,

including the 1997 Plan, and the outstanding options or other rights, or portions thereof, granted
pursuant thereto.

9. Other Employee Benefit Plans. As of the Effective Date, nCUBE Delaware
hereby assumes all obligations of nCUBE California under any and all employee benefit plans in

cffect as of said date or with respect to which employee rights or accrued benefits are outstanding
as of said date.

10. tstandi ommon Stock of nC laware. Forthwith upon the Effective
Date, the Ten Thousand (10,000) shares of nCUBE Delaware Common Stock presently issued
and outstanding in the name of nCUBE California shall be canceled and retired and resume the
status of authorized and unissued shares of nCUBE Delaware Commmmon Stock, and no shares of

nCUBE Delaware Common Stack or other securities of nCUBE Delaware shal] be issued in
respect thereof.

11, Covenants of nCUBE Delaware. nCUBE Delaware covenants and agrees that it
will, on or before the Effective Date:

2. Qualify to do business as a foreign corporation in the State of California,
and in all other states in which nCUBE California is so qualified and in which the failure so to
qualify would have a material adverse impact on the business or financial condition of nCUBE
Delaware. In connection therewith, nCUBE Delaware shall irrevocably appoint an agent for
service of process as required under the provisions of Section 210S of the Califormia
Corporations Code and under applicable provisions of statc law in other states in which
qualification is required hereunder.

b. File any and all documents with the California Franchise Tax Board

necessary to the assumption by nCUBE Delaware of all of the franchise tax liabilities of nCUB;
Califomnia.

12. Amendmept. At any time before or afier approval and adoption by the
shareholders of nCUBE Califomnia, this Merger Agreement may be amended in any manner as
may be determined in the judgment of the respective Boards of Directors of nCUBE Delaware
and nCUBE California to be necessary, desirable or expedient in order to clarify the intention of
the parties hereto or to cffect or facilitate the purposes and intent of this Merger Agreement.

PANS2ZL3
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13, Absndonment. At any time bofore the Bffective Datc; this Merger A:recment
may be terminated and the Merger may be abandonad by the Board of Directors of either nCUBE
California or nCUBE Delsware or both, notwithstanding approval of this Merger Agreement by
the sole stockholder of nCUBE Delaware and the shareholders of nGUBE Califomia.

14, Counterparts. In order to facilitate the filing and recordiug of this Merger

Agreement, the samc ruay be executed in any mumber of counterparts; sach of which shall be
deemed to be an original.

IN WITNESS WHEREOF, this Merger Agrecment, having first becn duly approved by

resolution of the Board of Directors of aCUBB Califorsis and nCUBE Delaware, is hersby

executed on behalf of cach of said two corparations by their respective officers thereunto duly
authonzed.

nCUBE Cctpémtion, a Delaware corporation

By:

Betli Myrdal, Vice President, Chicf
FinanciallOfficer and Socretary

nCUBE, a California corporation

By: "_VX >
Mary Bath Myndal, Vioe Prosident, Chief
Finuncisi Officer and Secretary

PAR922(3 1
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CERTIFICATE OF APPROVAL OF
AGREEMENT AND PLAN OF MERGER OF
nCUBE

(a California corporation)

Maxy Beth Myrdal cartifies that:

1. Sheisthe duly clected and acting Vice Prosident and Secretary of nCURE, a
California corporation (the “Corporation”).

2. This Certificate is attached to the Agreement and Plan of Merger dated as of
March 31, 1995, providing for the merger of the Corporstion with and into & Delaware
corparation.

3. The Agreement and Plan of Merger in tha form attaphed hereto (thie “Merger
Agreement”) was approved by the Board of Directors of the Corporation at a mensting duly
noticed and beld on March 29, 1999,

4. The total number of outstanding shares of the Corparation entitles 1 vote on the
merger was 235,967,182 shares of Common Stock.

5, The principal terms of the Merger Apreement were/approved by in affimaative
vote which exceeded the vote required, such vote boing a majority of the total pmber of
outstanding shares of Common Stock,

Dated: March 31, 1999,

Mary B2 Myrda), Vice Prosident and Secretary

The undersigned, Mary Both Myrdal, Vice President and Secretary of tCUBE, a
California corporation, declares upder penalty of perjury undes the laws of the State of California
that the martters set forth in this Certificats are true and cotrect of ber own knorwledge.

Bxecuted at Foster City, California, on March 31, 1999.

il e
Maxy Béth Myrdal; Vice President and Secretary

PAFIZLY |
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CERTIFICATE OF SECRETARY
OF
nCUBE CORPORATION
(2 Delaware corporation)

I, Mary Beth Myrdal, the Secretary of nCUBE Catpotation, a:Delaware carporation (the
“Corporation”), hereby cestify that the Agreement and Plan of Merger to which this Certificate is
attached was duly signed on behalf of the Corporation by its Presidesit and was duly appraved
and adopted by a vote of the ing stock entitled to vots thevean by wriiten consent of the

sole stockholder of the Corporation dated March 31, 1999,
Executed effective on the 31st day of March, 1999,

jih ‘ -
Mary Beth Myrdal, Secretary
PAQSZZ!J.\
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