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State of Delaware

Office of the Secretary of State

PAGE 1

I, EDWARD J. FREEL, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HENERY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COFY OF THE CERTIFICATE OF AGREEMENT OF MERGER, WHICH MERGES:

"ALPHA MICROSYSTEMS", A CALIFORNTIA CORPORATION,

WITE AND INTO “NQIL INC." UNDER THE NAME OF "NQL INC.", A
CORPORATION ORGANIZED AND EXISTING UNDER THE LAWS OF THE STATE
OF DELAWARE, AS RECEIVED AND FILED IN THYIS OFFICHK THE FIRST DAY
OF BEPTEMBER, A.D. 2000, AT 8:15 Q’CLOCK A.M.

4 FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE
KRENT COUNTY RECORDER OF DEEDS.

e,

“Edivard ] Ercel, Secretary af State
AUTHENTICATION: 0652780

3055203 38ioom
001443408 DATE: 095-01~-00
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STATE OF DELANARE
SECRETFARY OF STATE
OIVISION OF CORPORATIONS
FILED D9:115 AM OB-DIFZODD
001423405 — FQSEZ03

AGREEMENT AND PLAN OF MERGER
OF
NQL INC.
(4 Deiaware corporaton)
AND
ALTHA MICROSYSTEMS
(a California eorporation)

THIS AGREEMENT AND PLAN OF MERGER, dated as of Awguat 18, 2000 (this
"Agresment") is batween NQL Inc., & Delaware corparation ("NOQL"), and Alpha Mictosyatams,
a Califormia corporation ("AMS"™). NQL and AMS arc sametimes referred to heeein aa the
"Caonstituent Carporations.

A, NQL is a corporation duly organized and existing under the laws of the State of
Delaware and has a total authorized capital stock of 45,000,000 shares. 'The umber of shares of
Preferred Stock authorized ta be issued is 5,000,000, par value £.001, of which 2,500 shares bave
beon designated as Class A1 Cumulative, Redsenble and Exchangeable Preferred Stock, 5,500
shaves have been designated as Class A2 Cumnlative, Redecmable and Exchangeable Preferred
Stock, 7,000 shares have besn designated as Class B1 Curnulative, Redeemmble and
Exchangeable Preferred Stock, 5,000 shares have been designated as Clasg O1 Cumulative,
Redoomable and Exchangeable Preforred Stock, 17,500 shares have been deaignated as Clasa D
Curnulative, Redeemable and Exchangeable Preferred Stock, 12,000 shares have been designated
as Class E Cumulative, Redecmable and Exchangeable Prafirred Stock and 100 shares have beernt
designated ag Voting Preferred Stock., No shares of Preferred Stock were outstanding as of the
date horeof and prior to giving effect to the transactions contemplated hereby. The number of
shares of Common Stock authorized to be issued iz 40,000,000, par value $.001. As of the date
hercof, and before giving effect to the transactions contempinted herchy, 1,000 sharca of
Commion Stock were issued and ontstanding, all of which were heid by AMS,

B. AMS iz a corporacion duly organized and existing wnder the laws of the State of
California and has an authorized capital stock of 45,000,000 shares. The number of shares of
Preferred Stock authorized ta be issted iz 5,000,000, no pax value, of which 2,500 shares have
been degipnated as Class A1 Cunmilative, Redeemabie and Exchangeable Preferred Stock, 5,500
gharcs have been designared as Class A2 Cumulative, Redesrnable and Exchangeable Preferred
Stock, 7,000 shares have been designated as Clags Bl Cumnlative, Redeemable and
Exchangeable Preferred Stock, 5,000 sharey have been designnted as Class C1 Cumulative,
Redeemable and Exchangeable Preferred Stock, 17,500 shares have been designated as Class D
Curnlative, Redeemable and Exchangeable Preferrod Stock, 12,000 shares have been designated
as Clazs E Cumulative, Redeemable and Exchangeable Preforred Stock and 100 shares bave been
designared as Voting Preferred Stock. Of these designated shares of Preferred Stack, 2,500
shares of Clags Al Cumularive, Radesmable and Exchangeable Preferved Stock, 5,500 shares of
Class A2 Cumulative, Redesmabls and Exchangeable Preferred Stock, 7.000 shares of Class Bl
Curnulative, Redeernablc and Exchangcable Preferred Stock, 5,000 sharcs of Class C1
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Cumulative, Redecmable and Exchangeable Preferred Stock, 391 shares of Class E Cumulative,
Redeemable and Exchangeable Preferred Stock and one share of Voting Preferred Stock are
presenitly outstanding. The number of shares of Common Stock aurthorized 16 be issued is
40,000,000. no par value, of which 14,143,129 are presendy ourstanding.

C. The Baoard of Direcwors of AMS has determined that, for the purpose of effecting
the reincorporation of AMS (n the State of Delaware, it is advisable and in the best interests of
AMS that AMS merge with and into NQI, upon the teps and conditiong herein providad.

D. The respective Boands of Directors of NQL and AMS have approved this
Agreement and have directed that this Agreemant be submitted to a vote of their respective
stockholders and executed by the undersigned officsrs.

E. NQL is a wholly-ownad subgidisry of AMS,

NOW, THEREFORE, in consideration of the mutial agreemnents and covenants set forth
herein, NQL and AMS hereby agree, subject to the terms and conditions hereinafter set forth, as
follows:

I. MERGER

1.1 Merger, In accordance with the provisions of this Agreement, the Delaware
General Corporatian: Law and the General Corporation Law of the State of California, AMS shall
be merged with and into NQL (the "Merger”), the separate existence of AMS shall cease and
NQL shall be, and is herein sometimes referred to as, the "Surviving Corporation,” and the name
of the Surviving Corporarion shalt be NOL Inc.. 2 Dalaware corporation.

1.2 Filing and tivenggs. The Mérger shall not become effective unifl tha
following actions shall bi completed:

(a) This Agreement and the Merger shall have been adopted and approved by
the stockhalders of AMS and the sola stockholder of MNQL in accordance with the
requirements of the Delaware General Corporation Law and the General Cotporation
Law of the Stmte of Califormia;

(b} All of the conditions presedent to the consummation of the Merger
specified in thiz Agreement shall have bedh sarisfied or duly waived by the party entided

to satisfaction thereof; . .

(€}  Ancxecured Certificatc of Merger or an executed counterpart of this
Agreement mecting the requircments of the Delawares General Corporation Taw xhall
have been filed with the Secretary of State of the State of Delaware: and

() An exscuted counterpart of this Agreement. a Certificate of Merger or any
other document filed with the Secretary of State of the Stute of Delawarg pursuant Lo
section (¢} above, shall have been fled with the Secrctary of State of the State of
California. :

143025.01/0C _ -
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The date and time when the Merger shall become effective as aforesaid, is herein called
tha “Effective Date of the Merger " '

1.3 Effect of the Merger. Lipan the Effactive Date of the Merger, the separate
existence of AMS shall cease and NQL, as the Surviving Corporation (i) shall continue tg
passess all of its assets, rights, powers and property as constituted immediately prior to the
Effective Date of the Merger, (ii) shall be cubject to all actions previously taken by its and
AMS's Board of Directors, (iii) shall sucesed, without ather transfer, to alf of the asgers, rights,
powers and property of AMS in the manner more fully set forth in Section 259 of the General
Corporation Law of the State of Delaware, (iv) shall continue to be subject to 2i] of the debts,
labilitiea and obligations of NQL as constituted immexdiately prior to the Effective Daie of the
Merger, and (v} shall succeed, without nther transfer, to all of the dabts, liabilities and
obligations of AMS in the same manner as if NQL had itself incurred them, all as more fully
provided under the applicabis provisions of the General Corporation Law of the State of
Delaware and the General Corporation Law of tha State of California.

H. CHARTER DOCUMENTS, DIRECTORS AND OFFICERS

2.1 Certificate of Ineorpopation. The Cartificate of Incorporation of NQL as in
edfect imumediately prior to the Effective Date of the Merper shall continue in full foree and
effect a3 the Centificare of Incorporation of the Surviving Corporation until duly amended in
accordance with the provisions thercof and applicable law.

22  Bvlaws. The Bylaws of NQL as in effect immediatcly prier to the Effective Date
of the Merger shall continue in full force and affect as the Bylaws of the Surviving Corporation
until duly amended in accordance with the provisions thereof and applicable law.

2.3 Rirectors and Officers. The directors and officers of NQL jmmediately prior
the Effective Date of the Merger shall be the direstors and oificers of the Surviving Corporation
until their successors shall have been duly elected and qualified or until as otherwise provided by
law, the Certiticate of Incorporation of the Surviving Corporatiot or the Bylaws of the Surviving
Corporarion. ,

[¥I. MANNER OF CONVERSION OF STOCK

3.4 5 on Sh : ' ares. Upon the Effective Date of the
Merger, (a) each share of AMS Common Stock, Ro par value, issued and outstanding
immediately prior thereto ahall by virtue of the Merger and without any action by the Constitaen?
Corporations, the holder of such share or any other person, be convertad inte and exchunged for
on¢ (1) fully paid and nonassessable share of Common Stock, par value $.001 per share, of the
Surviving Corporation, (b) each share of AMS Class A1 Cumulative, Redeemable and
Exchangeable Preferred Stock, no par valus, issned and outstanding immediataly prior thereto
shall by virue of the Merger and without any action by the Constituent Corporations, the holder
of such share or any other person. be converted into and exchangad for one (1) fully paid and
nonassessable share of Clags Al Cumulative, Redeemable and Exchangesble Preferred Stock of
the Burviving Carparation, (c) each share of AMS Class A2 Cumulative, Redesmable and
Exchangeable Preferred Stagk. no par value, issued and outstanding immaediately prior thereto

4305 pLOC
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shall by virtse of the Merger and withowt any action by the Constituent Curpotations. the holder
of such share or any other person, be converted into and exchanged for one (I} fully paid and
ronassessable share of Class A2 Cumulative, Redeemabie and Exchangeable Preferved Stock of
the Surviving Corporation, (d) each shame of AMS Class 81 Cumulative Redeemabie and
Exchangeable Preferred Stock, no par value, issued ated outstanding itnmediately prior thereto
shall by virtue of the Merger and without any action by the Congrituent Corporations, the holder
of snch share ar any other parson, be conversed into and e#xchanged for one (1) fully paid and
nonassessable share of Class B1 Cumufatve, Redeemabie and Exechangenbie Prefermsd Stock of
the Surviving Corporation, () each share of AMS Class C1 Cunmlative, Redesmable and
Exchangeahle Preferred Stock, no par value, issued and outstanding imrmediately prior thereto
shail by virrue of the Merger and without any action by the Constituent Corporations, the holder
of such ghare or any other person, b ¢onverted into and exchanged for one (1) fully paid and
noniassessable share of Clagzs C1 Cumuiative, Redeemable and Exchangeable Preferred Stock of
the Surviving Carporation, (f) each share of AMS Class D Cumulative, Redesmable and
Exchangeable Preferred Stoclt, no par value, issued and outstanding immediately prior thercto
shall by virtue of the Metger and without any action by the Constituent Corporations, the holder
of such share or any ather person, be converted into and exchanged for onc (1) fully paid and
nonasgeasable share of Class D Cumulative, Redeernable and Exchangeable Preferred Stock of
the Surviving Corporation, (g) each share of AMS Class E Cumulative, Redeermable and
Exchangeable Praferred Stock, no par value, issued and cutstanding immediately prior thereto
shall by virtue of the Merger and without any action by the Censtituent Corperations, the holder
of such share ar any other person, be convertad into and sxchanged for one (1) fully paid and
nonassessable share of Class E Cumulative, Redsenable and Exchangeabls Preferred Stack of
the Surviving Corporation, and (h) ¢ach share of AMS Voting Praferred Stack, no par value,
Issued and qutstanding immediately prior therets shall by virtue of the Merger and without any
action by the Constituent Corporations, the holder of such share or any other person, be
converted into and exchanged for one (1) fully paid and nonasseszable share of Voting Preferred
Stock of the Surviving Corporztion.

3.2 50 Stock Pore . Upon the Effective Daie of the
¥erger., the Surviving Corporation shall assume and continue the stock aption plans {including
The 1993 Empleyee Stock Option Flan, the Employee Stock Purchase Plan, and the 1998 Stock
Option and Award Pian) and all othar employee benefit plans of AMS. Each cutstanding and
unexerrized option, warrant ur other right to purchase AMS Common Stock shall become an
option, warrant or right 10 purchase the Surviving Corporation's Common $tock un the basis of
one {1} share of the Swviving Corporation's Common Stack for each share of AMS Comimnon
Stock izsuable pursuant to any such option, warrant ar stock mirchase right on the same térms
and conditions and al an exercise price per share equal to the exercise price per share applicable
to any such AMS option, warrant or stock pugchase right at the Effective Date of thae Merger.
There are no options or purchase rights for Prefarred Btock of AMS.

A number of shares of the Surviving Corporation's Cotmmon Stock shall be reserved for
13suance upon the exercise of options and stock purchase rights equal to the namber of shares of
AMS Common Stock so reserved immediately prior to the Effective Date of the Merger.

3.3 N o) Stack. Upon the Effective Date of the Merger, each share af
Common Stock, par value £.001 par shase, of NQL issued and outstanding immediately prior

FTLI GO0
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thereto shall, by vircue of the Merger and withant any action by NQL., the holder of such shares
or any other person., be canceled and returned (0 the status of authorized bt unigsuited shares,

3.4 E of Cert es. Aftetthe Effective Date of the Merger, 2ach halder of
an ourstanding certificata repyesenting shares of AMS Common Stock and AMS Preferred Stock
may be asked 10 surrender the same for cancellation to an exchange agent, whose name will be
delivered to such holders prior ¢ any requesicd exchange (the "Exchange Agent"), and each stieh
hoider shail be entitled to receive in exchange therefor a certificate or cettificatms reprasenting
the number of shares of the Sarviving Corporation's Common Stock of applicable class of
Preferred Stock, as the case meay be, inre which the swrendered shares were converied as herein
provided. Until se surmendered, cach outstanding cerlificate theretofors representing shares of
AMS Commaon Stock ar AMS Preferrad Stock, as the case may be, shall be deemed for all
purposes 1o represent the number of shares of the Surviving Corporation’s Common Stock or
Preferred Stock, as the case may be, inw which shares of AMS Common Stoek and AMS
Preferred Stock were converted in the Merger.

The registered owner on the books aad records of the Surviving Corporation or the
Exchange Agent of any such outstanding certificate shall, uniil such esrtificate shall have been
surrenklered for transfer or conversion or otherwiss aceounted forto the Surviving Corporation or
the Exchange Agent, have and be entided to excrcise agy voting and other rights with respect to
and to receive dividends and other distribations upon the share: of Commnn Stock and Preferred
Stock of the Surviving Corporation represented by such outstanding certificate as provided
abave.

Each certificate representng Common Swck and Prefetrad Stock of the Surviving
Corporation 5o issued in the Merger shall bear the same Jegands, if any, with respect to the
restriciions on transferability as the certificares of AMS so converted and given in exchange
thersfore, unless otherwise determined by the Board of Directors of the Surviving Corporation in
compliance with applicable laws, or other such additional legends as agreed upon by the holder
and the Surviving Corporation.

If any certificate for sharcs of NQL stock Is 1n be issued in & name omher than chat in
which the certificate srrandered in exchange therefor Is registered, it shall be a condition of
issuance thercof that the certificate 5o surendered shal] ha properly endorsed and otherwise in.
proper form for transfer, that such wansfer otherwice ba proper and comply with appiicable
securities Jaws and that the person requesting such transfor pay to the Exchanga Agent any
transfer or ather taxes payable by teason of issnance of such new osrtificate in 4 name other than
that of the regiatered holder of the certificate surrendared or establish to the satisfaction of NQL
that such tax has been paid or iz not payabla.

IV. GENERALIL,

4.1 (ovegants of NQL. NQL covenants agd agress that it will, on or before the
Effzclive Date of the Merger:

4.1.1  Qualify to do business z¢ a foreign eorporation i the State of Califomia.

43028 AN
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4.1.2  File any and all docurntents with the California Franchise Tax Board
necessary for the agsumiption by NQL of all of the franchise tax liabilities of AMS.

4.1.3  Take such ather sctions a¢ may be required by the General Corporarion
Law of the State of California. _

4.2 Further Assurances. From time to time, as and when required by QL or by its
Succeseors Dr assigns, there shall be executed and delivered on behalf of AMS such deads and
other instruments, and thers shall be taken or caused to be taken by it such further and other
actions as shall be appropriate or necestary in order o vest or perfect in or conform of record or
othorwise by NQL the title to and possession of all the praperty, interests, assets, rights,
privileges, immunitisg, powers, franchises and suthorily ¢f AMS and otherwise 1o cary out the
putposes of thig Agreement, and the officers and directors of NQL are fully authorized ia the
name ang on bebalf of AMS or otherwise o taks any and all such action and to executs and
deliver any and all such deads and other instrammmis.

4.3 bandonment At any Hme bafore the Effective Date of the Merger, this
Agrecment may be terminated and the Merger may be sbandoned for any reason whatsoever by
the Board of Directors of either AMS or sf NQL, ot of botk, notwithstanding the approval of this
Agreement by the sharcholders of AMS.

4.4 Amendment The Boards of Directors of the Constituent Corporations may
amend this Agreement at any tite prior to the filing of this Agresaum (or certificate in lieu
thercof) with the Secretary of State of the State of Delawara, provided that an amendment made
subsequesnt to the adoption of this Apgreement by the stockholder or sharchalders of eithar
Censtituent Carporation shall not: (1) alter or change the amonut or kind of sharcs, securities,
cash, property and/or rightt to be received in exchange for or on conversion of all or gy of the
shares of any clasz or series thereof of such Constient Corporarion, (2) alter or change any tcrm
of the Certificate of Incorporation of the Surviving Carporation to be effected by the Merger or
(3) alter or change any of the terms and conditions of thig Agreement if such alteration or change
gﬂld adversely affect the holders of any clasg or seties of ¢apital stock or any Constituent

rporation. ’

4.5 tered Office. The registered office of the Surviving Corporation in the
Stats of Delaware 1z 9 East Loockerman Street, in the City of Dover, County of Kent, 19901,
The name of its registared agens at such address is National Registered Agents, Inc.

46  Agreement. Executed copies of this Agreement will be on fils at the principsl
Place of business of the Surviving Corporation at:2722 South Fairview Street, Santa Ana, CA
92704, and copies thereof will be furnished to any stockholder or sharcholder of cither
Constituent Corporation, upen request and without cost.

4.7 vagﬁg Law. This Apreament shall in ail respects be constried, interpreted
and enforced in acc with aid governed by the laws of the State af Delaware and, so faf a8

applicable, the merger provisions of the General Corporation Law of the State of California.
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4.8 Counterparts. In order to facilitate ehe fifin g ¢ i
jerparty g and recording of this Apreement,
the same may be executed in any number of counterparts, cach of which shail be de&E:d mmb:.
ah original and all of which together shall consttate ona and the same instrarne=ny.

[SIGNATURE PAGE FOLLOWS.]

FILS 0170
ahua
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EN WITNESS WHEREOF, this Agreement having first been approved by the resolutions
of the Boards of Directors of NQL Inc., a Delaware corporation, and Alpha Microsystems, a
Culifornia corporation, is hereby executed on behalf of cach of such nwo corporarions and
atiested by their respective officers thereunto duly authorized.

President and Chicf Exevutive Offlcer

A1

Robert O. Riisica,
Secretaty
[COUNTERPART SIGNATURE FAGE
TO AGREEMENT ANTF PLAN OF MERGER]
e IR scorasstme -&-
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OFFICERS' CERTIFICATE
OF
NQL INC.
2 Delawars corporation

As 10 NQL Ine., a Delaware corporstion (N L"), the designation and the nunber of
Mnmwmﬁvamm&Mmumws: ) i

Designation of Each Toisl Number of Outstanding Shaves
of Entitied to Vota an the Merger
Common Steck 1,000

nnpﬂnﬁpﬂhmof&:nfmcwmmemmwmw votz
of a oumber of shares of NQL's Common Stock which exceadad the vore required. Thezzt:
recuired was = majority of NQL's Commaon Stack. Thoss signing this Offlcery’ Certificuts on
bebalf of NQL finther declare and seknowledge, undse penaity of periury, that the Agreament ix
the 2et and deed of NQL and the facts stated tharein are true.

Signed on Avgust |9, 2000 in Santy A, California.

. » __’ e .
and jve Officer
By:
Q. Riiska,

. Chief Finsucial Officer and Secretary
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