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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE STATE OF DELAWARE

IN RE:

Case No. 97-197(PJW
KOL CORP., ( )

Chapter 11
Debtor.

ORDER UNDER 11 U.S.C. §§ 105, 363 AND 365 APPROVING
(i) ASSET PURCHASE AGREEMENT WITH D. F. KING & CO., INC.,
AND DEBTOR‘S ASSUMPTION THEREOF, (II) SALE FREE AND

CLEAR OF ALL LIENS, CLAIMS, INTERESTS AND
ENCUMBRANCES, AND (III) ASSUMPTION AND ASSIGNMENT

OF CERTAIN RELATED EXECUTORY CONTRACTS

Upon the motion of KOL Corp., debtor and debt-
or-in-possession (the "Debtor"), dated February 7, 1997
(the "Motion"), for an order (the "Sale Order") under 11
U.S.C. §§ 105, 363 and 365 authorizing the Debtor to
sell, subject to the receipt of higher or better offers
("Competitive Bids"), substantially all of the assets of
the Debtor’s ATHENA Division (as defined in the Motion,
the "Purchased Assets") free and clear of all liens,
claims, interests and encumbrances to {(a) D. F. King &

Co., Inc. (the wpurchaser") pursuant to the terms and

conditions of an asset purchase agreement, dated as of

January 29, 1997 and annexed hereto as Exhibit A (the

0095221.04-4251a
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"Asset Purchase Agreement")!, or (b) that entity making a
Competitive Bid that is determined to be the highest
and/cor best bid for such Purchased Assets, and autho-
rizing the assumption and assignment of certain related
executory contracts, particularly identified and listed
in Section 1.1(a) {(iii) of the Disclosure Schedule to the
Asset Purchase Agreement and Exhibit G to the Motion, in
connection with the sale to the Purchaser; and

Upon this Court’s order dated February 14,
1997, scheduling a hearing with respect to the sale of
the Purchased Assets, prescribing the form and manner of
notice thereof, and approving certain provisions of the
Asset Purchase Agreement relating to sale and bidding
procedures (the "Scheduling Order"); and

Adequate notice of the proposed sale, the
Scheduling Order, the Hearing (as defined below), and the
assumption and assignment of the executory contracts
identified in Exhibit B hereto (the "Executory Con-
tracts") having been given to all parties entitled there-

to under the Scheduling Order, as evidenced by the affi-

. . . . a
! Unless otherwise defined, capltallzgd terms used
herein shall have the meanings ascribed to them in

the Asset Purchase Agreement.

0095221.04-4251a 2
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davits of service and publication previously filed with
this Court (the "Affidavits"); and

A hearing having been held befocre this Court on
March 14, 1997 to consider the sale of the Purchased
Assets and the assumption and assignment of the Executory
Contracts listed on Exhibit B hereto (the "Hearing"), at
which time all parties in interest were afforded an
opportunity to be heard; and the Court having heard
testimony and received evidence in support of approval of
the sale of the Purchased Assets and the assumption and
assignment of the Executory Contracts;

NOW, THEREFORE, based upon the Court’s review
of the Affidavits; and upon all of the evidence proffered
or adduced at, memoranda and objections, if any, filed in
connection with, and arguments of counsel made at, the
Hearing; and upon the entire record of the Hearing; and
after due deliberation thereon; and good cause appearing
thereof;

IT IS HEREBY FOUND AND DETERMINED THAT:?

1. This Court has jurisdiction to hear and

determine the Motion pursuant to 28 U.S.C. §§ 157 and

i i lusions

2 Findings of fact shall be construed as conc

of lawsand conclusicns of law‘shall be construed as
findings of fact when appropriate. See Bankruptcy

Rule 7052.

0095221.04-4251a 3
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1134 and the "Standing Order of Referral of Cases of
Bankruptcy Judges" by the District Court for the District
of Delaware dated July 23, 1984.

2. Venue of this case in this district is
proper pursuant to 28 U.S.C. § 1408(a).

3. Determination of the Motion is a core
proceeding under 28 U.S.C. §§ 157(b) (2) (A} and (N). The
statutory predicates for the relief requested herein are
sections 105, 363 and 365 of the United States Bankruptcy
Code, 11 U.S.C. §§ 101 et seg. as amended (the "Bankrupt-
cy Code") and Federal Rules of Bankruptcy Procedure (the
"Bankruptcy Rules") 2002, 6004, 6006, and %01S.

4. The Debtor has followed the procedures for
giving notice of the Motion and the Hearing on the sale
of the Purchased Assets as set forth in the Scheduling
Order.

5. Proper, timely, adequate and sufficient
notice of the Motion, the Hearing and the sale of the
purchased Assets has been provided in accordance with
section 102(1l) of the Bankruptcy Code and Bankruptcy
Rules 2002, 6004, 6006, and 9019 and the Scheduling
the

Order, and no other or further notice of the Motion,

Hearing, or of the entry of this Sale Order is required.

0095221.04-42S1a
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6. A reasocnable opportunity to object or be
heard regarding the relief requested in the Motion has
been afforded to all interested persons and entities,
including (a) all parties who claim interests in or liens
upon the Purchased Assets, (b) all parties to the Execu-
tory Contracts (listed on Exhibit B hereto) to be assumed
and assigned to the Purchaser, and (c) all governmental
taxing authorities who have, or as a result of the sale
of Purchased Assets may have, claims, contingent or
otherwise, against the Debtor or the Purchased Assets.

7. It is uncontroverted that (a) the Debtor
has full corporate power and authority to execute the
Asset Purchase Agreement and all other documents contem-
plated thereby and the sale of the Purchased Assets by
the Debtor has been duly and validly authorized by all
necessary corporate action of the Debtor and (b) the
Debtor has all the corporate power and authority neces-
sary to consummate the transactions contemplated by the
Asset Purchase Agreement and (¢) no consents or approv-
als, other than those expressly provided for in the Asset
Purchase Agreement, are required for the Debtor to con-

summate such transactions.

8. The sale of the Purchased Assets reflects

the exercise of the Debtor’s sound business judgment.

0095221.04-42S1a 5
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The sale of the Purchased Assets is further justified by
the compelling circumstances described in the Motion and
established at the Hearing and in the record of this
case.

9. Approval of the Asset Purchase Agreement
and consummation of the sale of the Purchased Assets at
this time are in the best interests of the Debtor, its
creditors and estate. The Court finds that the Debtor
has articulated good and sufficient business justifica-
tion for the sale of the Purchased Assets pursuant to
section 363 (b) of the Bankruptcy Code outside of a plan
of reorganization, for the assumption of the Asset Pur-
chase Agreement, and for the assumption and assignment of
the Executory Contracts, in that, among other things:

a. In the absence of a prompt sale of
the Purchased Assets, their value will steadily decline
because the Debtor lacks sufficient cash to continue its
ATHENA Division operations;

b. A sale pursuant to section 363 (b) 1is
likely to produce a greater return to creditors in the
Debtor’s case than if the purchased Assets were sold in
connection with a plan of reorganization, because the
unavoidable delay required to confirm a plan would de-

prive the Debtor’s estate of the opportunity to realize

0095221.04-4251a &
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the maximum value cf the Purchased Assets available
through an immediate sale;

c. Claims against the Debtor’s estate
will be minimized as a result of the prompt consummation
of a sale of the Purchased Assets and the concomitant
assumption and assignment of the Executory Contracts to
the Purchaser;

d. A sale to the Purchaser of the Pur-
chased Assets at this time will result in the highest
possible sale price; and

e. Unless a sale to the Purchaser is
concluded expeditiously as provided for in the Motion and
under the Asset Purchased Agreement, (i) the value of the
Purchased Assets will decline precipitously and (ii) the
Debtor, its estate and its creditors may realize substan-
tially less value for the Purchased Assets.

10. The terms and conditions of the Asset Pur-
chase Agreement are fair and reascnable. The Asset Pur-
chase Agreement represents the highest and best offer for
the Purchased Assets, the Purchase Price is fair and
reasonable, and constitutes reasonably equivalent value
under the Bankruptcy Code.

11. No non-debtor party to the Executory

Contracts listed on Exhibit B hereto has objected to the

0095221.04-42S1a 7
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assumption and assignment to the Purchaser of the Execu-
tory Contracts, and there exist no defaults under such
Executory Contracts requiring payment of any cure amocunts
in connection with such assumption and assignment.

12. The Purchaser has provided adequate assur-
ance of Purchaser’s future performance under the Executo-
ry Contracts listed on Exhibit B hereto within the mean-
ing of sections 365 (b) (1) (C) and (£) (2) (B) of the Bank-
ruptcy code.

13. The assumption and assignment to the
Purchaser of the Executory Contracts is in the best
interest of the Debtor, its creditors and estate.

14. The Asset Purchase Agreement was negotiat-
ed, proposed and entered into by the parties without
collusion, in good faith, and from arm’s length bargain-
ing positions. The Purchaser is a good faith purchaser
under section 363 (m) of the Bankruptcy Code and, as such,
is entitled to the protections afforded thereby. Neither
the Debtor nor the Purchaser has engaged in any conduct
that would cause or>permit the Asset Purchase Agreement
to be avoided under section 363 (n) of the Bankruptcy

Code.
15. In the absence of a stay pending appeal,

the Purchaser will be acting in good faith within the

0095221.04-4251a 8
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meaning of section 363 (m) of the Bankruptcy Code in
clecsing the transactions contemplated by the Asset Pur-
chase Agreement, including assumption and assignment of
the Executory Contracts, at any time after the entry of
this Sale COrder.

16. The transfer of the Purchased Assets and
the assignment of the Executory Contracts listed on
Exhibit B hereto (a) are or will be legal, wvalid and
effective transfers of property of the Debtor’s estate to
the Purchaser, and (b) vest or will vest the Purchaser
with all right, title, and interest of the Debtor in and
to the Purchased Assets and such Executory Contracts free
and clear of all liens, claims, interests, and encum-
brances under section 363 (f) of the Bankruptcy Code.

17. All amounts to be paid by the Debtor
pursuant to the Asset Purchase Agreement constitute
administrative expenses under sections 503 (b} and
507 (a) (1) of the Bankruptcy Code and are immediately
payable if and when the Debtor’s obligations arise under
the Agset Purchase Agreement without further order of the
Court.

18. The transfer of the Purchased Assets and

the assignment of the Executory Contracts listed on

Exhibit B hereto do not and will not subject the Purchas-

0095221.04-42S1a 9
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er to any liability for claims against the Debtor by
reason of such transfer under the laws of the United
States, any state, territory or possession thereof or the
District of Columbia applicable to such transactions.

19. All of the provisions of this Sale Order
are nonseverable and mutually dependent.

NOW THEREFCRE, IT IS HEREBY ORDERED, ADJUDGED,
AND DECREED THAT:

1. The Motion be, and it hereby is, granted.

2. All objections to the Motion or the relief
requested therein that have not been withdrawn, waived,
or settled, and all reservations of rights included
therein, are overruled on the merits.

3. The terms and conditions of the Asset
Purchase Agreement are hereby approved in all respects,
and the sale of the Purchased Assets pursuant to the
Asset Purchase Agreement is hereby authorized under

section 363 (b) of the Bankruptcy Code; provided, however,

that (i) the amount actually paid by check by the Pur-
chaser at the Closing pursuant to Section 1.3(a) of the
Asset Purchase Agreement shall be not less than $300,000;
(ii) the aggregate purchase Price shall remain $1,000,000
red by the

and the principal amount of the Note delive

purchaser at the Closing pursuant to Section 1.3(b)} of

0095221.04-4251a 10
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the Asset Purchase Agreement (and the amount of monthly
payments due under the Note) shall be adjusted to reflect
the actual check amount delivered by the Purchaser at the
Closing; (iii) the amount of the Purchase Price received
at the Closing and all payments made under the Note shall
be held in the escrow account of céunsel for the Debtor
until further order of this Court; (iv) on and after the
date of entry of this Sale Order, any and all payments
received by the Debtor pursuant to the terms of any
Executory Contract listed on Exhibit B hereto (x) shall
be held in the escrow account of counsel for the Debtor,
and (y) upon the Closing, if it occurs, shall be credited
pro rata to the Purchaser and Seller in accordance with
the terms of the Asset Purchase Agreement; and (v) on and
after the Closing, any payment or portion of payment
received by the Purchaser on account cof pre-Closing
period obligations under any Executory Contract listed on
Exhibit B hereto shall be delivered to counsel for the
Debtor and held in escrow for the benefit of the Debtors’
estate pending further order of this Court. In all other

respects, the terms and provisions of the Asset Purchase

Agreement shall remain in full force and effect.

4. Pursuant to gections 363 (b) and 365 of the

Bankruptcy Code, the Debtor is hereby authorized, direct-

0095221.04-42S13 11
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ed and empowered to fully assume, perform under, consum-
mate and implement, the Asset Purchase Agreement, togeth-
er with all additional instruments and documents that may
be reasonably necessary or desirable to implement the
Asset Purchase Agreement, and to take all further actions
as may reasocnably be requested by the Purchaser for the
purpose of assigning, transferring, granting, conveying
and conferring to the Purchaser, or reducing to posses-
sion, any or all of the Purchased Assets, or as may be
necessary or appropriate to the performance of the obli-
gations contemplated by the Asset Purchase Agreement.

5. Pursuant to sections 105(a) and 363 (f) of
the Bankruptcy Code, the Purchased Assets shall be trans-
ferred to the Purchaser and upon the closing under the
Asset Purchase Agreement shall be free and clear of all
mortgages, security interests, conditional sale or other
title retention agreements, pledges, liens, judgments,
demands, encumbrances, easements, restrictions or charges
of any kind or nature, if any, including, but not limited
to, any restriction on the use, voting, transfer, receipt
of income or other exercise of any attributes of owner-
ship (the foregoing collectively referred to as "Liens"

herein) and all debts arising in any way in connection

with any acts of the Debtor, claims (as that term 1n

0095221.04-42S1a 12
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defined in the Bankruptcy Code), obligations, demands,
guaranties, options, rights, contractual commitments,
restrictions, interests and matters of any kind and
nature, whether arising prior to or subsequent to the
commencement of these cases, and whether imposed by
agreement, understanding, law, equity or otherwise (the
foregoing collectively referred to as "Claims" herein),
with all such Liens and Claims to attach to the Purchase
Price and any proceeds of collateral encumbered by the
security interest granted to the Debtor by the Purchaser
pursuant to the Asset Purchase Agreement in the order of
their priority, with the same wvalidity, force and effect
which they now have as against the Purchased Assets.
Notwithstanding any other provision of the Asset Purchase
Agreement or this Sale Order, each and every payment of
the Purchase Price shall be paid to and deposited in the
escrow account of Debtor’s counsel until further order of
this Court.

6. Except as expressly permitted by the Asset

Purchase Agreement, all persons and entities holding

Liens or Claims of any kind and nature with respect to

the Purchased Assets hereby are barred from asserting

such Liens and Claims of any kind and nature against the

13
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Purchaser, its successors or assigns, or the Purchased
Assets.

7. THE PURCHASER IS NOT ASSUMING NOR SHALL IT
IN ANY WAY WHATSOEVER BE LIABLE OR RESPONSIBLE, AS A SUC-
CESSOR OR OTHERWISE, FOR ANY LIABILITIES, DEBTS OR OBLI-
GATIONS OF THE DEBTOR OR ANY LIABILITIES, DEBTS OR OBLI-
GATIONS IN ANY WAY WHATSOEVER RELATING TO OR ARISING FROM
THE OPERATION OF THE DEBTOR'’S ASSETS PRIOR TO CLOSING OR
ANY LIABILITIES CALCULABLE BY REFERENCE TO THE DEBTOR OR
ITS ASSETS OR OPERATIONS, OR RELATING TO CONTINUING
CONDITIONS EXISTING ON CR PRIOR TO CLOSING, WHICH LIABRIL-
ITIES, DEBTS AND OBLIGATIONS ARE HEREBY EXTINGUISHED
INSOFAR AS THEY MAY GIVE RISE TO SUCCESSOR LIABILITY,
WITHOUT REGARD TO WHETHER THE CLATIMANT ASSERTING ANY SUCH
LIABILITIES, DEBTS OR OBLIGATIONS HAS DELIVERED TO PUR-
CHASER A RELEASE THEREOF. WITHOUT LIMITING THE GENERALT-
TY OF THE FOREGOING, THE PURCHASER SHALL NOT BE LIABLE OR
RESPONSIBLE, AS A SUCCESSOR OR OTHERWISE, FOR THE
DEBTOR’'S LIABILITIES, DEBTS OR OBLIGATIONS, WHETHER
CALCULABLE BY REFERENCE TO THE DEBTOR OR ITS OPERATIONS,
OR UNDER OR IN CCNNECTION WITH (I) ANY EMPLOYMENT OR
LABOR AGREEMENTS, (II) ANY PENSION, WELFARE, COMPENSATION
OR OTHER EMPLQOYEE BENEFIT PLANS, AGREEMENTS, PRACTICES

AND PROGRAMS, INCLUDING WITHOUT LIMITATION, ANY PENSION

0095221.04-42S1a 14
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PLAN OF THE DEBTOR, (III) THE CESSATION OF THE DEBTOR'’S
OPERATIONS, DISMISSAL OF EMPLOYEES, OR TERMINATION OF
EMPLOYMENT OR LABOR AGREEMENTS OR PENSION, WELFARE,
COMPENSATION OR OTHER EMPLOYEE BENEFIT PLANS, AGREEMENTS,
PRACTICES AND PROGRAMS, OBLIGATIONS WHICH MIGHT OTHERWISE
ARISE OR PURSUANT TO EMPLOYEE RETIREMENT INCOME SECURITY
ACT OF 1974, AS AMENDED, FAIR LABOR STANDARDS ACT, TITLE
VII OF CIVIL RIGHTS ACT OF 1964, THE AGE DISCRIMINATION
AND EMPLOYMENT ACT OF 1967, FEDERAL REHABILITATION ACT OF
1973, NATIONAL LABOR RELATIONS ACT, OR CONSOLIDATED
OMNIBUS BUDGET RECONCILIATION ACT OF 1985, (IV) WORKMEN’S
COMPENSATION, OCCUPATIONAL DISEASE OR UNEMPLOYMENT OR
TEMPORARY DISABILITY INSURANCE CLAIMS, (V) ENVIRONMENTAL
LIABILITIES, DEBTS, CLAIMS OR OBLIGATIONS ARISING FROM
CONDITIONS FIRST EXISTING ON OR PRIOR TO CLOSING (INCLUD-
ING WITHOUT LIMITATION THE PRESENCE OF HAZARDOUS, TOXIC,
POLLUTING, OR CONTAMINATING SUBSTANCES OR WASTES) WHICH
MAY BE ASSERTED ON ANY BASIS, INCLUDING WITHOUT LIMITA-
TION UNDER THE COMPREHENSIVE ENVIRONMENTAL RESPONSE,
COMPENSATION AND LIABILITY ACT, 42 U.S.C. SECTION 9601 EI
SEQ., (VI) ANY BULK SALES OR SIMILAR LAW, (VII) ANY TAX
STATUTES OR ORDINANCES INCLUDING, WITHOUT LIMITATION, THE

INTERNAL REVENUE CODE OF 1986, AS AMENDED, AND (VIII) ANY

0095221 .04-42S51a 15
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PRODUCTS LIABILITY OR SIMILAR CLAIMS WHETHER PURSUANT TO
ANY STATE OR ANY FEDERAL LAWS OR OTHERWI "=.

8. THE RECITATION, IN THE IMMEDIATELY PRE-
CEDING PARAGRAPH OF THIS SALE ORDER, OF SPECIFIC AGREE-
MENTS, PLANS OR STATUTES IS NOT INTENDED, AND SHALL NOT
BE CONSTRUED, TO LIMIT THE GENERALiTY OF THE CATEGORIES
OF LIABILITIES, DEBTS OR OBLIGATIONS REFERRED TO THEREIN;

9. NO PERSON OR ENTITY, INCLUDING WITHOUT
LIMITATION, ANY FEDERAL, STATE OR LOCAL GOVERNMENTAL
AGENCY, DEPARTMENT OR INSTRUMENTALITY, SHALL ASSERT
AGAINST THE PURCHASER OR ITS SUCCESSORS IN INTEREST ANY
LIABILITY, DEBT OR OBLIGATION RELATING TO OR ARISING FROM
THE OPERATION OF THE DEBTOR’S ASSETS OR ANY LIABILITIES
CALCULABLE BY REFERENCE TO THE DEBTOR OR ITS ASSETS OR
OCPERATIONS, AND ALL PERSONS AND ENTITIES ARE HEREBY EN-
JOINED FROM ASSERTING ANY SUCE LIABILITIES, DEBTS OR
CBLIGATIONS AGAINST THE PURCHASER.

10. The Debtor is hereby authorized in accor-
dance with section 365 of the Bankruptcy Code to (a)
assume and assign to the Purchaser each of the Executory
Contracts listed on Exhibit B hereto pursuant to the
provisions of gsections 365 of the Bankruptcy Code, in
ecach case free and clear of all Liens, and (b) execute

and deliver to the Purchaser guch documents or other

0095221 .04-42S1a 16
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instruments ag may be necessary to assign and transfer
such Executory Contracts to the Purchaser.

11. The Executory Contracts listed on Exhib-
it B hereto shall, upon assignment to the Purchaser, be
deemed to be valid and binding and in full force and
effect and enforceable in accordance with their terms,
and, pursuant to section 365(k) of the Bankruptcy Code,
the Debtor shall be relieved from any further liability
with respect to such Executory Contracts after such as-
signment.

12. Each non-debtor party to an Executory
Contract listed on Exhibit B hereto is hereby barred from
asserting against the Debtor or the Purchaser any default
existing as of the date of the Hearing if such default
was not raised or asserted in response to the Motion.

13. oOn and after the date of the closing of
rhe Asset Purchase Agreement (the nClosing Date"}, each
of the Debtor’s creditors is authorized and directed to
execute such documents and take all other actions as may
be necessary to release its Liens on or Claims against
the Purchased Assets, if any, as such Liens or Claims may
have been recorded or may otherwise exist.

14. This Sale Order (a) is and shall be effec-

tive as a determination that, on the Closing Date, all

0095221.04-4251a 17
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Liens existing as to the Purchased Assets prior to the
Closing Date have been unconditionally released, dis-
charged and terminated, and that the conveyance described
in decretal paragraph 5 hereof has been effected, and (b)
is and shall be binding upon and govern the acts of all
entities including without limitation, all filing agents,
filing officers, title agents, title companies, recorders
of mortgages, recorders of deeds, registrars of deeds,
administrative agencies, governmental departments, secre-
taries of state, federal, state, and local officials, and
all other persons and entities who may be required by
operation of law, the duties of their office, .or con-
tract, to accept, file, register or otherwise record or
release any documents or instruments, or who may be
required to report or insure any title or state of title
in or to any of the Purchased Assets.

15. Each and every federal, state, and local
governmental agency or department hereby is directed to
accept any and all documents and instruments necessary
and appropriate to consummate the transactions contem-
plated by the Asset Purchase Agreement.

16. If any person or entity that has filed

financing statements or other documents or agreements

evidencing Liens on or interests in the Purchased Assets

0095221.0442S1a 18
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shall not have delivered to the Debtor prior to the
Closing, in proper form for £iling and executed by the
appropriate parties, termination statements, instruments
of satisfaction, releases of all Liens or other interests
which the person or entity has with respect to the Pur-
chased Assets, the Debtor is hereby authorized and di-
rected to execute and file such statements, instruments,
releases and other.documents on behalf of the person or
entity with respect to the Purchased Assets.

17. All entities who are presently, or on the
Closing Date may be, in possession of some or all of the
Purchased Assets are hereby directed tc surrender posses-
sion of said Purchased Assets to the Purchaser on the
Closing Date.

18. As of the Closing Date, all agreements of
any kind whatsocever and all orders of this Court entered
prior to the date herecf shall be deemed amended and/or
modified to the extent required to permit the consumma-
tion of the transaction contemplated by the Asset Pur-
chase Agreement.

19. This Court retains jurisdiction (i) to

enforce and implement the terms and provisions of the

Asset Purchase Agreement, all amendments thereto, any

waivers and consents thereunder, and of each of the
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agreements executed in connection therewith, (ii) to
compel delivery of the Purchased Assets to the Purchaser,
(1ii) to resolve any disputes arising under or related to
the Asset Purchase Agreement, except as otherwise provid-
ed therein, and (iv) to interpret, implement and enforce
the provisions of this Sale Order.

20. Nothing contained in any plan of reorgani-
zation (or liquidation) confirmed in this case or the
order of confirmation confirming any such plan of reorga-
nization (or liquidation) shall conflict with or derogate
from the provisions of the Asset Purchase Agreement or
the terms of this Sale Order.

21. The Purchaser is a purchaser in good faith
of the Purchased Assets and is entitled to all of the
protections afforded by section 363 (m) of the Bankruptcy
Code.

22. In the absence of a stay pending appeal,
if the Purchaser elects to close under the Asset Purchase
Agreement at any time after entry of this Sale Order,
then, with respect to the Asset Purchase Agreement, in-
cluding the assumption and assignment of the Executory

Contracts approved and authorized herein, the Purchaser

shall be entitled to the protections of section 363 (m) of
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the Bankruptcy Code if this Sale Order or any authoriza-
tion contained herein is reversed or modified on appeal.

23. The terms and provisions of the Asset
Purchase Agreement, together with the terms and provi-
sions of this Sale Order, shall be binding in all re-
spects upon, and shall inure to thé benefit of, the Debt-
or, its estate and creditors, the Purchaser, and their
respective affiliates, successors and assigns, and any
affected third parties including but not limited to all
non-debtor parties to the Executory Contracts listed on
Exhibit B heretc to be assigned to the Purchaser pursuant
to the Asset Purchase Agreement and persons asserting a
claim against or interest in the Debtor’s estate or any
of the Purchased Assets to be sold to the Purchaser
pursuant to the Asset Purchase Agreement, notwithstanding
any subsequent appointment of any trustee for the Debtor
under any chapter of title 11 of the United States Code,
as to which trustee such terms and provisions likewise
shall be binding in all respects.

24. The failure specifically to include any
particular provisions of the Asset Purchase Agreement in
this Sale Order shall not diminish or impair the effi-

ciency of such provision, it being the intent of the
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court that the Asset Purchase Agreement be authorized and
approved in its entirety.

25. The Asset Purchase Agreement and any
related agreements, documents or other instruments may be
modified, amended or supplemented by the parties thereto
in accordance with the terms thereof without further
order of the Court, provided that any such modification,
amendment or supplement is not material.

26. The transfer of the Purchased Assets to
the Purchaser is not subject to taxation under any state
or local law imposing a stamp, transfer or similar tax in
accordance with section 1146 (c) of the Bankruptcy Code.

27. As provided by Bankruptcy Rule 7062, this
Sale Order shall be effective and enforceable immediately
upon entry.

28. The transfer of the Purchased Assets and
the assignment of the Executory Contracts listed on
Exhibit B hereto do not and will not subject the Purchas-
er to any liability for claims against the Debtor by
reason of such transfer under the laws of the United
States, any state, territory or possession thereof or the

District of Columbia applicable to such transactions.

Dated: Wilmington, Delaware

Vil ) S"’, 1997
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Exhibit A

(Asset Purchase Agreement)
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ASSET PURCHASE AGREEMENT
by and among
D. F. King & Co., Inc.
KOL Corp.,

Jimmy R. Hoffman (individually and
as Trustee of the KAS Investment Trust)

and

Joseph Rafael (individually and
as Trustee of the Toby Rafael Investment Trust)

dated as of January 29, 1997
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ASSET PURCHASE AGREEMENT

ASSET PURCHASE AGREEMENT (this "Agreement") made as of
this 29th day cf January, 1997 by and among D. F. King & Co.,

Inc., a Delaware corporation ("Buyer"), KOL Corp., a Delaware
corporation ("Seller"), Jimmy R. Hoffman, individually and as

Trustee of the KAS Investment Trust, and Joseph Rafael, individu-
ally and as Trustee of the Toby Rafael Investment Trust {(Jimmy R.

Hoffman and Joseph Rafael, in such capacities, being referred to
herein as the "Executives").

WHEREAS, Seller is engaged in the development, mar-
keting and distribution of computer-assisted telephone interview-
ing and tel:zmarketing software known as Tel-ATHENA, including any
preexisting or derivative works and related upgrades or en-
hancements and all copyright, trademark, patent, trade secret and
other intellectual property rights in any of the foregoing
anywhere throughout the world (collectively, "Tel-ATHENA"},
through its ATHENA Division ("ATHENA") ;

WHEREAS, Seller plans to file a petition for relief
under chapter 11 of the United States Bankruptcy Code, 11 U.S.C.
§§ 101-1330, as amended (the "Bankruptcy Code"), in the United
States Bankruptcy Court for the District of Delaware (the "Bank-
ruptcy Court”), and to operate as a debtor-in-possession (the
case arising out of the same as so administered by the Bankruptcy
Court, being referred to hereinafter as the "Bankruptcy Case");
and

WHEREAS, Buyer desires to purchase from Seller, as a
debtor-in-possession, and Seller desires to sell to Buyer, the
Assets (as defined below) upon the terms and subject to the
conditions set forth in this Agreement;

NOW, THEREFORE, in consideration of the p;emises and of
the mutual covenants and agreements set forth in this Agreement,
Buyer, Seller and the Executives do hereby agree as follows:

ARTICLE I
PURCHASE AND SALE OF ASSETS

1.1 Assets Purchased.

(a) Subject 2> the terms and conditions of this

' b), 363(£f),
ent, and pursuant to Sections 105 (a), 363(b),
gggiiT and 365 gf the Bankruptcy Code, Seller shall sell, convey,
rransfer, assign and deliver to Buyer free and clear of all
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lleng, claims and other encumbrances, and Buyer shall purchase
acquire and accept from Seller, all of Seller’s right, title ’
(whgre applicable) and interest in, to and under the assets,
business and operations of ATHENA, including without limitation
the following: (i) Tel-ATHENA, except the Right of Retention (as
defined below), together with all related user manuals and docu-
mentation; (ii) all other Intellectual Property (as defined
below) and other similar intancibles owned or in the possessicn
of Seller and relating to ATHENA, including all information and
documents relating to research and development activities (wheth-
er completed or not); (iii) certain existing employment, lease,
license, support and maintenance agreements and contracts and
other client contracts (the "Assigned Contracts"), which are
particularly identified and listed in Section 1.1(a) (iii) of the
disclosure schedule delivered by Seller to Buyer on or prior to
the date hereof (the "Disclosure Schedule"); (iv) the equipment
relating to ATHENA listed in Section 1.1 (a) (iv) of the Disclosure
Schedule; (v) prorated amounts, in cash, of all prepayments made
to Seller under the Assigned Contracts, which amounts are set
forth opposite the contracts as to which such amounts were paid
in Section 1.1(a) (iii) of the Disclosure Schedule; and (vi) the
items listed on Schedule I hereto (collectively, the "Assets").
Expressly excluded from the Assets being acquired by Buyer
hereunder are any accounts receivable representing payments in
arrears owed to Seller for (i) license fees for license periods
ending prior tc the closing of the transacticns contemplated by
this Agreement (the "Closing") or (ii) services performed by
Seller prior to the Closing.

(b) It is expressly agreed and understood that in
undertaking the transactions contemplated hereby Buyer does not
assume, and shall not be liable for, any liabilities of KOL or
the Executives or any other person or entity, including without
limitation to the following: (i) any of the debts, accounts,
obligations or other liabilities of Seller, ATHENA, the Exgcut-
ijves or CRC Information Systems, Inc., a New Ygrk corporation
("CRC"), including without limitation the llgblllples or expenses
of_gay of them with respect to or in connection W;th this Agree-
ment and the transactions contemplated hereby; (ii) any léegs,
claims and other encumbrances against the Assets purchgse ge_
Buyer hereunder; (iii) any other c}alms, jgdgments, or i§;éNA
crees or actions or threatened_actlons'agalnst Sellir, el '
the Executives, CRC or the offlgers,‘dlrecto;sc emp oyei O ims
agents of Seller or CRC (includ}ng without llmltgtlogizng /
judgments, orders: decreeg, aCt1ngng§néhgiazi22at2§ed liéigation
] i ithout limitation any . >
ézgiiiézg g;treferenced in Section 3.10 of the Disclosure Sched

2
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u;e er.a;ising therefrom or in connection therewith); (iv) any
liabilities or obligations whatsoever to Seller or Seller’s
employees, including without limitation, liabilities or obliga-
tions (A) with respect to any benefits or other provisions under
any "employee benefit plan" as that term is defined in Section 3
of the Employee Retirement Income Security Act of 1974, as amend-
ed ("ERISA"), and the rules and regulations promulgated thereun-
der, (B) for such employees’ services with Seller or any affili-
ate of Seller or (C) otherwise in connection with such employees’
employment by Seller, whether or not any or all cf such employees
are offered employment by or become employees of Buyer; (v) any
Tax (as defined in Section 3.11 herein) or Tax liability of
Seller or CRC, including but not limited to any Tax liability or
obligation arising out of or in connection with the Assets {(col-
lectively, the "Excluded Liabilities").

(c) It is agreed by Buyer and Seller that, at
tbe Closing, Seller shall transfer and assign to Buyer its right,
tlt;e and interest in the Assigned Contracts by assuming and
assigning the Assigned Contracts pursuant to the Order (as
defingd below) and the provisions of Section 365 of the Bankrupt-
cy Code.

1.2 Retained Rights. Follcocwing the Closing, Seller
shall retain a non-exclusive, perpetual royalty-free right to use
Tel-ATHENA at 200 ports (including 70 existing ports at which
Tel -ATHENA is currently in use by Seller) at nc cost to Seller
(the "Right of Retention"). Buyer also will provide to Seller,
upon Seller’s request made at any time following the Closing, a
non-exclusive, perpetual royalty-free license for the use of Tel-
ATHENA by Seller of up to an additiocnal 200 ports, for a one-time
license fee {(the "Post-Closing License Fee") equal to the lesser
of $1,200 per port or the then prevailing per port license market
rate quoted by Buyer toO prospective licensees not then possessing
one or more licenses for the use of Tel-ATHENA (the "Post-Closing
Licenses"). Such Post-Closing Licenses shall not include ;he
rights to any related equipment (including without limitation
dialers) or any required support software (including without
limitation Unidata database software). Seller shall bear the
cost of any equipment related to, or any support software for use
with, Tel-ATHENA pursuant to any Post-Closing Licenses. The
rerms of the Right of Retention and Post-Closing Lilcenses shell
pe evidenced by a license retention agreement substantla}ly in
the form attached hereto as Exhibit A (the "Tel-ATHENA License

Retention Agreement").
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' 1.3 Consideration. Subject to the terms and condi-
tions oﬁ this Agreement, in reliance upon the representations
warranties gnd agreements of Seller and the Executives contaiﬁed
hergln and in consideration of the sale, assignment, transfer and
delivery of the Assets by Seller, at the Closing, Buyer shall pay

an aggregate of $1,000,000 (the "Purchase Price") to Seller as
follows:

(a) Buyer will deliver to Seller a check in
an amount egual to $500,000, less any amounts paid by
Buyer to Seller pursuant to the Tel-ATHENA Licensing
Agreement With Support and Maintenance in a Separate
Agreement, dated June 12, 1996, between Buyer and
Seller (together with all amendments thereto, the "Tel-
ATHENA License"), in respect of each day in the term of
the Tel-ATHENA License beginning September 1, 1996
(whether such amounts are paid prior to, on or =fter

September 1, 1996) and continuing until the Closing;
and

. (b) Buyer will deliver to Seller a Secured
Promissory Note for $500,000, substantially in the form
attached hereto as Exhibit B (the "Note"), secured by
substantially all of the Assets under a KOL Security
Agreement between Seller and Buyer, substantially in
the form attached hereto as Annex I to Exhibit B hereto
(the "KOL Security Agreement").

1.4 Rights of Qffset. Buyer shall be permitted to
offset against payments to be made by Buyer under the Note any
and all amounts owed to Buyer by Seller pursuant to (a) Section
1.2, (b) the Support and Maintenance Agreement (as defined
below), (c) the Third-Party Vendor Agreement (as defined below)
and (d) any indemnification payments required to be made by
Seller pursuant to Section 7.1 in accordance with the provisions
of Section 7.3. The express terms of the Note shall incorporate
Buyer’'s offset rights as set forth in this Secticn 1.4 and

Section 7.3.

1.5 Clesing.

(a) Subject to paragraph (b) of this Sgction 1.5,
the Closing shall take place at the offices of D. F. King & Co.,
Inc., 77 Water Street, New York, New York on the c1951ng date
(the "Closing Date") which, at Buyer'’s so}e discretion, shall be:
(i) the day the Order (as defined beloy) is entered by tbe Bank-
ruptcy Court or as soon thereafter as is reasonably possible, but
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in any event no later than the first Friday following the entry
of the Order or (ii) the day the Order becomes a final, nonap-
pealable and unappealed order of the Bankruptcy Court (the "Final
Order Date") or as soon thereafter as is reasonably possible, but
in any event no later than the first Friday following the Final
Order Date or (iii) in the event of an appeal from or motion to
reconsider the Order, (x) the day that such appeal is finally
dismissed or such motion is finally denied, or as soon thereafter
as is reascnably possible, but in any event no later than the
first Friday following such day or (y) any date during the
pendency of such appeal or moticn designated by Buyer, as provid-
ed in paragraph (b) of this Section 1.5 herein.

(b) Notwithstanding anything to the contrary in
this Agreement, but subject to the third sentence of this Section
1.5(b), and at Buyer'’'s sole discretion as provided in Section
1.5(a) herein, Seller shall be obligated to consummate the trans-
actions provided for in this Agreement during the pendency of -=n
appeal from or a motion to reconsider the Order and notwithstand-
ing that any appeal period shall not have expired, unless on the
Closing Date (as determined by Buyer pursuant to Section 1.5(a)
herein) implementation of the Order has been stayed by the Bank-
ruptcy Court or another court of competent jurisdiction (a
"Stay") or one or more parties to this Agreement has been en-
joined by the Bankruptcy Court or another court of competent
jurisdiction from consummating the transactions contemplatgd by
this Agreement (an "Injunction"); providedt however,‘that in such
case, Buyer shall be entitled to the benefit of Section ;63(m) of
the Bankruptcy Code. If, on the Closing Date, there is in effect
a Stay or Injunction and the Stay or Injunction 1s dissolved
within five business days from its issuance, Seller shall be
obligated (at Buyer's sole discretion) to consummate the tragsac—
rions on, and the Closing Date shall be, the first business hayh
(or such later date designated by Buyer) gfter the date on thC
the Stay or Injunction is disso;ved if this Agreemgntdhgs Egis
been terminated prior to such time. Nothing contglnz ézment
Section 1.5(b) shall waive the requirements of this Agr

it] to the obligations of Seller and Buyer _
that all conditions ; t shall have been satis-
jdentified in Article VI qf this Agreemen pa
fied (or waived) at or prior to the Closing Date.

1.6 Deliveries of Seller. At the Closing, in addition

1 £ ] ired to be delivered
er documents specifically requirec, e
;irgigngt?o this Agreement, seller shall deliver or cause to

delivered to Buyer:

(a) the Assets;
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(b) a certified copy of the order of the
Bankruptcy Court, in form and substance satisfactory
and acceptable to Buyer, approving this Agreement and
the consummation of the transactions, including without
limitation the assumptions and assignments, contem-
plated hereby (the "Qrder");

. (c) a Bill of Sale, Assignment and Assump-
tion Agreement, substantially in the form attached
hereto as Exhibit C (the "Bill of Sale");

(d) a T;ademark Assignment executed by Sell-
er, substantially in the form attached hereto as Exhib-
it D (the "Trademark Assignment") ;

(e) an Assignment and Assumption Agreement
executed by Seller, substantially in the form attached

hereto as Exhibit E (the "Assignment and Assumption

Agreement") ;

(f) copies of the executed originals of any
and all agreements or other documents pertaining to the
Assets;

(g) a notification from Seller to Buyer as

to the number of ports, if any, as to which Seller has
then determined to exercise its rights for Post-Closing
Licenses, together with the applicable Post-Closing Li-
cense Fees; and

(h) such other deeds, endorsements, assign-
ments (including without limitation for the assignment
to Buyer of any copyright for Tel-ATHENA registered by
Seller prior to Closing), instruments and other docu-

ments as are reasonably requested by Buyer in further-
ance of the transactions contemplated hereby or neces-
sary to vest in Buyer good and marketable title to the

Assets.

1.7 Deliveries of Buyer. At the Closing, in addition

ifi i be delivered
ro any other document specifically requlred_to
pursugnt to this Agreement, Buyer shall deliver or cause to be

delivered to Seller:
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(a) the Purchase Price (includin ' L mi
‘ g without limita-
tion the Note and related security agreement); and

(b) the Bill of Sale.

ARTICLE II
BANKRUPTCY PROCEDURES

. 2.1 Chapter 11 Petition. Within five days following
execution of this Agreement, Seller shall file a petition for
reorganization relief (the "pPetition") under Chapter 11 of the
Bankruptcy Code in the Bankruptcy Court (the date of such filing,
the "Petition Date"). Within five days following the Petition
Date, Seller shall (a) file such documents and other papers with
the Bankruptcy Court as may be required or appropriate under the
Bankruptcy Code and (b) take such other actions as may be re-
quired or appropriate under the Bankruptcy Code, in each case, in
order to obtain the Order. As with the Order, all papers seeking
entry of the Order, or any other order approving the sale,
conveyance, transfer, assignment and delivery of the Assets to
Buyer, and other orders required to facilitate the transactions
contemplated hereby and by the Order, shall, when submitted to
the Bankruptcy Court for approval, be in form and substance
satisfactory and acceptable to both Buyer and Seller.

2.2 Notice. Upon entry of the Procedures Order (as
defined below), Seller shall mail to all creditors of Seller, all
creditors of CRC, CRC’s bankruptcy trustee, all parties to the
Assigned Contracts and all other persons and entities to be
identified by Buyer, a notice substantially in the form attached
heretc as Exhibit F (or, with the express prior consent of Buyer,
a notice in any other form proposed by Seller), informing such
parties of the filing of the Petition and the existence of this
Agreement.

2.3 Sale Motion. Within five days following the Peti-
tion Date, Seller shall file in the Bankruptcy Court a motion
(the "Sale Motion") seeking (i) entry of an order, in form and
substance satisfactory and acceptable to Buyer (the "Procedures
Order"), approving, among other things (including without limita-
tion those set forth in Section 2.5), auction procedures to gpply
to Seller’'s sale of the Assets (the "Sale Procedures") and (ii)
entry of the Order authorizing and approving this Agreement and
consummation of the transactions contemplated_by this Agreement.
Following completion of the Sale Procedures, if the Buyer is the
high bidder in accordance with the Sale Procedures, Seller'shall
immediately request the entry of the Order, substantially in the
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form attached heretoc as Exhibit G, (i) approving the transactions
contemplated by this Agreement in accordance with the terms
hereof, (ii) directing that Seller’s transfer of its right, title
and interest in and to the Assets to Buyer be free and clear of
all claims and interests pursuant to Sections 363 (b) and (f) of
the Bankruptcy Code, (iii) finding that Buyer is a good faith
purchaser and is afforded the protection of Section 365(m) of the
Bankruptcy Code, (iv) finding that there has been compliance with
the requirements of the Sale Procedures, together with any other
procedure order approved by the Bankruptcy Court, as the same may
be amended, (v) not purporting to alter the requirements or other
provisions of the Sale Procedures or any such procedure order 1in
any material respect, (vi) directing that -he Purchase Price be
immediately delivered to Seller’s chapter 11 estate upon receipt
of the same by Seller and (vii) authorizing and approving
Seller’s assumption and assignment to Buyer of the Assigned
Contracts as set forth in Section 2.4.

2.4 Executory Contracts. Within five days following
the Petition Date, Seller, as debtor-in-possession, shall file an
appropriate pleading (which may be the Sale Motion) with the
Bankruptcy Court seeking to assume and assign to Buyer pursuant
to Section 365 of the Bankruptcy Code the Assigned Contracts. In
the event that the Bankruptcy Court determines that Seller is in
monetary default under any Assigned Contract and must cure such
monetary default prior to Bankruptcy Court approval of Seller’s
assumption and assignment to Buyer of such Assigned Contract,
Seller shall cure any such monetary default under such Assigned
Contract (unless otherwise agreed to with Buyer) and, if re-
quired, Buyer shall take all reasonable actions required by the
Bankruptcy Court to establish adequate assurance of future
performance with respect to such Assigned Contract, upless Buyer
determines in its reasonable discretion that such actilons are
commercially unreasonable or unduly burdensome. Only in the
event that the Bankruptcy Court approves by a final and nonap- 4
pealable order Seller‘s assumption and assignment of an Ass1gge
Contract shall that Assigned Contract be assumed by Sei}ertag .
assigned to Buyer, in which case Buyer shall become obllgate
accordance with the terms of such Assigned Contract.

5.5 procedures Order. The Procedures Order shall (i)d
. Procedures QOrder .
schedule the date, time and place for1:1 agd g;escg;ﬁeaggiosgim an
i ' thorization :
manner of notice of, a hearing on au : oV
i cthe Agreement, o€ .
] to higher and better offers, © ’ N
:gzaiggion ofgits obligaticns thereundzré atd iiéleiii)aiggggzéo
i Assigne ontra ;
ssignment to Buyer of ;he : r
igi ZalegProcedures, including terms for competing offers a
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over-bid procedures acceptable to Buyer, (iii) approve the
expense reimbursement provisions of Section 8.2 effective immedi-
ate;y upon entry of the Procedures Order and (iv) authorize Buyer
at its option to either (A) extend the Tel-ATHENA License for up
to 12 months or (B) purchase a corporate license to use Tel-
ATHENA on an unlimited number of ports for a one-time license fee
payment cf $500,000 to Seller or, if the case may be, a person or
entity cother than Buyer (the "Other Buyer") who or which acquires
the Assets, which license shall include (x) a right of access to
and the ability to modify the Tel-ATHENA source code for Buyer’s
exclusive use and (y) a right to Seller‘’s (or, if the case may
be, the Other Buyer’s) support and maintenance services, which
shall be provided at a separate cost equal to that charged to,
and otherwise on the same terms as are afforded to other Tel-
ATHENA licensees, all as they may hereafter be agreed upon by
Buyer and Seller (the "License Extension Rights").

2.6 Competing Bids. Notwithstanding any other provi-
sion of this Agreement to the contrary, (a) this Agreement and
the consummation of the transactions contemplated hereby are
subject to higher and better offers for the Assets made in
compliance with the Sale Procedures and (b) in the event that any
person or entity submits an offer for the Assets in compliance
with the Sale Procedures (as approved by the Bankruptcy Court)
that is deemed by Seller or the Bankruptcy Court to be a higher
and better offer for the Assets than the offer for the Assets
represented by the terms of this Agreement, then Buyer shall be
free to bid for the Assets on terms different and varying from
the terms set forth in this Agreement and any other agreement or
instrument contemplated hereunder. In such event, Buyer shall
have no further obligations to Seller or the Executives under
this Agreement or the related agreements identified in paragraphs
(a) through {(g) of Section 5.1.

ARTICLE III
REPRESENTATIONS AND WARRANTIES OF SELLER
AND THE EXECUTIVES

seller and the Executives represent and warrant to, and
covenant with, Buyer as follows:

3.1 Qrganization, Power and Authority. Seller is a
corporation duly crganized, validly existigg and in goqd.itandizg
under the laws of the State of Delaware, with gll requisite pgnd
and authority (corporate Or otherwise) to own 1ts progertles
assets and to carry on its busingss.as such business 13 ngw
conducted. Seller has no subsidiaries, owns ATHENA and the
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Assets directly and does business under the name CRC Data Sys-
tems. Seller has delivered to Buyer complete and correct copiles
of Seller’s Certificate of Incorporation and Seller's By-laws as
of the date of this Agreement, each of which are set forth in
Section 3.1 of the Disclosure Schedule and have been previcusly
delivered to Buyer and initialed by Seller’s counsel.

. 3.2 No Reguired Consents. Except as contemplated by
this Agreement or as set forth in Section 3.2 of the Disclosure
S;hgdule, no consents, approvals, authorizations, declarations or
filings, including without limitation any consent, approval or
author#zation of, or declaration or filing with, any governmental
authority or any other person or entity, are required on the part
of Seller or the Executives in connection with the execution and

delivery of this Agreement or consummation of the transactions
contemplated hereby.

3.3 Agthorization. Seller has the requisite corporate
power gnd authorlty and the Executives have the legal capacity to
enter into this Agreement and the other agreements, documents and
instruments to be executed and delivered by Seller or the Execu-
tives pursuant hereto (the "Additional Seller’s Documents") and
to carry out the transactions contemplated hereby and thereby.
The execution, delivery and performance of this Agreement and the
Additicnal Seller’s Documents by Seller and the consummation of
the transactions contemplated hereby and thereby have been duly
authorized by the Board of Directors of Seller and, if legally
required, the stockholders of Seller, and no other corporate
actions or proceedings on the part of Seller or its stockholders
are necessary to authorize this Agreement and the Additional
Seller’s Documents and the transactions contemplated hereby and
thereby. When fully executed and delivered, this Agreement and
cach of the Additional Seller’s Documents will constitute the
valid and binding agreements of Seller or the Executives, as
applicable, enforceable against Sellgr and gach of the Execu-
rives, respectively, in accordance with their respective terms.

3.4 Capitalization. AS of the date of this Agreement,
the authorized capital stock of Seller consists of 10,000 sh?res
of common stock, par value $.01 per share (;he "Comm?n Stock ),
200 shares of which are issued and oupstandlpg (the "Outstanding
Common Stock"). Except as set forth in Section 3.4 of the .
Disclosure Schedule, all of the Outstanding Common Stoc;lhas deen
duly authorized, validly issued, fu;ly pald, nonassesz; e Zn
free of any mortgage, pledge, gecurlty‘lnterest, encu fraﬁctéver
lien, claim or charge of any kind or right of cothers of wha

nature, preemptive rights or other restrictions with respect
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thereto. The Outstanding Common Stock is, and, as of the Closing
Date, the then Outstanding Common Stock will be, owned of record
and beneficially by the entities or individuals and in the
amounts set forth in Section 3.4 of the Disclosure Schedule.
There are no securities outstanding which are convertible into or
exercisable or exchangeable for shares of capital stock of
Seller, and there are no outstanding options, rights, contracts,
warrants, subscriptions, conversion rights or other agreements or
commitments pursuant to which Seller may be required to purchase,
redeem, 1issue or sell any shares of capital stock or other secu-
rities of Seller or in any way relating to the issuance or voting
of any capital stock or other securities of Seller.

3.5 Financial Statements. Except as set forth in
Section 3.5 of the Disclosure Schedule, Seller does not have and
has not ever had any audited financial statements. The financial
information of Seller as of and for the periods ended Decem-
ber 31, 1995 and December 31, 1994 and the financial information
of CRC as of December 31, 1993 and December 31, 1992, heretofore
delivered to Buyer and set forth in Section 3.5 of the Disclosure
Schedule (collectively, the "Financial Statements"), i1s correct,
complete and accurate in all material respects and fairly pres-
ents the financial condition of Seller or CRC, as applicable, as
of the dates and for the periods indicated. The books and
records of Seller include all material entries and transactions
necessary for a fair presentation of the Financial Statements.
Except as disclosed in writing to Buyer in Section 3.5 of the
Disclosure Schedule, the Financial St:a:zements have been prepared
in accordance with generally accepted accounting principles as
historically and consistently applied, with the exception of the
absence of footnote disclosure.

3.6 No Undisclosed Liabilities. Except (a) as set
forth in Section 3.6 of the Disclosure Schedule, (b) as and to
the extent of the amounts specifically reflected or reserved

against in the Financial Statements, (c) for any contingent
1iabilities disclosed in the footnotes (if any) to the Financial
Statements, (d) for write-offs or discounts of receivables and

actual returns taken, made or accepted by Seller after the date
of this Agreement or (e) for current liabilities which were in-
curred, and obligations under agreements, commitments or con-.
tracts which were entered into, in the ordinary course of busi-
ness and consistent with past practice, Seller does not have lia-
bilities or obligations of any nature (whether absolute, accrued,
known or unknown, contingent or otherwise and whether due or to
become due). Without limiting the foregoing, to the extent
minimum royalties under any contract, agreement, arrangement oOr
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understanding have not been paid in full, such royalties are ade-
quately accrued for in the Financial Statements.

3.7 Interim Change. Except as set forth in Section
3.7 of the Disclosure Schedule, since December 31, 1995, Seller
has bgen operating ATHENA only in, and has not engaged in any
materlal transaction relating to ATHENA other than in, the ordi-

nary course of business and consistent with past practice, and
Seller has not:

(a) suffered any change, nor has there oc-
curred or arisen any event, having or which in the
future could reasonably be expected to have a Material
Adverse Effect (as defined below) on Seller or ATHENA;

_ (b) forgiven or cancelled any debts or
c}alms or waived, released or relinquished any contract
right or any other rights of the business of Seller,
other than in the ordinary course of business and
consistent with past practice;

(¢} paid, discharged or satisfied any liens,
encumbrances, liabilities or obligations (absolute,

accrued, contingent or otherwise), other than in the
ordinary course of business and consistent with past
practice;

(d) suffered any damage, destruction or loss
of property, whether or not covered by insurance, which
has had or could reasonably be expected to have a
Material Adverse Effect;

(e) changed its policy with respect to the
recording of return reserve provisions or provisions
for bad debt;

(f) created, incurred or assumed any logg-
term debt (including obligations in respect of caplgal
leases), or assumed, guaranteed, endorsed or otherwilse

pecome liable or responsible (whether directly, contin-
gently or otherwise) for the obliggtlcgs.of any other
individual, corporation, partnership, golnt venture,"
association, organization or other entity (a "Person ) .
except for the endorsement of checks in the ordinary
course of collection, or made.any loans, gdvances Oi
capital contributions to, or investments 1n, any other

Person;
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(g) been subjected tc any mortgage, pledge,
lien, charge or other encumbrance of any kind or,
except for liens for current Taxes not yet due and
except for sales of inventory in the ordinary course of
business and consistent with past practice, sold, as-
signed or transferred any of its properties or assets
(real, personal or mixed, tangible or intangible)} ;

(h) (i) increased in any manner the wages,
salaries or compensaticn of any employees of ATHENA or
employees of Seller contributing to the operations of
ATHENA, whose names are set forth in Section 3.7(h) of
the Disclosure Schedule (the "ATHENA Employees") except
as required under any written plan, agreement or ar-
rangement in effect as of December 31, 1995, (ii) paid
or agreed to pay any pension, retirement allowance or
other employee benefit not required or contemplated by
any plan, agreement or arrangement in effect as of
December 31, 1995 to any ATHENA Employee or other
person or (iii) committed itself to any pension, prof-
it-sharing, bonus, severance pay, retirement or other
benefit plan, agreement or arrangement, or to any
employment or consulting agreement with or for the
benefit of any ATHENA Employee or to amend any such
plan, agreement or arrangement in effect as of December
31, 1995, except as may have been required to comply
with applicable law;

(i) acquired (i) by merger or consolidation
with, or by the purchase of the assets oﬁ, or by any
other manner, any corporation, partnership, assocliation
or other business organization or division thereof or
(ii) any assets that are material in the agg;egate to
Seller, except purchases of inventory,.materlals and
supplies in the ordinary course.of business and consis-
tent with past practice and capltgl expenditures for
additions to property, plant, equipment oOr lntanglble.
capital assets not exceeding $20,000 in the aggregate;

(j) entered into any ggreement,rgzngiagzsir
itment, other than in the ordinary COuUrse -
igzglgr as contemplated by this Agreement, with {ispeci
to the manufacture of any software p;odugt of Se zr o
ATHENA or any update, upgrade or derivative the;ig -
whether now in process, under_contract or in pu dlcal—
tion, which has ever been or is currently being deve
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oped, licensed, manufactured, sold, distributed or
otherwise published by Seller;

. (k) made any change in its accounting prin-
ciples or.methods, €Xcept as may have been required by
a change in generally accepted accounting principles;

(1) amended the Certificate of Incorporation
or By-Laws of Seller; or

. (m)l guthorized, or committed or agreed,
whe;her ln writing or otherwise, to take, any of the
actions described elsewhere in this Section 3.7.

3.3 Title to Assets. Except as set forth in Section
3.8 of the Disclosure Schedule, Seller has and (with Bankruptcy
Eizrgszggro¥al) will convey to Buygr good and marketable title to

s free and clear of all liens (other than liens for

current Taxes not yet due and minor imperfections of title or
mlnor_encumbrances, if any, which in the aggregate do not have a
Mgterlal Adverse Effect), other than property that is leased or
licensed. "Material Adverse Effect" shall mean that such event,
change or effect is materially adverse to the business, opera-
tions, properties, assets (including intangible assets), liabili-
ties (including contingent liabilities), financial condition or
results of operations of ATHENA. Except as set forth in Section
3.8 of the Disclosure Schedule, Seller has valid and enforceable
leases or licenses, as the case may be, with respect to the
Assets consisting of property that is leased or licensed, under
which there exists no default, event of default or event which,
with notice or lapse of time or both, would constitute a default,
except for such defaults which could not reasonably be expected
ro have, either individually or in the aggregate, a Material
Adverse Effect. Seller is in possession of all of the Assets,
including without limitation all information and documer.:s
relating to research and development activities (whether or not

completed) .

3.9 No Violation. Except as set forth in Section 3.9
of the Disclosure Schedule, neither the execution and delivery of
this Agreement nor the consummation of the transactigng contem-
plated hereby will violate any provision of the Ce;tlflcatg of
Incorporation or By-Laws of Seller, violate or be in confl}ct
with, or constitute a default (or an event which, with notice or
lapse of time, or both, would constitute a default) under, oOr
result in the termination of, or accelerate the perﬁormance
required by, or cause the acceleration of the maturity cf any
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debt or obligation pursuant to, or result in the creation or
imposition of any security interest, lien or other encumbrance
upon any property or assets of Seller, CRC or the Executives (in-
cluding without limitation the Assets) under, any agreement or
commitment to which Seller, CRC or any of the Executives is a
party or by which Seller, CRC or any cf the Executives is bound,
or to which the property of Seller or CRC or any of the Execu-
tives 1s subject, or violate any statute or law or any judgment,

decree, order, regulation or rule of any court or governmental
authority.

3.10 Litigation. Except as set forth in Section 3.10
of the Disclosure Schedule, there are:

(a) no actions, suits, inquiries, investiga-
tions or proceedings pending or, to the best knowledge
of Seller and the Executives, threatened against Seller
or the Executives or any individual in his or her
capacity as an officer, director, employee or stock-
holder of Seller, at law or in equity, before any court
or governmental or other regulatory or administrative
agency or commission, or by any private person or
entity, and there is no material claim against Seller
or the Executives or any such individual, which, in any
such case, could reasonably be expected to, directly or
indirectly, affect the Assets or the transactions con-
templated by this Agreement; and

(b) no existing or pending orders, judgments
or decrees of any court or governmental agency by which
Seller or the Executives or any individual in his or
her capacity as an officer, director, employee or
stockholder of Seller, may be bound or which may give
rise to any material claims against the Assets, the
transactions contemplated by this Agreement or the
rights and interests to be acquired by Buyer pursuant
hereto.

3.11 Taxes. Except as disclosed in Section 3.11 of
the Disclosure Schedule:

(a) all returns, declarations, reports,
estimates, information returns and statements (collec-
tively, "Iax Returns") required to be filed by Seller
for all periods ending on or beﬁore the Closing Date
have been (or will be) timely filed, and all such Tax
Returns are true, correct and complete; the Company 18
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not required to file any state Tax Returns other than

in the State of New York, the State of Illinocis and the
State of Delaware;

(b) Seller has not requested any extension
of time within which to file any Tax Return, which Tax
Return has not since been filed, and there are no out-
standing waivers or comparable consents regarding the
application of the statute of limitations with respect
toliny Taxes or Tax Returns that have been given by
Seller;

(c) Seller has timely paid all Taxes due or
claimed to be due by it to any federal, state, local or
foreign taxing authority with respect to periods (or
portion therecof) ending on or before the Closing Date;

(a) there are no liens for Taxes upon the
assets of Seller except liens for Taxes not yet due;

(e) no deficiency for any Taxes has been
proposed, asserted or assessed against Seller which has
not been resolved and paid in full; there are no out-
standing waivers or comparable consents regarding the
application of the statute of limitations with respect
to any Taxes or Tax Returns that have been given by
Seller;

(f) no audit or other proceeding by any
federal, state, local or foreign court, governmental,
regulatory, administrative or similar authority 1is
presently pending with respect to any Taxes or Tax
Returns of Seller;

(g) no Tax is required to be withheld from
the Purchase Price as a result of the transfers contem-
plated by this Agreement pursuant to any provision of
the Internal Revenue Code of 1986, as amended (the
"Code") or any other provision of federal, state, for-
eign or local Tax law;

(h) Seller has complied (and until the
Closing will comply) in all material respects with all
applicable laws, rules and regulations relating to the
payment and withholding of Taxes (including, without
limitation, withholding of Taxes pursuant to Sections
1441 and 1442 of the Code or similar provisions under
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any foreign laws) and has, within the time and in the
manner.prescribed by law, withheld from employee wages
and paid over to the proper governmental authorities
all amounts required to be so withheld and paid over
under all applicable law; and

_ (1) Seller has no obligations under any Tax
sharing agreement or similar contract or arrangement;
except as set forth in Section 3.11 of the Disclosuré
Schedule, no power of attorney has been granted by
Seller with respect to any matter relating to Taxes
which 1s currently in force.

For purposes of this Agreement, "Taxes" (including, with correla-
tive meaning, the term "Tax") shall mean all taxes, charges

fees, leyles or other assessments, including without limitaéion
all net income, gross receipts, sales, use, ad valorem, transfer
frapchlse, profits, license, withholding, payroll, employment '
exclise, estimated, severance, stamp, occupation, recording ’
property or other taxes, customs duties, fees, assessments’or
charges of any kind whatsoever, together with any interest
penalties, additions toc tax or other additional amounts iméosed

¥ith_respect thereto imposed by any taxing authority domestic or
oreign.

3.12 Intellectual Property.

(a) For purposes of this Agreement, "Intellectual
Property" shall mean all industrial and intellectual property
rights used in or necessary to the business of ATHENA as current-
1y conducted and as currently proposed to be conducted, including
all patents and patent applications; trademarks, trademark regis-
trations and applications; trade names; service marks and service
mark registrations and applications; the goodwill of the business
connected with the use of and symbolized by such trademarks,
frade names and service marks; copyright and copyright registra-
rions and applications; computer software; technology, know-how,
trade secrets, proprietary processes and formulae; and all
technical manuals and documentation made or used in connection

with any of the foregoing.

(b) Except as set forth in Secticn 3.12 of the
Disclosure Schedule, Seller owns or has the right to use, sell or
license the Intellectual Property, free and clear of all liens,
claims and encumbrances. Section 3.12 of the Disclosure Schedule
sets forth a complete and accurate list of all federal, state and
foreign patents and patent applications, trademark or service
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mark.applications and registrations, copyright registrations and
applications, and material unregistered copyrights, service
marks, trademarks and trade names, each as owned by Seller. All
Intellectual Property registrations are valid and subsisting, are
held.in the name of Seller and are validly maintained. No
application or registration in Section 3.12 of the Disclosure
Schedgle is the subject of any pending, existing or threatened
opposition, interference, cancellation proceeding or other legal

or gqve;nmgntal proceeding before any registration authority in
any jurisdiction.

(c) Except as set forth in Section 3.12 of the
Disclosure Schedule, no person has a right to receive a royalty
or similar payment in respect of any item of Intellectual Prop-
erty pursuant to any contractual arrangements entered into by
Seller or otherwise. No former or present employees, officers or
directors of Seller hold any right, title or interest, directly

or indirectly, in whole or in part, in or to any Intellectual
Property.

(d) Section 3.12 of the Disclosure Schedule sets
forth a complete and accurate list of all agreements pertaining
to the use or grant of any right to use or practice any rights
under any Intellectual Property, whether Seller is the licensee
or licensor thereunder (collectively, the "Licenses"). The
Licenses are valid and binding obligations of Seller, enforceable
in accordance with zheir terms, and there are no breaches or de-
faults thereunder.

(e) Section 3.12 of the Disclosure Schedule lists
all of the computer software that is owned, licensed, leased or
otherwise used by Seller in connection with the operation of the
business of ATHENA as currently conducted, and identifies which
is owned, licensed, leased or otherwise usedf as the case may be.
Except as set forth in Section 3.12 of the DlsclosureISchedule,
all computer software listed in Section 3.12 of the.Dlgclosure
Schedule was developed (i) by employees of Seller within t?e
scope of their employment or (ii) as "works—madeffor—hlre, as
that term is defined under Section 101 of ;he United States Copyi
right Act, 17 U.S.C. § 101, pursuant to written agreements. Wit
respect to all computer software owned by Seller, Seller.has 5
taken or caused to be taken all reasonable steps to qbtaln in
retain valid and enforceable intellectual property rights there-

in.

(f) No trade secret, know-how or any other confi-
dential information relating to Seller has been disclecsed or
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authorized to pe disclosed to any third party, other than pursu-
ant to a nonfdlsclosu;e agreement that fully protects Seller’s
proprietary 1lnterest 1in and to such confidential information.

' ‘ (g) The conduct of the business of ATHENA does
not infringe upon any intellectual property right owned or
cont;olled by any third party. There are no claims or suits
pending or, to the best of Seller’'s knowledge, threatened, and
Seller has received no notice of any claim or suit (i) alieging
that Seller’s activities in relation to ATHENA or the conduct of
the business of ATHENA infringes upon or constitutes the unautho-
rized use of the proprietary rights of any third party or (ii)
challenging the ownership, use, validity or enforceability of the
Intellectual Property, nor is there, to the best knowledge of
Seller, a valid basis for any such claim or suit.

o - (h)  To the best knowledge of Seller, no third
party is infringing upon any Intellectual Property owned or con-
trolled by Seller, and no such claims have been made by Seller.

(i) There are no settlements, consents, judg-
ments, orders or other agreements which restrict Seller’s rights
to use any Intellectual Property.

(j) Except as set forth in Section 3.12 of the
Disclosure Sc:.edule, the consummation of the transactions contem-
plated hereby will not (i) give rise to any right of termination,
amendment, renegotiation, cancellation or acceleration with
respect to any License or (ii) result in the loss or impairment
of Seller’s rights to own, use, license or sell any of the Intel-
lectual Property or (iii) require the consent of any governmental
agency or third party.

3.13 Contracts and Commitments.

(a) Except as set forth in Section 3.13(a) of the
Disclosure Schedule, Seller (which, for the purpose of this
Section 3.13 shall include ATHENA to the extent that ATHENA is a
party to any contract, agreement, instrument, arrangement or
understanding) is not a party to any contracts, agreements,
instruments, arrangements oOr understandings, whether written or
oral (any such contracts, agreements, arrangements, instruments
or understandings as set forth in Section 3.13(a) of the Disclo-
sure Schedule, all agreements relating to Intellectual Property
set forth in Section 3.12 of the Disclosure Schgdgle and all
Assigned Contracts set forth in Section l.l(a)(}ll) of the )
Disclosure Schedule being referred to as "Material Contracts )
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(i) for the marketing, sale, lease, 1li-
cense, rental or distribution of Tel -ATHENA;

. (ii) to provide maintenance, service,
customization, enhancements or upgrades to Tel-ATHENA
licensees or users;

(iii) with developers of Tel-ATHENA who
are not ATHENA Employees;

(iv) providing for the nondisclosure, or
preservation of confidentiality, of trade secrets or
proprietary or other nonpublic or sensitive information
of or relating to ATHENA or the Assets;

(v) permitting resale, sublease, subli-
cense or distribution by Seller of third-party products
relating to ATHENA or the Assets;

(vi) for the lease or licensure of any
third-party software or Intellectual Property of ATHE-
NA;

(vii) which may be reasonably expected to

have or create a Material Adverse Effect;

(viii) with any supplier relating to
ATHENA containing any provision permitting any party
other than Seller to renegotiate the price or other
trerms or containing any pay-back or other similar
provision;

(ix) relating to indebtedness for bor-
rowed money or security therefor (including without
iimitation credit agreements, promissory notes, inden-
tures, guarantees, security agreements, plgdges, fac-
toring, arrangements and agreements regarding interest
rate or currency swaps, hedges or straddles or similar

transactions); or

(x) regarding employment, ;onsulting,
employee or director severance or termination for
ATHENA Employees.

(b) Except as set forth in Section 3.13(b) of the
isclosure Schedule:
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(i) no purchase contract agreement or
arrangement of Seller (whether as a purchaser or seller
thereunder) relating to ATHENA (or group of related
contracts with the same party) (A) continues for a
period of more than six months (including renewals or
extensions at the option of another party); (B) re-
gquires payment of more than $25,000 in any six-meonth
period; or (C) 1is not terminable by Seller or ATHENA,
as the case may be, without penalty upon notice of 60
days or less (excluding any contract or group of con-
tracts with a customer of Seller or ATHENA for the
sale, lease, license or rental of products or services
relating to Tel-ATHENA if such contract or group of

contracts was entered into by Seller in the ordinary
course of business) ;

{(ii) Seller does not have any out-
standing contract relating toc ATHENA with respect to
the employment of any officer, individual, employee,
agent, consultant, adviser, salesperson, representative
or other person {(whether of a legally binding nature or
in the nature of informal understandings) on a
full-time, part-time, contract or consulting basis,
which is not terminable by Seller or ATHENA, as the
case may be, on notice without cost or other liability
to Seller or ATHENA, including without limitation any
penalty or premium or provision for the payment of any
bonus or commission based on Seller’s or ATHENA’s (and
not the person’s) sales or earnings (except for pay-
ments required by applicable statutes) ;

(iii) no ATHENA Employee is being paid a
pase salary of more than $110,000 per annum for ser-
vices rendered to Seller or ATHENA;

(iv) neither Seller nor ATHENA is re-
stricted by any agreement, arrangement or understand}ng
from carrying on the business of ATHENA in any material
respect anywhere in the world (othgr than by gquraphlc
or use restrictions contained in licenses relating to

Intellectual Property);

(v) Seller does not have any ou;itand-
] e
ing loan relating to ATHENA, other than reasona )
trgvel advances to ATHENA Employees for t;avel and rea
sonable entertainment expenses 1n the ordinary course

of business; and

21

TRADEMARK
REEL: 002168 FRAME

: 0797



(v%) neither Seller nor any Stockholder
has any outstanding power of attorney relating to
ATHENA or the Assets.

(c) Seller and the Executives have delivered to
Buyer complete and correct copies of all Material Contracts
plans, leases, policies and licenses described or referred Eo in
the schedules hereto, and such Material Contracts, plans, leases,

pﬁ%icies and licenses are valid, binding and in full force and
effect.

. 3.14 Compliance with Laws. Seller and ATHENA are in
compilance with all applicable laws, regulations and other ‘
requirements of all national governmental authorities and of all
states, municipalities and other political subdivisions and
agencies thereof having jurisdiction over Seller relating to the
operation of ATHENA or the development, marketing, sale, licen-
sure or distribution of its products, the failure to comply with
which could have a Material Adverse Effect or a material adverse
effect on Buyer, or the Assets, except where the failure so to be
in compliance would not have a Material Adverse Effect.

3.15 Employee Benefit Plans.

(a) Schedule 3.15(a) contains a true and complete
list of each deferred compensation and each bonus or other incen-
tive compensation, stock purchase, stock option and other equity
compensation plan, program, agreement or arrangement; each sever-
ance or termination pay, medical, surgical, hospitalization, life
insurance and other "welfare" plan, fund or program (within the
meaning of Section 3(1) of the Employee Retirement Income Securi-
ty Act of 1974, as amended ("ERISA")); each profit-sharing, stock
bonus or other "pension" plan, fund or program (within the
meaning of Section 3(2) of ERISA); each employment, tgrmination
or severance agreement; and each other employee benefit planc
fund, program, agreement oOr arrangement, 1in eacb case, that 1is
sponscred, maintained or contributed to or requm;ed to be con-
tributed to by the Seller or by any trade or business, whether or
not incorporated (an "ERISA affiliate"), that tggether with the
Seller would be deemed a "single employer" within the meaning of
Section 4001 (b) of ERISA, or to which the Seller or an ERISA
Affiliate is party, whether written or oral, for the beneflt of
any ATHENA Employee oOr former ATHENA Employee (the "plans") .

None of the Plans 1is subject to Section 302 or Title IV of ERISA

or Section 412 of the Code.
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{b) With respect to each Plan, Seller or the
Seller has heretofore delivered to Buyer true and complete copies
of each of the following documents:

(1) a copy of the Plan and any amend-
ments thereto (or if the Plan is not a written Plan, a
description thereof) ;

(1i) a copy of the three most recent
annual reports and actuarial reports, if required under
ERISA, and the three most recent reports prepared with
respect thereto in accordance with Statement of Finan-
cial Accounting Standards No. 87;

(111) a copy of the most recent Summary
Plan Description required under ERISA with respect
thereto;

(iv) if the Plan is funded through a
trust or any third party funding vehicle, a copy of the
trust or other funding agreement and the latest finan-
cial statements thereof; and

(v) the most recent determination
letter received from the Internal Revenue Service with
respect to each Plan intended to qualify under Section
401 of the Code.

(c) No liability under Title IV cr Section 302 of
ERISA has been incurred by the Seller or any ERISA Affiliate that
has not been satisfied in full, and no condition exists that
presents a material risk to the Seller or any ERISA Affiliate of
incurring any such liability, other than liability for premiums
due the Pension Benefit Guaranty Corporation (which premiums have
been paid when due). Insofar as the representation made in this
Section 3.15(c) applies to Sections 4064, 4069 or 4204 of Title
IV of ERISA, it is made with respect to any employee benefit
plan, program, agreement or arrangement subject to Title IV of
ERISA to which the Seller or any ERISA Affiliate made, or was re-
quired to make, contributions during the five year period ending
on the last day of the most recent plan year ended prior to the
Closing Date.

(d) Neither the Seller, any Plan, any trust
created thereunder nor any trustee or administrator thereof has
engaged in a transaction in connection with which the Seller, any
Plan, any such trust or any trustee or administrator thereof, or
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any party'dealing wi;h any Plan or any such trust could be sub-
Ject to either a civil penalty assessed pursuant to Section 409

or 502 (i) of ERTSA or a tax imposed pursuant to Section 4975 or
4976 of the Ccde.

' _ (e) Each Plan has been operated and administered
in all mateylal respects in accordance with its terms and appli-
cable law, including but not limited to ERISA and the Code.

(f) Each Plan intended to be "qualified" within
the meaning of Section 401 (a) of the Code is so qualified and the
trusts maintained thereunder are exempt from taxation under
Section 501(a) of the Code. Each Plan intended to satisfy the
requirements of Section 501 (c) (9) has satisfied such require-
ments.

(g) No Plan provides medical, surgical, hospital-
ization, death or similar benefits (whether or not insured) for
any ATHENA Employee or former ATHENA Employee for periods extend-
ing beyond such employee’s retirement or other termination of
service, other than (i) coverage mandated by applicable law, (ii)
death benefits under any "pension plan" or (iii) benefits the
full cost of which is borne by the current or former ATHENA
Employee (cor his or her beneficiary).

(h) There are no pending, threatened or antici-
pated claims by or on behalf of any Plan, by any ATHENA Employee
or beneficiary of any ATHENA Employee covered under any such Plan
or otherwise involving any such Plan (other than routine claims
for benefits).

3.16 Employees. Seller has fully complied with all
applicable laws and regulations with respect to the ATHENA
Employees, employment and employment practices, terms and condi-
tions of employment and wages and hours and has not engaged in
any unfair labor practice. In addition, Seller has fully per-
formed and satisfied its contractual obligations to the ATHENA
Employees. There is no unfair labor practice complaint against
Seller pending before the National Labor Relations Board; there
is no labor strike, dispute, slowdown or stoppage actually
pending or threatened against or affecting Seller; and Seller is
not a party to any collective bargaining agreement.

3.17 Insurance. Section 3.17 of the Disclosure Sched-
ule sets forth a list of all policies or binders of insurance
held by or on behalf of Seller or ATHENA in respect of the Assets
(specifying the insurer, amount of the coverage, type of insur-
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ance, expiration date of each policy, risks insured and any
pending claims thereunder). There has not been any failure to
give any notice or present any claim under any such pelicy or
binder in a timely fashion or in the manner or detail required by
the policy or binder. There are no outstanding past due premiums
or claims, and there are no provisions for retroactive or retro-
spective premium adjustments. No notice of cancellation or
nonrenewal with respect to, or disallowance of any claim under,
any such policy or binder has been received by Seller or ATHENA
or any officer or director thereof. Section 2.17 of the Disclo-
sure Schedule also sets forth a description of all outstanding
bonds and other surety arrangements issued or entered into in
connection with the business of ATHENA.

3.18 Environmental Matters.

(a) During any period that Seller has leased or
owned its properties or owned or operated any facilities, there
have been no disposals, releases or threatened releases of oil or
petroleum or Hazardous Materials (as hereinafter defined) on,
from or under such properties or facilities. Neither Seller nor
the Executives has any knowledge after due inquiry of any pres-
ence, disposals, releases or threatened releases of oil or
petroleum or Hazardous Materials on, from or under any of such
properties or facilities, which may have occurred prior to Seller
having taken possession of any of such properties or facilities.
For the purposes of this Agreement, the terms "facility," "dis-
posal," "release" and "threatened release" shall have the defi-
nitions assigned thereto by the Comprehensive Environmental
Response, Compensation and Liability Act of 1980, 42 U.S.C.

§ 9601 et seqg., as amended ("CERCLA"). For the purposes of this
Agreement, "Hazardous Materials" shall mean any hazardous or
toxic substance, material or waste which is or becomes prior to
the Closing regulated under, or defined as a "hazardous sub-
stance," "pollutant," "contaminant," "toxic chemical," "hazardous
material," "toxic substance" or "hazardous chemical" under (i)
CERCLA; (ii) any similar federal, state or local law; or (iii)
regulations promulgated under any of the above laws or statutes.

(b) None of the properties, facilities or opera-
rions of Seller is in violation of any federal, state or local
law, ordinance, regulation or order relating to industrial
hygiene or to the environmental conditions on, unde; or about
such properties or facilities, including, but not limited to,
soil and ground water condition. During the time that Seller has
owned or leased its properties and facilities, neither Seller
nor, to the best knowledge of the Executives and Seller after due
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inquiry, any third party, has used, generated, manufactured or
stored on, under or about such properties or facilities or trans-

porteq Lo or from such properties or facilities any Hazardous
Materials.

(c) During the time that Seller has owned or
leased its properties and facilities, there has been no litiga-
tion brought or threatened against and no request for information
made to Seller by, or any settlement reached by Seller with, any
party or parties alleging the presence, disposal, release or
threatened release of any oil or petroleum or Hazardous Materials
on, from or under any of such properties or facilities.

3.19 Transactions with Interested Persons. Except as
set forth in Section 3.19 of the Disclosure Schedule, to the best
knowledge of Seller and the Executives, no officer, employee or
director of Seller or any of their respective spouses or chil-
dren, owns, directly or indirectly, on an individual or joint
basis, any material interest in, or serves as an officer or
director of, any customer, competitor or supplier of ATHENA, or
any organization which has a Material Contract with Seller
relating to ATHENA.

3.20 MWarranty or Other Claims. Except as set forth in
Section 3.20 of the Disclosure Schedule, neither Seller nor
either Executive knows or has reason to know of any existing or
threatened claims against any of them, or any facts upon which a
claim against any of them could be based, relating in any way to
services or products which are materially defective or materially
fail to meet any service or product warranties relating to the
Assets.

ARTICLE IV
REPRESENTATIONS AND WARRANTIES OF BUYER

Buyer represents and warrants to Seller as follows:

4.1 Organization, Power and Authority. Buyer is a

corporation duly organized, validly existing and in good standing
under the laws of the State of Delaware.

4.2 Authorization. Buyer has the requisite corporate
power and authority to enter into this Agreement and the other
agreements, documents and instruments to be executed and deliv-
ered by the Buyer pursuant hereto {(the "Additicnal Buyer'’s Docu-
ments") and to carry out the transactions contemplated hereby and
thereby. The execution, delivery and performance of this Agree-
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ment and the Additional Buyer’s Documents and the consummation of
the transactions contemplated hereby and thereby have been duly
authorized by the Board of Directors of Buyer, and no other
corporate proceedings on the part of Buyer or its stockholders
are necessary to authorize this Agreement and the Additional
Buyer’s Documents and transactions contemplated hereby and
thereby. When fully executed and delivered, this Agreement and
each of the Additioconal Buyer’'s Documents will constitute the
valid and binding agreements of Buyer, enforceable against Buyer
in accordance with their respective terms.

ARTICLE V
ADDITIONAL REPRESENTATIONS AND COVENANTS

5.1 Related Agreements and Instruments.

(a) Buyer agrees to execute and deliver to each
of JSH Enterprises, Inc. ("JSH") and JTR Associates, Inc.
("JTR"), and each of the Executives agrees to cause JSH and JTR,
as applicable, to execute and deliver to Buyer, on or prior to
the Closing Date, a Noncompetiticon Agreement, substantially in
the form attached hereto as Exhibit H (each, a "Noncompetition
Agreement"). Seller agrees to comply with the terms and provi-
sions of the Noncompetition Agreements as an affiliate of the
Executives.

(b) Buyer agrees to execute and deliver to each
JSH and JTR, and each of the Executives agrees to cause JSH and
JTR, as applicable, to execute and deliver to Buyer, on Or prior
to the Closing Date, a Consulting Agreement, substantially in the
form attached hereto as Exhibit I (the "Consulting Agreement").

(c) Buyer and Seller agree to execute and deliver
to each other, on or prior to the Closing Date, the Tel-ATHENA
License Retention Agreement.

(d) Buyer and Seller agree to execute and deliver
to each other, on or prior to the Closing Date, a Support and
Maintenance Agreement, substantially in the form attached hereto
as Exhibit J (the "Support and Maintenance Agreement") .

(e) Buyer and Seller agree to execute and deliver
to each other on or prior toc the Closing Date a Third-Party
vVendor Agreement, substantially in the form attached hzreto as
Exhibit K (the "Third-Party Vendor Agreement") .

27

TRADEMARK
REEL: 002168 FRAME: 0803



(f) Buyer and Seller agree to execute and deliver
to each other the KOL Security Agreement on or prior to the
Closing Date.

(g) Buyer agrees to execute and deliver to JSH
and JTR, and each of the Executives agrees to cause JSH or JTR,

as applicable, to execute and deliver, on or prior to the Closing
Date, a Subordinated Security Agreement, substantially in the

form attached heretc as Exhibit L (the "Subordinated Security
Agreement") .

(h) Or on prior to February 10, 1997 (but in any
event prior to the Closing Date), Seller agrees to deliver to
Buyer a complete and accurate list of all agreements and ar-
rangements (whether written or oral) known to Seller, other than
the agreements listed in Section 3.1(a) (iii) of the Disclosure
Schedule, pursuant to which any person or entity has been granted
any right to use any Intellectual Property of ATHENA, whether
granted directly by Seller or otherwise. The list shall include
a full description of each such agreement or arrangement, con-
sisting of the title of the agreement (if any), the date on which
the agreement or arrangement was signed or became effective and
the parties thereto.

5.2 Covenants with Respect to the Schedules. During
the period from the date of each of the schedules and exhibits
hereto through the delivery by Buyer of the last installment of
the Purchase Price pursuant to Section 1.3 hereof or the termina-
tion or expiration of this Agreement, whichever shall first
occur, Seller and the Executives shall promptly inform Buyer in
writing of (i) any fact or circumstance of which Seller or the
Executives is then aware which would make any of the representa-
tions and warranties not true and (ii) any proposed additicns to,
subtractions from, alterations to or modifications of the infor-
mation disclosed by Seller in any Section of the Disclosure
Schedule which could have a Material Adverse Effect, which
additions, subtractions, alterations or modifications shall not
be deemed to actually amend the Disclosure Schedule without the
express written consent of Buyer, or a material adverse effect on
the Assets or Buyer’s rights or respcnsibilities under this

Agreement.

5.3 Conduct of Business. Prior to the Closing, unless
Buyer shall otherwise agree in writing, or as otherwise expressly
contemplated by this Agreement:
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(a) subject to orders of the Bankruptcy

Court, Seller shall conduct the business of ATHENA only
in the ordinary and usual course consistent with past
practice, and Seller shall use its reascnable efforts
to preserve intact the present business organization,
keep available the services of its respective present
officers and key employees and preserve the goodwill of
those having business relationships with ATHENA;

(b) until the Petiticn Date, Seller shall
pay and perform when due its obligations related to
ATHENA incurred in the ordinary course of business con-
sistent with current practice;

(c} Seller shall not (i) amend its Certifi-
cate of Incorporation, By-Laws or other organizational
documents, (ii) split, combine or reclassify any shares
OflltS outstanding capital stock, (iii) declare, set
QSLde or pay any dividend or other distribution payable
in cash, stock or property or (iv) directly or indi-
rectly redeem or otherwise acquire any shares of its
capital stock;

o (d) Seller shall not: (1) enter into any
joint venture or strategic alliance relationship relat-
ing in any way to ATHENA or the Assets; (ii) merge or
consolidate with another entity; (iii) acquire or pur-
chase an equity interest in or a substantial portion of
the assets of another corporation, partnership or other
business organization or otherwise acquire any assets
outside the ordinary and usual course of business of
Seller and consistent with past practice or otherwise
enter into any material contract, commitment or trans-
action outside the ordinary and usual course of busi-
ness of Seller consistent with past practice, except
for asset acquisitions and material contracts, commit-
ments and transactions which would not have a Material
aAdverse Effect (or a material adverse effect on the
Assets or Seller’s ability to perform its cobligations
hereunder or consummate the transactions contemplated
hereby); (iv) sell, lease, license, waive, release,
rransfer, encumber oOr otherwise dispose of any of the
Assets outside the ordinary and usual course of busi-
ness of Seller and consistent with past practice; (V)
incur, assume OY prepay any material indebtedness oOr
any other material liabilities other than in the o;dl—
nary course of business of Seller and consistent with
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past practice; (vi) assume, guarantee, endorse or
otherwise become liable or responsible (whether direcrt-
ly, contingently or otherwise) for the obligations of
any other person other than in the ordinary course of
business of Seller and consistent with past practice;
(vii) authorize or make any loans, advances or capital
contributions to, or investments in, any other person,
except for loans, advances or capital contributions
which would not have a Material Adverse Effect (or a
material adverse effect on the Assets or Seller’s
ability to perform its obligations hereunder or consum-
mate the transactions contemplated hereby); (viii)
permit any insurance policy covering ATHENA or the
Assets to be cancelled or terminated other than in the
ordinary course of business of Seller; or (ix) enter
into any contract, agreement, commitment or arrangement
with respect to any of the foregoing which could have a
Material Adverse Effect or a material adverse effect on
the Assets or Seller’s ability to perform its obli-
gations hereunder or consummate the transactions con-
templated hereby;

(e) Seller shall not take any action with
respect to, or make any material change in, its ac-
counting policies or procedures, except as may be
required by a change in generally accepted accounting
principles;

(f) Seller shall not make any Tax election
or settle or compromise any income Tax liability or
file any Tax Return which may have a Material Adverse
Effect or a material adverse effect on the Assets or
Seller’s ability to perform its obligations hereunder
or consummate the transactions contemplated hereby
prior to the last day (including extensions) prescribed
by law;

(g) neither Seller nor the Executives shall
take any action that would cause any of the representa-
tions or warranties of Seller or either of the Execu-

tives to be untrue; and

(h) Seller shall not agree to take any of
the actions described in subsections (c) through (g) of

rhis Section 5.3.
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5.4 Payment of Taxes. Subject to an '

of the Bankruptcy Court, Seller shall]be liableyfggpiggagé§12§der
the Execut}ves shall pay (i) any and all Taxes, fees and other o
charges whlch'shall become due or shall have aécrued on account
of the operatlon_and conduct of Seller’s business on or beforg
the date of Closing, or on account of Seller’s use, acquisition
ownership or sale of any of the Assets, and (ii) aﬁy other saleé
use, stamp, transfer or other similar Tax, fee or duty imposed '
with respect to the transactions contemplated by this Agreement

5.5 Further Assurances. Seller an '
shall, from time to time following the Closing ngeExi;g;lZEE
request of Buyer and without further cost or expensé to Buyer
execute, acknowledge, seal and deliver all such instrumentg aﬁd
do;uments of conveyance and transfer, and do all such further
things as Buyer may request to perfect the transfer and deliver
to Buyer of'all of the rights and interests in the Assets and tg
more effectively consummate the transactions contemplated hereb
Siéleg and each of the Executives each shall use its or his besz'
efforts:

. (a) to obtain and deliver to Buyer all such con-
sents, licenses, permits and approvals as may be required for
Seller and each of the Executives to perform its obligations
hereunder; and

| (b) to obtain for Buyer all such consents,
licenses, permits and approvals as Buyer shall deem necessary or
desirable to accomplish the purchase of the Assets or to enable
Buyer fully to develop, modify, enhance, distribute, lease,
license, sell or use any of the Assets.

5.6 Access. For a period of at least three years
after the Closing Date, Seller agrees to retain (a) all financial
and tax records and minute books of Seller and ATHENA relating to
the periocd on or before the Closing Date and (b) any documents
and other materials relating to Seller and ATHENA which are not
conveyed pursuant to this Agreement. After such three-year
period, Seller and the Executives will not dispose of such
materials without first giving Buyer the opportunity, at Buyer’s
expense, to remove and retain all or any part of such materials
as it may select. During the period such materials are SO
retained, Seller shall, on reasonable notice, afford representa-
tives of Buyer access thereto, during regular buginess hours, to
examine and copy such materials. After the C1051ng, Buyer and
seller shall provide each other with such assistance as may
reasonably be requested by such party, at a reasonable cost to
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;he requesting party,'inlcqnnection with the preparation of any
dax Re;urnf audit or jud1c1§l or administrative proceeding or
etermination relating to liability for Taxes of Buyer or Seller

5.7 No Other Negotiations. Sell ] i
or shall immediately terminate any discussigislii?itaingigigdln
party concerning an Alternative Acquisition (as defineg below)
From andlafter the date of this Agreement until the earlier of
the Cloglng.Date or the termination of this Agreement in accor-
dance w;th its terms, Seller shall not, directly or indirectl
(a) solicit from any other person, firm or corporation any iny&i—
ries or proposals relating to the disposition of either the :
Assets or the assets, business or operations of Seller or to the
merger or other acquisition of Seller (any such disposition
merger or other acquisition being referred to as an "Alternéte
Transaction"); (b) enter into any written or oral agreement or
understanding with any person or entity (other than Buyer) in
furtberance of an Alternate Transaction; (¢) enter into or
continue any negotiations or discussions with any person or
entity (other than Buyer) in furtherance of an Alternate Transac-
tion; or (d) except as otherwise required by law, provide any
ngnpubllc financial or other confidential or proprietary informa-
tion regarding Seller or ATHENA to any person or entity (other
than Buyer or Buyer’s counsel) whom or which Seller or ATHENA (or
their respective officers, directors, employees, agents or repre-
sentatives) know, or have reason to believe, would have any
interest in participating in an Alternate Transaction. The
foregoing is subject to any order or ruling set forth by the
Bankruptcy Court.

5.8 Closing Conditions. Each of Seller and Buyer
shall use all reasonable efforts to cause the conditions prece-
dent to Closing to be fulfilled.

5.9 Consents and Approvals.

(a) Prior to the Closing, each of Seller and
Buyer shall use all reasonable efforts to obtain the authoriza-
tions, consents, orders and approvals of federal, state, local
and foreign regulatory bodies and officials, courts (including,
without limitation, the Bankruptcy Court) and other third parties
that may be or become necessary for the performance of their
respective obligations pursuant to this Agreement and the consum-
mation of the transactions contemplated by this Agreement, and
shall cooperate fully with each other in seeking promptly to
obtain such authorizations, consents, orders and approva}s as may
be necessary for the performarce of their respective obligations
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pursuant to this Agreement. On or prior to the Closing, Seller
shall use its best efforts to obtain all consents or approvals
relating to the Assigned Contracts. Neither Seller nor Buyer
shall take any action that is likely to have the effect of
delaying, impairing or impeding the receipt of any reguired
authorizations, consents, orders or approvals and shall use all
reasonable efforts to secure such authorizations, consents,
orders and approvals as promptly as possible.

(b) To the extent that the consents and approvals
referred to in Section 5.9(a) relating to Assigned Contracts are
not obtained by Seller, Seller will, upon the request of Buyer,
as to each Assigned Contract for which consent or approval has
not beer. obtained (the "Unassigned Contracts"), use reasonable
efforts after the Closing, to provide the Buyer the benefits of
such Unassigned Contracts, operate in any reascnable and lawful
arrangement designed to provide such benefits to Buyer without
incurring any obligation to any third party, and enforce, at the
request of Buyer, for the account of Buyer, any rights of Seller
arising from any such Unassigned Contract (including without
limitation the right to elect to terminate in accordance with the
terms therecof upon the request of Buyer).

5.10 Nonsolicitation. During the period from the
Closing to the third anniversary of the Closing (the "Applicable
Period"), Buyer shall not, directly or indirectly, recruit or
assist others in recruiting, hire or otherwise solicit for
employment, any employees of Seller listed on Schedule II hereto.

5.11 Consent to Jurisdiction. On and after the Peti-
tion Date, the Bankruptcy Court shall have jurisdiction over a}l
matters, including without limitation (a) any legal action, suit
or proceeding arising out of or relating to this Agreement or the
agreements or transactions contemplated hereby and (b) the
interpretation, implementation and enfo;cement of this Agreement,
and the parties hereto irrevocably subm}t and consent to sgcb
jurisdiction. For any legal action, suit or proceedlng arising
after the Bankruptcy Case is closed, thg parties hereto irrevoca-
bly submit and consent to the jurisdiction of the courts of the

State of New York.

5.12 Tel-ATHENA License. From‘and af;er the Closing
Date, the Tel-ATHENA License referred to in Section 1.3(a) hgriof
shall terminate and be of no further for;e or effect, and neither
party thereto shall have any further obligation thereunder.
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~5.13 1996 Fipancial Statements. If not provided to
Buyer prior to or at the Closing Date, Seller shall provide to
Buyer as soon as practicable following the Closing Date a balance
sheet and income statement of Seller as of and for the period
ended December 31, 1996, prepared in accordance with generally
accepted accounting principles as historically and consistently

applied, with the exception of the absence of footnote disclo-
sure.

ARTICLE VI
CONDITIONS PRECEDENT TQO CLOSING

6.1 Conditions to the Obligations of Buver and Seller.
The obligations of Seller and Buyer to effect the Closing are
subject to the satisfaction of or waiver by each of Seller and
Buyer of the following conditions:

(a) The Order shall have been entered on the
docket of the Bankruptcy Court;

(b) No stay of performance of the Order or
the consummation of the transactions contemplated
hereby shall be in effect; and

(c) No statute, rule, regulation, executive
order, decree or injunction shall have been enacted,
entered, promulgated or enforced by any court or gov-
ernmental entity which prohibits or restricts the
consummation of this Agreement and the transactions
contemplated hereby.

6.2 Conditions to the Obligations of Buyer. The
obligations of Buyer to effect the Closing are subject to ;he
satisfaction of or waiver by Buyer of the following conditions:

(a) The representations and warranties of
Seller and the Executives contained herein shall be
true and correct in all material respects (without
giving effect, for these purposes, Lo any material;ty
qualifications in such representations and warranties)
as of the Closing Date, as if made on and as of the
Closing Date.

(b) Seller and the Executives shall have
performed and complied in all respects witb all agree-
ments, obligations, covenants (including without limi-
tation those set forth in Article II hereof) and condi-
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tions.required by this Agreement to be performed or
complied with by them on or prior to the Closing.

. (c}) The Bankruptcy Court, upon proper no-
tice, shall have entered the Procedures Order.

(d) sSeller, as a debtor-in-possession, shall
have assumed its obligaticons under this Agreement and
the Tel-ATHENA License pursuant to Section 365 of the
Bankruptcy Code.

(e) The Bankruptcy Court, upon proper nctice
and opportunity for a hearing, shall have entered the
Order {or other order, in form and substance satisfac-
tory and acceptable to Buyer, approving the sale,
conveyance, transfer, assignment and delivery of the
Assets to Buyer (the "Other Order")) on the docket of
the Bankruptcy Court within 45 days following the Peti-
tion Date, and the Order or Other Order, as the case
may be, shall become final and not appealable and shall
be unappealed, and its implementation shall not be sub-
ject to any Stay, on or prior to the date which is 90
days following the Petition Date.

(£) Any condition or direction contained in
the Order shall have been fully complied with in all
material respects.

(g) The Bankruptcy Court shall have autho-
rized the assumption by Seller and assignment to the
Buyer of the Assigned Contracts pursuant to Section 365
of the Bankruptcy Code, and Seller shall have cured any
defaults under the Assigned Contracts prior to or upon
their assumption and assignment as contemplated herein.

(h) Seller shall have delivered to Buyer
appropriate instruments of transfer, conveyance, sale
and assignment in respect of the Assets (including its
rights to all patents, trademarks, trade names, assumed
names and copyrights and all applications therefor),
consisting of the duly executed Bill of Sale, Trademark
Assignment, the Assignment and Assumption Agreement and
such other good and sufficient instruments of convey-
ance, transfer, assignment (including without limita-
tion an instrument assigning any copyright of Tel-
ATHENA obtained by Seller prior to Closing), endorse-
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ment and title, in such form and containing such terms
and provisions as counsel for Buyer may request.

(1) Seller shall have provided to Buyer evi-
dence acceptable to Buyer and its counsel that there
are no liens or encumbrances affecting any of the
Assets and that any such liens or encumbrances which
may have existed at any prior time (including without
limitation any liens of Chemical Bank (formerly known
as Manufacturers Hanover Trust Company) and Plati-
num Funding Corp.) have been discharged.

(j) All consents to the assignment of the
Assigned Contracts shall have been obtained by Seller.
With respect to Seller's agreements with each of
Intervoice, Inc. and Via Systems, Inc., either (i)
Seller shall have cbtained a consent to the assignment
of such agreement from the non-Seller party thereto or
(11} Buyer and the non-Seller party thereto shall have
entered into an agreement substantially identical to
such agreement.

(k) Seller shall have delivered to Buyer all
books, ledgers, documents and records relating to the
Assets set forth on Schedule III hereto and copies of
all agreements, Financial Statements and other docu-
ments required to be disclosed or delivered by this
Agreement or any schedule or exhibit hereto.

(1} There shall not be any pending or
threatened governmental action or any proceeding by or
before any court or governmental body or agency (with
the exception of the Bankruptcy Case) which shall seek
to restrain, prohibit or invalidate the transactions
contemplated by this Agreement or which might affect
the right of Buyer to own, use or control any of the
Assets free of all liens, claims and encumbrances after
the Closing.

6.3 Conditions to the Obligations of Seller. The
obligations of Seller and the Executives to effect the Closing

are subject to the satisfaction of or waiver by Seller of the
following conditions:

(a) The representations and warranties of

Buyer contained herein shall be true and correct in all
material respects (without giving effect, for these
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purposes, to any materiality qualifications in such
representations and warranties) as of the Closing Date.

| (b) Buyer shall have performed and -omplied
in all respects with all agreements, obligations,
covenants and conditions required by this Agreement to
be performed or complied with by it on or prior to the
Closing.

(c) The Bankruptcy Court, upon proper notice
and opportunity for a hearing, shall have entered the
Order or Other Order, as the case may be, on the docket
of the Bankruptcy Court within 45 days following the
Petition Date, and the Order or Other Order, as the
case may be, shall become final and not appealable and
shall be unappealed, and its implementation shall not
be subject to any Stay, on or prior to the date which
is 90 days following the Petition Date.

(d) Buyer shall have provided to Seller
evidence acceptable to Seller and its counsel that
there are no liens or encumbrances affecting the Col-
lateral (as that term is defined in the KOL Security
Agreement), except as expressly agreed to by Seller.

(e) Buyer shall have provided evidence
satisfactory to Seller that Buyer has obtained a
$1,500,000 line of credit dedicated to the payment of
Buyer’'s obligations hereunder and under the Additional
Buyer'’s Documents.

ARTICLE VII
INDEMNIFICATION

7.1 Indemnification.

(a) Seller and the Executives jointly and sever-
ally agree to indemnify and hold harmless Buyer and its respec-
rive officers, directors, employees and agents against and in
respect of any loss, liability (including without limitation any
liability for Taxes), damage, deficiency, cost and expense (in-
cluding without limitation reasonable expenses of investigation
and reasonable attorneys’ fees) (collectively, "Losses") incurred
or sustained by any of them as a result of any breach by Seller
or either of the Executives of this Agreement or any agreement,
document or other instrument executed and delivered pursuant
hereto or in connection herewith, including the representatlions,
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warranties and covenants contained herein; provideqd, however,
that no indemnification for any Loss shall be provided by Seller
Oor the Executives pursuant to this Section 7.1(a) until the
dggregate amount of all Losses suffered or incurred by Buyer or
its officers, directors, employees or agents exceeds $30,000 (the
"Sellgr Minimum"), in which event Seller and the Executives shall
be jointly and severally liable for the aggregate amount of such
Losses, which amount shall include the Selier Minimum. ©No inves-
tigation made by Buyer shall affect any representation or warran-
Ly of Seller or the Executives contained in this Agreement or the

indemnification obligations of Seller and the Executives set
forth herein.

(b) Buyer agrees to indemnify and hold harmless
Seller and its stockholders, officers, directors, employees and
agents against and in respect of any Losses incurred or sustained
by any of them as a result of any breach by Buyer of this Agree-
ment or any agreement, document or other instrument executed and
delivered pursuant hereto or in connection herewith, including
the representations, warranties and covenants contained herein or
therein.

(c) Notwithstanding the foregoing, Seller and the

Executives shall be jointly and severally liable for, and shall
indemnify and hold Buyer harmless against all Taxes which shall
become due or shall have accrued (i) on account of the operation
and conduct of Seller’s business on or before the Closing Date,
(i1) on account of Seller’s use, acquisition, ownership or sale
of any of the Assets or (iii) arising out of and in connection
with and attributable to the transactions contemplated hereby.

7.2 Procedure for Indemnification.

(a) Any person or entity entitled to assert a
claim for indemnification under this Agreement (the "Indemnitee")
shall give prompt written notice to the indempifyipg party (tbe
"Indemnitor") of any claim or event known to it which gives rise
or is reasonably likely to give rise to a claim for 1pdemn1f1-
cation hereunder by the Indemnitee against the Ipdemnltgr;
provided that the failure of any Indemniteg to give notice as
provided in this Section 7.2 shall not relieve the Indemnitor of
its obligations under this Article VII, except to the extent that
such failure has materially and adversely affegted the.rlghts of
the Indemnitor. In the case of any claim fo; 1ndemn1f1ca;1on
hereunder arising out of a claim, action, suit or proceeding
brought by any perscn who is not a party to this Agreement éa _
"Third-Party Claim"), the Indemnitee shall also give the Indemni-
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tor copies of any yritten claims, process or legal pleadings with
respect to such Third-Party Claim promptly after such documents
are received by the Indemnitee.

(b) An Indemnitor may elect to compromise or de-
fend, at such Indempltor’s own expense and by such Indemnitor’s
own coupsel, any Third-Party Claim. If an Indemnitor elects to
compromise or defend a Third-Party Claim, it shall, within 30
days of.the date of its receipt of the notice provided pursuant
to Section 7.2(a) hereof (or sooner, if the nature of such Third-
Party Claim so requires), notify the related Indemnitee of its
intent to do so, and such Indemnitee shall reasonably cooperate
in the compromise of, or defense against, such Third-Party Claim.
Such Indemnitor shall pay such Indemnitee’s actual out -of -pocket
expenses incurred in connection with such cooperation. After
notice from an Indemnitor to an Indemnitee of its election to
assume the defense of a Third-Party Claim, such Indemnitor shall
not be liable to such Indemnitee under this Article VII for any
legal expenses subsequently incurred by such Indemnitee in
connection with the defense thereof; provided that such Indemni-
tee shall have the right to employ one counsel of its choice in
each applicable jurisdiction (if more than one jurisdiction is
involved) to represent such Indemnitee if, in the reasocnable
judgment of counsel to such Indemnitee, a conflict of interest
between such Indemnitee and such Indemnitor exists in respect of
such claim, and in that event, the fees and expenses of such
separate counsel shall be paid by such Indemnitor. If an Indem-
nitee employs counsel of its choice with respect to a Third-Party
Claim pursuant to the proviso of the immediately preceding
sentence, any compromise or settlement of such Third-Party Claim
shall require the prior written consent of the Indemnitor with
respect to such Third-Party Claim. If an Indemnitor elects not
to compromise or defend against a Third-Party Claim, or fails to
notify an Indemnitee of its election as provided in this Sec-
tion 7.2, such Indemnitee may negotiate, pay, compromise or
defend such Third-Party Claim on behalf of and for the account
and risk of the Indemnitor. No Indemnitor shall consent to entry
of any judgment or enter into any settlement without the written
consent of each related Indemnitee (which consent shall not be
unreasonably withheld), unless such judgment or settlement
provides solely for money damages or other money payments for
which such Indemnitee is entitled to indemnification hereunder
and includes as an unconditional term thereof the giving by the
claimant or plaintiff to such Indemnitee of a release from all
liability in respect of such Third-Party Claim.
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. (c) If the amount of any Losses shall, at any
time subsequent to payment by an Indemnitor to an Indemnitee
pursuant to this Agreement, be reduced by recovery, settlement or
otherwise, the amount of such reduction, less any expenses in-
curred in connection therewith, shall promptly be repaid by the
Indemnitee to the related Indemnitor.

. 7.3 Rights of Offset for Indemnification. Buyer, at
1ts option, may offset against payments to be made by Buyer under
the Note all or part of any Losses actually incurred and paid by
Buyer and with respect to which Buyer is entitled to indemnifica-
tion from Seller or either Executive pursuant to this Agreement;
provided, however, that Buyer shall not be required to offset any
such claim in such manner and may proceed against Seller or
either of the Executives at any time or times for recovery of
indemnification claims. The express terms of the Note shall

incorporate Buyer’s offset rights as set for-% in this Section
7.3 and Section 1.4.

ARTICLE VIII
TERMINATION PRIOR TQ CLOSING

. 8.1 Termination of Agreement. This Agreement and the
transactions contemplated hereby may be terminated prior to the
Closing Date, as follows:

(a) by the mutual written consent of Buyer
and Seller;

(b) by Buyer if (i) any representation or
warranty made by Seller or the Executives in this
Agreement was not true and correct in all material
respects when made, (ii) there has been a breach in any
material respect of any of the covenants or agreements
set forth in this Agreement on the part of Seller or
either of the Executives, which breach is not curable
or, if curable, is not cured within 30 days after
written notice of such breach is given by Buyer to
Seller and the Executives, (iii) Seller takes any
action prohibited by Sectiocn 5.7 or (iv) a Stay or
Injunction is in effect and is not dissolved within
five business days from its issuance;

(c) by Seller if (i) any representation or
warranty made by Buyer in this Agreement was not true
and correct in all material respects when made or (ii)
there has been a breach in any material respect of any
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of the covenants or agreements set forth in this Agree-
ment on the part of Buyer, which breach is not curable
or, if curable, is not cured within 30 days after
written notice of such breach is given by Seller to
Buyer;

(d) by Seller or Buyer if the Closing Date
has not occurred on or prior to the date which is 90
days after the entry by the Bankruptcy Court of the
Order and this Agreement has not previously been ter-
minated; provided, however, that the right to terminate
the Agreement under this Section 8.1(d) shall not be
available to any party whose failure to fulfill any
obligation under this Agreement has been the cause of,
or resulted in, the failure of the Closing Date to
occur on or before such date; or

(e) by Seller or Buyer if the Bankruptcy
Court orders the sale of the Assets to an Other Buyer;
provided that termination of this Agreement under this
Section 8.1(e) shall not be effective until Buyer’s
expenses have been paid pursuant to Section 8.2.

8.2 Effect cf Termination.

(a) In the event of termination of this Agreement
pursuant to this Article VIII, this Agreement shall become void,
without liability on the part of any party hereto, except as pro-
vided in this Section 8.2 and except that nothing herein shall
relieve any party from liability for any breach of this Agree-
ment. Buyer and Seller shall have no rights with respect to the
recovery of expenses, except as provided for in this Section 8.2.

(b) (i) If Buyer shall have terminated this
Agreement pursuant to Section 8.1 (b) (i) or (ii), then
Seller shall promptly reimburse Buyer for all out-of-
pocket expenses, up to an amount of $40,000,'incurred
in connection with the negotiation, preparation, execu-
tion and consummation of this Agreement and the trans-
actions contemplated hereby.

(ii) If Seller shall have terminated
this Agreement pursuant to Section 8.1(c) (i) or (ii},
then Buyer shall promptly reimburse Seller for gll out -
of -pocket expenses, up to an amount of $40,000 incurred
in connection with the negotiation, preparation, eéxecu-
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tiop and consummation of this Agreement and the trans-
actions contemplated hereby.

(11i) If Buyer shall have terminated this
Agreement pursuant to Section 8.1(b) (iii), then Seller
shall promptly, but in no event later than two business
days after the date of such termination, reimburse
Buyer for all out-of-pocket expenses, up to an amount
of $40,000, incurred in connection with the negotia-
tion, preparation, execution and consummation of this
Agreement and the transactions contemplated hereby.

(iv) If Buyer or Seller shall have
terminated this Agreement pursuant to Section 8.1 (e),
then Seller shall promptly reimburse Buyer for all sut-
of -pocket expenses, up to an amount of $40,000, in-
curred in connection with the negotiation, preparation,
execution and consummation of this Agreement and the
transactions contemplated hereby.

{(v) Notwithstanding any other provision
hereof, no fee or expense reimbursement shall be paid
pursuant to this Section 8.2(b) to any party who shall
be in material breach of its obligations hereunder at
the time the Agreement is terminated.

ARTICLE IX
MISCELLANEOUS

9.1 Broker’s and Finder’s Fees. Seller and the
Executives each represent and covenant to Buyer, and Buyer
represents and covenants to Seller, that it has not individually
or together with others retained or otherwise engaged or become
liable to any broker or intermediary in connection with or
incident to the execution of this Agreement or the transactions
contemplated hereby. Seller and the Executives Jjointly and
severally shall be responsible for any commissions, finder's fees
or other payments owed to any broker or intermediary in connec-
tion with or incident to the transactions contemplated by this

Agreement.

9.2 Survival of Representations, Warranties and Cove-
nants. Notwithstanding any investigation conducted before or
after the Closing Date and notwithstanding any actual or implied
knowledge or notice of any fact or circumstance which Buyer,
Seller or the Executives may have as a result of such invesj
tigation or otherwise, each of Buyer, Seller and the Executives

42

TRADEMARK
REEL: 002168 FRAME: 0818



shall be entitled to rely upon the representations, warranties
and covenants of the other in this Agreement, and each of the
representations, warranties and covenants contained in this
Agreement or made in connection with the Closing hereunder shall
survive the Clcsing for a period of eighteen months from the
Closing Date, with the exception of any covenant which by its
terms contemplates performance after the Closing.

9.3 Amendments, Waiver By Written Instrument. This
Agreement may be amended, modified or supplemented, and any
obligations hereunder may be waived, only by a written instrument
executed by the parties hereto. The waiver by any party hereto
of a breach of any provision of this Agreement shall not operate
as a waiver of any other or subsequent breach. No failure on the
part of any party to exercise, and no delay in exercising, any
right or remedy hereunder shall operate as a waiver thereof, nor
shall any single or partial exercise of any such right or remedy
by such party preclude any other or further exercise thereof or
the exercise of any right or remedy. All rights and remedies
hereunder are cumulative and are not exclusive of any rights and
remedies provided by law.

9.4 Notices. All notices, requests and other communi-
cations hereunder shall be in writing and shall be deemed given
upon receipt by the party that is the addressee thereof if
(i) delivered personally, (ii) transmitted by facsimile (if
confirmed), (iii) sent by FedEx or other reputable overnight
courier or delivery service or (iv) mailed by registered or
certified mail (postage prepaid, return receipt requested) to the
parties at the following addresses and facsimile numbers (or to
such other address or facsimile number for a party as shall be

specified by like notice):
(a) If to Buyer:

D. F. King & Co., Inc.

77 Water Street

New York, New York 10005-44895
Attention: Peter C. Harkins
Facsimile No.: (212) 952-0137
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With a copy to:

Skadden, Arps, Slate, Meagher & Flom LLP
One Beacon Street

Bostonc Massachusetts 02108
Attention: Louis A. Goodman, Esq.
Facsimile No.: (617) 573-4822

-and-

Skadden, Arps, Slate, Meagher & Flom
(Delaware)

One Rodney Sguare
Wilmington, Delaware 19801
Attention: Mark S. Chehi, Esgqg.

Facsimile No.: (302) 651-3001
(b) If to Seller or Executives:
KOL Corp.

435 Hudson Street

New York, New York 10014
Attention: Jimmy R. Hoffman
Facsimile No.: (212) 924-9111

With a copy to:

Dornbush Mensch Mandlestam & Schaeffer LLP
747 Third Avenue

New York, New York 10017

Attention: Landey Strongin, EsqQ.
Facsimile No.: (212) 753-7673

Phillips, Goldman & Spence, P.A.
1200 North Broom Street

Wilmington, Delaware 19806
Attention: Stephen W. Spence, Esq.
Facsimile No.: (302} 655-4210

The address of a party, for the purposes of this Section 9.4, may
be changed by giving written notice to the gther parties to ;h}s
Agreement of such change in the manner proyldeq herein for giving
notice. Unless and until such written notice 18 recglvedz the
addresses as provided herein shall be deemed to continue 1n

effect for all purposes hereunder.
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9.5 Expenses. Except as otherwise contemplated by
Section 5.4 and Article VIII, each party hereto shall pay its own
expenses in connection with the preparation, execution and
consummation of this Agreement and of the transactions contem-
plated hereby, including without limitation, the fees and dis-
bursements of attorneys, accountants and outside advisors.

9.6 Announcements. Except as required by law, or
expressly provided for herein for so long as this Agreement is in
effect, no announcement of this Agreement or the transactions
contemplated hereby shall be made by any of the parties without
the written consent of the other party or parties, which consent
shall not be unreasonably withheld.

9.7 Integration, etc. This Agreement (including all
exhibits and schedules hereto) constitutes the entire agreement
between the parties with respect to the purchase of the Assets
and supersedes all prior agreements and understandings, whether
written or oral, between the parties in connection with such
subject matter. This Agreement shall inure to the benefit of,
and be binding upon, the parties hereto and their respective
legal representatives, successors and permitted assigns. This
Agreement shall be governed by, and construed and enforced in
accordance with, the substantive laws of the State of Delaware.
Any provision of this Agreement which is prohibited or unenforce-
able in any jurisdiction shall, as to such jurisdiction, be
ineffective to the extent of such prohibition or unenforceability
without invalidating the remaining provisions hereof or affecting
the validity or enforceability of such provis%ons §n any other
jurisdiction. All capitalized terms defined in this Agreement
which are used in any exhibit or schedule shall, unless_the
context otherwise requires, have the same mean%ng therein as
given herein. This Agreement may be executed in any number of
counterparts, each of which shall be deemed to be an original and
all of which together shall be deemed to be one and the saTe
instrument. This Agreement is personal to Seller, and Silter o
shall not assign any of its rights funless sgch rlggtlre ?eezn
Seller’'s right to any payment dzscElbed’hegiézéigz ih?gaAgreeY
of its obligations hereunder. £ ouyer is A éement may be
ment or any of Buyer’s rights pursuant to th}i wgich event such
assigned by Buyer to an affiliate of BuyerA i e v the

.1iate shall, for all purposes of this Agree .
iigits and obligations of Buyer hereundirwﬁiéﬁ ;Zipgztagzi;ﬁzg o
Agreement or any pargs of this Agreiﬁzz Buyer guarantees the
such affiliate; provided, however, ffiliate in the event of
payment of the Purchase Price by such afflli

any such assignment.
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9.8 Third Parties. Except as specifically set forth
or referred to herein, nothing herein expressed or implied is
intended or shall be construed to confer upon or give to any
person, corporation or other entity other than the parties hereto
and their successors or assigns, any rights or remedies under or
by reason of this Agreement.
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. IV WITXESS WHEREQF, thne undersigned have duly executed
and delivered this Agreement as an dgreement under sea’l ag of che
date first above writteqn,

e

D. 7. XING & Cc., INC.

syn EEZC‘A;-K-

(SEAL]
Name: Peter C. Harkins
Title: Senior Vice President

XOL CZORP.

[SEAL] By:
Name: Simmy R. Hof fman
Title: Zhaef Cperating Qfficar

N -

(SEAL]
Jimmy R. Hoffman, individualily and
as Trustee of =he w28 Invastment
Trust

(SEAL] —
L ‘ Joserh Falael, 1ndividually 2n2 as
Triscee <f the Toby Rafazl Tmvesc-
ment Trust
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~ IN WITNESS WHERECF, the undersigned have duly executed
and delivered this Agreement as an agreement under seal as of zhe
date first above -iritten.

D. F. KING & CO., INC.

[SEAL] By:

Name: Peter C. Harkins
Title: Senior Vice President

KOL CORP.

[SEAL]
'S A
LSEAL] ' ifidividually and
p AS Investment
Trust
[SEAL’

Joseph Rafael, individually and as
Trustee of —he Toby Rafael Invest-
ment Trust
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IN WITNESS WHEREQF, the undersigned have duly executed
and delivered this Agreement as an agreement under seal as of the
date first above written.

D. F. KING & CO., INC.

(SEAL] By:

Name: Peter C. Harkins
Title: Senior Vice Pregident

KOL CORP.

[SEAL] By

Name: Jimmy R. Hoffman
Title: Chief Operating Qfficer

[SEAL] .
Jimmy R. Hoffman, individually and
as Trustee of the XAS Investment
Trust

‘SEAL]

, individually and as
e Toby Rafael Invest-

ment Trust

77
2/

TRADEMARK
RECORDED: 10/23/2000 REEL: 002168 FRAME: 0825



