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STATE S0 DRLANARE
. . . SECRETARY 0P S5TATE
, . DIVISION OF CORPORATIONS
PrIED 08:00 AM 02/08/2C00
001084184 ~ 2927029

AMENDED AND RESTATED CERTIFITATE OF INCORPORATION
OF
DIAMONDDEBPOT.COM. INC,

The undersigned Alan diplon herzby centifics that:

FIRST: He iz the duly clecicd and gcting President of said cotporatian.

SF.CON’D_: That said ¢corporation was ornginally inessporated pursugnt 1o the
General Corporation Law on July 31, 1938 under the name diamenddspot.com. Inc.

THIRD: The Certifieate of [ncorporation of gaid corperation shsll ¢ amcnded
and restated to read in full a2 foaws;

ARTICIEI
The name of this corporatien s Odima.com, [ne.
ARTICLETT

The address of the romstered offie= o7 this corperation i tbe Statg of
Deluwara is The Carporation Truet Centes, 1209 Oraape Styees, tn the City of ]
wWhkmingion, County af Naw Cugtle, The name of ils registed agens at such pddress is
The Corporatdon Trust Company.

ARTICLE Wi

The nature of the bustness or gurpoacs to be conducted ot promoted 18 ta
cngaxs in any Jawiul act or artivity for which corparstions may be organized wmdey the
Genetal Corperation Law of Delaware.

ARTICLE TV

A Classcs of Stock. The carporadon js xuthorized to 15584 kwo classes of
stock to be degignated, respeetively, “Commeon Stoek’” and “Preferred Stock.” ?he Total
number o Sharés that the corporation fa sutherized to fssus is 82,512,623, of which |
65.000.000 shares shall be Comman Steck., par valoe 50,001 per ahare, aad 17,512,623
<nares shall be Prefcred S100K, par valuc 50.001 per share.

B. Rights, Preferencer and Resirictions of Prefersd Swele Tho Prefosred
Siock authorized by lhns ‘Armended and Rostated Cegtificate of Incarporation may }fa {taded Hoem
trene 19 1iNC i0 one oF YADIC seres. The nghts, peefgrencar, privileges. and réxtnstions Sranted to

and imposed on the Series A Prelerred Stock, which serics shali copeist of 4,666,567 sharet (the
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“Series A Stock”) and the Scrzes B Prcforted Stoek, which series shall congiat of 12,845,956
shares (the “Series B Stock™) ure as set farth below. e

1. Dividead Provisioys.

‘ {a) The holders of Scries B Stock shall be entitled to rwes; ve wnoual
dividsads, cut of any asssts legally avallable therefor, 2t & rate of 8% of the criginal Serjes 8
Issue Price prior to any dividend distributions being made by the corpatation tg any of it other
3 lockholders, meluding holders of any oihor sorica of Prefemed Stock (¢ollectively, “Junior
Stockholders'™), payable when, 22, and if declared by the Board of Directors, Sush diyvidends
shall be cumulstive. The "Criginal Serics B [gsue Prics™ shall ba $2.8219 per zhare {subjezt tp i
adjustmenl for stock splits, subdivisions, steck dividends, recapitalizations, reelsecifications or !
similyr events). The holders of S4ries B Siack shell atso be enthied o recelve any nem-cash
dividends dexlared by the Baard of Directors on an as-converied basis.

(&) Subjec! fo the prior rights of tha holdem of Series B Stock, the holders of
Seres A Siock shil) be entitied to receive annual dividonds, out of any 8ssefs legally availsble
therefoc. at o rate 5f'8% of the orightal Series A Issue Prige (s defined below) priar to any
dividend disthibulions being made by the corparation to axy holders of Common Stock Pxyable
whan, 35, and if declared by the Board of Dircclors. Such dividends shall bat be curnulative.
The "Originat Sevice A Isous Price™ ehall be £]1,4357141 per sharu (subject 1o adjustment for
stock splits. subdjvisiuns, stock dividends, recapitalizations, veclassifications or similer evants).

2 fiquidation Preferanse.

(2) In the evenl of any liquidation, dissolution, winding Up or upan any cvenz
-~hich copstitutes a Deemed Liguidation Event (aa defined berern) {a “Liguidation™), either
voluntary er invoiunfary. any payments or distributions to be recaived by the siockhglders of the
corporatan shall be made in the ordar of priority as follows:

(i) Tha holders of Series B Shoek ghall be entitled o receive, prior and
i1 preference o any distribution ef mny of the assals of the corporation to the Jugior
Siockholdors, by renson of their ownership thareaf, in cash, an xmaunt per share equal to the
Originz! Series B Issue Price, plus ety accnied but vnpaid dividends (as adjusted for any stoek
dividends, sombinalions, apiits, recapitulizations and tae like with respect to such s)':a:vq, and as
furthur subject to adjustment s set forth hermin) (ths “Series B Liquidation Amauat™). I the
sssets are insuffcient to permit peyment of the Liquidation Amount in full to all helders of
Serics B Stock. the assets shal) be distributed ratably 10 the holders of Serizs B Swckin
proportion 1o the amonnt =ach sueh holder would etherwisc be cntitled (o Teceive,

(i1 Adfter payment of te Sedies B Liquidarion Amournt {o th= holdare
of Scrics B Stock, 1o the extent there are additional asseis available for distribution to
siocknolders. the hiolders of Series A Stock shall be ¢ntitled to receive priar and in preferesice to
any distribution of any of the assaiz of the ¢orparation o holders of the Corporalipns” CéMmon
Stack, by reagon of their owrership thereof, in canh, an amolnt par share wyual o the Original
Scrics A Issue Price, plus any acerued but unpaid dividonds (as adjuste? for any stock dividends.

[4
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cambinations, splits, racapitalizations aad the like with respezt to such shares, and as further
subject to adjuctment ss zet forth herein) {the “Seres A Liguidation Amnount).

(i1 Adfter payment of the Sericy A Liguidation Amount te
of Scries A Stock i accordance with Section 2(a)(ii) above, to ?hc exteal thees aro ad'l;?‘;&::lrw
ussels available for digtriburion to stockholders, any remaiulng procesds Anall be diatributed to
tne nolders of the Series A Stock [on an asstonvertad basis to Common S10ek), the heldors ol
Sartes B Staek {on an es-corverted basis to Common Stoek) and the holders of Comunon Stack
nro sata based an the nurnber of shares of Commen Stock (on 2 as-cogvertad besis) held by

each bolder.

‘ (iv)  Notwithstardling any nf the sbave provisions contained o this
Section 2(a), if the total Sevies B Liquidstion Amount payable tnder this Seetien 3[a) to the
holders of Beries B Stock shall easced ihree times the Scrins B Iysuc Price, the provisions of
Scetion 2(a)(1). (i) and (Hi) shall be veid and all assels available for distribution to stockholders
shall be diztributed 1o the heldesz of Serics A Stack (on an as.pomvericd bacy to Comman
Stoek). Scnies B Stock {on an as«convedted bagts 1o Commen Stock) md the holders of Commen
Stock pro rata basad on the number of shares of Common Stock {on an as—converted basts) held

ny cach hatder.

) A "Deemed Liguidation Event” shall suean any of 1be Tollowing events: (i)
A mergers or consolidatonr where the carparation Is not a surviving enhity and the surviver ix not
ac affiliate of a stoekholder at the time of merger or consolidation or where the corparalion is a
surviving entity but the msjorily of ihe stackhalders of the merged company were pot
steckholders of the carporation puior 1o the merger oy consolidatios and the majority of
stockholdare of the merped company are not affiliates of stackholders of the Cacporation at the
(ime of the merger, {ii) & sale, lease o1 other Aisposal ofall or subxtantially el of ihe
corparation”s SEcurities or astate, or (ivi) ony shmilar wansastion or sezies of ranadotion which

causes aither ot the faragaing,

(&) 1 the cistibuotion described in this Section ¢, or a part thereof, isthedain
property ur securitias ether than eash, the Boad of Directors of the corporation shell deicrmins
the (21t markat vilue of the distabution in good £aith and the helders of the Szries A Stock,

Series B Stack and Commen Stock shall receive proparty or securities whish ropsusont the
amount each holder is othanwise catitled pursuant t the preferences s=t forth abavs,

3. Copversion. The helders of thu Series A apd Series B Preformed Stock
khall hove eanversion mights as follows (the “Cenvumion Righe'): .

()  Rightto Convert Eachshue of Sories A mna Seddes B Proferved Staok
shall be convertible, at the eplion af [he helder thereaf, ot any fime gRter the dxte of f3suance of
such share. &t tha office of the carporation or any transfer agent far such stock, Into 2aeh dumber
o[ fully paid and nynasscsdable shares of Comman Stock 2s js obtained by muliplyiag the
pumber of chares of Serics A und Serine B Praferred Bteck go to be converied by a Sraction, (A)
the mumerator of which 1s thp Qriglna! Sexics A Ispue Price or the Original Serics B Isyue Priae,
as the case may be, and {B) the denomlnator of which s the then applivable canversion price

3
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(such price, ar such prico as last adjusted, being refecred Lo heratn av the ‘“Co i '
I 3 . » N Tiversian Price™).
’{I\e fnival Co:;v:rmmu Price per share for the Series A Stack shall be 50.2871428 and the im')tja]
é onversion ;r!.ee g-cr s:mz: &or riu Sarier B Stock shal) be $2,8219; previded Aovwever, that tho
OAVELXSH Price for the Scrfes A 2nd Series B Proforred Swocl sh 1k
x=t forth in thig Sschen 3, T el shall be aubject sdjustment as

_ (&) Hutemaric Conversion. (i) Except as pravided in Section 3(e). the
nulstanding shares of Serics A Stoek shall dutomaricatly sonvert (and the rights and préfarcnggg
conlained in this Amended and Restated Cortificate of Tnecorparatisn ghall terminars) Mo ghares
of Common Stack at the Canvergion Price for tha Series A, Stock tken in offcwi on or atter (3
consummation by the ¢orporation of e sale pfits Common Stock in 3 firm commitmnent
underwritten public cffering pursvant to a registration statemcnt upder the Seourities At af 1933
{fhc 1933 Act™), as amended, which tosults in net proceeds ta the corporation of af lenst $30
million (a “Scriez A Qualifisd IPO™) {subject ta tha adjustments contained heroin) and thes value
of 1he corporation immediately prior lo such Serieg A Qualified IPO iz at least §3 00 millian.

. (i) Except ax provided in Seerian 3(e). the owrtending shares of Serfes B
Stock shal; aufomatically convert (and the rights and preferences cantained In thi=s Amended and
Resiated Centifisaty of Incormoration sholl termmate) into sharcs of Commen Stock 21 Tho
Conversion Price for the Series B Stock then in effeet an or after the consummstion by the
corparatian of a sals of its Common Steck in a fintn commitment underwritten public sflering
purstant lo  registration statemsnt under the Secuxities Act of 1933 (the *1933 Act™), as
amcnded. vhich results in groas procecds to the corporstion of at lezst $50 million {a “Serics B
Qualitied IPO™) (subject (o the adjustmants containcd harein).

(<) Mecbanics of Conversion. Before aay holder of Series A or Scrics B

Preferred Stock shall be eatitled to convert the same inta shatet of Comunen Stock, ho or she
shall surrander the certificate or cettifionteos therefor. duly endorsed, at the office of the
corporation or of any transfer agent for tha Preferred Stock, and shall give written noticc ie the
carporation at its principal corperate office, of the elcction to onvert the same and shall seate
therein the pame or names in which the crti ficatc or centificates for shares of Commion Stock are
10 bt issucd. The cerporation shall, as soon as practcable thereafter, izsue and daliver at such
olTica o such halder of Preferred Stock, o to the nominee or nominbez of sach halder, a
cerificaw or centificates for the number of shares of Common Stock to which sueh holder shall
be catitled as afareseid. Snch converslon shall ba deemed to hava beon made immediately priar
lo the close of business on the date of such sunender of the shares of Prefarred Stock o be
vanverted, and the person ar persons entitled to rocciva the sharca of Cormmon Stock issuable
wpon such canvarsion shell be treated for afl purpascs as (e record holder or haldere of such
sheres of Commeon Stock as of such date. 17 the conversion 8 in Sonnection with 4 Bertes A ar
Series B Qualifies IPQ, as the case may be, the conversion may. at the option of any holdar
\cadeting Preferred Sisek for conversion. be canditioned upon the clasing with the underwriters
«f the sale of sccurities pursyant to such offering, in which évent the pemon(s) entitlad to rezcive
ihe Common Stock upon such edrrvarsion of the Prefarred Stosk shall not be deemed 1o kave
seaverted aush Proferred Stock until immedistely prior to the slosing of Sush fale of seeur; tics.
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(d) For purposes of this Scction 3(d), the {ollovwing paragraphe (1) and (2)
shall be applicable:

(1) Adjusunent of Frice Upon (sxuanee of Common Stock Balow
Convergion Price. Other than (1) upon convarsion of the Serizs A or Sexies B Preferred Stock,
{in) the issuance of up @ an dggregate of 6,060,002 sharcs of Common Stock pursuant s the
excrcise of options ssucd and izsuably lo anploysed, consultanis or directors of the corporation
under any sgrednent, arrangement of plan, where the primary purpose is not ta ralss addinonal
cquity capital, and which options ere izsycd within the bwclve monthg Gom 1he datc on which the
Scrias B Stock is issued (the “QOrigingl Suries B Issuc Date") or prior 1o the Original Series B
Issuc Date {11} the issvance of sny sharca of Common Siock as direct consideratien for the
goquisition by the ¢orporation of anether busincss entity or the merger of any business entity
with or into the corperation, (iv) the igsuancc of any shares of Common Stock {n connection with
+ stoek split or dividend, or 8 recapitalizetion or resrganization of the corporation, (v) the
issuance of 22434 ghares of Commeon Stoek in connection with thy exereisc ar swavession of any
gptions, warrants or ather eguily-based securities {syued by the norporation prior to the lamance
of the Preferred Stock, (vi) the issuance el Common 8tock in cenncction with any agrstment
with n lending or 1¢ssing institation, approved by the corporanan's Board of Direciore, (vii) the
issuznee of Comman Slock made in zonncation' with 8 Séties A or Series B Qualified IFO, o
(viii} as provided fo in another applicable paragraph of this Section 3, if and whencver the
corporation shell issue or self, ot is, in socordanes with Section 3(e)(1) through 3(e)(4), dasmed
to have issued or sold, gny sheces of Conmon Stock for a consideration per share less than the
then-upplicable Series A or Series ‘B Conversion Price in effect isnmadistzly prior 10 1he tUme of
such issuc ar sale, then, forthwith upon such tssuc or sale, the Serles A or Scries B Conversian
frice of the Preferred Stock, 35 the case may be, zhall ba reduced to the prics determined by
multiplying the then applicable Scrics A or Sexies B Convession Price by a Fraction. the
Jummerater of which is (1) a1 amount oqual to thas sum of (a) the nuber of sharcs of Commmea
Stock outstanding immediately prioe te such issue or sale, pluy {b) the total nucnber of phares of
Cominon Stock 1he consideration. if any, racxivad by the eorporstion upon ruch issus or galc
would purchase a1 the Serics A or Series B Conversion Price in effect immediately prior to the
izsue or sale. and the @enominator of which is (i) the total numbex af shares of Commion Siack
outstanding immegdiately sfter such issue or sals.

{2) Adjustment of Sorics B Preferred Stoek Conversion Price Upon
lssusnce of Excsss Options. In the cyont tha corporation, within twelve monds of the Origiaal
Senics B lesuo Dale, 138063 eptiens to purchase Common Steck in casess of the 6,060,002 shares
reserved ns of the date hegeof (the "Excoss Shares) for insuance FUEsUATS TO 2ay stock graut,
opiion plan, purchase plan or sthey stock incentive program ov aangtinent appraved by the
Board of Dircstors, then at such time the Serics B Convecion Prica shall be adjuated 1o equal the
produet of (x) the Post Option Bxerclso Per Sharc, divided by the Original Scrics B Issues Price.
multiplicd by (y) the Cenversion Price in effoct prior ta such adjustment. For purpeses of this
poragruph. the Post Optlen Exércisu Per Shars” shall cgoal e quotient oblained by dividing
156,250,000 by the xurmn af (A) all iscued and ewttarding Comnmen Stock (sasuming the
caonvarsion of all Prefemred Stook mte Common Stoslt) vs of the Original Sarics B fosue Darg
plus () the Excess Shares.”
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. To the extont that the issuance of uptions 1o purchase Bxcess Shares would causs
an adjustment in the Conversion Pricc under both parageaphs (1) and (2} of this Saetion 3(d). the
adjusancnt in paragraph (1) shall be apgplied first. '

(&) For purposcs of this Section 3(e), the fallowing paragraphs {1) through (4)
shall be applicable:

(1}  Ilssusnsc of Rixhts or Options. Ih easent any ime tha carporation shell in
any raanncr gront (whether dircclly or by wsumption in o merger of otherwise) any warrants or
other rights 10 subscribe for or o purchase, or any opdans for the purchata of, Comman Stock or
any swck or sacurity convertible into ot exchaagoable for Common Stock {such warrgnts vights
ar eptions being called “Options" aod such convartible or exchangesble stock or secumtics belng
called “Convertible Securitics”) whethar or not saeh Optons or the right te convert or exchange
any such Convertible Securitics are immediately exerrisable, and the prAes por shams far which
Common Stask ia issusble upon the axcicise of such Opllons of upon the canversion or
sxehange of such Convertible Sceuritiss {dotennined by dividing (i) the mial armonnt, i any,
recgived or receivable by the corporarion; 85 condideretion far the granting of such Ontlong, plus
the minimum aggregate ameunt of additional cansidemtion payable 1a ths corporaion upon the
vearcizs of all such Options, plusg, ia the case of such Oprions whijish relete to Convertible
Seoutitics. the Finimum aggregate amount of additional considexztion, if uny, payable upeon the
issue o sule of such Convertible Securitics and upan, the conversivn or cxthangs thereof, by (ii)
1he total maximurn rumber of shans of Commeoa Stock isswable upon tha exercise oF such
Options ot upon the senvexsion or exchangs of alt such Canvertible Sccuriries issuable upon the
exercise of such Options) shall be logs than tha Setiss A or Serics B Conversian Price in effect
ymmediately prior to the time of the granting of such Options, then the toral maximom number of
shares of Cormmmon Stock issuable upon the exmrsiss af such Opiians or upon conversion oy
exchange of the total maximum amount of such Convertible Securities shall be deemed 10 have
becn issued for such price per share as of the date of granting of quch Optops or e 158urnces of
such Convertible Sceuritics and thexcafier shail be deomed to be sursding. Except as
wilierwise provided in pazagraph (3) of this Scation 3{c). no adjuskoent of such Series A or
Series B Conversion Price ghall be made upon the actual lssue of such Comrnen Stock or of sucl
Convaxtible Securities upon =xereise of rueh Optisne of upen the actual isaus of such Cammon
Siock upan convervion or exchange of 2ush Coavertible Securitles,

(2)  Issuanee of Convernble Secudtics. In cass the corporation shall in any
munner issue (Whether directly o by assumptian 1n a merger ar olherwise) or sell any
Convertiblz Scanrias, whether or not tha righta (o exchange or convert agy such Convertible
Securities are immedistely exerzisable, amd the price por share for which Common Stock i
issuable upan such cosversion or exchange {determined by dividing (i) the total amonnt rescived
or receivabla by the corporation 2s cansideyadon for the izzuc or salo of such Convernilble
Securities, plus the minimum aggrepate amount of additienal consideration, if amy, payable 10 the
corporation upan the sonversiah ar exchange thereof; by (ii) tha m1al maximum number of
shrres of Common Stock isTuabla vpan the eviversion or exchange of gl such Comrvertible
Secunides) shall be less than Wie Sariza A ar Serics B Convexsion Price In effect iumediately
prict to the tirme of 3uch issuc or sale, thed the 1atal maximmum number of shares of Cemnon
Stock issrable upen conyersion or gxchangs of all nuch Comvrertible Sacurites ghall bo docmed

a
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la ba‘./_c.' been issucd for such price per share as of the date of the issuc or sale of surh Convartible
Sccupucs and thersafier shall bo doemied to be autstanding. provided that (e) excapt a2 otherwise
rrovided in peragraph (3) of this Section 3{¢). no adjvsmmeot of such Scries A ar Seriezs B
Conversion Price shall be made upon the actual issue of suck Common Stwck Upon eanversion or
exchange of such Convertible Securitias ind (b) if amy such issue ar sale of suech Copvertible
Scecurities i mads vpor casrciss of any Oplions to purchase any such Convertible Sacncities for
which rdjustments of such Series A or Series B Convarsidh Price hava beens or are to bs made
pursuant 1o oter provisions of tds Secilon 3(d). no furner adjustment af such Conversion Prce
shall be made by reason of such issuz orsale.

~ (3)  Change in Oplion Price or Canversion Ralw. Upon tha bappening of any
o the fallowing eveuts, namcly, if the purchess prics providad for {n any Option referred o in
parugrash (1) of thls Sestion 3(d), the additional consideration, if any, paysble upon the
conversion or gxchange of any Convertible Securities referred 10 Ln paragraph (1) or (2) af this
Section 3{c). or the rate at which Canvenible Securitics referred 1 In paragraph (1) or (2) are
clm.verdbic into or cachangeable for Common Stock shalf changs st any time (including, but not
limited to, changes ynder o1 by reason of provisions desipned to protect against dilution), the
Series A or Series B Conversion Price in offest at the time of such event shall forthwith l;c
readjisted to Lhe Sericy A or Series B Converdion Priae which would have heen in effecr ar such
time had such Optiens e Conveniblo Scaurides sill outatanding provided for such changed
purchase price. additional consideration ot conversion rate, 25 (a8 53s¢ may be. at the fime
inirially pranted, issued or sold, but only if a9 a yesult of such sdjustment the Series A or Series B
Conversion Price then io effest hercunder is thereby reduced, and on the termination of any such
Option or any such right to convert oF cxcharnige such Convertlble Sccuritios, the Seres A or
Scries B Conversion Price then in effect hersuadar shall forthwith be increased Lo tho Serics A ar
Series B Conversion Prico which would have been in cffect at the timé& of syok tcrmnination had
such Option or Cenvertible Securitice, to the sxient comaining outstanding irmmediately prior Lo
such lermination, pever been isausd.

%) Consideration for Stock In casc any shares of Cammon Stock, Options or
Conyerdble Securities shall be issucd or soid for cash. the consideration recaived therefor shall
be deomed to be the amount reccived by the carparation thecofur, without c.{r:ducdcm therafrom ol
any expainses incwrred o any underwiiting commigrions or conc;szlnns paid or _aJ!owcd by the
corporalion in comneatien therewsth, In caso §ny shares of Cormimon Stock, Options of
Convertibls Seeurides shall be izsued or sal& for a consideration ether than eagh, fhc snount of
\he cansideration other than cath reeeived by the curporation shall be dermed to be the fair value
ol such consideration as determined in good faith by the Board of Directers of the corporation,
withoni deduction of any exponses incured or any underwriting commigsions o¢ conseasions
paid or allowed by the corporation in connecton tharowit except where suck considesarion
couslsts of securities, in which ease the ymouat of comaideration rsastved by the corporstion
shall be fhz fair market value theyesf as of the date of receipt. In ¢ase any Options shall be
iecuied in connection with the issue and fafe of other eenrities of the zorporation, togethez
comiprising one intcgral transaction in which po xpetific consideration iz 2llzcarad 1o suel
Options by the prtiss horeto, such Options sball ba dsemed to have bom isvued for such
consiceration as getermined in good faith by the Board of Directoss 6f the corpotation
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)

143) Conversion Price Adjustments of Prefarce in Spli
Combinarions, Inthe event tho corporation should, at any tre i?ﬁ?;kgcimﬂc.sﬁ;l: :: ” d
date for the‘ effectuation of a split or subdivision of the outstanding charcz of Commou Stuckc::
the del;r_mlmﬁrtn ol holdors of Camman Stonk antitled W técmive B Hvidend oy other distributi
payable in additional sharcs of Common Stock or other stcurities or rights esnvertible inm o
ntitling the hotder thereef & recaiyo directly or indiraetly, additisnal shares oi'(fnmmcn én:k i
(nersinefier referted to &s “Common Stack Equivalents”) without payment of any considerati :
by suCh: holder for_t!'\t additional shares of Cammnon Sisek or the Common Stock Equiv:lwtsm i
ng the additional shares of Common Steck jzsuable upon conversion or eXercise thareaf), l

{{ncludt
then, ns of such record date, the Sones A #nd Séries B Convarsio icas & i

dccrcﬁ:e:d so that the nuamber of shares of Cornmon Stock isauablz f; wnvﬁ:?if: :?zrngﬁ!:;ﬁgo[ ]
such scne:‘ahnll be the mumber of aharcs of Commeon Stoek which sould have been lssued after l
the happening of any of the events described dbove bad auch coaversion oceurred immediatsly !
prior to the record date (or the dale of such dividend distribation, split ar subdivision if po recora :
dule is fixed). IT the number of shares of Carmmion Sieck outstaeding at dny Hme after the
msum:e‘ofthc Series A and Scrics B Proferred Stock is decreased by a sombination of the !
outslanding shares of Common Stock, then, following the record date of such sembivation {or :
the date &f such cambination if ne such record date s fixed), the Series A and Scricy B

Conversion Prises shall be appropriataly incressed 53 that tha number of shares of Comrnon .
Stock issuaBle op cenversian of ach shars of such garies shall ba fhe number of shares of :
Commeon Stock whisk would have boen issued after the sombliation had such converiion

aceurred immediataly peior to the record date (or the date of such rambination ifne such record - ;
date is fixed). ‘ :

(2)  Other Distributions. fn the event the corporation shall decizrz 2

Jistribution payable n securities of ather peraons, cvidences of jndehteAntss issued by the
corporatian or other parsons, aseels {excluding cash dividends) ot options or rights not referred
L in Section 3(8), then, in eaeh such caze for the purpost of this Sectian 3(s), the holders of the
Sariss A and Seriat B Prafecred Stock sholl be catitied to a proportionase shate of any such
Jiseribution aa theugh they wors the holdas of the number of shares of Comman Stack of tha
corpornlion into which their shares of Praferred Stock are convertible as of the rezcord date fixcd :
for the determination of the holders of Common Stock of the tarperation endtled & raceive such :

Jistribution.

(h) Recapilzlizatons, Realaszeifications, EXLINREA and Schstitutions. 1€ at
any time @F {rom lime lo fme, whathar sursuant 1o & ransasiion wﬂt'z apather enily or gtherwase.
theee shall be recapitalization. reclassification, exchange, ?ubs‘tlmhon. or other change of the
Common Stock ($ther than pursunt to 2 subdivixion, eembinatien &1 Merge OF xale of sseets
sransactjon provided for elsewhers i Section 2 or thig Section 3). provizion shall be made 26 that }
e holders of the Series A and Series B Preferred Stock ghall thersafier be satitled ta yeceiue i
upon conversion of ths Series A 8nd Serics B Praferred Stock the kind mud amoumt orstck or
ather securities or property o which a holder of the Coraman Stk deliverubla “{;.:l ?ﬁrxlm
af the Serics A end Scries B Prafarred Stock would have been catiticd on the reeep w a?usm:\:m
reelassification, exchangs. substitution oe othar ehsoge. fu sny sush casc, gp-pmpn;w 3 s
chall be rasde in the spplisation of the peovisians of thiz Seztion 3 with rospost w righms o
the halders of the S¢eries A and Series B Prefemred Swock after such recapitalizauod,
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reclassification, exchenge, substitution or other change, to the end that the ﬁmvi:ians of thig
Section 3 (including adjustment ol the Series A and Serisg B Converzion Prices then o affest
and the number of sharcs purchasahle upan conversion of tha Series A end Bcries B Proferred
Stack) shall be applicadle after that event as nearly equivalent a¢ mey ba practicabie,

(D No Impadrmeni. The sorporation will nét, by amendmeat of {15 Ceni ficate
of {ucorporation or through any reorganization, racapitalization, transfer of assets, consclidation,
mergar, dissolution, issue ar sale of scoconties or any other voluntary action, avoid or seekc 1o
avoid the obzervanes or performance of mny of the terms 1o be observed or perforned hercunder
by the corporation, but will a1 sll times in good Gith assist in the eanying out of all the
provisions of this Section 3 and In tha teking of al] such gction a8 may be necatgary or
appropriate in order to protect the Converslen Rights of the holders of the Series A end Sefos B
Preferred Stock ageingt impainment.

) No Fractional Shares and Cestificate as fo Adjustments. No fractianal
shares shall be ixzued upoa convers|on of any ahare ar shoresy of the Scrien A and Serieg B
Profared Steck, and the number of shates of Commen Stock 1o be issucd shall be reumded to the
peare3l whola sharm with one-half being rounded upward. Whether or not fractions) sharss are
issuable upon such coxvearaion shall be determiacd on the basis of the total number of sharss oi
3criex A or Series B Prefarred Stock the helder haa at the time canverting into Commeon Stock
and the number of shares 9T Commen Stock issuable upon such aggregate conversisn. Upon the
sccurrence of sach adjusiment or regdjustmeny af the Seria2 A or Scries B Converzian Pricas
pursuant to this Section 3, the corporation, at its expense, shall proroptly computs such
adjusument or readjnstment in 2ccordance with the tarms bereof and prepecv dud fumich to encn
holder of Scries A or Scries B Frefared Stock, a5 the case may be, a eertificats senng forth such
adjustment ar raadjusgmnent 2nd showing in detail the facke upon which guch adjustment or
readjustment is based. The corporation ghal), upon tha written roquest at any tme of any haolder
of Series A or Scrics B Preforred Swoek, fumish or causa 1o be fumizhad to auch holdey a Like
cemifeate sotting forth [A) such adjustman and regsjustment, (B) the Secrica A or Serics B
Conrersien Prisca for auch sories of Preforred Stack at the times in effect, and (C) the nuyibar of
shares of Commen Siock and the amoun, 1£any, of other property which at the time woold bs
roceived Upon the canveraion of ¥ shars of the Scries A o1 Seres B Preferred Steelk,

'

(kY Notiaca of Record Date. Tn the event of any lzking by the corporation of a
razord oF the holders of any &laze of securitics for the purposs of detatmining tha holders thercof
who are catitled 18 racaivs any dividend (other then & cash dividend) or sehey disbfhution, sny
right 1o subgeribe for, purchase or stherw|se scquirg any sharsy of anck of =ny ¢lass or any other
secunitics ar propexty, or to raceive any ofier Wght, the corporation shall mailt v 2ash holder of
Scries A and Series B Preferred Stock, at Jeast 20 days prior o the date specifisd thersin, a notice
specifying the daie on which any such record is to be taken fior the purpose of such dividend,
distribution or right. and (he amount and charaeter of sush Qividend, disuibution or fight.

)] Reservation of Steek [rruable Hpan Canversion. The corperadon shall at
all timres reserve and kecp ayvailable out of jte authonized but uaizsued chares of Commoen Stock,
salely far tho purpose of effecting the convertion of the ghares afthe Serizs A and Scries B
Peeferred Stock, such number of its shases of Common Stock 2s shall from e to ime be

b
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sufficient to effect the ennversion of all sutstandin 3 Seri i

Stock; and if at any time ths Auember of mﬂmdi:?ﬁzgg f;i:: ?Cn:;i::cgts ize}?md
nat be sufficient 2 cfféct the conversion of oll then sutstanding shares of the Seniog AOC dﬁsﬂl!

R Praferren Stock, in addition to such other remedies as ghall be available to the bolda::f o
Freferrad Stock, e corporution will ke such corporare action as may, in the opinion pfh?d]
counse), be necagzary to increase its authosized but unissued shares af Common Stack to such !
nn;ﬂ:er of shares as s.haﬂ be sufﬁci:m for such purposes, including, without imitation. engaging :
::1 Eceliifﬁons to obtsjn the tyquisile slockhalder npproval of any necessary aAmendment 10 these 5

{m)  Notices. Any notce raquired by the provisions of this Secti
given 1o tha doldery oI Searies A and Seriez B Profured Stock shall bo deemed ;lhg;.&?;:picg(”d
in e United Staree ma)l, postage prepaid, and addroszed Lo 2ach holder of record at his or her
acddruss appeanng on the books of tiis esrporation.

4. Voling Rights.

(@) The holder of each share of Scries A and Scries B Proferred Stack shall
nave the right to one vors 151 ¢ach share of Common Stock inte which such Preforred Stack
could then bs convarted, and with respect ta such vole, such holder shall have ANl voting riphts
and pewars equal to the voling rights and powers of the holdors of Commoen Stock, and shall be :
entitled, notwithstanding any provislon heseof, 18 notice of wny stockholders' meeting 1n ;
accordance with the bylaws of the sorporaten, and thall be catitled tu vate, togsther with -
holders of Comman Stock, with respact to any questien spon which bolders of Cammon Stack
Gave the Aight 10 vote, cxXcept with respect to the righls of the heldess of Serics B Stack lo cizer :
djrectars, which shall be gavernad solely by Section 4(c) below, and as roay be otharwise :
provided hercin or by applicable {aw, Fractional voles shall not, howewer, bé pormitteod and any :
fiactionzl voting righis available on an ag-converted hadis {after aggrogating all shargs into which :
shares of Series A Preferred Stock and Scxies B Preferted Stock hisld by cach holdor could be
converted) shall be rounded 10 ba nearest whole number {(with enc-half being rounded upward).

(b) For 20 long 85 any shares of Seriee B Prefarred Stock shall remain
autslending, in additicn to any other voie or consant Yequired fierein or by Isaw, the votc or
wiillen consent of the haldars of &t Jeast » majority of tho sutciznding Series B Preferred Stock
shall be neceasary for effecting or validating the following actons:

{i) Any amendmeoe, altaration, repeal or waiver of any provision of
ihie Amended and Restated Certificate of Incorparation or e Bylaws of the carporahan
(including zny filing of a Cestificaic of Designazion) that ailers ot changes the veting or other
pawcrs, preferences oy other special rights, privileges o restrictions of the Series B Stock;

(1)  Anyineressc or decrmase in the authorized number al shares of
Commoun Stock, or Preferred Stock or any sexries of Preferred Stock:

(i41) Any authorizatica er any designatian, whether b).l :e:}assiﬂea_xiun
ar otherwlss, of any new class or series of stock or any otlier securitice convertibls into squity

to
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jecurifes of t}ae corporatien ranking on a parity with or schior to the Series B Stock in right of
=lemption, liquidation preference, voting or dividends or any increase in the authearized or
designared number of any fuch neos glass ar acries,

A (v)  Any redemption, repurchase, PoymEnt af dividends or nther
distributions with respect to Common Stack (except for acquisitions of Common Steck by the
cOrpOralion purstian? ta agresments which permirt the corporeiion 10 repivehisse rmuch shargs upon
tarmination of ssreices to the carparation ar in exercise of the corporation's right of firet refusat
wpon a proposcd oansgfar);

™) Any transacton betwean the carporation and any feunder, officer
@r Qirector other than in ths ordmary covurse of buginess on an axmmo-lengih basis;,

(vl)  Any sction What resalis in the payment or dexlaration of = dividand
on im;;l shares of Corngon Stock (ether than a dividend payable solely jn shores of the Coonmon
Biock);

(vii) Any approva} of 4 raneasticg iovolving the nale, merger,
byuidation or chiage of sonuvl of the esrparation:

(viii) Any materiaf change in the corperation’s lino of busmess: or

(ix)  Any ineurence of dabi in excess af the net worth of the
corporation at the time of ibe propoped incwrrenes ol debt.

&) For so long ns any shares of Saries B Steck rerpains Qutstanding, the
holdere f Series B Stock, voling as a separaiz ciaze, thall be eatited to elect such number of
direetsrs Lo the sorparation’s Beard of Directors B is proportionaty to its ownership of the
<arporation (bazed on the nitmbor of shares of Commean Stoek outstanding and issuable on
conversion of cutstanding shares of Prcferred Stock), but in ao event shal) that numbet be less

than nne.

5, Status of Converted Stogk. In the ovent any shares of Prefomred Stack
chall b convyerted pursuant te Scction 3 horeof] the sharey so converted shell be canceeled and
shall not be iaszable by the corporation. The Certificate of Incorporatian of the carporation shall
e appropriately amended (o effect ie conrsponding roduction [n the ¢orporadan’s authordzed

capital gtock.

C. Cotnmon Stock, Tho rights, profcrances, privileges and rastrigtions
grented 1o and impased on the Comman Stack ars s set forth below in this Amicle TV(C).

1. Dividend Righta. Enbject to the prior righes of holdars of il classes of
Slock at the time cutstanding having pricr Hghts a= to dividends, the holderz af thé Comamon
Steck shall be emritlad to teccive, when and as deelared by the Board of Diracmrs, out of any
aszete of the corporation jegally available therefor, such dividenda as may B¢ declarcd fram time
ts tima by thc Board of Direetors,

Page 13/18§
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- R Liguidation Rights. Upon Liguidation. the assets of thy i
be distributed as provided 1n Sestion 2 ol Division (‘.qB) of this Article TV.O 9 carporation shalt

3 Redemption. The Cotmaen Stock ia not redecniable,

‘ 4, Voting Riphts. The holaer of each share of Common Stack ¢hall have the
right to onc vats far each quch share, and shal) be entfitled to notice of any swockholders” meeting
in aceardance with the Bylaws of tbe carporation, and shall be catitlcd to vate upon such matters
and |n such manner a1 may be pravided by law.

ARTICLE V

‘ Exeept as otherwise provided in this Amended and Restated Centifisato of
Iﬂca_rporahog. in furtheranco an'd not in limitatian of the powers conferrad by statute, the Board
of Directors is expressly authorized o make. repea). sher, amend and ressind any or all ef the
Bylaws of the corporation,

ARTICLE VI

The number of dirceters of the corparaliah shall be Axed from time to hme by »
Bylaw or amendment therzaf duly adopted oy the Baard of Directore or by the sieckholders.

ARTICLE VI

A director of the earparation shall, to the fullegt stent permatizd by the Gemeral
Corporenon Law as it naw =xjsts o< ak it may hevcafier be amended, not be pemonally liable o
the corporation or its 510 ckholders for monctary damages for dreach of fiduciary duty s a
dicecior, except for hability (1) forany broach af the firectoc™s duty of leyalty ta tho carparation
or its stockholders, (1) for acts oo orolesions oot in yood faith or that invelve intentional
imisconduct or 8 kaswing violation of law. (i1i) uoder Section 174 of the Gaperal Corpoation
Law, or (iv) for any transactioy from which the director derived any jropropes pereonal bencks,
1T the Genera} Corporation Law {3 wmeaded. sfter approval by 1he stockhoddats of this Article, ta
awtherize astion further eliminating or limiting the personz] liability af diractois, then the
Wubility of a girector afthe eorporation gall b efindusted or limited to the fijlest extent
permiitced by the General Corporation Law, 25 5o areanded.

Any smendmen, repeal or modifieation of this Azticls V1], ot the adoption of any
provision of this Restated Certificate of loconpamtion inconsistent wilh this Article VIT, by the
stockholdors of the corporation shall not apply to or advezeely afTect eny right or protachaon ofa
Jirgetor of the cogoration existing at the limo of sush smendrment, ropeal, madifization or
adpptlon.

ARTICLE vII
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The corporation Yeserves the right te amand, alter, change or repzal any provision
contsined in thus Amended and Resteted Cectiffcats of Togosporation, in the manner now pr
herscfter prescribed by rtatute or in thiz Amended and Restated Certificate of Incorporation, and
1 rights conferrsd upon atockholdare hexein are grmured subject to this reservation, '

ARTICLE IX

To the fullest extent parmitted by appliceble {aw., the sorporsten is authorized ta
provide indemaification of (ana adveneement of expensea to) agants of the cerporation (and eny
nther persons to which Ganeral Corparstion Law permits the eorporstion to provide
indenmi ficarion) through Bylaw provisions, 2yresmants with sush agants or oty per=ons, valce
of stackholders or disinterested dlrectors oy otherwise, in excesa of the indemnification and
advancement otherwise permitted by Section 145 of the General Corporation Law. subjeet only
10 limits cpeated by spplicable Gensral Corporation Law (statutory or non-siatutory), with.
respect 10 aclions for brsach of duty to the parporation, ite stackbeldars, ond others.

Any amendmaent, repeal or madification of the foregolag provisions of thig
Article [X shall not adversely affect any right or protection of a director, ofBcer, agent, or other
person existing av the time of, or iucraase the lizbility of any director of the corparation with
respect 10 any 3cts of omissions of such director, officer or agent BLCUIZEIBE pride to, such
amandment, sepeal or modilisation.

FOURTH:  The forcguing amendment ang resiatement was approved by the

halders of the requisite number of sharss of said corporation in sccordancs with Section 228 of
the Genaral Corporation Law.

FIFTH: Thot s2id smcodment and restatcment was dwy adopted in
avsorlanes wirn the provisions of Seations 242 snd 245 of tho General Carporzgan Lavy,
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IN WITNESS WHEREOF, this Amepded and Restatcd Certi

XETE af
Incorporation has besn exccuted by the Presidext of thiz Corporation on this day of
February, 2000.

1<

XL L)
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