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TRADEMARK SECURITY AGREEMENT 10-23-2000

U.S. Pamnt & TMOTC/TM Mail Rept Dt #26

THIS AGREEMINT is made as of October 9, 2000), hy and berween HORIZON
MEDICAL. PRODUCTS, INC., 1 Georgia corporation, having a4 muiling address at One
Horizon Way, Manchester, Licorgia 31816 (“Debtor™), and DANK OF AMERICA, N.A. {/k/a
NATIONSCREDIT COMMERCIAL CORTORATION, a Delaware corporation having o
magiling address ut 187 Danbury Road, Wilton. Connecticnt (16897-4079, as agent for ihe Lenders
releiied to below (the “Secured Purty™)

Staieinent of Facts

In coancetion with the financial accurmmndations 1¢ be extended w Debtor under that
certain Amended and Reslaled Credit Agreement. dated as of May 26, 192%, among Debtor, the
Lenders signataries thercto (the “Lenders™), and the Sceurcd Party, as agent for such T.enders (as
the same¢ may hereafter be amended, restated, supplemented or otherwise modified from time o
time, Whe “Credit Agreement™), Debior has agreed to grant to the Securcd Party a present and
continuing security inlcrest in certain rodemark riphis in accordance with the terms of this
Agrecuient.

In consideration of the foregoing premises and other good and valuable consideration,
Debtor hereby agrees with the Secured ['arty as follaws:

Statement of Terms

1. Grant of Security Jnterest. To secure the complete and timely satisfaction of ull
of Debtor’s ubligations hereunder, as well as to securc all of the rights of the Secured Party
hereunder, and to secure the payment and performance of auy and all Obligations (as such term
is defined in the Crcdit Agreement) (all such Obligations being herein collectively called the
“Secnred Obligatione™), Delitor hercby grants 10 the Secured Party a present and continuiog
securlty inlerext in the cptire right, (itde and intcrest of Debtor in and to the trademark
application(s) and rademark(s) listed on Sghedule 1 antached heeto together with all goudwill of
Debtor's business rciating thereto and all other -asscts of Debtor pevessary ta produce the
products for which such upplications will be or such uudemarks arc used, including witlwnt
limitation all puoceeds thereof (guch 4s, by way ot cxample, license royalties and proceeds of
inthngement suits), the right tn suce for past, present «nd future infringements, «ll cights
correspunding thercto throughout the world and all rencwals, exiensions and ather proceeds
thereot (collectively called (e “Trademarks’™.

2. Representations and Warrantics. Debtor represcuts and warrants that:

The ‘t'rademarks are suhxisting and have not been adjudyed invalid or unenforceable, m
whole or in part;

1891626 v1
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To the best of Debtor’s knowledge, each of the Trademurks is valid and enforccable:

Debtor is the sole and exclusive owner of the entire and vnencumbered right, fitlc and
inlerest in and to cach of the Trademarks, free and clear nt any liens, charges and encumbrances,
including withoul limitation licenscs and covenants by Debtor not Lo sne third
persons, excent for ony Permitted Liens (as such ferm is defined in the Credit Agreement); and

DNeltor has the unqualified right w enter into this Agreement and perform its termes.

3. Nbo congsistent Licenses. Deblor «prers that, so long as this Agreement is o
cttect, 1t will not enter into any agreement (for example, a license ur assignment agrcement)
which is inconsistent with Debtor's obligations under this Agreement, without the Secured
Party’s prior written consent.

4, Event of Deluull  The tatlure of the Debior W petfuun any of it abhigations
hereunder, wiy hreach i any marerial respect of any representation or warranty of the Debior
herein, or the occwrrence ol auy Event of’ Defanlt under (and as such term is defined in) the
Credit Apreeinent will also constitute a default by Debtor under this Agreement (herein refcrred
ta as an “Evcnt of Defanlt™).

5. Rcemedies on Default. If any Kvent of Default shall have occurred and be
continuing, the Secured Party shall have, in addition Lo all other rights and remedies given it by
this Agrcement, those allowed by law and the rights and remedies ol 1 secured party under the
UCC (as such lerm is defined in the Credit Agrecment) and, without limiting the generality of
the forcgoing, the Secured Party may immediately, without demand of perfonmance and without
other notice or demand whatsoever to Debtor, sell at public or private sale or otherwise realize
upon, the whole or from time to time any part of thc Trademarks, or uny interest which the
Debtor may have therein and, aftcr deducting from the proceeds of sale or other disposition of
the Trademarks all expenses (including all reasonable expenses for legal services actually
incurred withoul giving cffect to any stamitory preswmption), shall apply the residue of such
pruceeds ioward the payment of the Scouved Obligations (which application shall he made, first,
to the Secured Pariy’s costs and cxpenses of such collection, sale or other disposition, including
reasonahle attorney’s fees actually incurred without giving effect 10 any stalutary pDresumption,
and then 1o the payment of the other Secured Obligations then due). Dcbtor shall be liable lor
any deficicncy remaining after the application of such proceeds. Any remainder of the proceeds
after payment in [ull of the Sccurcd Obligations shall be paid over to the Debtor. If required by
applicable law, notice of any sale wr other dispamition of the Trademarks shall be given to Dobtor
at least ten {10) days betare the time of any intended pulilic or private sale or other dispusition of
the Trademarka is to be made, which Dehtor hereby agrees shall be reusonable notice of such
snle or other disposilion At any such 3ale or other dispusition the. Seeured Party may, o the
extensl permissible under applicable luw, purchase the whole or any part ol the Trademarks sold,
free from any rigle of redemiption on the part of Debtor, which right 13 hereby woived and
rcleased.
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6. No Waiver. No course ntf dealing between Debtor and the Secured Party, nor any
failure v exercise, nor any delay in exercising, on the pari of the Sccured Party, any right, power
ar privilege hereunder shall operale as a waiver thereof; nor shall any single or partial exercisc of
any right, power o1 privilege hereunder preclude any other or further cxcrcise thereof or the
exercise of any ather right, power ur privilege.

7. Severahility. The provisions of whis Apieement are. scveral, and if any clause or
provision shall be held invalid und unenforesable ,m whole or in part in any jurisdiction, then
such invalidity ur unenforceahility shall affect only such clause o provision, or pan thereof, in
such jurisdiction, and shall not in uny mammer affcct such clause or provision in any other
jurisdiction. or any uilier clause or provision of this Algecinent in any jurisdiction,

R. Modification. This Apreement s subjeet 1o modificalion vuly by a writing
signed by the Debtor and the Necured Party.

9. Benefit of Agreement The henefits and burdens of this Ayrcement shall inure to
the benefit of and he hinding upon the respective heirs, legal reprcsentatives, successors and
assigns of the parties.

10, Governing Law. The validity and intcipretation ot this Agreemem and the rights
and obligations of the parties shull be governed by the laws of the Stale uf Georgia (without
giving effect (o its conflict ot law rules) and the United States of America.

11 Terminology; Headings. All singular terms used hercin shall include the piural
and vice versa, and all pronouns used herein shall be deemed to cover all genders. All section
headings used herein are for convenience of reference only and do not constitutc 2 substantive
part of this Agreement,

12.  Termination of Agreement. This Agreement and the assignment and security
interest conveyed hereunder shall remain in {full force and effeet until such time as the Credit
Aprsement is no longer in effect and no Securcd Obligations are owstunding,

13.  Execntion in Counterparts. This Agreement may be executed in any number of
cenniterparts, cach of which cuunterparts when so executed and delivered, shall be dcemed o be
an original, and all nf which counterparts, 1aken together, shall constitute one and te same
Aprccment.

14. Expenses; Indemuity. 1lcbtor will upon demand puay la the Scourcd Party the
amounl of any and all cxpenses, including reasonable attorey’s fees and fees of vlhier experts,
which the Sceured Party may [row time to time actually incur (und caleulated without giving
effect 10 any statutory presumption) in copnection with (i) the administration of this Agrecinent,
(1) Nie preservation of or the sale or uther disprsition of or other realization upon any of the
Tradeinarks, (ii7) the cxcreise or enforcement of any of the rights of the Sacured Purly hereuader
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o1 (iv) the failure by the Debtor w perform or obscrve auy of the provisions hercot. Debtor also
hereby agrees o indewuify the Secnred Party and hold the Secured Party harmless from and
against any liahility, losa, damage, suit, action or proceeding ever sutterad ar incurred by the
Secured Party as a result of (i) Debtor’s tailure to obscrve, perform or discharge Debtor’s duties
hereunder or (i) the Secured Party’s holding or administering tliis Agrcament or its rights, titles
or interests in the Trademarks, unless with respect to any of the above, the Secured Party is
determined to have acted with gross negligence or to have engaged in wilful misconduct. The
obligations of the Debtor under this paragraph 14 shall survive the termination of this
Agreement.

15. Security Agreement; Entire Agreemcnt; Termination.

() The Sccured Party also has a Lien in the Trademarks under the terms of the
Seewrity Agreemcnt, dated as of July 13, 1997, executed by the Debtor in favor of the Secured
Party. as amended by First Amendment to Security Agreement, dated as of May 26, 1998,
between the 1Jcbtor and the Secured Party (the “Security Agreement”), and this Agreement is
intended to supplement such Security Agrcement, but in the event of any inconsistency hetween
the (erms ot this Agrcement and those of such Security Agreement, the terms of such Security
Agrcement shall conirol, uud the Secured Party may elect to pursue 1§ rights and reuedies with
respect Lo the Trademarks under either or both of this Agrecinent or such Security Agrecment.

() This Agreement, fagcther with all other instrumenls, apreements and
ceriificates executed by the parties in connectdon herewith or with reference hereto, embodies the
cntire undersianding and aprecment hetwecn the parties hereto with respect to the subject matter
bereuf and superscdces all prior agreements, understandings and inducements, whether express or
implied. oral or wrilten.

[Remainder of paye inwentionally lett hlank]
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WITNESS the cxccation hereot & of the day und yem: fisst abeve writien.
DEBTOR:

HORIZON MEDICAL PRODIICTS, INC,

B.y | ”) /’ﬁ_
Nanie: \.J\\\;am €. Pe:'ce:sov\ 3¢,
Tl President

SECURED PARTY:
BANK OF AMERICA, N.A., as Agent

By:

Tn] &
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WITNESS the execution hereof as of the day and year first above written.
DEBTOR:

HORIZON MEDICAL FRODUCTS, INC.

By:
Name:
Title:

SECURED FARTY:

BANK OF AMERICA, N.A., as Aget

S SH

Name: MMomas D .G-Lk[:;
Title: Sr Vo Vo alond
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STATE OF GEORGIA

COUNTY OF FULTON

CERTIFTCATE OF ACKNOWLEDGMENT

Before me, the undcrsigned, a Notary Public in and for the state end aforesaid, on thls‘\“"
day of October, 2000, persvnally appeared William E. Peterson, Jr,, to me k.xmvm personally, and
who, being by me duly sworn, deposes and says that he is the _I’rcSldent of HORIZON
MENCAL PRODUCTS, INC., and that salid instrument was sigued on be}:m]f of said
corporaion by anthonty of its Board of Dirvciors, and said officer acknowledged said instrument

100 be the free aet and deed uf said corpnration.

N~ :@@%

—_— T " vl gy, v,
Notary Public L " NE f-".'e "'"z‘,t
My vammission ; mi;
expires. e m ;

" $
[NOTARIAL SEAL] v@;‘? \&
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STATE OF GEORGIA
COUNTY OF FULTON

CERTIFICATE OF ACKNOWLEDGMENT

Before me, the undersigned, a Notary Public in and for the state and aforesaid, an this 10
day of October, 2000, personally appeared to me known personaily, and

who, being by mc duly sworn. deposes end says that he'ls of
BANK OF AMERICA, N.A., and that said instrument was signed on behalf of said corporation

hy authority of its Board of Du'ecr.ors_. and sald officer acknowledged said instruinent to be the
free act and desd af said carporation.

- R -

T i N ~

=15, Nowry Fublic

e My commission
TEeT F L0 expives:

LR g F |8 300s
INOTARIAL SEAL}
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Schedule 1

Trademarks
Registration
Nurl:;ber/Serlal Registration
Trademark umber Jurisdiction Status Date
IFM and DESIGN 2,072,221/ US Registered
75-059988
TRADEMARK
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