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INTELLECTUAL PROPERTY SECURITY AGREEMENT

This INTELLECTUAL PROPERTY SECURITY AGREEMENT (this
“Agreement”), dated as of September 6, 2000, is made by Captain D’s, Inc., a Delaware
corporation (herein referred to as the “Borrower™ or the “Grantor”), and Bank of America, N.A.

(“Bank of America™), as administrative agent (in such capacity, the “Collateral Agent™) for the
Secured Parties (as defined in the Credit Agreement referred to below).

PRELIMINARY STATEMENT

(H) The Borrower has entered has entered into a Credit Agreement dated as of
September 6, 2000 (said Credit Agreement, as it may be hereafter amended, amended and
restated, supplemented or otherwise modified from time to time, being the “Credit Agreement”,
the terms defined therein and not otherwise defined herein being used herein as therein defined)
with the banks, financial institutions and other institutional lenders party thereto (collectively, the
“Lenders™), Bank of America, as Initial Issuing Bank, as Administrative Agent, as Collateral

Agent and as Swing Line Bank and Banc of America Securities L1.C (“BAS™), as l.ead Arranger
and Sole Book Manager for the Lender Parties.

2) It is a conditior: precedent to the making of Advances by the Lenders and
to the issuance of Letters of Credit by the Issuing Bank under the Credit Agreement from time to
time. and the entry by the Hedge Barnlks into the Bank Hedge Agreements with the Borrower
from time to time, that the Grantor shill have granted the assignment and security interest
contemplated by this Agreement. Fuither unless otherwise defined in this Agreement or in the
Credit Agreement, terims defined in Article 8 or 9 of the Uniform Commercial Code in effect in
the State of New York ("N.Y. Uniform Commercial Code™) and/or in the Federal Book Entrv
Regulations (as defined below) are uted in this Agreement as such terms are defired in such
Article 8 or 9 and/or the Federal Boo < Entry Regulations. The term “Federal Bock Entry
Regulations™ means (a) the federal regulations contained in Subpart B (“Treasury ‘Reserve
Automated Debt Entry System (TRADES)”) governing book-entry securities consisting of U.S.
Treasury bonds, notes and bills and Subpart D (“Additional Provisions™) of 31 C.F.R. Part 357,
31 C.F.R. §357.2, § 357.10 through § 357.14 and § 357.41 through § 357.44 and (b) to the
extent substantially identical 1o the federal regulations referred to in clause (a) above (as in effect
from time to time), the federal regulations governing other book-entry securities.

NOW, THEREFORE, in consideration of the premises and in order to induce the
Lenders to make Advances under the Credit Agreement and the Issuing Bank to issue Letters of
Credit under the Credit Agreement from time to time. and the Hedge Banks to enter into Bank
Hedge Agreements with the Borrower, the Grantor hereby agrees with the Collateral Agent for
its benefit and the ratable benefit of the Secured Parties as follows:

SECTION T Grant »f Sccunity - Fhe Grrantor hereby assions ta the Collateral
Avent for 1ts benetit and the ratable benefv of the Scecured Parties, and hereby grants o the
Collateral Agent for 1ts benefit and “he ratable benefit of the Secured Parties a sccurity interest

. all of such Grantor  right. e cnd mterest i and 1o the fellowing . whether 10w owned or
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hereafter acquired by such Grantor, wherever located and whether now or hereafter existing
(collectively, the “Intellectual Property Collateral™):

(a) all patents, paten- applications and patentable inventions, including, without
limitation, each patent and patent application, if any, identified in Schedule I attached
hereto and made a part hereof, and including, without limitation, (1) all inventions and
improvements described and claimed therein, (i) the right to sue or otherwise recover for
any infringements or misappropriations thereof, (iii) all income, royalties, damages and
other payments now and hereafter due and/or payable with respect thereto (including,
without limitation, payments under all licenses entered into in connection therewith, and
damages and payments for past and future infringements thereof), and (iv) all rights
corresponding thereto throughout the world and all reissues, divisions, continuations,
continuations-in-part, provisionals, substitutes, renewals, re-issues and extensions
thereof, all improvements thereon and all other rights of any kind whatsoever of such
Grantor accruing thereunde- or pertaining thereto (collectively, the “Patents™);

(b) all trademarks, service marks. trade names, trade dress or other indicia of
source and/or goodwill, domain name registrations, trademark and service mark
registrations. and applicaticns for trademark or service mark registrations and any
renewals thereof, including without limitation, each trademark or service mark
registration and application and domain name registration identified in Schedule 11
attached hereto and made a part hereof, and including without limitation (1) the right to
sue or otherwise recover fo- any and all past, present and future infringements, dilutions.
violations and misappropriations thereof, (i1) all income, royalties, damages and other
payments now and hereafter due and/or payable with respect thereto (including, without
limitation. payments under all licenses entered into in connection therewith, and damages
and payments for past or fu ture infringements and dilutions thereof), and (iii) all rights
corresponding thereto throaghout the world and all other rights of any kind whatsoever of
such Grantor accruing ther zunder or pertaining thereto, together in each case with the
goodwill of the business connected with the use of, and symbolized, by each such
trademark, service mark, ttade name, trade dress or other indicia of trade origin
(collectively, the “Trademurks™): provided, however, that the parties expressly agree that
pending intent-to-use trademark or service mark applications of the Grantors and any
future intent-to-use trademark or service mark applications filed by any Grantor are
expressly excluded from the scope of this Agreement and from the Intellectual Property
Collateral unul such time as an amendment to allege use or a verified statement of use for
such trademark or service mark application is filed with and accepted by the United

States Patent and Trademark Office pursuant to the applicable provnsmns of the Lanham
Act (collectivelyv. the "Excluded Applications™):

(¢) all design rights and copyrights, whether statutory or common law, and
whether ar not the underlying works of authorship have been published. and all works of
authorship and other miel ectual o mduastnal property nights therem. all copyrights of
works based on. incorporited m. derived from or relating to works covered by such
copyrights_ all right, tide and interest 1o make and exploit all'derivative ‘works based on
or adopted from works covered by such copvrights, all right, title and interest in and to
Internct websites and the -ontent there nand all copynight registrations and copyright

~
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applications, and any renewals or extensions thereof, including, without limitation, each
copyright registration and copyright application, if any, identified in Schedule 111
attached hereto and made a part hereof, and including, without limitation, (i) the right 1o
print, publish and distribute any of the foregoing, (ii) the right to sue or otherwise recover
for any and all past, present and future infringements and misappropriations thereof, (iii)
all income, royalties, damages and other payments now and hereafter due and/or payable
with respect thereto (including, without limitation, payments under all licenses entered
into in connection therewith, and damages and payments for past or future infringements
thereof), (iv) such Grantor’s rights to hyperlinks and data originating or relating to the
foregoing Internet websites and (v) all rights corresponding thereto throughout the world
and all other rights of any kind whatsoever of such Grantor accruing thereunder or
pertaining thereto (collectively. the “Copyrights™);

(d) all license agreements with any other person in connection with any of the
Patents, Trademarks or Copyrights, or such other person’s patents, trade names,
trademarks, service marks or copyrights, whether such Grantor is a licensor or licensec
under any such license agreement, including, without limitation, the license agreements
listed on Schedule IV attached hereto and made a part hereof, and also including, without
limitation, franchise agreements (the “Franchise Agreements”), subject, in ¢ach case, to
the terms of such license agreements. including, without limitation, terms requiring
consent to an assignment or a grant of a security interest, and any right tc prepare for
sale, sell and advertise for sale, any inventory now or hereafter owned by such Grantor
and now or hereafter covered bv such licenses (collectively, the “Licenses’): and

(e) all proceeds of any and all of the foregoing Intellectual Property Collateral
(including, without limitation proceeds that constitute property of the types descrnibed 1n
clauses (a)—d) of this Section 1 and this clause (e)) and, to the extent not otherwise
included. all (1) payments uncer insurance (whether or not the Collateral Agent is the loss
payee thereof). or any indemr ity. warranty or guaranty, payable by reason of loss or

damage to or otherwise with vespect to anv of the foregoing Intellectual Property
Collateral and (11) cash.

SECTION 2. Security for Obligations. This Agreement secures the payment of
all Obligations of the Grantor now or hereafter existing under the Loan Documents, whether
direct or indirect, absolute or contingent, and whether for principal, reimbursement obligations,
interest, {ees, premiums, penalties, indemnifications, contract courses of action, costs, expenses
or otherwise , and in the case of each Grantor, the payment of all Obligations of such Grantor
owed in connection with Treasury Management Services whether direct or indirect, absolute or
contingent, and whether for principzl. reimbursement obligations, interest, fees, premiums,
penalties. indemnifications, contract causes of action, costs, expenses or otherwise (all such
Obligations being the “Secured Obl gations™). Without limiting the generality of the foregoing.
this Agreement sceures the paymen of all amounts that constitute part of the Secured
(-)Hi;ulion» and would be owed by such Goantor to the Collateral Agent or any Secured Party
under the Loan Documents but for the fact that they are unenforceable or not allhHwable duc 1o
the exercise of @ bankruptey ., reorgenization or similar proceeding involving a Loan Party.

)
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SECTION 3. Grantor Remain Liable. Anything herein to the contrary
notwithstanding, (a) the Grantor shall remain liable under the contracts and agreements included
in the Intellectual Property Collateral to the extent set forth therein to perform all of its duties
and obligations thereunder to the same extent as if this Agreement had not been executed, (b) the
exercise by the Collateral Agent of any of the rights hereunder shall not release the Grantor from
any of its duties or obligations under the contracts and agreements included in the Intellectual
Property Collateral, and (c) neither the Collateral Agent nor any Secured Party shall have any
obligation or liability under the contracts and agreements included in the Intellectual Property
Collateral by reason of this Agreement or any other Loan Document, nor shall the Collateral
Agent or any Secured Party be obligated to perform any of the obligations or duties of the

Grantor thereunder or to take any action to collect or enforce any claim for payment assigned
hereunder.

SECTION 4. Representation and Warranties. The Grantor represents and
warrants as to itself and its Intellectual Property Collateral as follows:

(a) Such Grantor is the legal and beneficial owner of the entire right. title and
interest in and to all of the United States Intellectual Property Collateral pledged by such
Grantor hereunder free and clear of any Lien, claim, option or right of others, except for
the security interest created by this Agreement or the other Loan Documents, Permitted
Liens and Liens permitted by Section 5.02(a)(111), (vii), (vi) or (x) of the Credit
Agreement. Except for the Intellectual Property Security Agreement dated as of
November 28. 1997 by the Grantors {as defined therein) in favor of Bank of America,
N.A. (as moditfied. supplemented or amended from time to time) (the “Bank of America
Security Aereement”), which has been parually terminated and released as of the date
hereof, no effective financing statement or other instrument similar in effect covering all
or any part of such Intellectual Property Collateral is on file in any recording office
(including. without limitation the United States Patent and Trademark Office and the

United States Copyright Office). except such as may have been filed in favor of the
Collateral Agent relating to this Agreement.

(b) Set forth in Schedule 1 below the name of such Grantor is a complete and
accurate list of all patents and all patent applications owned by such Grantor. Set forth in
Schedule 11 below the name of such Grantor is a complete and accurate list of all
trademark and service mark registrations. trademark and service mark applications and
domain name registrations owned by such Grantor, with the exception of the Excluded
Applications as defined here:n. Set forth in Schedule 111 below the name of such Grantor
is a complete and accurate list of all copyright registrations and copyright applications
owned by such Grantor. With the exception of any Franchise Agreements in which such
Grantor is a licensor of anv of the Patents. Trademarks or Copyrights, anc of any shrink
wrap or click wrap licenses yranted in connection with the purchase commercially
available software. set forth in Schedule 1V below the name of such Grantor i1s a complete
and accurate st ot all Teerses o‘k'm\’ b

such Grantor i which such Grantor s (1) a
licensor with respect to any i the Patent

. Trademarks or Copyrights, or {11) a hcensce ot
any other person’s patents. trade names, | radcmarks‘ service marks or copyrights. Such
Grantor has made all neces<ary fibrgs and recordations to protect. perfect and maintain
its interestin the United States patente, 1 onited States patent apphications. Unites States

!
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trademark and service mark registrations, United States trademark and service

applications, domain name registrations, United States copyright registrations and United
States copyright applications set forth in Schedules I, I and IIl.

(c) Each United States patent, United. States trademark or service mark
registration, domain name registration and United States copyright registration of such
Grantor set forth in Schedules [, 11, 111 is subsisting and has not been adjudged invalid,
unregistrable or unenforceable, in whole or in part, and i1s valid, registrable and
enforceable. Each United Stares patent application, United States trademark or service
mark application and United States copyright application is subsisting and has not been
issued a final refusal. Each domain name registration is not subject to any proceedings
anywhere challenging any Grantors’ ownership rights therein or rights to use the
foregoing. Such Grantor is not aware of any uses of any item of United States
Intellectual Property Collateral which could be expected to lead to such item becoming
invalid or unenforceable, including unauthorized uses by third parties and uses which

were not supported by the goodwill of the business connected with such United States
Intellectual Property Collateral.

(d) Except for the Bank of America Security Agreement, which has been partially
terminated and released as of the date hereof, and except for the Licenses, such Grantor
has not made a previous assignment, transfer or agreement constituting a present or future
assignment. transfer or encurnbrance of any of the United States Intellectual Property
Collateral. Except with respect to Franchise Agreements and as may be set forth in
Schedule \ hercto. such Grantor has not granted anyv license (other than those listed on
Schedule 1V hereto), release covenant not to sue. or non-assertion assurance to any
Person with respect 10 any pirt of the Intellectual Property Collateral.

(e) Such Grantor has used proper statutory notice in connection with its use of
each patent, cach registered trademark and service mark and each copyright contained in
Schedules 1. 1T and 111, to the extent deemed necessary in the reasonable business

judgment of such Grantor tc protect the rights in each such patent, registered trademark
and service mark and copyr:ght.

(f) This Agreement executed by the Grantor is effective to create, in favor of the
Lenders, legal. valid and enforceable security interests in all right, title and interest of the
Grantors in any and all of the United States Intellectual Property Collateral, securing the
Notes and all other Obligat-ons from time to time outstanding under the Loan
Documents. This Agreement, upon the due filing of UCC-1 Financing Statements and
the due filing of a copv of this Agreement with the United States Patent and Trademark
Office and the United States Copyright Office, shall create a fully perfected security
interest in all right. title and interest of the Grantor in such United States Intellectual
Property Collateral, superior in right to any liens. existing or future, which the Grantors’
or any creditors of or purclasers fromoor ans other Person, may have azainst such Uinited
States Inteliectual Properts Collateral ornterests therein, except to the extent otherwise
provided in the Credit Agreement Upon the due filing of UCC-1 Financing Statements
and the duc fitine of a cop. of this Agreement with the United States Patent and
Irademart O ce and the Hhimted States Copyright Office. all filings and other actions

3
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necessary or desirable to perfect and protect such security interests will have been duly
taken.

(g) No consent of any other Person and no authorization, approval or other action
by, and no notice to or filing with, any governmental authority or regulatory body or
other third party is required (1) for the grant by such Grantor of the assignment and
security interest in the United States Intellectual Property Collateral granted hereby or for
the execution, delivery or performance of this Agreement by such Grantor, (ii) for the
perfection or maintenance of the assignment and security interest created hereby
(including the first priority nature of such assignment or security interest) in the United
States Intellectual Property Collateral, except for the filing of financing and continuation
statements under the Uniform Commercial Code, which financing statements will be duly
filed pursuant to the terms of Section 3.01(g)(viii)(B) or Section 5.01(n) of the Credit
Agreement, and the filing and recordation of this Agreement with the United States
Patent and Trademark Office and the United States Copyright Office, which shall be duly
filed promptly following the execution of this Agreement, or (i11) for the exercise by the
Collateral Agent of its rights provided for in this Agreement or the remedies in respect of
the Intellectual Property Collateral pursuant to this Agreement.

(h) To the best of sucl. Grantor’s knowledge, except as set forth in Schedule V
hereto, there are no unresolved claims that have been asserted, pending, threatened or are
likely to be made by (A) any "hird party against such Grantor relating to any item of
United States Intellectual Prooerty Collateral or the use thereof by such Grantor, or (b)

such Grantor against any third party relating to any item of United States Intellectual
Property Collateral.

(1) With the exceptio 1 of anv non-final office actions issued by the appropriate
trademark administrative office with respect to any pending trademark or service mark
applications of such Grantor. no claim has been made and is continuing or threatened that
any item of Uinited States Int:llectual Property Collateral is invalid or unenforceable or

that the use by such Grantor >f any United States Intellectual Property Collateral does or
may violate the rights of anv Person

(j) Such Grantor has taken all reasonably necessary steps to use consistent
standards of quality in the manufacture, distribution and sale of all products sold and the
provision of all services provided under or in connection with any of the Trademarks and

has taken all reasonably necessary steps to ensure that all licensed users of any of the
Trademarks use such consis ent standards of quality.

(k) With respect Lo each License, (1) to such Grantor's knowledge, such
l.icense is valid and binding and in full force and effect and represents the entire .
agreement between the respective licensor and licensee with respect to the subject matter
of such License: (i) such Tcense will net cease to be valid and binding and'in full force
and effect on terms identica 1o those currently i effect as a result of the rights and
iterest granted hereine nor will the grant of such rights and interest constitute a breach or
default under sach License Hrotherwise give the licensor or ficensee a rizht to terminate
such License: (i) such Grantor has not received any nouce of termination or cancellation

O
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under such License; (iv) such Grantor has not received any notice of a breach or default
under such License, which breach or default has not been cured; (v) such Grantor has not
granted to any other third party any rights, adverse or otherwise, under such License; and
(vi) neither such Grantor nor to such Grantor’s knowledge any other party to such
License 1s in breach or default in any material respect, and no event has occurred that,

with notice or lapse of time or both, would constitute such a breach or default or permit
termination, modification or acceleration under such License.

SECTION 5. Further Assurances. (a) The Grantor agrees that from time to time,
at its own expense, it will promptly execute and deliver all further instruments and documents.
and take all further action, that may be necessary or desirable, or that the Collateral Agent mayv
request, in order to perfect and protect any pledge, assignment or security interest granted or to
be granted hereby or to enable the Collateral Agent to exercise and enforce its rights and
remedies hereunder with respect to any part of the Intellectual Property Collateral. Without
limiting the generality of the foregoing, the Grantor will execute and file such financing or
continuation statements, or amendments thereto, and such other instruments or notices, as may
be necessary or desirable, or as the Collateral Agent may request, in order to perfect and preserve
the pledge, assignment and security interest granted or to be granted hereby.

(b) The Grantor hereb authorizes the Collateral Agent to file one or more
financing or continuation statements, and amendments thereto, relating to all or any part of the
Intellectual Property Collateral pledg:d by such Grantor hereunder without the signature of such
Grantor where permitted by law. A photocopy or other reproduction of this Agreement or any
financing statement covering the Inteilectual Property Collatera! or any part therec{ shall be
sufficient as a financing statement where permitted by law.

(¢) The Grantor will furnish to the Collateral Agent from time to time statements
and schedules further identifying anc describing the Intellectual Property Collateral of such
Grantor and such other reports in connection with the Intellectual Property Collateral of such
Grantor as the Collateral Agent may reasonably request. all in reasonable detail

(d) The Grantor agrecs that, should it.obtain an ownership interest in any patent,
patent application, patentable invent.on, trademark, service mark, trade name, trade dress, other
indicia of trade origin, domain name registration, trademark or service mark registration,
trademark or service mark application (other than an Excluded Application), copyright, work of
authorship. copynght registration, copyright application or license, which is not now a part of the
Intellectual Property Collateral. (i) the provisions of Section 1 herein shal] automatically apply
thereto, (i1) any such patent, patent application, patentable invention, trademark, service mark,
trade name. trade dress. indicia of trade origin. domain name registration, trademark or service
mark registration or trademark or service mark application (together with the goodwill of the
business connected with the use of same and symbolized by same). copyright, work of
authorship. copyvright registration. copvright application or license shall automat:.cally become
part of the Intelleciial Property Cotlateral aad Ciiwith respect 1o any ownership interest in an-
patent. patent apphicaton, domain r ame reaistration: trademark or service mark registration,
trademark or service mark applhication. copyvright registration, copyright application or license
(other than Franchise Agreements. shrink worap or elick wrap hicenses) that such Grantor should
obtam the Grantor shall provide te the Collateral Acent on a semi-annual basis a written report

;
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of all such filings and acquisitions. The parties expressly agree that the foregoing provisions of
this Section 5(d) shall not apply to any Excluded Applications until such time as an amendment
to allege use or a verified statement of use for such Excluded Application is filed with and
accepted by the United States Patent and Trademark Office pursuant to the applicable provisions
of the Lanham Act. The Grantor authorizes the Collateral Agent to modify this Agreement by
amending Schedules [, I1, IIl and IV (and will cooperate with the Collateral Agent in effecting
any such amendment) to include any patent, patent application, domain name registration,
trademark or service mark registration, trademark or service mark application, copyright

registration, copyright application or license which becomes part of the Intellectual Property
Collateral under this Section.

(e) Except as provided below, with respect to each United States patent, United
States patent application, United States trademark or service mark registration, domain name
registrations, United States trademark or service mark application, United States copyright
registration, United States copyright application and license, such Grantor agrees to take all
necessary steps, including, without limitation, in the United States Patent and Trademark Office,
the United States Copyright Office, with anv authority authorized to issue domain name
registrations, including, without limitation, Network Solutions, Inc. or in any court, to (i)
maintain each such patent, domain nime registration, trademark or service mark registration.
copyright registration and License of such Grantor (but, as to licenses, only to the extent deemed
appropriate in the reasonable business judgment of such Grantor), and (ii) pursue, to the extent
deemed appropriate in the reasonable business judgment of such Grantor, each such patent
application, trademark or service mark application. and copyright application now or hereafter
included in the Inteliectual Property Collaterat of such Grantor. including, without limitation, the
filing of responses to office actions issued by the United States Patent and Trademark Office and
the United States Copynight Office. the filing of applications for renewal or extension, the filing
of affidavits under Sections 8 and 12 of the United States Trademark Act, the filing of divisional.
continuation, continuation-in-part ard substitute applications, the filing of applications for
reissue, renewal or extensions. the piyment of maintenance fees, and the participation in
mterference. reexanmination. opposit on. cancellation, infringement and misappropriation
proceedings. Each Grantor agrees to take corresponding steps with respect to each new or
acquired United States patent. United States patent application, domain name registration, United
States trademark or service mark registration, United States trademark or service mark
application, United States copyright registration, United States copyright application or License
to which 1t 1s now or later becomes entitled  Anv expenses incurred in connection with such
acuvities shall be borne by sueh Grantor. No Grantor shall, without the written consent of the
Collateral Agent. discontinue use of or otherwise abandon any patent or patentable invention,
domain name registration, trademark or service mark, or copyright identified in Schedules 1, 11
and I1l. or abandon any right to file an application for letters patent, trademark or service mark.
or copyright, or abandon any pendirg application for a letters patent, trademark or service mark.
or copynghtidentified in Schedules 11T and 111 unless such Grantor shall have previously
determined that the use or the pursuit or maimntenance thereof 1s no longer desirable in the
conduct of such Grantor's business and that the Toss thereot will not have a Material Adverse
I-ffect, in which case such Grantor il give notice to the Collateral Agent in writing on a semi-
annual basis of the abandonment of anv such item of Intellectual Property Collateral determinced

by such Grantor to be no longer desirable i the conduct of such Grantor™s business and whosce
foss vl nothave @ Material Adver o b ffed ‘
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(f) Except as provided below, the Grantor agrees to notify the Collateral Agent
promptly and in writing if it learns (1) that any item of the Intellectual Property Collateral may be
determined to have become abandoned or dedicated to the public (other than an abandonment or
dedication for which such Grantor has previously determined will not have a Material Adverse
Effect pursuant to Section 5(e) above) or (ii) of any adverse determination or the institution of
any proceeding (including, without limitation, the institution of any proceeding in the United
States Patent and Trademark Office or any court) regarding any item of the United States
Intellectual Property Collateral. The Grantor shall not be required to notify the Collateral Agent
in writing of an adverse determination or the institution of any proceeding involving a
franchisee, unless such Grantor deems, in its reasonable business judgment, that such adverse
determination or institution of proceeding may have a Material Adverse Effect upon such
Grantor’s business, in which case, such Grantor shall promptly and in writing notify the
Collateral Agent of any such adverse determination or institution of proceeding.

(g) In the event that the Grantor becomes aware that any item of the Intellectual
Property Collateral is infringed, diluted, violated or misappropriated by a third party, such
Grantor shall promptly notify the Collateral Agent (except as provided below) and shall take
such actions as such Grantor or the Collateral Agent deems reasonable and appropriate under the
circumstances to protect such Intellectual Property Collateral, including, without limitation.
commencing suit for infringement, dilution, violation or misappropriation thereof. Any expense
incurred in connection with such activities shall be borne by such Grantor. In the case of
infringements or misappropriations cf any item of Intellectual Property Collateral by a
franchisee, the Grantor shall use its test efforts to notify the Collateral Agent of any such

infringement or misappropriation thet such Grantor believes, in its reasonable business judgment.
may have a Material Adverse Effect upon such Grantor's business.

(h) The (rantor shall continue to use proper statutory notice in connection with
its use of each of its patents. registered trademarks and service marks, and copyrights contained
in Schedules 1. Il and II1. to the extent deemed necessary 'in the reasonable business judgment of

such Grantor o protect the rights in each such patent, registered trademark and service mark and
copyright.

(i) The Grantor shali take all steps which it or the Collateral Agent deems
reasonable and appropriate under the circumstances to preserve and protect each item of its
Intellectual Propertv Collateral. including, without limitation. maintaining the quality of any and
all products or services used or provided in connection with any of the Trademarks, consistent
with the quality of the products and services as of the date hereof, and taking all steps necessary

to ensure that all licensed users of any of the Trademarks use such consistent standards of
quahty.

SECTION 6. Transfers and Other Liens. The Grantor agrees that. except as
permitted in the Credit Agreement it shall not (1) sell. assign (by operation of law or otherwise)
o1 otherwise disposs o) or vrantany option with respect tooany item of the Inte!lectual Properts
Collateral. or {11) creare or suffer tooexist any Lien upon or with respect 1o any of the Intellectual
Property Collateral ewcept for the assignment and security interest ¢reated by this Agreement:
provided. however that this Section 6 shall not be deemed to impose any restrictions on the right
o1 the Grantor wo grant Licenses o use the Intelectual Property Collateral i the ordinary course

9
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of business, so long as such Grantor notifies the Collateral Agent promptly and in writing of all
such Licenses other than Franchise Agreements.

SECTION 7. Collateral Agent Appointed Attorney-in-Fact. The Grantor hereby
irrevocably appoints the Collateral Agent such Grantor’s attorney-in-fact, with full authority in
the place and stead of such Grantor ard in the name of such Grantor or otherwise, from time to
time 1n the Collateral Agent’s discretion, to take any action and to execute any instrument that

the Collateral Agent may deem necessary or advisable to accomplish the purposes of this
Agreement, including. without limita‘ion:

(a) to ask for, demand, collect, sue for, recover, compromise, receive and give

acquaintance and receipts for moneys due and to become due under or in respect of any
of the Intellectual Property Collateral.

(b) to receive, indorse and collect any drafts or other instruments, documents and
chattel paper, i1 connection vith clause (a) above, and

(¢) to file any claims. or take any action or to institute any proceedings that the
Collateral Agent may deem recessary or desirable for the collection of anv payments
relating to any of the Intellec ual Property Collateral or otherwise to enforce the rights of
the Collaterai Agent with resoect to any item of the Intellectual Property Collateral.

SECTION 8. Collateral Agent Mav Perform. If the Grantor fails 10 perform any
agreement contained herein. the Collateral Agent may itself perform. or cause performance of.

such agreement, and the expenses of the Collateral Agent incurred in connection therewith shall
be payable by such Grantor under S:ction 1 1tb).

SECTION 9. The Collateral Agent’s Duties. The powers conferred on the
Collateral Agent hereunder are sole v to protect its interest in the Intellectual Property Collateral
and shall not impose any duty upon it to exercise any such powers. Except for the safe custody
of the certificates of registration for any of the Trademarks and Copyrights, the letters patent for
any of the Patents and any License .n its possession, 1f any, and the accounting for moneys
actually received by it hereunder, th.e Collateral Agent shall have no duty as to any Intellectual
Property Coliateral. whether or not the Collateral Agent or any other Secured Party has or 1s
deemed to have knowledge of such matters, or as to the taking of any necessary steps to preserve
rights against any parties or any otler rights pertaining to any Intellectual Property Collateral.
The Collateral Agent shall be deerred to have exercised reasonable care in the custody and
preservation of the certificates of registration for any of the Trademarks and Copyrights, the
letters patent for any of the Patents and any License in its possession, if any, if such certificates

of registration. letters patent and hicenses are accorded treatment substantially equal to that which
Bank of America accords its own property

SECTION 100 Rencedies IHan Bvent of Default shall have occurred and be

continming:

(a) 'he Collateral -vgent may excrcise in respect of the Intellectual Properiy
Collateral. m addition to other nights and remedies provided for herem or otherwise
avatlable to e all the neht and remcedies of @ seeured party upon default under the
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Uniform Commercial Code in effect in the State of New York at such time (the “N.Y.
Uniform Commercial Code™) (whether or not the N.Y. Uniform Commercial Code
applies to the affected Intellectual Property Collateral), and also may (i) require any or all
of the Grantor to, and such Grantor hereby agrees that it will at its expense and upon
request of the Collateral Agent forthwith, assemble all or part of the documents and
things embodying all or any part of the Intellectual Property Collateral as directed by the
Collateral Agent and make them available to the Collateral Agent at a place to be
designated by the Collateral Agent that is reasonably convenient to both parties; (ii)
without notice, except as specified below, sell the Intellectual Property Collateral or any
part thereof in one or more parcels at public or private sale, at any of the Collateral
Agent’s offices or elsewhere, for cash. on credit or for future delivery, and upon such
other terms as the Collateral Agent may deem commercially reasonable; and (111) exercise
any and all rights and remedies of the Grantor under or in respect of the Intellectual
Property Collateral, including. without himitation, any and all rights of such Grantor to
demand or otherwise require payments of any amount under the Intellectual Property
Collateral. In the event of any sale, assignment, or other disposition of any of the
Intellectual Property Collateral of the Grantor, the goodwill of the business connected
with and symbolized by any 7 rademarks subject to such disposition shall be included.
and such Grantor shall supply to the Collateral Agent or its designee such Grantor’s
know-how and expertise, and documents and things embodying the same, relating to the
manufacture, distribution, advertising and sale of products or the provision of services
relating to any Intellectual Property Collateral subject to such disposition, and such
Grantor’s customer lists and other records and documents relating to such I[ntellectual
Property Collateral and to the manutacture. distribution. advertising and sale of such
products and services. The Crantor agrees that, to the extent notice of sale shall be
required by law. at least ten cays™ notice to such Grantor of the time and place of any
public sale or the time after which any private sale 1s to be made shall constitute
reasonable notification. The Collateral Agent shall not be obligated to make any sale of
Intellectual Property Collateral regardless of notice of sale having been given. The
Collateral Agent may adjourn any public or private sale from time to ime by
announcement at the time and place fixed therefor, and such sale may, without further
notice, be made at the time and place to which it was so adjourned.

(b) All cash proceed: received by the Collateral Agent in respect of any sale of,
collection from. or other realization upon. all or any part of the Intellectual Property
Collateral may, in the discretion of the Collateral Agent, be held by the Collateral Agent
as collateral for, and/or then or at any time thereafter applied (after payment of any
amounts payable to the Collateral Agent pursuant to Section 11) in whole or in part by
the Collateral Agent for the ratable benetit of the Secured Parties against. all or any part
of the Secured Obligations :n such order as the Collateral Agent shall elect. Any surplus
of such cash o1 cash proceeds held by the Collateral Agent and remaining after payment
in full of all of the Secured Dblivatons <hall be paid over to the applicakle Grantor or 1o

whomsoever may be lawtully entitied 1o recerve such surplus
(c1 T'he Collateral A gent may exercise any and all rights and remredies of the
Grantor under or inrespect of the Intellecuual Property Collateral, including, without
Limitation. any and all nehr< of such Grantor 1o demand or otherwise recuire pavment of
il
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any amount under, or performance of any provision of, any of the Intellectual Property
Collateral.

{d) All payments received by the Grantor under or in respect of the Intellectual
Property Collateral shall be received in trust for the benefit of the Collateral Agent, shall
be segregated from other funds of such Grantor and shall be forthwith paid over to the
Collateral Agent in the same form as so received (with any necessary endorsement).

SECTION 11. Indemniy and Expenses. (a) The Grantor agrees to indemnify the
Collateral Agent from and against any and all claims, losses and liabilities growing out of or
resulting from this Agreement (including, without limitation, enforcement of this Azreement),
except claims, losses or liabilities resulting from the Collateral Agent’s gross negligence or
willful misconduct as determined by a final judgment of a court of competent jurisdiction.

(b) The Grantor will upon demand pay to the Collateral Agent the arnount of any
and all reasonable expenses, including the reasonable fees and expenses of its counsel and of any
experts and agents, that the Collateral Agent may incur in connection with (i) the administration
of this Agreement, (i1) the custody, preservation, use or operation of, or the sale of, collection
from or other realization upon, any of the Intellectual Property Collateral, (iii) the exercise or
enforcement of any of the rights of the Collateral Agent or the Secured Parties hereunder or (iv)
the failure by the Grantor to perform ¢r observe anv of the provisions hereof.

SECTTON 12, Securit. Interest Absolute. The obligations of the Grantor under
this Agreement are independent of the Secured Obligations. and a separate action or actions may
be brought and prosccuted against the Grantor to enforce this Agreement, irrespective of whether
any action is brought against the Borrower or any Loan Party or whether the Borrower 1s joined
in any such action or actions. All rights of the Collateral Agent and the assignmert and security

interest hereunder, and all obligations of the Grantor hereunder, shall be absolute «nd
unconditional. rrespective of:

(a) an» lack of validit or enforceability of any 1.oan Document or any other
agreement or istrument relating thereto;

(b) any change in the time, manner or place of payment of, or in any other term
of, all or any of the Secured Obligations or any other amendment or waiver of or any
consent to any departure fron: any Loan Document, including, without limitation, any
increase in the Secured Obligations resulting from the extension of additional credn to
the Borrower. any other Loar Party or any of their subsidiaries or otherwise;

(¢) any taking. exchaage, release or non-perfection of any other collateral, or any

taking, release or amendmen or waiver of or.consent Lo departure from any guaranty, for
all or any of the Secured Obligations:

(dy any manner of apohication of collateral. or proceeds thercol. o all or any of
the Sceured Obhigations. or eny manner of sale or other disposition of anv collateral for

all or anv of the Secured Ob gations or anyv other assets of any Grantor or anv of its
subsidiaries.
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(e) any change, restructuring or termination of the corporate structure or existence
of any Grantor or any of its subsidiaries:

(f) any failure of any Loan Party to disclose to any Secured Party any information
relating to the business, assets, iabilities (actual or contingent) operations, condition
(financial or otherwise), or prospects of any other Loan Party now or hereafter known to

such Secured Party (the Grantors waiving any duty on the part of the Secured Parties to
disclose such information);

(g) the failure of any otaer Person to execute this Agreement or any cther
Collateral Document, guaranty or agreement or the release or reduction of liability of any
Grantor or surety with respect 10 the Secured Obligations;

(h) any other circumstance (including, without limitation, any statute of
limitations) or any existence of or reliance on any representation by any Secured Party

that might otherwise constitute a defense available to, or a discharge of, any Grantor or a
third party grantor of a security interest; or

(1) any other circumstunce that might otherwise constitute a defense available 1o,
or a discharge of, the Grantor or a third party grantor of a security interest.

SECTION 13. Amendments: Waivers; Ete. (a) No amendment or waiver of any
provision of this Agreement. and no consent to any departure by the Grantor herefrom, shall in
any event be effective unless the same shall be in writing and signed by the Collateral Agent, and
then such waiver or consent shall be effective only in the specific instance and for the specific
purpose for which given. No failure on the part of the Collateral Agent to exercise. and no delay
in exercising any right hereunder. shall operate as a waiver thereof: nor shall any s ngle or,

partial exercise of any such right preclude any other or further exercise thereof or the exercise of
any other right.

(b) Upon the execution and delivery by any Person of a supplemen: to this
Agreement, in each case in substantially the form of Exhibit A hereto (each an “Intellectual-
Property Security Agreement Supplement”), (1) such Person shall be referred to as an
Additional Grantor” and shall be and become a Grantor, and each reference in this Agreement
to an “Additional Grantor” or a “Grantor” shall also mean and be a reference to such Additional
Grantor, and each reference in any other Loan Document to a “Grantor” or a “Loan Party” shall
also mean and be a reference to such Additional Grantor, and (it) the schedule supplements
attached to each Intellectual Property Security Agreement Supplement shall be incorporated into
and become a part of and supplement the Schedules to this Agreement, as appropriate, and the
Collateral Agent may attach such supplements to such Schedules. and each reference to such
Schedules shall mean and be a reference to such Schedules, as supplemented pursuant hereto.

SECTION 14 Addr wes Tor Notices, Al notices and other communications
provided for hercunder shall be i v nitng omcludimg tacsimile telecopier. telegraphic, telex or
cable communication) and mailed. faxed. telecopied. telegraphed. telexed. cabled or delivered. if
to the Grantor. addressed to it at the address <et forth below the name of such Grantor on the
stenature paces hercof 110 any Ad dimonal Grantor, addressed 1o 1t at the address set forth below
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its name on the signature pages to the Intellectual Property Security Agreement Supplement
executed and delivered by such Additional Grantor, if to the Collateral Agent, addressed to it at
its address set forth in Section 8.02 of the Credit Agreement or, as to any party, at such other
address as shall be designated by such party in a written notice to the Grantor and the Collateral
Agent. All such notices and other communications shall, when mailed, telecopied, telegraphed,
telexed or cabled, respectively, be effective three days after being deposited in the mails, or, if
sent by overnight courier, on the next Business Day following the day of delivery to the

overnight courier, or, when delivered to the telegraph company, transmitted by telecopier or
confirmed by telex answer back, respectively, addressed as aforesaid.

SECTION 15. Continuing Security Interest; Assignments Under the Credit
Agreement. This Agreement shall create a continuing security interest in the Intellectual
Property Collateral and shall (a) rema:n in full force and effect until the latest of the payment in
full in cash of the Secured Obligations and the Termination Date, (b) be binding upon each
Grantor, its successors and assigns and (c¢) inure, together with the rights and remedies of the
Collateral Agent hereunder, to the benefit of the Collateral Agent, the Secured Parties and their
respective successors, transferees and assigns. Without limiting the generality of the foregoing
clause (c), any Secured Party may assign or otherwise transfer all or any portion of its rights and
obligations under the Credit Agreement (including, without limitation, all or any portion of its
Commitment, and the Advances owir.g to it and any Note or Notes held by it) to any other
Person, and such other Person shall thereupon become vested with all the benefits in respect

thereof granted to such Secured Party herein or otherwise. in 2ach case as provided in Section
8.07 of the Credit Agreement.

SECTION 16. Release and Termuination. (a) Upon any sale, lease, transfer or
other disposition of any item of Intel ectual Property Collateral in accordance with the terms of
the Loan Documents. the Collateral Agent will, at the expense of the Grantor pledging such item
of Intellectual Property Collateral hereunder. execute and deliver to such Grantor such
documents as such Grantor shall reatonably request to evidence the release of such item of
Intellectual Property Collateral from the assignment and security interest granted hereby:
provided, however. that (1) at the time of such request and such release no Event of Default shall
have occurred and be continuing, (111 such Grantor shall have delivered to the Collateral Agent,
at least ten Business Days (or such later date as the Collateral Agent may agree) prior to the date
of the proposed release, a written request for release describing the item of Intellectual Property
Collateral and such other information as the Collateral Agent may reasonably request, together
with a form of release for execution by the Collateral Agent and a certification by such Grantor
to the effect that the transaction 1s ir compliance with the Loan Documents and &s to such other
matters as the Collateral Agent may request. and {111) the proceeds of any such szale, lease,
transfer or other disposition required to be applied in accordance with Section 2.06 of the Credit

Agreement shall be paid to. or in ac ~ordance with the instructions of, the Collateral Agent at the
closing.

(1) U pon the Tater of the paviment m full i cash of the Scecured Obligations and
the Termination Date. the pledge. assignment and security interest granted hereby shall terminate
and all rights to the Intellectual Proserty Cellateral shall revert to the appropriat: Grantor. Upon

any such termination the Collatera Agent wallat such Grantor's expense. execate and deliver wo
14
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such Grantor such documents as such Grantor shall reasonably request to evidence such
termination.

SECTION 17. Execution in Counterparts. This Agreement may be executed in
any number of counterparts, each of which when so executed shall be deemed to be an original
and all of which taken together shall constitute one and the same agreement. Delivery of an
executed counterpart of a signature page to this Agreement by telecopier shall be effective as
delivery of a manually executed counterpart of this Agreement.

SECTION 18. Governing Law; Terms. This Agreement shall be governed by
and construed 1n accordance with the laws of the State of New York, except to the extent that the
validity or perfection of the security interest hereunder, or remedies hereunder, in respect of any
particular item of the Intellectual Property Collateral are governed by the laws of a jurisdiction
other than the State of New York. Unless otherwise defined herein or in the Credit Agreement,

terms used in Article 9 of the N.Y. Un form Commercial Code are used herein as tharein
defined.
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IN WITNESS WHEREOF, the Grantor has caused this Agreement to be duly
executed and delivered by its officer thereunto duly authorized as of the date first above written

Agreed and consented ‘
1o as of the date first above written:

BANK

JEAMERICA N A

By: ¢
Name:

Title: 3'2—NC /»/ f/*(f

Y DOCSO3ISS 1382

CAPTAIN D’S, INC.

et QAo

Name DoNA M. ADAMS
Title: Ao START sgcre’m—,ur

CAPTAIN D’S REALTY, LLC
By: Captain D’s, Inc., as Managing Member

Q@WW e,

Name: Dodupa M. FHOAMS
Title:  pzorzrant SEcrelnrlg

SHN PROPERTIES. LLC
Byv: Captain D’s. Inc., as Managing Member

" Name: DouNA M. ADAMYS
Tile:  Az%T2T w1 SEcreTfmy

BEVERAGES SALES, INC.

By: Doaig M Q&(qu)

Name: DonnNa .- ADAT Y
Title: pgSis7 80 T SC’CJ“E’]Gh?
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STATE OF N&w yort—

) sS.:
COUNTY OF glew v )

On the b% day of SeypCember . 2000, before me personally came
Dond i fdams  to me known, who. bemg by me duly sworn, did depose and say he resides at

cprrtfidy /-wwi Ewmv Sedss, Yre . and that he
is the F&5151pn1 “0F CAPTAIN DS, INC.?the corporation'described in and which executed the

above instrument; that he has been authorized to execute said instrument on behalf of said
corporation; and that he signed said instrument on behalf of said corporation pursuant to said

authority. | e
M {M’ MARY R. HOETS

N b bf’ Notary P:ibll% S:a!e of New York
a 0. 31-4985420
otary rublic o Susliied in Naw York County
artiflcate filgd in New York Count
Commission Explres Aog— 186710~ Yo / {{7"’ el

STATE OF N oY )
} ss

COUNTY OF Wew ke

On the (& day of Septearhi# . 2000, before me personally came
Yrodfpd Jewsr  to me known. who, being by me duly sworn. did depose and say he resides at

e rlAt o and that he
1s the bt of BANK OF AMERICA | N.A_, the corperation described in and which
executed the above instrument; tha he has been authorized to execute said instrument on behalf

of said corporation: and that he sigied said instrument on behalf of said corporation pursuant to
said authority.

[Notarial M w.k/

Seal] Notary Public

MARY R. HOETS
Notary Public, State of New York
No. 31-4985420
Qualified in New York County
Cenificate filad in New York Counity

Commission Expires Aug—+o—9__
[ g ! 2001~
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