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ASSET PURCHASE AGREEMENT

ASSET PURCHASE AGREEMENT (the ‘“Agreement”) dated as of
/N ar p 27 , 2000 by and among PMCo0 L.L.C., a Delaware limited liability company
" (“Buyer”), MAGELLAN MATERIALS & SUPPLIES, INC., 2 Washington corporation, (the “Seller ™)

and TIM GOHRKE AND DEBORAH GOHRKE, (individually “Stockholder™ and collectively, the
“Stockholders™).

Background
Seller is engaged in the business of distributing wide format ink jet products (the
“Business”). Seller desires to sell and transfer to Buyer and Buyer desires to purchase from
Seller substantially all of the assets of Seller comprising, used or associated with the Business,
upon the terms and subject to the conditions set forth in this Agreement. The Business is
conducted at facilities located at 10125 Main Place, Bothell, Washington (the “Facilities ).

Terms

In consideration of the mutual covenants contained herein and intending to be
legally bound hereby, the parties hereto agree as follows:

ARTICLE I

DEFINITIONS

1.1 Certain Definitions. As used in this Agreement, the following terms shall have
the following meanings:

(a) “Accounts Payable” means all accounts payable or accrued expenses of
Seller determined in accordance with GAAP and reflected in the books and records of Seller.

(b) “Accounts Receivable” means all accounts receivable of Seller determined
in accordance with GAAP and reflected in the books and records of Seller.

(c) “Affiliate” of any Person means any Person, directly or indirectly
controlling, controlled by or under common control with such Person, and includes any Person
who is an officer, director or employee of such Person and any Person that would be deemed to
be an “affiliate” or an ‘“‘associate” of such Person, as those terms are defined in Rule 12b-2 of the
General Rules and Regulations under the Securities Exchange Act of 1934, as amended. As used
in this definition, “controlling” (including, with its correlative meanings, “controlled by” and
“under common control with”) means possession, directly or indirectly, of power to direct or
cause the direction of management or policies (whether through ownership of securities,
partnership or other ownership interests, by contract or otherwise).

(d) “Authority” means any Federal, state, local or foreign government
department, regulatory agency, authority, commission, board or court or other law, rule or
regulation-making éntity having jurisdiction over the Buyer or Seller. ' '
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‘ ' (.e) . "‘Busmess Day” means any day other than a Saturday, Sunday, or a day on
which banking institutions in New York are authorized or obligated by law or executive order to
close.

(f) “Buyer’s Accountants” means KPMG Peat Marwick, LLP or such other

independent certified public accounting firm of recognized national standard as Buyer may
designate.

(g2) “Code” means the Internal Revenue Code of 1986, as amended.

(h) “Collective Bargaining Agreements” means the collective agreements by
which Seller is bound, and all related documents including all benefit agreemegm, letters of
understanding, letters of intent and other written communications with barg;ining agents for any
employees of Seller which impose any obligations upon Seller or set out the understandmg of the
parties with respect to the meaning of any provisions of such collective agreements.

(1) “Damages” means the aggregate amount of all damages, claims, losses
obligations, liabilities (including any governmental penalty, fines or punitive damages) ’
fleﬁciencics, interest, costs and expenses arising out of or relating to a matter and any actions,
_!udgments, costs and expenses (including reasonable attorneys’ fees and all other expenses,
incurred in investigating, preparing or defending any litigation or proceeding, commenced or
threatened) incident to such matter or to the enforcement of this Agreement.

. G) “Employee” means all individuals with whom the Seller maintains on the
Closing Date (or other specified date), an employer-employee relationship whose primary
responsibilities relate to the Business.

(k) “Environmental Laws” means any Federal, state or local statutory or
common law, regulation, rule order, ordinance, guideline, direction, policy or notice relating to
the environment, public health and safety, and employee health and safety.

@ “ERISA” means the Employee Retirement Income Security Act of 1974,
as amended.

(m) “ERISA Affiliate” means (i) any corporation included with Seller or any
Affiliate of the Seller in a controlled group of corporations within the meaning of Section 414(b)
of the Code; (ii) any trade or business (whether or not incorporated) which is under common
control with Seller or any Affiliate of the Seller within the meaning of Section 414(c) of the
Code; (iii) any member of an affiliated service group of which Seller or any Affiliate of the
Seller is a member within the meaning of Section 414(m) of the Code; or (iv) any other person or
entity treated as an affiliate of Seller or any Affiliate of the Seller under Section 414(o) of the

Code.

(n) “Federal” means any United States federal jurisdiction.

(o) “Former Employee” means all individuals as to whom an .employer—
" employee relationship with the Seller existed prior to the Closing Date, but does not exists on the
Closing Date. '
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(p) “GAAP” means generally accepted United States accounting principies
applied on a consistent basis throughout the periods in question.

(@ “Lien” means (1) in respect of any asset other than a security, any lien,
charge, claim, security interest, conditional sale agreement, mortgage, security agreement, option
or other encumbrance and (ii) in respect of any security, any of the foregoing (to the extent not

imposed by any applicable securities laws) and, in addition, any adverse claim or restriction on
voting.

(r) “Matenial Adverse Effect” means any change or circumstances (or series
of related changes or circumstances) which cause or is reasonably likely to cause a material
adverse change i or effect upon the business, assets, liabilities (contingent or otherwise),

condition (financial or otherwise), prospects, sales, earnings or results of operation of the
Business.

(s) “Person” means an mndividual, a corporation, a partnership, an association,
a trust or other entity or organization, including an Authority.

) “Permitted Encumbrances” means (i) liens for current taxes not yet due,
subject to final apportionment pursuant to Section 2.7 hereto, (ii) casements and zoning
restrictions, if any, which do not affect the uses and purposes to which the Facilities are currently
employed or materially impair the continuation of the current operations of the Business.

(u) “Seller’s Accountant” means Davenny & Associates, or such other
independent certified public accounting firm of recognized national standard as Seller may
designate.

(v) “Tax Authority” means the United States Internal Revenue :“?ervice and
any other Federal, state, local or foreign agency, department or organization responsible for the
administration of Taxes.

(w)  “Tax Returns” mean returns, report or other documents related to Taxes,
including all accompanying schedules.

(x) «Taxes” means any Federal, state, local and foreign incgme, paa);lré)ll,
withholding, excise, sales, use, license, lease, personal and. other prc;perty, us:,cin erag(c:zuztam);),’
business and occupation, mercantile, real f:state, gross recelpts, einp ozrrlr;;:nt(,ﬁ oy ;mnsfer’
premium, windfall profits, social security (or. §1m11ar unemp oym _ta,l disar and,ﬁamhjse’

1 1 -added, alternative or add-on minimuim, est1mated,_cap1 1 se.
e ar Ve 11 customs, import and export taxes OT duties; and all unemploym

goods and services, : d other tax of any kind whatsoever, including
: ums, and other )
insurance and health msurance premi whether or not disputed.

interest, penalties and fines on any of the foregoing,

i s ¢
dex of Other Definitions The following terms are defined in this Agrecmen

1.2 In
in the Sections indicated below:
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ARTICLE II
THE TRANSACTION

2.1 The Purchase Transaction Subject to the terms and conditions of this
Agreement, Seller hereby agrees to sell and transfer to Buyer on the Closing Date, free and clear
of all Liens of every kind, nature and description except those specifically assumed by Buyer
pursuant to Section 2.3, ‘and Buyer hereby agrees to purchase from Seller on the Closing Date,

S -4-
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for tl_le purchase price specified in Section 2.6(b) the assets, properties and rights of Seller
constituting, or primarily used in or otherwise maternial to the conduct of the Busingss, except as
specifically set forth in Section 2.2, wherever such assets and rights are located and whether such
assets are real, personal or mixed (which assets and nights shall include, without limitation, all
assets, goodwill, going concemn value, rights, claims, contracts, causes of action and properties

whether tangible or intangible, matured or unmatured, known or unknown, contingent or ﬁxed,’
whether or not any of such assets have any value for accounting purposes or are carried or reflected
on or specifically referred to in Seller’s books or financial statements with respect to the Business)

including, but not limited to, all of the assets, properties and rights of the Business set forth
(the “Purchased Assets™): = orth below

ga) All equipment, fixtures, tools, fumniture, construction in progress, and
production fixtures, vehicles, business machines and other tangible personal property

i:cluding but not limited to, that listed in Schedule 2.1(a) (collectively, the “Fixed
ssets”);

(b)  Except for the inventory listed in Schedule 2.1(b), all inventory existing
on thej Closing Date, wherever located, mcluding, but not limited to, finished goods
?vork-m-process, supplies, parts, consigned inventory, central, shared or commox,l
inventory, parts, warehoused inventories and inventories covered by purchase orders
(collectively, the “Inventory™);

() (i) All patents, patent applications, industrial design rights, copyrights,
copyright registrations and copyright registration applications and all rights thereto, (if)
all registered and unregistered trademarks, trade names, service marks, domain names,
designs, logotypes and trade dress; trademark, service mark and domain name
registrations, including specifically but without limitation the name “Magellan ” and
applications for trademark and service mark registrations, together with all rights related
thereto, including associated goodwill, (iii) subject to the provisions of Section 2.3 and
Section 2.4, all patent, trademark, service mark, trade name, copyright, and know-how
rights granted to Seller by third parties under licensing or other agreements (the
“Intellectual Property Agreements ™), (iv) all copyrightable works, all copyrights, and all
applications, registrations and renewals in connection therewiFh; (v) all mask works and
all applications, registrations and renewals therewith; (vi) kno.w-how, formulas,
compositions, proprietary information, inventions, technologies, designs, technical data,
production methods, trade and business secrets, engine;n'ng da:ca, mc?dels-, prototypes,
drawings, diagrams, bills of material, manuals and other lnf:OI‘matIOI.l pnmanly related.to,
used in or otherwise material to the operation of, the Business existing on the Closing
Date, (vii) all inventions and technology (whether patcntablc?_ or unpatentable and whethe:'i
or not reduced to practice) and all improvements thereto, (viil) all soMe, databases tzilln
other collections and compilations of data, (ix) ﬁghg of pubhmty/ppvacy and all other
proprietary rights, (x) all copies and tangible embodlme;nts the':reof (m whatever form or
medium), and (xii) all rights of action arising from the items listed m cl_aus_g:s (1) tpr(ilugh
(xi) above, including but not limited to, alt claims by reason of, and the nght 10 cO Aect.

Ca5e
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damages for, the past, present or future infringement, dilution or misappropriation thereof

(collectively, the “Intellectual Property”), including but not limited to, the Intellectual
Property set forth on Schedule 2.1(c).

(d) All Accounts Receivable;

(e) Subject to the provisions of Section 2.3 and Section 2.4, all leases,
subleases and assignments (whether Seller 1s lessee, sublessee or assignee) by Seller of
machinery, equipment and other personal property set forth in Schedule 2.1(e)
(collectively, the “Specified Leases™) and all rights thereunder;

H Subject to the provisions of Section 2.3 and Section 2.4, all (i) contracts,
agreements and instrurnents relating to the sale of any assets, services, properties, parts or
products, including all customer contracts (“‘Customer Contracts ), operating contracts,
distribution and sales representative contracts to the extent primarily relating to, or
otherwise material to the conduct of, the Business, (ii) orders, contracts, supply
agreements and other agreements relating to the purchase of any assets, services,
properties, materials or products; and (i1i) all other contracts, agreements and instruments
primarily relating to, or otherwise material to the conduct of, the Business, including but
not limited to, shop rights, confidentiality and trade secret agreements with employees
and former employees of the Business or arrangements and including but not limited to,
in each case, all such contracts, agreements and instruments more specifically listed or
described in Schedule 2.1(f) (collectively, the “Contracts™);

() All customer and supplier lists primarily relating to, or otherwise material
to the conduct of, the Business;

Excenpt for the books and records identified in Section 2.2(a) and (b), all
books, r(:czords, ledggrs and other documents of Seller pertammg to the Purchased Assg;s
and/or the conduct of the Business, including, without .hmn:atlon, ﬁxed asset r;acor d
appraisals, all historical data in Seller's systems relating to the Business, (sia :f; o?gs
advertising materials, sales and purchase correspondence, bqoks of acc}cl)ru;li: eilnbr o
relating to the Employees (to the extent s;llc_:h tll”iastlzss’felrjhgst Oﬁpgsro et g; data’
catalogues, price lists, rebate programs, ma ing , g , PR men;

1 ity control records and procedures, researc}} and. evelop
Eé;ufdftzugo?fksaﬂibgﬁ%zjngs, inspection processes and e_quipment 115t§, picture p.roc-ess
shee,ts, process ;;rocedures, equipment prints and specifications and service blue-prints;

(1) All assignable third party warranties and guarantees with respect to any
and all of the Purchased Assets;

§) All richts to insurance proceeds relating to the' damage, dgstmction or
impairment of assets or other rights desf:ribed n thxs Sectlo? 2.1, which damagé, B :
destruction or impairment occurred on or prior 1o the Closmg I?ate;
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(k). Tp the extent transferable, all franchises, approvals, permits, licenses
o.rders, _reglstx_‘atlons,.cemﬁcates, variances, tax abatements and other similar permits or’
rights (mgludmg environmental permits, certificates, licenses, approvals, registrations and
authorizations obtained from any Authority, and all pending applications therefor)

including all such permits and rights more specifically I; Atons
iy . y listed or d bed
2.1(k} (collectively, the “Permits); escribed m Schedule

(0 All rights and interests of Seller in and to the Facilities including all rights
gnder property leases, together with all fixtures, fittings, buildings, ;mcnues and other
Lmprovements erected thereon, and easements, rights, privileges and other appurtenances
thereto (such as appurtenant rights in and to public streets), cBmprising the Facilities and

all other property more particularly described in ‘
’ . SChedlll 2.1 1 ¢
Leases™); and < (the “Real Estate

(m)  all security and other deposits relating to the Busi : ,
accounts listed in Schedule 2.1(m). s usiness held in Seller’s

2.2 Excluded Assets. The following assets of Seller shall be
£ (the “Excluded I
Purchased Assets (the “Excluded Assets™): ° excluded from the

. () Bpoks and records that Seller is required to retain pursuant to any statute,
rule, regulation or ordinance, provided that Seller permits Buyer access to such books and
records as provided in Section 7.4;

(b)  General books of account and books of original entry that comprise
Seller's permanent accounting or Tax records, provided that Seller permits Buyer access to such
books as provided in Section 7.4, and Seller’s stock records and minute books;

(©) All accounts owing by and among the Seller and its Affiliates;

(d) All assets located at the Facilities that are owned by third parties and listed
in Schedule 2.2(d);

(e) All cash, cash equivalents and marketable securities of the Business
existing at Closing; and

£ Any refund of Taxes or claim for refund of Taxes, of any kind relating to
any period prior to the Closing Date and any deferred Tax assets of Seller.

2.3 Obligations Under Assigned Contracts; Assumed Liabilities Subject to the
terms and conditions of this Agreement, at the Closing Seller will assign and transfer to Buyer
the Specified Leases, the Intellectual Property Agreements, the Real Estate Leases and the
Contracts (collectively, the “Assigned Contracts”), and Buyer will assume and in a timely
fashion will perform: (a) all of Seller’s obligations and liabilities under the' Assigned Contracts in
accordance with the respective terms thereof (other than any such obligations and liabilities

7
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which arise prior to the Closing Date or result from actions taken or omitted prior to the Closing
Date); (b) the Accounts Payable; and (c) all other liabilities or obligations of the Seller, except
Retained Liabilities as set forth m Section 2.5 (collectively, the habilities and obligations
described in clauses (a) through (c) are referred to as the “Assumed Liabilities ™).

2.4 Consent of Third Parties. Nothing m this Agreement shall be construed as an
attempt to assign any Contract, agreement, Permit, franchise, or claim included in the Purchased
Assets which is by its terms or by law nonassignable without the consent of the other party or
parties thereto, unless such consent shall have been given, or as to which all the remedies for the
enforcement thereof enjoyed by Seller would, as a matter of law, pass to Buyer as an incident of
the assignments provided for by this Agreement. In order, however, to provide Buyer the full
realization and value of every Contract, agreement, Permit, franchise and claim of the character
described in the immediately preceding sentence, Seller agrees that on and afier the Closing, it
will, at the request and under the direction of Buyer (and at Seller’s expense, provided that Seller
shall be required to incur only those expenses reasonably necessary to comply with this Section
2.4), in the name of Seller or otherwise as Buyer shall specify, take all reasonable actions and do
or cause to be done all such things as shall in the reasonable opinion of Buyer or its counsel be
necessary or proper (a) to assure that the rights of Seller under such Contracts, agreements,
Permits, franchises and claims shall be preserved for the benefit of Buyer and (b) to facilitate
receipt of the consideration to be received by Seller in and under every such Contract,
agreement, Permit, franchise or claim, which consideration shall be held for the benefit of, and
shall be delivered to, Buyer. Nothing in this Section 2.4 shall in any way diminish Seller’s
obligations hereunder to obtain all consents and approvals and to take all such other actions prior
to or at Closing as are necessary to enable Seller to convey or assign good and marketable title to
all the Purchased Assets to Buyer. In the event Seller shall not have obtained all such consents
and approvals prior to or at Closing, Buyer may postpone the Closing for a period of up to thirty
(30) days from the Closing Date in order to obtain such consents and approvals necessary to
convey or assign good and marketable title to all Purchased .Assets to Buyer, which
postponement, together with the opportunity to cure pursuant to Section 5.2(b), shall not exceed

one thirty-day period.

2.5 Retained Liabilities Buyer shall not assume any liabilities or obligations of
Seller of any kind, whether such liabilities or obligations relate to payment, perfontmilanr;ci s(;r
otherwise, whether matured or unmatured, known or unknown, whethq cont_mgent or ohse(a)_(e,)
fixed or absolute, present, future or otherwise of the types that are described in paragrap

below (the “Retained Liabilities ), it being understood that all of such Retained Liabilities shall

be retained, and paid, performed and/or discharged by Seller in accordance with their respective

. : : tained herein, and without Hmi iting the

ms. Notwithstanding anything to the contrary CODIADEE LAE=Es .

tfi:)recroing the following shall be considered “Retained Liabilities” for the purposes of this
1= ]

Agreement:

(a) Any liability or obligation of Seller existing as a result .of -any act, failu.rfe
to act or other state of facts or occurrence wkﬁch_cogstimtes a breach or v;olatlog gf any.o
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Seller’s or Stockholders’ representations, warranties, covenants or agreements contained in this
Agreement;

. o .(b) - all of Seller’s liabilities for Taxes, whether fixed or contingent, including,
without 11m;tat10n, (1) any of such Taxes arising as a result of Seller’s operation of the Business
or ownership of the Purchased Assets before the Closing Date or that will arise as a result of the

sale of the Purchased Assets pursuant to this Agreement and (ii) any liability for deferred Taxes
of any nature;

(c) any obligation or liability arising under any Contract, instrument or
agreement that (i) 1s not transferred to Buyer as part of the Purchased Assets, or (i) is not
transferred to Buyer because of Seller’s failure or inability to obtain any third party consent
required for the transfer or assignment of such’Contract or agreement to Buyer or (iii) relates to
any breach or default (or an event which might, with the passing of time or the giving of notice
or both, constitute a default) under any Contract, mmstrument or agreement or to be provided b);
Seller under any such Contract, instrument or agreement arising out of or relating to periods prior
to the Closing Date;

(d) any liabilities or obligations of Seller to indemnify its officers, directors,
employees or agents;

(e) except as specifically set forth m Schedule 2.5(e) any liability or
obligation with respect to employment, termination of employment, compensation or employee
benefits of any nature (including, but not limited to, the benefits provided under the Benefit
Plans) owed to any Employee or Former Employee (or the Beneficiary of any Employee or
Former Employee) by Seller or its Affiliates whether or not the affected Employee or Former
Employee becomes a Transferred Employee, that arise out of or relates to employment or the
employment relationship between Seller and such Employee or Former Employee or the
termination of such relationship;

® any obligation or liability under any Contract, instrurmnent or agreement
that is transferred to Buyer as part of the Purchased Assets which arises after the Closing Date
but which is attributable to or associated with any breach of or default under any Contract,
instrument or agreement or to any services to be provided by Seller under any such transferred
Contract, instrument or agreement prior to the Closing Date; and

(2) any other liability of Seller including any liability directly or mdirectly
arising out of or relating to the operation of the Business or ownership of the Purchased Assets
prior to the Closing Date whether contingent or otherwise, fixed or absolute, known or unknown,
matured or unmatured, present, future or otherwise, except for the Assumed Liabilities.
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2.6 Closing.

(a) Time and Place The closing of the sale and purchase (the “Closing”)
shall take place at the offices of Magellan Materials & Supplies Inc. 10125 Main Place, Bothell
Wa. 98011 at 10:00 a.m.local time, on March 27® 2000 or on such other date or at such other
time and place as the parties shall mutually agree (the “Closing Date”).

(b) Purchase Price. The aggregate price to be paid by Buyer for the purchase
of the Purchased Assets (the “Purchase Price”) shall be the sum of (i) $500,000 (the “Initial
Purchase Price”) plus (ii) the amounts calculated pursuant to Schedule 2.6(b).

(c) Payment of Initial Purchase Price. The Initial Purchase Price shall be

paid on the Closing Date in cash by wire transfer (of immediately available funds) to the account
designated by Seller in writing prior to the Closing Date).

2.7  Post Closing Adjustment.

(a) At the Closing, Seller shall deliver to Buyer a schedule listing all
Accounts Receivable less Accounts Payable, which schedule is attached in form as
Schedule 2.7(a). If Buyer is in agreement with Schedule 2.7(a), the Purchase Price shall be
adjusted downward in the amount by which the Accounts Payable exceed the Accounts
Receivable. If Buyer is in disagreement and the dispute cannot be resolved through discussion
with Seller, Seller and Buyer agree to settle such dispute by engaging an independent public
accountant, mutually selected by Buyer and Seller. The independent public accountant shall
settle the dispute based on GAAP in relation to properly established Accounts Receivable or
Accounts Payable. The cost of such engagement shall be borne equally by Seller and Buyer.

(b) At the Closing Seller shall deliver to Buyer a list of all outstanding bills
and invoices and the amount of payment of Taxes and electfic, fuel, gas, telephon'e and other
utility charges due within thirty (30) days following .the‘ Closing Date, where the f::ululr:;l 1’toe 5?2;
such amounts within such 30-day period will result in interest, penalties and/or late charg
excess of $1,000, either individually or in the aggregate.

(c) Further Assurance. To the extent Seller receive; any bl_llsd or xsn:lcl)ex:esShf;E

any Accounts Payable relating to both pre-closing and .post-c':los1.ng tpe%ct)l i,r pligion

romptly, and in any event within five (5) days, send such' bill or invoice to yS o

P voice i not on Schedule 2.7(a) and relates to pre-closing activity of Seller, Sell %0

o mtvoge 1:r via check the amount of such ‘avoice or bill. To the extent Buyer reclewes tre\éee e
S:lit;i t(l)1 3;,)re-clos'mg activity of Seller and it is not on Schedule 2.7(a), Buyer shall pay to

via check the amount of such pre-closing revenue.

(d)  Payments

s. Any payments due under this Section 2.7 shall be made within
five (5) days of the final determination thereof. o :

-10- - -
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(e) Disputed Items. Any Person liable for more than fifty (50%) percent of
Fhe amount apportioned or to be borne under this Agreement with respect to any item referred to
m this Section 2.7 may, at its option, prosecute by litigation or administrative proceeding, at its
sole expense and risk, including the obligation to pay such amount in full and penalties thereon,
if any, in the name of the other Person and receive any and all claims for refund, abatement or
recovery without any subsequent obligation to remit or prorate any portion thereof to the other
party. The other party shall cooperate with any such prosecution of claims at the expense of the
party prosecuting such claim, but shall not be required to incur any risk or expense.

2.8 Deliveries and Proceedings at Closing Subject to the terms and conditions of
this Agreement, at the Closing:

(a) Deliveries to Buver. Seller will deliver or cause to be delivered to Buyer:

(1) a bill of sale and instrument of assignment to the Purchased Assets,
duly executed by Seller, substantially in the form of Exhibit A hereto;

(i)  assignments of all transferable or assignable Contracts, Real Estate
Leases, Intellectual Property, Intellectual Property Agreements, licenses, Permits and warranties
relating to the Purchased Assets, each duly executed and, where necessary or desirable, in
recordable form, substantially in the form of Exhibit B hereto;

(i)  the certificates, opinions and other documents required to be
delivered by Seller pursuant to this Agreement;

(iv)  a receipt for the payment of the Purchase Price duly executed by
Seller;

(v)  consents to assignment and estoppel certificates of landlords of the
Real Estate Leases, substantially in the form of Exhibits C and D hereof;, and

(vi)  all such other instruments of conveyance as shall, in the reasonable
opinion of Buyer and its counsel, be necessary to vest in Buyer good, valid and marketable title
to the Purchased Assets in accordance with Article II hereof.

(b) Deliveries to Seller. Buyer will deliver or cause to be delivered to Seller:

(1) a wire transfer of immediately available funds in an amount equal
to the Initial Purchase Price;

(i1) assumption of liability under all Contracts, Real Estate Leases,
Intellectual Property Agreement, licenses, Permits and warranties relating to the Purchased
Assets assigned to Buyer under this Agreement; and

4 -
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(ii1)  the certificates, opinions and other documents required to be
delivered by Buyer pursuant to this Agreement.

2.9 Allocation of Consideration The parties agree that the consideration given for
the Purchased Assets shall be allocated among the Purchased Assets in the manner set forth
Schedule 2.9, and that neither Seller nor Buyer shall take any position contrary to such allocation

for tax purposes mn connection with any Tax Return (including amended Tax Returns) that are
filed following the Closing.

ARTICLE III

REPRESENTATIONS AND WARRANTIES OF SELLER AND STOCKHOLDERS

Each of Seller and Stockholders, jointly and severally, hereby represents and warrants to
Buyer on and as of the date hereof and on the Closing Date as follows:

3.1 Organization and Good Standing Seller is a corporation duly organized,
validly existing and in good standing under the laws of the State of Washington. Seller has all
requisite power and all governmental licenses, authorizations, consents and approvals required
for it to own, lease and operate its properties and assets as now owned, leased and operated and
to carry on its business as now being conducted. Schedule 3.1 hereto lists all the jurisdictions in
which Seller is qualified to do business and is in good standing as a foreign corporation, which
constitute all of the jurisdictions in which such qualification is necessary.

32 Authorization and Enforceabilitv. Each of Seller and Stockholders has full
power and authority to make, execute, deliver and perform this Agreement. The execution,
delivery and performance of this Agreement by Seller have been duly authorized by all necessary
corporate action on the part of Seller. This Agreement has been duly executed and delivered by
Seller, and Stockholders and constitutes the legal, valid and binding obligation of each of Seller
and Stockholders enforceable in accordance with its terms.

33 No Violation of Laws or Agreements. The execution and delivery of this
Agreement do not, and the consummation of the transactions contemplated by this Agreement
and the compliance with the terms, conditions and provisions of this Agreement by Seller and
Stockholders, will not (a) contravene any provision of the certif icate or articles of incorporation
or bylaws of Seller; or (b) except as set forth on Schedule 3.3 hereto, conflict with or result in a
breach of or constitute a default (or an event which might, with the passage of time or the giving
of notice, or both, constitute a default) under, or result in or permit the modification or
termination of any provision of, or result in or permit the acceleration of the maturity or the
cancellation of the performance of any obligation under, or result in the creation or imposition of
any Lien of any nature whatsoever upon Seller’s assets or give to others any interests or rights
therein under, any indenture, mortgage, loan or credit agreement, license, contract, or other
agreement or commitment to which Seller or Stockholders is a party or by which the Business or
any of the Purchased Assets may be bound or affected, or any judgment or order of any court or
Authority, domestic or foreign, or any applicable law, rule or regulation. ' '

_' b
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34 Financial Statements. The books of account and related records of Seller fairly
reflect in reasonable detail its assets, liabilities, and transactions. Included in Schedule 3.4 hereto
are copies of the following financial statements (the “Financial Statements™): (a) balance sheets
at December 31, 1998 and 1999 and statements of operations, stockholders’ equity, and cash
flows for the years ended December 31, 1998 and 1999, with the notes thereto certified by
Seller’s Accountant, and (b) unaudited consolidated balance sheet at March 10, 2000 and
statement of operations for the two-month period ended February 29, 2000. The Financial
Statements: (i) are correct and complete and in accordance with the books and records of Seller;
(11) fairly present the financial condition, assets and liabilities of S eller as of their respective
dates and the results of Seller’s operations for the periods covered thereby, and (ii1) except as set
forth in Schedule 3.4, have been prepared in accordance with GAAP.

3.5 No Changes. Since December 31, 1999, Seller has conducted its business only in
the ordinary course. Without limiting the generality of the foregoing sentence, since December
31, 1999, except as set forth on Schedule 3.5 hereto, there has not been:

(a)  Any change in the financial condition, results of operations, business,
assets, liabilities, net worth, earning power or customer prospects of Seller except for changes
which, individually or in the aggregate, have not been or could not reasonably be expected to
have a Material Adverse Effect; :

(b) Any increase in the salaries or other compensation payable or to become
payable to, or any advance (excluding advances for ordinary business expenses) or loan to, any
officer, director, employee or shareholder of Seller (except normal increases made i the
ordinary course of business and consistent with past practice), or any loan to any Person who is a
relative of any officer, director, employee or shareholder of Seller or any increase in, or any
addition to, other benefits (including any bonus, profit-sharing, pension or other plan) to which
any of the officers, directors, employees or shareholders of Seller may be entitled, or any
payments to any pension, retirement, profit-sharing, bonus or similar plan except payments n the
ordinary course of business and consistent with past practice made pursuant to ﬂ%e employee
benefit plans described on Schedule 3.18 hereto, or any other payment of any kind to or on
behalf of any such officer, director or employee other than payment of normal compensation,
benefits and reimbursement for reasopable expenses in the ordinary course of business and

consistent with past practice;

(c) Any making or authorization of any capital expenditures by Seller in
excess of $10,000;

(d) Any cancellation or waiver of any right mat’:erial to the c?ptcsrjatlon of the
Business or any cancellation or waiver of any debts of or claims against any Affiliate;

of any adverse change in the relations of

or any threat
(e) Any adverse change y et suppliers, clieats, customers or

Seller with, or any loss or threat of loss of, the imp
employees of Seller; , .
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() Any change by Seller in any method of accounting or keeping its books of
account or accounting practices;

(g) Any disposition by Seller of or failure to keep in effect any rights in, to or
for the use of the Intellectual Property, or any disclosure to any Person not an employee or other
disposal of any trade secret;

(h) Any sale, transfer or other disposition of any assets of Seller, except sales
of Inventory to customers in the ordinary course of business consistent with past practice;

(1) Any mortgage, pledge or subjection to Lien of any kind of any assets,
tangible or intangible, of Seller;

)] Any creation, incurrence, assumption or guarantee by Seller of any
obligations or liabilities (whether absolute, accrued, contingent or otherwise and whether due or
to become due), except in the ordinary course of business and consistent with past practice, or
any creation, incurrence, assumption or guarantee by Seller of any indebtedness for borrowed
money except in the ordinary course of business and consistent with past practice, but in any
case not in excess of $10,000 individually or $25,000 in the aggregate;

(k)  Any payment, loan or advance of any amount to or in respect of, or the
sale, transfer or lease of any properties or assets (whether real, personal or mixed, tangible or
intangible) to or entering into of any agreement, arrangement or transaction with, any Affiliate;

1) Any damage, destruction or loss, whether or not covered by insuranc_;e,
adversely affecting the properties, business or prospects of the Business, or any material
deterioration in the operating condition of the Purchased Assets;

(m) Aay strike, walkout, labor trouble or any other new or continued event,
development or condition of any character which has had or could reasonably be expected to
have a Material Adverse Effect; or

(n) Any transaction, agreement oOr event outside the ordinary course of
Seller’s business or inconsistent with past practices.

3.6 Taxes.

(a) Except as disclosed on Schedule 3.6 hereto, Seller has (1) timely filed all

Tax Returns required to be 1

filed in connection with, relating to, or arising out of, the I?I:Lnesz,r
(ii) timely paid in full all Taxes due and payable with respect to such Tax Returns (whether
not reflected on such

Tax Returns); and (iii) paid all other Taxes for which a notice of
assessment or demand for payment

has been received. Except as disclosed on Schedule 3.6
hereto, (A) all Tax Returns have been prepared in accordance with

all applicable laws and
requirements and accurately reflect th

e taxable income (or other measure of Tax base) .of Sililer;
and (B) all Taxes that Seller is required by law 10 withhold or collect have been duly withheld or,
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collected and have been timely paid over to the appropriate Tax Authority. None of the
Purchased Assets is subject to a Lien for Taxes and there are no proposed assessments or
adjustments to Taxes that could result in any of the Purchased Assets being subject to a Lien.

(b) None of the Purchased Assets (1) 1s property that is required to be treated
as owned by another person pursuant to the “Safe Harbor Lease ” provisions of former Section
168(f)(8) of the Code; (i) is “tax exempt use property ” within the meaning of Section 168(h) of

the Code or (111) directly or indirectly secures any debt the interest on which is tax-exempt under
Section 103(a) of the Code.

(c) Schedule 3.6 lists each jurisdiction in which the Seller has filed income,

sales and use of employment and property Tax Returns with respect to the Business or the
Purchased Assets during the last year. :

3.7 Inventory. All of the Inventory of Seller consists of items of a quality and
quantity usable and/or salable in the ordinary course of business.

3.8  No Pending Litigation or Proceedings. Except as disclosed on Schedule 3.8
hereto, there are no actions, suits, investigations or proceedings pending against or, to the best
knowledge of Seller or Stockholders, threatened against or affecting, the Business or the
Purchased Assets before any court, arbitrator or Authority. Except as disclosed on Schedule 3.8
hereto, there are currently no outstanding judgments, decrees or orders of any court or Authority
against Seller which, individually or in the aggregate could (a) be expected to have a Material
Adverse Effect or an adverse effect upon the value to Buyer, or the possession, use, occupancy
or operation by Buyer, of any material portion of the Business or the Purchased Assets or (b)
affect the validity of this Agreement or its enforceability against Seller or Stockholders,
consummation by Seller or Stockholders of the transactions contemplated hereby or compliance
with the terms hereof by Seller or Stockholders.

39  Contracts: Compliance True and complete copies of the Assigned Contracts
have been delivered to Buyer. Each of the Assigned Contracts is valid, binding and enforceable
against the Seller to the extent set forth therein, and to the best knowledge .of. Seller and
Stockholders, each of the other parties thereto, in accordance with 1ts terms and is in full fo;ce
and effect on the date hereof. Except as set forth in Schedule .3.9, the Seller, and to the(i1 elslt
knowledge of Seller and Stockholders, each of the other parties thereto, has pertforfmaIl 2(1) :
obligations required to be performed by it to date under, and is not 1 default in re;pqc o (,)r b)c,) °
the Assigned Contracts and no event has occurred Wth.h, with notice or lapse (l)i tltxini,s o sucﬂ
would constitute such a default, other than where the failure to perform such 011:/1 gtaenc;l Piehnn
default could not, individually or in the aggegate, be expected to have a A at A et
Effect. The Seller has received no written claim from any other party 0 any dsm%n o
that the Seller has breached any obligations 10 be performed by 1t thereunder to : O,f s
otherwise in default or delinquent in performance ‘there\mder, where the consequenc
breach or default could be expected to have a Material Adverse Effect.

'3.10 Compliance With Lawé. Excépt. as diéclpsed on Schedu‘lne 3.10 hereto,_
. j- -15- .
TRADEMARK
REEL: 002191 FRAME: 0468



. (a) Seller possesses and is in compliance with all Permits required under all
applicable laws, rules and regulations i connection with the Business;

_ (b) Each such Permut is in full force and effect and Seller is in compliance
with the terms and conditions thereof;

. . (c) Sellfir has conducted and i1s now conducting the Business in compliance
with all applicable domestic and foreign laws, rules, regulations, judgments and orders;

(d) All such Permits are listed mm Schedule 2.1(k) and any that are not
transferable are so designated;

(e) . Seller has no reasonable basis for believing that any Permit not presently
possessed by Seller is required under applicable law to conduct the Business;

€3 No notice, citation, summons or order has been issued, no complaint has
been filed, no penalty has been assessed and no investigation or review is pending or, to the best
knowledge of Seller, threatened by any Authority (i) with respect to any alleged violation of any
la?v, ordinance, rule, regulation or order of any Authority; or (i1) with respect to any alleged
failure by Seller to have any Permit required in connection with the conduct of the Business; and

. (g None of the transactions contemplated by this Agreement (including but
not limited to the sale and transfer of the Purchased Assets at Closing) will constitute a “bulk
sale” by Seller pursuant to Article 6 or any other provision of any applicable state’s Uniform
Commercial Code, as amended.

311 Environmental Matters Except as disclosed on Schedule 3.11 hereto, (a) Seller
has complied with and is not in violation of any Environmental Laws; (b) no notice, citation,
summons or order has been issued, no complaint has been filed, no penalty has been assessed
and no investigation or review is pending or threatened by any governmental or other entity: (i)
with respect to any alleged violation by Seller of any Environmental Law applicable to the
Business; the Purchased Assets or with respect to the Facilities, or (ii) with respect to any alleged
failure by Seller to have any Environmental Permit required in connection with or applicable to
the Business, the Purchased Assets or with respect to the Facilities; (c) neither Seller nor
Stockholders know of any facts or circumstances related to environmental matters concerning the
Business, the Purchased Assets or with respect to the Facilities that could reasonably be expected
to lead to any future environmental claims against Seller or Buyer under current law; and (d)
there have been no environmental inspections, investigations, studies, audits, tests, reviews or
other analyses conducted in relation to any Facility.

312 Consents. Except as set forth in Schedule 3.12, no consent, approval or
authorization of, or registration or filing with, any Person, including any Authority, is required in
connection with the execution and delivery of this Agreement or the consummation of the
transactions contemplated hereby. :

“16-
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3.13 Real Estate.

(a) The Seller owns no real property. Schedule 2.1(1) lists, as of the date
hereof, all leases, subleases and other agreements, written or oral, pursuant to which Seller
occupies Or uses any of the Real Estate in conmection with the Business, including the
identification of each of the lessors and any sublessee, thereof, the street addresses of all of the
real estate demused under any of the Real Estate Leases, the termination or expiration date
ther_eof, and the current base rent and other charges payable thereunder. True and complete
cop1es.of the Real Estate Leases and all guaranties thereof and all amendments, assignments
extensions and agreements relating thereto have been delivered to Buyer together :Jvith alf
subordination, non-disturbance and/or attornment agreements related thereto, and no changes
have been made thereto since the date the same were made available.

- (b)  Except as set forth in Schedule 2.1(1), the Seller is the holder of a valid,
S}lbs1st1ng leasehold estate under all Real Estate Leases, and no party other than Seller has any
right to possession, occupancy or use of any of the real estate demised under any of the Real
Estate Legses, and the leasehold interest of the Seller is subject to no matters affecting title other
than Permitted Encumbrances. Each Real Estate Lease is in full force and effect. All of the Real
EsFate Leases are valid, binding and enforceable in accordance with their respective terms, and
neither Seller nor, to the knowledge of Seller or Stockholders, the other party to any Real E’state
L§ase is in default under such Real Estate Lease and no event has occurred which (with or
without notice, lapse of time or both) would render Seller or any lessor or sublessee in default
under any of the Real Estate Leases. Except as set forth in Schedule 2.1(1), the Seller is in
exclusive possession of the real estate demised under the Real Estate Leases.

(c) Except as set forth in Schedule 2.1(1): (i) the basic rent, all additional rent
and all other charges and amounts payable under the Real Estate Leases have been paid to date
and not more than one month in advance; (ii) all work required to be performed under the Real
Estate Leases by the lessors thereunder or by the Seller has been performed, and, to the extent
that Seller is responsible for payment of such work, has been fully paid for; (iil) there are no
brokerage commissions or finder’s fees due from Seller which are unpaid with regard to any of
the Real Estate Leases (or the assignment thereof pursuant to this Agreement), or which will
become due at any time in the future with regard to the Real Estate Leases; (iv) there have been
no casualties which could result in the termination of any of the Real Estate Leases or the
application of any buy-out provisions contained in any of the Real Estate Leases felativs? to
damage by casualty; (v) no consent of any lessor under any of the Real Estate Leases 1s r-eqmred
by reason of any of the transactions contemplated by this Agreement; -(v1) none of the rights _of
Seller under any of the Real Estate Leases will be terminated or 1mpa1red by the consummation
of the transactions contemplated by this Agreement and all of such rights will be enforcea_ble by
the Buyer after the Closing without the consent or agreement of any other party, including all
rights to purchase any of the real estate demised under any of the Real Estate Lease; or to renew

" 1 hase or renew contained in any of the
any of the Real Estate Leases pursuant to options to purc

Real Estate Leases; (vii) none of the real estate demised under.any of tl}e Real Estate Leases is.-
subject to any sublease continiing after the Closing except as disclosed n Shchedule 2.1(1). Any
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lessor under any of the Real Estate Leases whose consent or agreement to the transactions
contemplated by this Agreement is required has been identified as such in Schedule 2. 1(1).

3.14 Transactions with Seller or Affiliates Except as disclosed on Schedule 3.14
hereto, no Affiliate of Seller or Stockholders has:

(a) borrowed money from or loaned money to Seller for the benefit of the
Business which remains outstanding; or

(b) any contractual or other claim, express or implied, of any kind whatsoever
against Seller relating to the Business or in connection with the Purchased Assets; or

(c) any direct or indirect interest of any nature in any of the Purchased Assets
or any property or assets used by Seller in the Business; or

(d)  engaged in any other transaction with Seller relating to the Business or the
Purchased Assets (other than employment relationships).

3.15 Title; Condition of Purchased Assets.

(a) Seller has good, valid and marketable title to, or valid and subsisting
leasehold interests in, all of the Purchased Assets, none of the Purchased Assets is owned jointly
with any other Person, including Affiliates of Seller, and none of the Purchased Assets is subject
to any Lien, except as disclosed in Schedule 3.15, all of which scheduled items (except as
specifically noted in Schedule 3.15) shall be removed on or prior to Closing.

(b) The equipment, tools, office furniture, fixtures, improvements, vehicles
and other tangible assets of the Business included in the Purchased Assets are in good operating
condition and repair. The tangible Purchased Assets are suitable for the purposes for which they
are presently used and presently proposed to be used, are structurally sound and free fror_x} patent
defects, and have the capacity on the Closing Date to permit the Seller to conduct the Business in
accordance with (i) the total overall annual operating levels of the Business for 2000 agd (ii) the
current specifications as of the Closing Date required by current customers of thc' Business, and
to the best knowledge of Seller and Stockholders, there is no material expenditure presel_:tﬂy
required in order to ‘maintain such condition and state of repair or replace any such j;angxble
Purchased Assets. Neither Seller nor Stockholders have any knowledge or reason to believe that
the present use of property or equipment included in the Purchased Assets is dependent on any

nonconforming use or other Permit.

3.16 Labor Relations. Except as disclosed on Schedule 3..16 percm: (a) no employee
of the Business is represented by any union or other labor orgamization nor‘ are ttlﬁere -anyo
Collective Bargaining Agreements in respect of any employee of the Business; (1;) k;re:1 (;s er?
unfair labor practice charge pending or, to the -best }cnowledge of Seller or Stoc omau,
threatened against Seller; (¢) there is no labor strike, dispute, slow down or §top_pag<? jf)lv‘my'
. perid'mg or, to the best knowledge of Seller or Stockholders, threatened against or 1n g
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Seller; (d) no labor grievance is pending; (€) in the past three years Seller has not experienced
any vyork stoppage, dispute or controversy with any group of employees or any organizational
activity; (f) there are no outstanding labor tribunal proceedings of any kind in&uding any
proceedings which could result in certification of a trade union as bargainin’g agent for any
employees of the Business, not already covered by a Collective BargainjngvAgregmevnt, and there

have not been any such proceedings within the last three years; and (g) Seller is not in default
under any Collective Bargaining Agreement.

3.17 _ Insurance. Attached hereto as Schedule 3.17 is a complete and correct list of all
currently active policies of insurance covering any of the Purchased Assets, the Business and the
Stockhplders, indicating for each policy the carrier, risks insured, the amounts of coverace
deductible, premium rate, and expiration date. All such policies are outstanding and in full fo:ce’
and effect. Except as disclosed on Schedule 3.17 hereto, the coverage provided by such policies
are reasonable, in both scope and amount, in light of the risk attendant to the Business, the
Purchased {\ssets and the Stockholders and are comparable to coverages customarily mainta,jned
by companies in similar lines of business and such insurance is sufficient in the aggregate to
cover all reasonably foreseeable damage to and liabilities or contingencies relating to the
Bpsmess, the Purchased Assets and as required by the Real Estate Leases. There is ng default
with res.pect to any proviston contained in any such policy, nor has there been any failure to give
any notice Or present any claim under any such policy in a timely fashion or in the manner or
detail required by the policy. Except as set forth on Schedule 3.17 hereto, there are no
outstanding unpaid and overdue premiums under such policies. Schedule 3.17 hereto contains an
accurate and complete description of any provisions contained in such policies which provide for
retrospective or retroactive premium adjustments. No notice of cancellation or non-renewal with
respect to, or disallowance of any claim under, any such policy has been received by Seller.
Except as disclosed on Schedule 3.17 hereto, all products liability and general liability policies
maintained by or for the benefit of Seller relating to the Business and the Purchased Assets have
been “occurrence” policies and not “claims made™ policies.

(a) Intellectual Property. Schedule 2.1(c) contains a complete and accurate
list of all patents and patent applications, trademarks, service marks, trade pames, and
registrations and applications for registration of industrial designs, copyrights, mask works,
trademarks, service marks, trade names, trade dress and domain names which are used in,
planned for use in, or otherwise material to, the conduct of the Business or which otherwise
constitute any portion of the Purchased Assets. For each item listed, Schedule 2.1(c) specifies,
as applicable: (i) the owner of the item, (ii) the jurisdictions in which the item is issued or
registered or in which any application for issuance or registration has been filed, (iii) the
respective issuance, registration, or application number of the item, and (iv) the date of
application and issuance or registration of the item. Schedule 2.1{c) also contains a complete
and accurate list of all material licenses, sublicenses, consents and other agreements (whether
written or otherwise) (i) pertaining to any Intellectual Property used in, planned for use in, or
otherwise material to or necessary for the conduct of the Business, or (i) by which Seller
licenses or otherwise authorizes a third party to use any intellectual property which is primarily
related to, or otherwise material to, the conduct of the Business or otherwise constitutes any
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portion of the Purchased Assets. Neither the Seller nor, to the best of the Seller’s or
Stockholders’ knowledge, any other party is in breach of or default under any such license or
other agreement. Each such license or other agreement is now and immediately following the
Closing Date shall be valid and in full force and effect, and is freely transferable to Buyer.
Except as explicitly indicated in Schedule 2.1(c), Seller owns or is licensed or otherwise has the
exclusive right to use, and will transfer to Buyer on the Closing Date, all Intellectual Property
used in, planned for use in, or material to or necessary for the operation of the Business. Seller’s
operation of the business does not infringe, dilute or otherwise violate the patents, industrial
design rights, trademarks, service marks, trade names, trade dress, copyrights, mask works, trade
secrets or other intellectual property rights of any third party, and no claim has been made, notice
given, or dispute arisen to that effect. Seller does not have any pending claims that a third party
has violated or infringed any of Seller’s Intellectual Property. Seller has not given any
indemnification to any third party against infringement of any intellectual property. Except as
explicitly indicated in Schedule 2.1(c), all of the patents, industrial design registrations,
trademark and service mark registrations, copyright registrations, mask work registrations and
domain name registrations indicated in such schedule are valid and in full force, are held of
record in Seller’s name free and clear of all liens, encumbrances and other claims, and are not the
subject of any cancellation or reexamination proceeding or any other proceeding challenging
their extent or validity. To the best knowledge of Seller and Stockholders, none of the material
trade secrets, know-how or other confidential or proprietary information of Seller has been

disclosed to any person unless such disclosure was necessary, and was made pursuant to an
appropriate confidentiality agreement.

3.183 Emplovee Benefit Plans

(a) Set forth on Schedule 3.18 is a true and complete list of each (i)
“employee benefit plan,” as defined in Section 3(3) of ERISA, (ii) all other pension, retirement,
supplemental retirement, deferred compensation, excess benefit, profit sharing, bonus, incentive,
stock purchase, stock ownership, stock option, stock appreciation right, severance, salary
continuation, termination, change-of-control, health, life, disability, group insurance, vacation,
holiday and fringe benefit plan, program, contract, or arrangement (whether written or unwritten,
qualified or nonqualified, funded or unfunded and including any that have been frozen)
maintained, contributed to, or required to be contributed to, by Seller or any ERISA Affiliate for
the benefit of any Employee, Former Employee or director of Seller or under which Seller or any
ERISA Affihate has any liability with respect to any Employee, Former Employee or director
(the “Benefit Plans™).

(b)  As applicable with respect to each Benefit Plan, Seller has delivered to
Buyer, true and complete copies of (i) each Benefit Plan, including all amendments thereto, and
in the case of an unwritten Benefit Plan, a written description thereof, (ii) the current summary
plan description and each summary of material modifications thereto, (iii) the most recent annual
report (Form 5500 and all schedules thereto) filed with the Internal Revenue Service (“IRS™),
(iv) the most recent IRS determination letter and each currently pending application to the IRS
for a determinationletter, and (v) all records, notices and filings concerning IRS or-Department -
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of Labor audits or investigations, “‘prohibited transactions” within the meaning of Section 406 of

ERISA or Section 4975 of the Code and “reportable events™ within the meaning of Section 4043
of ERISA. E

(c) The Seller, each Affiliate of Seller and each ERISA Affiliate are in
material compliance 1n all respects with the provisions of all laws applicable to the Benefit Plans
including ERISA and the Code. Each Benefit Plan has been maintained, operated and
administered in material compliance in all respects with 1ts terms and any related documents or
agreements and the applicable provisions of all laws including ERISA and the Code.

(d) The Benefit Plans which are “employee pension benefit plans™ within the
meaning of Section 3(2) of ERISA and which are intended to meet the qualification requirements
Qf Section 401(a) of the Code (each a “Pension Plan’’) now meét, and at all times since their
inception have met the requirements for such qualification, and the related trusts are now, and at
all times since their inception have been, exempt from taxation under Section 501(a) of the Code.

. (e) No Benefit Plan is now or at any tume has been subject to Part 3, Subtitle
B of Tlﬂe I of ERISA or Title IV of ERISA. No Benefit Plan is now or at any time has been a
“multiemployer plan” (within the meaning of Section 3(37) of ERISA).

3.19 Products Liability. Except as disclosed on Schedule 3.19 hereto, there are no:

. (a) Outstanding liabilities of Seller, fixed or contingent, asserted or
unasserted, with respect to any products liability or any similar claim that relates to any product
produced or sold by the Business to others, or

(b) Outstanding liabilities of Seller, fixed or contingent, asserted or
unasserted, with respect to any claim for the breach of any express or implied product warranty
or any other similar claim with respect to any product sold by Seller to others other than standard
warranty obligations (to replace or repair) made by the Business. Seller’s warranties are
described on Schedule 3.19 hereto.

(©) Set forth on Schedule 3.19 hereto is a description of each claim that has
been asserted against the Seller since December 31, 1997 based upon any product liability or
similar claim, or on the breach or alleged breach of any express or implied product warranty or
any other similar claim with respect to any product sold by the Business to others, including
information regarding (i) the amount of the claim, (ii) the basis of the claim, (iii) whethc.r the
claim was covered by insurance, (iv) how the claim was resolved, and (v) the amount paid by

Seller in relation to the claim.

320 Disclosure; Schedules No representation or warranty by ’Seller in this
Agreement, and no exhibit, document, statement, certificate or schedule furnished or to be
furnished to Buyer pursuant hereto, or in connection with the transactions cont@mplat‘ed hereby,
contains or will contain any untrue statement of a material fact, or omits or wlll omit to state a
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rnz_iten'al. fact necessary in order to make the statements or facts contained herein or therein not
misleading.

3.21  All Assets. Except for the Excluded Assets, the Purchased Assets include all
assets and_properties of Seller and its Affiliates and all contracts to which Seller or any of its
Afﬁ.hates 1s a party which are primarily related to, or otherwise material to the conduct of the
Busme§s as preseptly operated and as presently propesed to be operated. None of the assets and
properties primarily related to, or otherwise material to or used in the conduct of the Business is
owned by any Person other than Seller and, except as set forth in Schedule 3.21, all of such
assets that are tangible assets are located at the Facilities. None of the Purchase;d Assets is
shared between or among the Business and Seller and/or any of its Affiliates, nor does an
Stockholders nor any Affiliate of Seller of Stockholders own any Intellectual I;roperty that i}s,
used in the Business.

3.22 Brokerage. Exc.ept as set forth in Schedule 3.22, Seller has not made any
agreement or ta_ken any other action which might cause anyone to become entitled to a broker’s
fee or commission as a result of the transactions contemplated hereunder.

3.23 No Undisclosed Liabilities Seller has no liabilities or obligations, known or
unknown (whether absolute, accrued, contingent or otherwise), of or relating to the };usiness or
the Purchased Assets as to which Buyer, the Business or the Purchased Assets shall have any
obligation or become subject after the Closing, except for the Assumed Liabilities.

324 Schedules. All Schedules attached hereto pursuant to Articles II, IIl and V were
prepared by Seller and shall be deemed to have been prepared as of the date hereof. Any
supplementary schedules to the schedules attached hereto shall be signed for identification and
delivered by Seller to Buyer at Closing. Such supplementary schedules will reflect changes, if
any, in the schedules attached hereto through the close of business on the Closing Date. Upon
execution and delivery of the schedules and supplementary schedules to be delivered pursuant
hereto each schedule and supplementary schedule shall be considered to be incorporated herein

in full and thereafter reference herein to all of the schedules hereto shall be deemed to include

and refer to such schedules and supplementary schedules delivered in accordance herewith and

reference to any particular schedule attached hereto shall be deemed to include and refer to such
attached schedule and any supplementary schedule thereto delivered in accordance herewith.

ARTICLE IV

REPRESENTATIONS AND WARRANTIES OF BUYER

Buyer represents and warrants to Seller and Stockbolders on and as of the date

hereof and on the Closing Date as follows:

4.1 Organization and Good Standing. Buyer 1s a limited liability company duly
, orgamzci validly existing and in good standing under the. laws of the State of Delaware. Buyer
has all requisite power and all governmental licenses, authorizations, consents and’ approvals
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required for it to own, lease and operate its properties and assets as now owned, leased and
operated and to carry on its business as now being conducted.

4.2 Authorization and Enforceability. Buyer has full power and authority to make
execute, deliver and perform this Agreement. The execution, delivery and performance of this’
Ageement by Buyer have been duly authorized by all necessary action on the part of Buyer.
This Agreement has been duly executed and delivered by Buyer and constitutes the legal, valid
and binding obligation of Buyer, enforceable in accordance with its terms. o

4.3 No Violation of Laws or Agreements The execution and delivery of this
Agreement do not, and the consummation of the transactions contemplated by this Agreement
and the compliance with the terms, conditions and provisions of this Agreement by Buyer will
not, (a) contravene any provision of the Certificate of Formation or Operating Agreement of
Buyer; or (b) violate or result in a breach of or constitute a default (or an event which might, with
the passage of time or the giving of notice, or both, constitute a default) under, or result ,in or
permit the termination of any provision of, or result in or permit the acceleration of the maturity
or canpellation of performance of any obligation under, or result in the creation or imposition of
any I:,ICH of any nature whatsoever upon Buyer’s assets or give to others any interests or rights
therein under any indenture, mortgage, loan or credit agreement, license, contract, or other
agreement or commitment to which Buyer is a party or by which its assets may be bound or
affected, or any judgment or order of any court or Authority, domestic or foreign, or any
applicable law, rule or regulation.

44  Consents. No consent, approval or authorization of, or registration or filing with,
any Person is required in connection with the execution and delivery of this Agreement or the
consummation of the transactions contemplated hereby by Buyer, the failure to obtain or make
which, individually or in the aggregate, could be expected to prevent Buyer from consummating
the transactions contemplated hereby.

45 Brokerage Except as set forth in Schedule 4.5, Buyer has not made any
agreement or taken any other action which might cause anyone to become entitled to a broker’s
fee or commission as a result of the transactions contemplated hereunder.

ARTICLEV

CERTAIN OBLIGATIONS OF THE PARTIES

5.1 Conduct of Business Pending the Closing From and after the date hereof and
pending the Closing, and unless Buyer shall otherwise comsent or agree in writing, Seller

covenants and agrees that:

@) Ordinarv Course. The Business shall be conducted only in the ordinary
course and consistent with past practice, including billing, shipping and collection practices,
keeping of books and records, Inventory transactions and payment of accounts payable.
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. {(b) Preservation of Business Seller shall use all reasonable efforts to
preserve its business organization intact, to keep available the services of its present officers and

Employees, and to preserve for Buyer the goodwill of the suppliers, customers and others having
business relations with the Business.

(c) Material Transactions Seller shall not:

(1) Enter into any contract or commitment the performance of which
may extend beyond the Closing, except those made in the ordinary course of business the terms
of which are consistent with past practice and reasonable in light of current conditions;

(1) Sell, transfer, lease or otherwise dispose of any of its assets
necessary, or otherwise material to the conduct of the Business other than sales of Inventory to
customers 1in the ordinary course of business and consistent with past practice;

(iii)  Incur, create, assume or suffer to exist any Lien on any of the
assets or other property of the Business;

(iv)  Increase or otherwise change the compensation payable or to
become payable to any officer, employee or agent;

(v) Make or authorize the making of any capital expenditure in excess
of $10,000;

(vi)  Waive or permit the loss of any substantial right;

(vi))  Change or modify in any manner its existing credit, collection and
payment policies, procedures and practices with respect to Accounts Receivable and Accounts
Payable, respectively, including without limitation, accelerating collections of receivables,
failing to make or delaying making collections of receivables (whether or not past due),
accelerating payment of payables or failing to pay or delaying payment of payables;

(vii1) Amend, terminate, modify, extend, assign or subordinate any of
the Real Estate [ eases;

(ix)  Take any action or omit to take any action which would result in a
violation of any applicable law or cause a breach of any agreements, contracts or commitments;

(x) Take any action or omit to take any action that would constitute or
otherwise result in any of the representations and warranties in Article IIl becoming untrue or

Incorrect; or
(x1)  Enter into any agreement to do any of the foregoing.
.- (d). . Insurance Coverage Seller shall maintain in full force and effect the
* insurance policies listed on Schedule 3.18 hereto, subject only to variations required by the
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ordinary operations of the Business, or else will obtain, prior to the lapse of any such policy,
substantially similar coverage with insurers of recognized standing and approved in advance in
writing by Buyer. Seller shall promptly advise Buyer in advance in writing of any change of
insurer or type of coverage in respect of the policies listed on Schedule 3.18 hereto.

(e) Change in Business. Seller shall promptly inform Buyer in writing of
any specific event or circumstance of which it is aware or of which it recetves notice that has or

could reasonably be expected to have, individually or in the aggregate, a Matenial Adverse
Effect.

5.2 Fulfillment of Acreements

(a) Seller shall use its best efforts to cause all the conditions to the obligations
of Buyer under Section 6.1 of this Agreement to be satisfied on or prior to the Closing. Seller
shall conduct the Business in such a manner that at the Closing Date the representations and
warranties set forth in Article III of this Agreement shall be true and correct as though such
representations and warranties were made on, as of, and with reference to such date. Seller shall
promptly notify Buyer in writing of any event or fact that represents or is likely to cause a breach
of any of the representations and warranties or covenants and agreements set forth in Article III
or Article V, respectively, of this Agreement. Commencing with delivery of such notice by
Seller to Buyer, Seller shall have ten (10) Business Days to cure the event or fact which is the
subject matter of such notice before any action shall be taken by Buyer with respect thereto.

(b) Buyer shall use its best efforts to cause all the conditions to the obligations
of Seller under Section 6.2 of this Agreement to be satisfied on or prior to the Closing. Buyer
shall promptly notify Seller in writing of any event or fact that represents or is likely to cause a
breach of any representation or warranty or covenant or agreement set forth in Article IV or
Article V, respectively, of this Agreement. Commencing with the delivery of such notice by
Buyer to Seller, Buyer shall have ten (10) Business Days to cure the event or fact that is the
subject matter of such notice before any action shall be taken by Seller with respect thereto.

5.3  Access, Information and Documents Seller shall provide to Buyer and to
Buyer’s counsel, accountants and other representatives full access during normal business hours
to all the properties, books, Tax Returns, contracts, commitments, records, officers, personnel
and accountants of Seller and will furnish to Buyer all such documents and copies of documents
(certified to be true copies if requested) and all information with respect to the Business as Buyer
may reasonably request. Pending the Closing, Buyer shall keep confidential all non-public
information concerning Seller furnished by Seller to Buyer in connection with the transactions
contemplated hereby, unless compelled to disclose such information by judicial or administrative
process or by other requirements of law. Whether or not the Closing is held hereunder, Buyer
shall continue to muaintain such confidence. Seller shall keep confidential all non-public
information conceming Buyer or its Affiliates furnished by Buyer to Seller in connection with
the transactions contemplated hereby, unless compelled to disclose such information by judicial
or administrative process or by other requirements of law. Whether or not the Closing is held
hereunder, Seller shall continue to maintain such confidence. ' '
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5.4  Negotiations. Between the date of this Agreement and the Closing Date, neither
Seller, nor any of its Affiliates, officers, directors, Employees, shareholders, agents or advisors,
shall solicit, initiate, furnish information relating to or participate in any discussions or
negotiations with any Person concerning the sale or other disposition of any of the Business or
the Purchased Assets. Seller shall promptly notify Buyer if any such discussion or negotiations
are sought to be initiated with, any such information i1s requested from, or any proposal is
received by, Seller.

5.5 Public Announcements No party hereto shall make or issue, or cause to be
made or issued, any public announcement or written staterment concerning this Agreement or the
transactions contemplated hereby for dissemunation to the general public (except to the
respective directors, officers or Employees or as may be specifically required by applicable law
or administrative or legal process) without the prior written consent of the other party (which
will not be unreasonably withheld or delayed).

5.6 Mutual Covenants. The parties mutually covenant and agree, from the date of
this Agreement to the Closing Date:

(a) To cooperate with each other in determining whether filings are required
to be made or consents required to be obtained in any jurisdiction in connection with the
consummation of the transactions contemplated by this Agreement and in making or causing to
be made any such filings properly and in seeking to obtain timely any such consents;

(b) To use all reasonable efforts to obtain promptly the satisfaction (but not
waiver) of the conditions to the Closing of the transactions contemplated herein. Each party
hereto shall furnish to the other and to the other’s counsel all such information as may be
reasonably required in order to effectuate the foregoing actions; and

, (c) To advise the other party promptly if such party determines that any
condition precedent to its obligations hereunder will not be satisfied in a timely manner.

5.7 Monthlv Financial Statements Seller shall deliver to Buyer, as soon as
available but in no case later than 15 business days after the end of each month hereafter until the
Closing Date, statements of operation of the Business for such month and for that part of the
fiscal year ending with such month, and the related balance sheet as of the end of such month,
certified by the chief financial officer of Seller that such financial statements: (i) fairly present
the financial position of the Business as of the end of such month and the results of its operations
for the periods then ended, and (i1) fairly present the financial position of the Business as of the
end of such month and the results of its operations for the periods then ended.

5.8 Employvees.

(a) Schedule 5.8(a) identifies all Employees of Seller who are actively
employed as of the date of this Agreement by name, location, title or fugction, cgrrgmgbase
salary or hourly wage, date of hire, social security number, current vacation pay and sick pay
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entitlement and work permit, if applicable. Seller shall update Schedule 5.8(a) as of the day
prior to Closing. Effective as of the Closing Date, Buyer or one of its Affiliates may extend
offers of employment to certain Employees of Seller. Seller agrees to use all reasonable efforts
to persuade such Employees to become employees of Buyer or one of its Affiliates after the
Closing Date. Such offers of employment shall be at substantially the same base salary as
Employees currently enjoy and on such other terms and conditions as determined in the sole

discretion of Buyer consistent with Buyer’s current employment practices. All Employees who

accept such offer of employment are hereinafter referred to as the “Transferred Employees .”
The employment of all Transferred Employees with Seller shall terminate at Closing, and such
Transferred Employees shall cease to be covered by the Benefit Plans, except as required by law.

(b) Seller shall be solely responsible for any liability, claim or expense with
respect to employment, termination of employment, compensation or employee benefits of any
nature (including, but not limited to the benefits provided under the Benefit Plans) owed to any
Employee or Former Employee by Seller or its Affiliates (or the Beneficiary of any Employee or
Former Employee) whether or not such Employee or Former Employee becomes a Transferred
Employee, that arises out of or relates to the employment relationship between Seller or its
Affiliates and any such Employee or Former Employee or the termination of such relationship.
Without limiting the foregoing, Seller shall be responsible for the payment of any severance
payment or benefits that become due to any Employee or Former Employee as a result of the
termination of such Employee or Former Employee by Seller or its Affiliates. Buyer and its
Affiliates shall not be obligated to continue or assume any employee benefit plan or program of
the Seller or its Affiliates (including, but not limited to the Benefit Plans) or responsible for any
obligation or liability thereunder.

(c) Nothing contained in this Agreement shall confer upon any Transferred
Employee any right with respect to employment by Buyer or its Affiliates, nor shall anything
herein interfere with the right of Buyer or its Affiliates, following any employment of any
Transferred Employee, to terminate the employment of any such Transferred Employee at any
time, with or without cause, or restrict Buyer or its Affiliates in the exercise of their independent
business judgment in modifying any of the terms and conditions of the employment of any such
Transferred Employee.

(d) No provision of this Agreement shall create any third party beneficiary
rights in any Transferred Employee, any Beneficiary or dependents thereof with respect to the
compensation, terms and conditions of employment and benefits that may be provided to any
Transferred Employee by Buyer or under any benefit plan which Buyer may maintain.

5.9  Change of Name, Use of Name Upon the Closing, Seller shall file with the
Secretary of State of Washington an amendment of its Articles of Incorporation changing its
name to a name wholly dissimilar to its present name. Seller agrees that, following the Closing,

it shall not use, directly or through any Affiliate, Seller s present corporate name or any variation
thereof
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5.10  Duties of Stockhoelders. As more fully described in the Employment Agreements
of Stockholders (attached hereto as Exhubits E and F), Stockholders shall (a) provide, as soon as
practicable but in no case later than ten (10) Business Days after the Closing Date, the technical
and marketing training associated with the Business to employees and other personnel as Buyer
may designate; and (b) participate in the preparation, together with the executives designated by
Buyer, (i) an annual business plan for the wide format digital imaging product line of Buyer (the
“Product Line™) and (i1) a long-term strategic plan for the Product Line for the years 2001, 2002,
2003 and 2004.

5.11  Communications to Customers Upon Closing, Stockholders and Buyer shall
make an announcement to their customers in the form of Exhibit [ hereto, describing the benefits
to be derived from the integration of Seller’s technical and marketing knowledge of the digital
imaging business to the distribution network of Buyer.

ARTICLE VI
CONDITIONS TO CLOSING; TERMINATION

6.1 Conditions Precedent to Obligations of Buyer with respect to the Closing
The obligations of Buyer to purchase the Purchased Assets, assume the Assumed Liabilities as

set forth herein and consummate the transactions contemplated herein, are subject to the
satisfaction, on or prior to the Closing Date, of each of the following conditions (any one or more
of which may be waived in whole or in part by Buyer at Buyer’s option):

(a) Performance of Agreements Seller shall have performed all of the
covenants and complied with all of the provisions required by this Agreement to be performed or
complied with by it on or before the Closing Date, and Buyer shall have received a certificate to
such effect signed by the President of Seller.

(b) Representations and Warranties The representations and warranties of
Seller set forth in Article III shall have been true and correct on the date when made and shall be
true and correct on and as of the Closing Date with the same force and effect as though such
representations and warranties had been made on, as of and with reference to the Closing Date,
and Buyer shall have received a certificate to such effect signed by the President of Seller.

() Opinion of Counsel Buyer shall have received from Gary W. East,
counsel] for Seller, an opinion dated the Closing Date, in substantially the form of Exhibit G
hereto.

(d) Injunction; Litigation; etc No statute, rule or regulation or order of any
court or Authority shall be in effect which restrains or prohibits the transactions contemplated by
this Agreement or which would limit or adversely affect Buyer’s direct or indirect ownership of
the Purchased Assets or the conduct of the Business following the Closing, nor shall there be

_pending or threatened any litigation, suit, action or proceeding by any party which (1) seeks to
restrain or prohibit the transactions contemplated by this Agreement; (ii) challenges the legality
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or validity of the transactions contemplated by this Agreement; or (ii1) seeks damages from
Buyer as a result of the transactions contemplated by this Agreement.

' (e) Required Consents. All statutory and regulatory consents and approvals
which are required under the laws or regulations of the United States and any other Authority

shall have been obtained; and all other necessary consents and approvals of third parties to the
transactions contemplated hereby shall have been obtained.

- (f) Real Estate Documents. Seller shall have delivered to Buyer, in a form
satisfactory to Buyer and 1ts Lender, (i) a valid recordable assignment of each Real Estate Lease
together with the consent by the lessor to such assignment, if required under the terms of the’
Real Estate Leases, (ii) a recordable memorandum of lease for each Real Estate Lease, executed
by the Lessor thereunder, (ii1) a landlord’s waiver executed by each lessor under each Real Estate
Lease; and (1v) an estoppel certificate executed by each lessor under each Real Estate Lease,
dated not more than ten (10) days before the Closing. None of the foregoing shall be conditioned
upon any payment by Buyer or upon any modification of any Real Estate Lease.

g) Intellectual Property. Seller shall obtain and deliver to Buyer a valid and
enforceable assignment sufficient to urrevocably transfer to Seller all rights in or to any
Intellectual Property owned by Shareholders that is used in the Business (including, without
limitation, any such Intellectual Property covered by agreements between Shareholder and any
Employees, Former Employees or other parties).

(h) Material Adverse Effect There shall not have occurred any event or
circumstance between December 30, 1999 and Closing which has resulted or could reasonably
be expected to result in a Material Adverse Effect.

6y Employment Agreements Each of Stockholders shall have terminated
its employment agreements with the Seller, and each of the Stockholders at Closing, executes
and delivers the Employment Agreements and in the form of Exhibits Eand F.

)] Permits. (i) Buyer shall have obtained all Permits, if any, necessary to
replace all permits held by Seller and necessary for the continued operation of the Business that
were mot transferable to Buyer and all Permits necessary for the continued operation of the
Business not currently held by Seller; (ii) Seller shall have delivered to Buyer evidence that all
transferable Permits have been so transferred; and (iii) Seller shall have delivered to Buyer
originals of all certificates of occupancy and other permits applicable to the Business or the Real
Estate.

6.2 Conditions Precedent to the Obligations of Seller with respect to the Closing
The obligations of Seller to sell the Purchased Assets and consummate the other transactions
contemplated hereunder are subject to the satisfaction, on or prior to the Closing Date, of each of
the following conditions (any one or more of which may be waived in whole or in part by the
Stockholders (on their behalf and on behalf of Seller): -
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(a) Performance of Agreements Buyer shall have performed all of the
covenants and complied with all of the provisions required by this Agreement to be performed or
complied with by it on or before the Closing Date, and Seller and Stockholders shall have
received a certificate to such effect signed by an executive officer of Buyer;

B (b) Representations and Warranties The representations and warranties of
Buyer contained in this Agreement shall have been true and correct on the date when made and

shall be true and correct on and as of the Closing Date, with the same force and effect as though

such representations and warranties had been made on, as of and with reference to the Closing

Date, and Seller and Stockholders shall have received a certificate to such effect signed by an
executive officer of Buyer;

(c) Opinion of Counsel. Seller and Stockholders shall have received from
Dechert Price & Rhoads, counsel for Buyer, an opinion dated the Closing Date, in substantially
the form of Exhibit H hereto;

(d) Injunction: Litigation; etc No statute, rule or regulation or order of any
court or Authority shall be in effect which restrains or prohibits the transactions contemplated by
this Agreement; nor shall there be pending or threatened any litigation, suit, action or proceeding
by any party which (i) seeks to restrain or prohibit the transactions contemplated by this
Agreement; (11) challenges the legality or validity of the transactions contemplated by this
Agreement; or (iii) seeks damages from Seller or Stockholders as a result of the transactions
contemplated by this Agreement; and

(e) Required Consents. All statutory and regulatory consents and approvals
which are required under the laws or regulations of the United States and any other Authority
shall have been obtained.

6.3 Termination.

(a) When Agreement May Be Terminated This Agreement may be
terminated at any time prior to the Closing:

(1) By mutual written consent of Buyer and Stockholders (on their
behalf and on behalf of Seller);

(11) By Buyer or Stockholders (on their behalf and on behalf of Seller)
if the Closing shall not have occurred by March 31, 2000; provided, however, that this right to
terminate shall not be available to any party whose failure to fulfill any obligation under this
Agreement has been the cause of or resulted in the failure of the Closing to occur on or before
such date; or

(i) By Buyer or Stockholders (on their bebalf and on behalf of Seller)
upon a material breach of any representation, warranty or covenant of the other party hereto.
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(b) Effect of Termination In the event of termination of this Agreement by
either Buyer or Stockholders (on their behalf and on behalf of Seller) as provided above, this
Agreement shall forthwith terminate, except for the obligations set forth in Section 5.3, and there
shall be no liability on the part of Buyer, Seller or Stockholders, except for breaches of such
obligations or for liabilities arising from a breach of this Agreement prior to such termination.

ARTICLE VII

CERTAIN ADDITIONAL COVENANTS

7.1 Costs, Expenses and Taxes. Seller shall pay all costs and expenses, including
legal fees, in connection with its execution, delivery and performance of and compliance with
this Agreement, and all transfer including, but not limited to, any tax related to the transfer of the
Real Estate Leases, documentary and similar taxes in conpection with the delivery of the
Purchased Assets to be made hereunder. Buyer shall pay all costs and expenses, including legal
fees, of Buyer’s execution, delivery and performance of and compliance with this Agreement.

7.2  Confidentialitv; Covenant Not to Compete

(a) From and after the Closing, Seller and Stockholders shall, and shall cause
their Affiliates and representatives to, keep confidential and not disclose to any other Person or
use for his or its own benefit or the benefit of any other Person any trade secrets or other
confidential proprietary information in his, its or their possession or control regarding the
Business. The obligation of Seller and Stockholders under this Section 7.2(a) shall not apply to
information which (i) is or becomes generally available to the public without breach of the
commitment provided for in this Section; (i) becomes available to Seller and Stockholders or
any of their Affiliates on a nonconfidential basis from a third party not bound by a confidentiality
agreement with Buyer; or (iii) is required to be disclosed by law, order or regulation of a court or
tribunal or governmental authority; provided, however, that, in any such case, Seller or
Stockholders shall notify Buyer as early as reasonably practicable prior to disclc?sure to allow
Buyer to take appropriate measures to preserve the confidentiality of such information.

(b)  For a period of four (4) years from and gﬁer the Clqsing Date (the “Four-
Year Term”) neither Seller, Stockholders nor any of their Afﬁhateg shall directly or mdueqtly (1)
own, manage, operate, join, control or participate in the ownership, 'manage.ment, operation 0;
control of, or be connected with any business which at any r§1§vant time during the sulch pcrtfin
directly or indirectly competes with the Business; or (ii) solicit for employment, em'pi‘ 0y, ;:rr -
as a consultant, interfere with or attempt to entice away from the Busmesls any hirasmso erec
Employee or (iii) interfere with business relationships or cor}tracnxal Ie tatlot;n:S psuppﬁuS
Business existing as of the Closing, including relationships with any cus omd. - S o
ntractors of the Business or any Successor thereto, and mcluding

associates, or independent €O : . herelo, and e et of
1mi icitaty mers, suppliers, associates, or m epen ’
not limited to, the solicitation of custo upp e, O T sever or o it

1 thereto to cease doing :
the Business Or any Successor ease oo
- ‘association or employment, with the  Business or any Successor thereto, -as “app

- . y hau
Ownership of not more than 5% of the outstanding stock of any pubhcly traded company Sh
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not, m and of itself, be a violation of this Section 7.2(b). The restrictive covenant contained in
this Section 7.2(b) is a covenant independent of any other provision of this Agreement, and the
existence of any claim which Seller or Stockholders may allege against any other party to this
Agreement, whether based on this Agreement or otherwise, shall not prevent the enforcement of
this covenant. Seller and Stockholders agree that a breach by Seller or Stockholders of this
Section 7.2(b) shall cause irreparable harm to the Business, that the Buyer’s remedies at law for
any breach or threat of breach by Seller or Stockholders of the provisions of this Section 7.2(b)
shall be inadequate, and that Buyer shall be entitled to an injunction or injunctions to prevent
breaches of this Section 7.2(b) and to enforce specifically the terms and provisions hereof, in
addition to any other remedy to which Buyer may be entitled at law or in equity. The Four-Year
Term shall be tolled with respect to Seller or Stockholders during any period of violation of this
covenant not to compete by Seller or Stockholders and during any other period required for
litigation during which Buyer seeks to enforce this covenant against Seller or Stockholders. In
the event that this covenant not to compete shall be determined by any court of competent
jurisdiction to be unenforceable by reason of its extending for too long a period of time or over
too large a geographical area or by reason of its being too extensive in any other respect, it shall
be interpreted to extend only over the longest period of time for which it may be enforceable,
and/or over the largest geographical area as to which it may be enforceable and/or to the

maximum extent in all other aspects as to which it may be enforceable, all as determined by such
court in such action.

(c) In the event that the employment of one or both Stockholders shall
terminate prior to the expiration of the F our-Year Term, all payments and benefits under such
Stockholder’s Employment Agreement shall cease upon such termination (including any
payments based on the gross profit of the gross profit of the wide format digital imagining
products), provided however, that (i) if Buyer terminates such Stockholder’s employment for any
reason (other than for cause), such Stockholder shall continue to receive the applicable Purchase
Price installments, if any, as set forth in Schedule 2.6(b); or (ii) if, upon Buyer’s consent, one or
both Stockholders terminate(s) his/her employment with Buyer, in consideration for such
Stockholder’s agreement under this Section 7.2, Buyer shall pay sx{cl} St(.)ckholder an aggregate
amount of (x) $12,500 multiplied by (y) the number of months remaining in the Fogr-Year Term
as of the date of termination, provided, however, that the total payment received by such
Stockholder under this Section 7.2(c)(ii) shall in no event exceed $300,000. Payment pursuant to
Section 7.2(c)(ii) shall be payable m arrears in monthly inst:allmeng of $12,50Q each, glrsth ﬁﬂlll?
first such payment being made on the first day of the month 1mmed1at,ely following the j t .
month after the effective date of termination of such Stockholder’s employment and eac

remaining payment being made on the first day of the month thereafter.

7.3 Indemnification Seller, Stockholders and Buyer agree as follows:

(a) General Indemnification Obligations

(1) Seller and Stockholders jointly and. severally, hereby agree to |
indemnify, defend and hold Buyer and its respective officers, directors and other Affiliates
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harmiess from and against and to reimburse such Persons with respect to any one or more of the
following:

(A)  any and all Damages arising out of or resulting from any
misrepresentation or breach of warranty of Seller or Stockholders
contained in this Agreement or 1n any exhibit or schedule hereto; or in any
other statement, certificate or document furnished or to be furnished to

Buyer pursuant hereto or in connection with the transactions contemplated
hereby;

(B)  any and all Damages arising out of or resulting from any
breach of any covenant or obligation of Seller or Stockholders contained

in this A greement, whether requiring performance before or after the
Closing Date;

. (C). _any and all Damages arising out of or resulting from the
Retained Liabilities, whether arising prior to or after the Closing Date, or
otherwise arising out of or relating to the ownership or use of the

Purchased Assets by Seller or the operation of the Business prior to the
Closing Date; and

(D)  any and all Damages and liabilities of any nature arising
out of or resulting from any applicable bulk sales or similar laws relating
to the transactions contemplated hereunder.

(11) Buyer hereby agrees to indemnify, defend and bold Seller and
Stockholders harmless from and against and to reimburse Seller or Stockholders with respect to
any one or more of the following:

(A)  any and all Damages arising out of or resulting from any
misrepresentation or breach of warranty of Buyer contained in this
Agreement or in any exhibit or schedule hereto, or in any other statement,
certificate or document furnished or to be furnished to Seller or
Stockholders pursuant hereto or in connection with the transactions

contemplated hereby;

(B)  any and all Damages arising out of or resulting from any

breach of any covenant or obligation of Buyer contained in this -
Agreement, whether requiring performance before or after the Closing

Date; and

(C)  any and all Damages arising out of or resulting fr om the
Assumed Liabilities, whether arising prior to or after the Closing Date, or
otherwise arising out of or relating to the ownership or use of the
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Purchased Assets by Buyer or the operation of the Business on or
subsequent to the Closing Date.

(b) General Indemnification Procedures

. (1) A party seeking indemnification pursuant to this Section 7.3 (an
“Indemnified Party””) on the basis of a claim asserted by a third party shall give prompt notice to
the party from whom such indemnification is sought (the “Indemnifying Party” ) of the assertion
of such claim, or the commencement of any action, suit or proceeding brought by a third party, in
respect of which indemnity may be sought hereunder and will give the Indemnifying Party such
information with respect thereto as the Indemnifying Party may reasonably request, but failure to
give such notice shall not relieve the Indemnifying Party of any liability hereunder (except to the
extent that the Indemnifying Party has suffered actual prejudice thereby). The Indemnifying
Party shall have the right (but not the obligation), exercisable by written notice to the
Indemnified Party within fifteen (15) days of receipt of notice from the Indemnified Party of the
commencement of or assertion of any claim or action, suit or proceeding by a third party (other
than a party or an Affiliate of any party hereto) in respect of which indemnity may be sought
hereunder (a “Third Party Claim”™), to assume the defense and control the settlement of such
Third Party Claim which involves (and continues to mvolve) solely monetary damages; provided
that (a) the Indemnifying Party expressly agrees in such notice that, as between the Indemnifying
Party and the Indemnified Party, the Indemnifying Party shall be solely obligated to satisfy in
full and discharge the Third Party Claim; (b) the defense of such Third Party Claim by the
Indemnifying Party will not, in the reasonable judgment of the Indemnified Party, have any
continuing material adverse effect on the Indemnified Party’s business; and (c) the Indemnifying
Party makes adequate provision to provide reasonable assurances to the Indemnified Party of the
ability of the Indemnifying Party to satisfy the full amount of any adverse monetary judgment
that may result (the conditions set forth m clauses (a), (b) and (c) are collectively referred to as
the “Litigation Conditions ™).

(i1) Within fifteen (15) days after the Indemnifying Party has given
written notice to the Indemnified Party of its intended exercise of its right to defend and control
the right to settle a Third Party Claim, the Indemnified Party Sh?.l-l gi_ve writtep 'notice to the
Indemnifying Party of any objection thereto based upon the 'ngatwn Conditions. If the
Indemnified Party so objects, the Indemnified Party shall continue to defend the Third Party
Claim until such time as such objection is withdrawn. If no such notice of o_bJectlon is given, o(r1
if any such objection is withdrawn, the Indemnifying Party shgll be entitled to assume aé:;
conduct such defense, with counsel selected by the Indemmf}{mg Party and rfzasonaﬁci
acceptable to the Indemmified Party, until such time as the Indemnified Party sh;.jil é:te'f I;;)the
that any of the Litigation Conditions, n itsi.)[ reqs%r;able Jc;ldj?stl)ljté ;Iiz I;:\g;so;lg; 32 ﬂi e iantion

ified P is defending the claim after 1t has made .
Ig(c)isg;tlil;is, thznlzdemnifying Party shall thereafter remaim cgbhgzcx)ted7 t3o ga}i/vthzv ?tnllluczhu?t ﬂfj);:ing ;rc;y
be owing to or agreed to in a settlement made pursuant to _M___(_l(—l e es and
with resgpect to such Third Party Claim, and 1o ga)f' ﬂ:clgn Cosicémmgl’ﬁ ACylaim. i
expenses) incurred by - the Indemnified Party detending ..
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Indemnified Party shall defend any Third Party Claim with counsel selected by it and reasonably
acceptable to the Indemnifying Party.

. (111) The Indemmfying Party or the Indemnified Party, as the case may
be,‘ shall have the nght to participate in (but not control), at its own expense, the defense of any
Third Party Claim which the other is defending as provided in this Agreement.

. A (1v) The Indemnifying Party, if it shall have assumed the defense of
any Third Party Claim as provided in this Agreement, shall not consent to a settlement of, or the

entry of any judgment arising from, any such Third Party Claim without the prior written consent
of the Indemnified Party (which consent shall not be unreasonably withheld or delayed). The
.Indemnifying Party shall not, without the prior written consent of the Indemnified Party, enter
into any compromise or settlement which commits the Indemnified Party to take, or Yo forbear to
take, any action or which does not provide for a complete release by such third party of the
Indemnified Party. The Indemnified Party shall have the sole and exclusive right to settle any
Third Party Claim, on such terms and conditions as it deems reasonably appropriate, to the extent
such Third Party Claim involves equitable or other non-monetary relief, and shall have the right
to settle any Third Party Claim involving monetary damages with the written consent of the
Indemnifying Party, which consent shall not be unreasonably withheld or delayed.

(V) Whether or not the Indemnifying Party chooses to defend or
prosecute any Third Party Claim, all the parties hereto shall cooperate in the defense or
prosecution thereof and shall furnish such records, information and testimony, and attend such
conferences, discovery proceedings, hearings, trials and appeals, as may be reasonably requested
in connection therewith.

(v No action or claim for Damages under Section 7.3(a)(iA) or
7.3(a)(ii)(A) arising out of or resulting from a breach of representations and warranties contained
herein shall be brought or made after the expiration of the second anniversary of the Closing
Date (the “General Survival Period”); provided, however, that the foregoing time limitations
shall not apply to: (1) any of the representations and warranties contained in Sections 3.1, 3.2,
3.12. 3.14. 3.15(a). 3.21, 4.1, 4.2 and 4.4, each of which shall survive indefinitely; (2) any such
claims that have been the subject of a good faith written notice from Buyer to Seller or from
Seller to Buyer, as the case may be, prior o such period, which notice specifies in reasonable
detail the nature and basis for such claim (which shall survive until the final resolution of such
claims); or (3) the representations and warranties contained in Sections 3.6, 3.10, 3.11 anc'i 3.19,
each of which shall survive until the day immediately following expiration of the applicable
statute of limitations so long as such period is longer than the General Survival Period.

(vii) Notwithstanding anything to the contrary i th is Section 7.3, no
limitation or condition of liability provided in this Section 7.3 or Sgct.ion 8.1 shall apply- to the
breach of any of the representations and warranties contained herein if such representation or

warranty was made willfully or with the intent to deceive.
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(c) Limitations on Indemnification Neither Seller nor Stockholders shall
be obligated to indemnify Buyer for Damages resulting from any breaches of representations and
warranties of Seller or Stockholders in this Agreement (which breaches and resulting Damages
shall be determmed, solely for purposes of this Section 7.3 as though no materality or
knowledge limitations in such representations and warranties did not exist), unless the aggregate
of all such Damages incurred by Buyer exceeds $10,000 (the “Threshold™) , in which event Seller
or Stockholders shall be hable for all such Damages in excess of the Threshold incurred by
Buyer; provided, however, that Damages recoverable by Buyer for breaches of the
representations and warranties contained in Sections 3.1, 3.2, and 3.3 shall not be subject to the
Threshold and shall be paid by Seller or Stockholders in their entirety.

Y Set-off. In addition to any other claim for indemnification pursuant to this
Section 7.3, Buyer shall be entitled (at its option in its sole and complete discretion) to set-off
any amounts owed by Seller or Stockholders to Buyer against any obligation owed by Buyer to
Seller or Stockholders.

7.4 Access to Information Seller and Buyer shall reasonably cooperate with each
other after the Closing so that (subject to any limitations that are reasonably required to preserve
any applicable attorney-client privilege) each party has access to the business records, contracts
and other information existing at the Closing Date and relating to Seller (whether in the
possession of Seller or Buyer) (including copies thereof) as is reasonably necessary for the
(a) preparation for or the prosecution or defense of any suit, action, litigation or administrative,
arbitration or other proceeding or investigation (other than one by or on behalf of a party to this
Agreement) by or against Seller or Buyer, (b) preparation and filing of any Tax Return or
election relating to Seller and any audit by any taxing authority of any returns of Buyer or Seller
relating thereto, (c) preparation and filing of any other documents required by governmental or
regulatory bodies, and (d) transfer of data to Buyer relating to Seller. The party requesting such
information and assistance shall reimburse the other party for all out-of-pocket costs and
expenses incurred by such party in providing such information and in rendering such assistance.
The access to files, books and records contemplated by this Section 7.4 shall be during normal
business hours and upon not less than two (2) Business Days prior written request, s!lall be
subject to such reasonable limitations as the party having custody or control thereof may impose
to preserve the confidentiality of information contained therein, and shall not ex‘Fend to material
subject to a claim of privilege unless expressly waived by the party entitled to claim the same.

7.5 Effect of Payments. Buyer and Seller agree that any indemniﬁgation payments
made pursuant to this Article VII shall be treated for tax purposes as an adjustment to the
Purchase Price unless otherwise required by applicable law.

ARTICLE VIII

MISCELLANEOUS

8.1 Survival. All representations, warranties, covenantﬁs' and agreements of .Buyer, -
Seller and Stockholders contained in this Agreement or any exhibit or schedule hcreto_ or any
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certificate or other document delivered pursuant to this Agreement shall survive the Closing and
shall remain in full force and effect, regardless of any investigation made or information or
knowledge obtained by or on behalf of either Buyer or Seller, as applicable, at any tume;
provided that, except as set forth in Section 7.3(b)(vi) and (vii), the representations and
warranties of Buyer and Seller contained in this Agreement shall survive only for the General
Survival Period and thereafter neither Seller nor Buyer shall have any liability whatsoever with
respect to any such representations or warranties, except for claims then pending or theretofore
asserted in writing by any party in accordance with the terms and conditions of this A greement.

8.2  Notices. Any notice, request, demand, waiver, consent, approval or other
communication which is required or permitted to be given to any party hereunder shall be in
writing and shall be deemed given if delivered to the party personally, at the time of delivery, if
sent to the party by telecopy, upon receipt of confirmation of “good” transmission, or if by
registered or certified mail (return receipt requested) with postage and registration or certification
fees thereon prepaid, addressed to the party at its address set forth below:

If to Buyer:

PMCo L.L.C.

1500 Kemper Meadow Drive

Cincinnati, Ohio 45240-1638

Fax: (800) 554-8054

Attention: Deirdre A. O’Neill, President/CEQ

with a copy to:

Dechert Price & Rhoads

4000 Bell Atlantic Tower

1717 Arch Street

Philadelphia, PA 19103

Fax: (215) 994-2222

Attention: Thomas B. Morris, Jr., Esquire

If to Seller or Stockholders:

Magellan Materials & Supplies, Inc.

10125 Main Place

Bothell, Washington 98011

Fax: (800) 523-4588

Attention: Tim Gohrke and Deborah Gohrke

- -37-

TRADEMARK
REEL: 002191 FRAME: 0490



with a copy to:

Gary W. East, Attorney at Law
Suite 304
Northgate Executive Center |

} 155 NE 100" Street
Seattle, Washington 98125
Fax:  (206) 528-1016
Attention: Gary W. East, Esq.

8.3 Successors and Assigns. The provisions of this Agreement shall be binding upon
and inure to the benefit of the parties hereto and their respective successors and assigns;
provided, however, that no party may assign, delegate or otherwise transfer any of its rights or
obligations under this Agreement without the consent of the other parties hereto, except that
Buyer may assign its rights hereunder (a) to any Affiliate of Buyer, (b) as collateral security to
any Person providing financing to Buyer or any Affiliate of Buyer or (c) as collateral security to
any Person providing financing to Buyer or any Affiliate of Buyer in the event Buyer or any
Affihiate of Buyer re-finances any debt obligations.

84  Governing Law. This Agreement shall be governed by and comstrued in
accordance with, the laws of the State of Delaware.

8.5  Entire Agreement This Agreement, together with the exhibits and schedules
attached hereto, constitutes the entire understanding of the parties, supersedes any prior
agreements or understandings, written or oral, between the parties with respect to the subject
matter hereof, and 1s not intended to confer upon any Person other than the parties hereto any
benefit, right or remedy.

8.6  Further Assurances. Each party shall cooperate and take such action as may be
reasonably requested by another party in order to carry out the provisions and purposes of this
Agreement and the transactions contemplated hereby.

8.7  No Third Partv Beneficiaries Nothing herein expressed or impﬁed is intended
or should be construed to confer upon or give to any Person other than the parties hereto and
their successors and assigns any rights or remedies under or by reason of this Agreement.

8.8 Amendment and Waiver. The parties may, by mutual agreement, amend this
Agreement in any respect, and any party, as to such party, may (a) 'extend tl}e time fgr tl?e
performance of any of the obligations of any other party; (b)- waive any inaccuracies in
representations and warranties by any other party; (c) waive compha_nce_by any other party W1th
any of the agreements contained herein and pcrfoqnance of any obligations by any other party;
and (d) waive the fulfillment of any condition that 18 precedept to the performance by such party
of any of its obligations under this Agreement. To be effective, any such amendmen.t or walvg
must be in writing and be signed by the party against whom enforcement of the same is sought.
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8.9 Counterparts. This Agreement may be executed m two or more counterparts,

each of which shall be deemed an original, but which together shall constitute one and the same
instrument. :

8.10 Enforcement Buyer and Seller agree that irreparable damage would occur in the
event that any of the provisions of this Agreement were not performed in accordance with their
specific terms or were otherwise breached. It is accordingly agreed that each of the parties
hereto shall not oppose the granting of injunctive relief to prevent breaches of this Agreement
and to enforce specifically the terms and provisions of this Agreement, on the grounds that
damages would provide an adequate remedy. Any action by a party hereunder seeking

injunctive relief to enforce the terms of this Agreement would be m addition to any other remedy
to which it is entitled at law or in equity.

8.11 Headings. The headings preceding the text of the sections and subsections hereof
are inserted solely for convenience of reference, and shall not constitute a part of this Agreement
nor shall they affect its meaning, construction or effect.

8.12 Construction. The parties acknowledge that each party and its counsel have
reviewed and revised this Agreement and that the normal rule of construction to the effect that
any ambiguities are to be resolved against the drafting party shall not be employed in the
interpretation of this Agreement or any amendments, schedules or exhibits hereto.

8.13 Arbitration Upon the request of any party, whether made before or after the
institution of any legal proceeding, any action, dispute, claim, or controversy of ‘any kind
between the parties hereto arising out of or pertaining to this Agreement or the transactions
contemplated hereby (a “Dispute”) shall be submitted to arbitration administered by the
American Asbitration Association (the “AAA ™) under its Commercial Arbitration Rules. With
respect to a Dispute in which the claim or amount in controversy does not exceed $10,000, a
single arbitrator (who shall have authority to render a maximum award of $10,000 including all
damages of any kind, costs, and fees) shall be chosen and shall decide the Dispute. With respect
to a Dispute in which the claim or amount in controversy exceeds $10,000, the arbitration panel
shall consist of three arbitrators; each party may appoint one arbitrator and a third arbitrator shall
be appointed by agreement of the two party-appointed arbitrators. In the event that. the party-
appointed arbitrators cannot select the third arbitrator, then the AAA shall appoint a third
arbitrator. The Dispute shall be decided by a majority vote of three.arjmtrators. To the extent
practicable, an arbitration proceeding hereunder shall be conducted within 180 days of the filing
of the Dispute with the AAA. Arbitration proceedings hereunder shall ‘pc conduct§d in
Cincinnati, Ohio. The arbitrators shall have substantial experience and recognized expertise In
the field or fields of the subject matter(s) of the Dispute and shall resolve all .Dlspgtes n
accordance with the applicable substantive law. The parties agree that they will faithfully
observe the Commercial Arbitration Rules of the AAA, that they will abide by and perf_orm any
award rendered by the arbitrator(s), and that judgment on the award rendered b}_’ the arbitrator(s)
may be entered in any court having jurisdiction thereof. Ijiach party shall bear its own expenses
arising from the arbitration proceeding, including all filmg and other fees; provided, -that the
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prevailing party in any arbitration proceeding shall be entitled to reimbursement of expenses
incurred including reasonable attomneys’ fees and if no party shall be considered the prevailing

party, the arbitrator(s) shall have authority to apportion such fees among the parties as they shall
see fit in any arbitration aware issued.
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of
the day and year first above written.

PMCo L.L.C.

MAGELLAN MATERIALS & SUPPLIiES, INC.

By: ’ﬁ'M GDLWM,
Title: Fpos, W

STOCKHOLDERS:

e

DEBORAH GOHRKE
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