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State E{fDe'laware

Office or the Secretary of ~Zar: PAGE 1

I, EDWARD J. FREEL, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE RESTATED CERTIFICATE OF "EPIPHANY MARKETING
SOFTWARE, INC.", CHANGING ITS NAME FROM "EPIPHANY MARKETING
SOFTWARE, INC." TO "E.PIPHANY, INC.", FILED IN THBIS OFFICE ON
THE SIXTEENTH DAY OF APRIL, A.D. 1989, AT 4 O'CLOCK P.M.

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE

NEW CASTLE COUNTY RECORDER OF DEEDS.

2688650 8100 - a SR 9691837
991150699 04-16-99
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‘ DIVISION OF CORPORATIONS
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© FIFTH AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION

OF
EPIPHANY MARKETING SOFTWARE, INC.
Epiphany Marketing Software, Inc. a corporation organized and existing under the laws of the
State of Delaware, hereby centifies as follows:
The wndersigned, Roger Siboni and Aaron Alter, hereby cenify that:

L They are the duly elected and acting Chief Executive Officer and Secretary of Epiphany
Marketing Software, {nc., a Delaware corporation.

2. The Cextificate of Incotporation of this corporatian was eriginally filed with (he Secretary
of State of Delaware on November 26, 1996,

3 The corporation was originally incorporated as Epiphany Mwrketing Automation, Inc.
The name of the corporation was changed 1o Epiphany Marketing Softwars, Inc. by the corporation's
) Second Amended and Resiated Centificate of Incorporarion filed with the Secreuary of State of Delaware
on March 17, 1997. ,

4.  Thecorporation’s Third Amended and Restated Certificate of Incorporation was filed with
the Secretary of State of Delaware on January 15, 1998.

5. Pursuant to Sections 242 and 245 of the General Corporation Law of the State of
Delsware, this Fifth Amended and Resuted Cenificate of Incorporation roststes and smends the
provisions of the Cenificate of Incorporstion of the corporation.

6. The 1exi of the Certificate of Incorporation is hereby amended and restated in its sntirety
to read as follows:

“ARTICLE]
- The name of the corporation is E.piphany, Ine. (the “Corporation™).
ARTICLE R
. X The address of the Corporation’s registered office in the Swace of Delsware is 1013 Centre Rosd,
Wilmingion, County of New Castle. The name of its regisiered agem at such addsess is Corporation
m‘ Sesvice Compeny.
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ARTICLE 1]

The purpose of the Corporation is to engage in any lawful act or activity for which corporations
may be organized under the General Corporation Law of Delawase.

ARTICLE IV

(A) Classes of Stack. The Corporation is authorized to issue two classes of stock to be
designated, respectively, “Cemmon Stock” and “Preferved Stock.™ The toral number of shares which
the Corporation is authorized to issue is 72,030,724 shares, each with a par value of $0.0001 per share.
50,000,000 shares shall be Common Stock and 22,030,724 shares shall be Preferred Stock,

(B) Rights, Preferences and Restrictiops of Preferred Stagk. The Preferred Stock
authonized by this Restated Cenificate of Incorporation may be issued fiom time to time in one or more
series. The first series of Preferred Stock shall be designated “Ssries A Preferved Stoek™ and shall
consist of 6,500,000 shares. The sccond scries of Preferred Stock shall be designated “Series B
Preferred Stoek™ and shall consist of 6,607,645 shares. The third series of Preferred Stock shall be
designated “Seriss C Preferred Stock™ and shall consis of 8,923,079 shares. The rights, prefercnces,

. ' privileges, and restrictions granted to and imposed on the Series A Preferred Stock, Series B Preferved

Stock and Series C Preferred Swock are as set forth below in this Aticle IV(B). The Series A Prefarred

0 Stock, the Series B Preferred Stock and the Series C Preferred Stack shall be collectively referred 1o
herein as the “Preferrad Stock.”

1. Dividend Provisions. Subject to the rights of senies of Preferred Stock which

may from time to time come into existence, the holders of shares of Series A Preferred Stock, Series B
Preferred Stock and Series C Preferred Stock shall be entitled 1o receive dividends, out of any ssscts
legally available therefor, prior and in preference to any declaration or payment of any dividend (payable
other than in Common Stock or other securities and rights convertible into or entitling the holder thereof
to receive, directly or indirecily, additional shares of Common Stock of the Corporation) on the
Common Swck of the Corporation, at the rate of $0.06 per share per annum on esch outstanding share
of Series A Preferred Stock, $0.12 per share per annum on each outstanding share of Series B Preferted
Stock and $0.17 per share per annum on each outstanding share of Series C Preferred Stock, paysble
quanerly when, as and if declared by the Board of Directors. Such dividends shall not be cumulative.
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@ 2. Liquidation Preference.

(a) In the event of any liquidation, dissolution or winding up of the
Corporation, either voluntary or involuntary, subject to the rights of series of Preferred Stock that may
from wime to time come into existence, the holders of the Serics A Preferred Stock, Series B Prefenred
Stock end Series C Preferred Stock shall be entitled to receive, prior and in preference to any disribution
of any of the assets of the Corporation to the holders of Commaon Stock by reasan of their ownership
thexeof, an amount per share equal to $0.56S per share for each share of Serics A Preforred Stock, $1.25
por share for each share of Series B Preferred Stock and $1.69 per share for each share of Series C
Preferred Stock then held by them, plus declarsd but unpaid dividends an cach such share. If, upon the
accurrence of such event, the assets and funds thus distribuied among the holders of the Series A
Preferred Stack, Series B Preferred Stock and Series C Preferred Stock shall be insufTicient to permit
the payment tg such holders of the full aforesaid preferential amounts, then, subject 10 the rights of series
of Preferred Stock that may from time to time come into existence, the entire assets and funds of the
Corporation legally available for distribution shall be distributed ratably amoag the holders of the
Series A Preferred Stock, Series B Preferred Stock and the Series C Preferred Stock in proportion wo the
preferential amount each such holder is otherwise entited to receive.

(b) Upon the completion of the diswribution required by Section 2(a) above

. ‘ and any other diswibution that may be required with respect o series of Preferred Stock that may from
time 1o time come into existence, the remaining sssets of the Corporstion available for distribution to
@ stockholders shall be disuibined among the holders of the Series C Preferred Stock, Series B Preferred

Stack, Saries A Preferred Stock and the Common Stock ratably based on the number of shares of
Common Stock held by each (assuming conversion of all such Series C Preferred Stock, Sexics B
Preferred Stock and Series A Preferred Siock) until such holders of Series C Preferred Stock shall have
received an aggregare of $5.07 per share, such holders of Series B Preferred Stock shall have received
an aggregaie of $3.75 per shars and such holders of Series A Preferred Stock shall have received an
aggregate of $1.70 per share (esch including amounts paid pursuant 1o Section 2(a) abave); thereafier,
subject to the rights of series of Preferred Stack that may from time 10 time come into existence, if assets
remain in the Corporation, the holders of the Common Stock of the Corporstion shall receive all of the
remaining assers of the Corporation ratably based on the number of shares of Common Stock held by
cach.

(¢)  Forpurposes of this Section 2, a liquidation. dissolution or winding up
of the Corporation shall be deemed to be occasioned by, or 10 include, (i) the scquisition of the
Corporation by anather entity by means of any transaction or series of related transactions (inchuding,
without limitation, any reorganization, merger or consalidation, but excluding any merger effected
exclusively for the purpose of changing the domicile of the Corporation); oz (ii) a sale of all or
substantdally all of the assets of the Corporation; unless the Corporation’s stockholdars of record as
counstituied immediatsly prior to such acquisition or sale will, immediately after such acquisition or sale
(by virtue of securitles issued as consideration for the Corporation's acquisition or sale or otherwise)
hold at least 50% of the voting power of the surviving or acquiring entity.
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m (d)  Ineny of the events specified in Section 2(c), if the consideration received
by the Corporation is other than cash, its value will be deemed its fair market value. Any securities shall
be valued as follows:

Q)] Securities not subject to restrictions on free marketability:

(A) Ifuaded on a securities exchange or the Nasdaq National
Market, the value shall be deemed 10 be the average of the closing prices of the securities on such
exchange over the thirty-day period ending three (3) days prior to the closing:

(B) If actively traded over-the-counter, the valug shall be
deemed to be the aversge of the closing bid or sale prices (Whichever is applicable) over the thirty-day
period ending three (3) days prior 1o the closing; and

(C) I there is no sctive public market, the value shall be the
fair market value thereof, as mutually determined by the Corporation and the holders of at least a
majority of the voting power of all then outstanding shares of Preferred Stock.

(i)  The method of valuation of securities subject to restrictions on free

. ' marketability (other than restrictions arising solely by virtue of a stockholder’s siatus as an affiliate or
former affiliate) shall be 1o make an appropriate discount from the merket value detennined as above
@ ia (i) (A), (B) or (C) to reflect the approximate fair market value thereof, as mutually determined by the

Corporation and the holders of at least a majority of the voting power of all then outgtanding shares of
Preferred Stack. _ .

(iii)  Inthe event a transaction referenced in Section 2(c) is not trested
in sccordance with such section, the Corporation shall forthwith either:

(A)  cause such closing to be postponed until such time as the
requirements of this Section 2 have been complied with; or

(B) cancel such wansaction, in which event the rights,
preferences and privileges of the holders of the Preferred Stock shal revert to and be the sams as such
rights, preferences and privileges existing immaediately prior to the date of the first notice referred to in
Section 2(¢c)(iv) hereof.

(iv)  The Corpomation shall give each holder of record of Preferrod Stock
written natice of such impending transaction not later than twenty (20) days prior to the stockholders’
meeling called 1o approve such ransaction, or twenty (20) days prior to the closing of such transection,
whichever is earlier, and shall also notify such holders in writing of the final approval of such
mansaction. The first of such natices shall describe the material terms and conditions of the impending

~ transaction and the provisions of this Section 2, and the Corparation shall thereafter give such holders
. N prompt notice of any material changes. The transaction shall in no event take place sooner than twenty
ASAC \NRPORTRLAPAL INACMRANI GRS Y bk o
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Q (20) days after the Corporation has given the first notice provided for herein or sooner than ten (10) days
wfler the Corporation has given nolice of any material changes provided for herein; provided, howevsr,
that such periods may be shonened upon the written consent of the holders of Preferred Stock that are
entitled to such notice rights or similar notice rights and that represent at least a majority of the voting
power of afl then outstanding shaves of such Preferred Stock.

3. Redsmption. The Prefcm:d Stock is not redeemable.

4, Canvyersion- The holders of Series A Preferred Swock, Series B Preferred
Stock and Series C Prefemd Stock shall have conversion rights as follows (the “Conversion Rights™):

(a)  Righite Convert-

i) Subject 10 Section 4(c), cach share of Series A Proferred Stock
shall be convertible, at the option of the holder thereof, a1 any time after the date of issuance of such
share, at the office of the Corporation or any transfer agent for such stock. into such number of fully paid
and nonassessable shares of Common Stock as is determined by dividing $0.565 by the Conversion Price
applicable 1o such share, determined as hereafter provided, in effect on the date the certificate is
surrendered for conversion. The initial Series A Conversion Price per share of Sexies A Preferred Stock
‘ . (the “Series A Conversion Price™ shall be $0.565. Such initial Series A Conversion Price shall be

Q subject to adjustment as set forth in Scction 4(d).

(i)  Subject to Section 4(c), cach share of Series B Preferred Stock
shall be convertible, at the option of the holder thereof, at any time afier the date of issuance of such
share, at the office of the Corporation or any transfer agent for such stock, into such number of fully paid
and nonassessable shares of Common Stack as is determined by dividing $1.25 by the Conversion Price
applicable to such share, determined as hereafler provided, in effect on the date the certificate is
surrendered for conversion. The initin) Caonversion Price per share of Series B Preferred Stock (the
“Series B Conversion Price”) shall be $1.25. Such initial Scrics B Conversion Price shall be subject
to adjustment as set forth in Section 4(d).

(ii)  Subject 10 Section 4(c), cach share of Series C Preferred Stock
shall be convertible, at the option of the holder thereof, at any time after the date of issuance of much
share, st the office of the Corporation or any transfer agent for such stock, into such number of fully paid
and nonassessabls shares of Common Stock as is deteymined by dividing $1.69 by the Conversion Price
applicable to such share, deterrnined as hercafter provided, in effect on the date the certificate is
surrendered for conversion. The initial Conversion Price per share of Series C Preforred Stack (the
“Series C Conversion Price"”) shall be $1.69. Such initial Series C Conversion Price shall be subject
10 adjustment as set forth in Section 4(d).

(b) Automatic Conversion. Each share of Preferred Stock shal)

~ automatically be converted into shares of Common Stock at the Convarsion Price at the time in effect
. N for such share immediately prior to the earlier of (i) the Corporation’s sale of its Common Stock in a
AJACKRPORTBL\PALIB2VC MR\ 089578} 3=
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Q firm cornmitment underwritten public offering pursuant 1o a registration statement under the Securities
Act of 1933, as amended (the “Securities Act™), the public offering price of which is not less than $5.00
per share (adjusted 1o reflect subsequent stock dividends, stock splits or recapitalizations) and which
results in aggregate gross cash proceeds to the Corporation of $10,000,000 (before deduction of
underwriting discounts and expenses), (ii) the date specified by written consent or agreement of the
holders of 66%4% of the then outstanding shares of Preferred Stock or (iii) the dste that leas than
2,500,000 shares of Preferred Stock (adjusted to reflect stock dividends, stock splits or recapitalizations)
are outstanding.

(¢) Mschanics of Converyion. Before any holder of Preferred Stock shall
be entitled 1o convert the same into shares of Common Stock, he shall surrender the certificate or
certificates therefor, duly endorsed, at the office of the Corporation or of any transfer agent for the
Preferred Stack, and shall give written notice to the Corporation at its principal corporate office, of the
clection 1o convert the same and shall siate therein the name or names in which the certificate or
certificatss for shares of Comunon Stock are to be issued. The Corporation shall, as soon as practicable
thereafter, issue and deliver at such office 1o such holder of Preferred Stack, or to the nomines or
nominees of such holder, a certificate or certificates for the number of shares of Common Stock to which
such holder shall be entitled as aforesaid.  Such conversion shall be deemed to have besn made
immediately prior to the close of business on the date of such surrender of the shares of Preferred Stock

‘ ‘ 10 be converted, and the person or persons entitled to receive the shares of Common Stock issuable upon
-~ such conversion shall be treated for all purposes as the record holder or holders of such shares of
O Common Stock as of such date. If the conversion is in connection with an underwrinten offering of

securities registered pursuant to the Securities Act, the conversion may, st the option of any holder
tendering Preferred Stock for conversion, be conditioned upon the clasing with the underwriters of the
sale of securities pursuant to such offering, in which event the person(s) entitled to receive Common
Stock upon canversion of such Preferred Stock shall not be deemed to have converted such Preferred
Stock until immediately prior to the closing of such sale of securities.

@
_ . The Series A Conversion Price, Series B Conversion Prics and
the Series C Conversion Price shall be subject to adjustment from tims to time as follows:

(iXAX)) 1f the Corporation shall issue, after the date of filing of
this Certificate of Incorporation with the Secretary of State of the State of Delaware (the “Certificate
Date™) any Additional Stock (as defined below) without consideration oz for a considsration per share
less than the Series C Conversion Price in effect immediately prior to the issuance of such Additional
Stock, the Series C Conversion Price in effect immedistely prior 1o cach such issuance shall
automatically (excopt as otherwise provided in this clause (i)) be adjusted to a price determined by

_multiplying such Series C Convarsion Price by a fraction, the numerator of which shall be the number
of shares of Common Stock outstanding immediately prior 10 such issuancs, including shares of
Common Stock issuable upon conversian or exercise of all cutstanding convertible securitics, options
and warrants, plus the number of shares of Common Stock that the aggregate consideration received by
‘ QZ\ the Corporation for such issuance would purchase at such Scrios C Conversion Price; and the
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denominatar of which shall be the number of shares of Common Stock outstanding immediately prior
10 such issuance. including shares of Common Stock issusble upon conversion or excrcise of all
outstanding convertible securitics, options and warrants, plus the number of shares of such Additional
Stack.

(2) If the Corporation shall issuc, after the Certificate Date any
Additional Stock without consideration or for a consideration per share less than the Series B
Conversion Price in effect immediately prior 10 the issuance of such Additional Stock, the Series B
Conversion Price in effect immediately prior to each such issuance shall automatically (except as
otherwise provided in this clause (i)) be adjusted to a price determined by multiplying such Series B
Conversion Price by & fraction, the numerator of which shall be the number of shares of Cammon Siack
outstanding immediately prior to such issuance, including shares of Common Stack issushle upon
conversion or exercise of all outstanding conveniible securities, options and warrants, plus the number
of shares of Common Stock that the sggregate consideration received by the Corparation for such
issuance would purchase at such Series B Conversion Price; and the denominator of which shall be the
number of shares of Common Stock outstanding immediately prior 10 such issuance, including shares
of Commeon Stock issuable upon conversion or exercise of all outstanding convertible securities, aptions
and wamants, plus the number of shares of such Additional Stock.

‘ (3) If the Corporation shall issue, after the Certificate Date, any
. Additional Stock without considerarion or for a consideration per share less than the Series A
@ Conversion Price in effect immedistely prior to the issuance of such Additional Stock, the Series A

Conversion Price in effect immediately prior 10 each such issuance shall automatically (except as
otherwise providad in this clause (i)) be adjusted to a price determined by multiplying such Series A
Conversion Price by a fraction, the numerstor of which shall be the number of shares of Common Stock
outstanding immediately prior to such issvance, including shares of Common Stock issuable upon
conversion or exercise of all outstanding convertible securities, options and warrants, plus the number
of shares of Common Stock that the aggregate considerstion reczived by the Corporation for such
isshance would purchase at such Series A Conversion Price; and the denominator of which shall be the
number of shares of Common Stock ontstanding immedistely prior to such issuance, including shares
of Common Stock issuable upon conversion or exercise of all outsunding convertible securitios, options
and warrants, plus the aumber of shares of such Additional Stock.

(B) No adjustment of the Series A Conversion Price, the Series B
Conversion Price or the Series C Conversion Price shall be made in an amount less than one cent per
share; provided that any adjustments which are not required to be made by resson of this semence shall
be carried forward and shall be either taken into account in any subsequent sdjustment made prior to
three years from the date of the event giving rise to the adjustment being carried forward, or shall be
made st the end of three years from the date of the event giving rise to the adjustment being carried
forward. Except to the limited extent provided for in Sections 4(d)Xi)(EX3) and 4(d)G)EX4), no
adjustment of such Conversion Price pursuant 1o this Section 4(d)(i) shall have the effect of increasing

@ the Conversion Price above the Conversion Price in effect immedistely prior 10 such adjustment.
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(C) In the case of the issuance of Common Stock for caah, the
consideretion shall be deemed to be the amount of cash paid therefor before deducting any reasonable
discounts, commissions or other expenses allowed, paid or incurred by the Corporation for any
underwriting or atherwise in connection with the issuance and sale thereof.

(D) In the case of the issuance of the Common Stock for a
consideration in whole or in part other than cash, the consideration other than cash shall be deemed 10
be the fair value thereof as determined by the Board of Directors irrespective of any sccounting
freatment.

(E) In the casc of the issuance of options to purchase or rights 10
subscribe for Comman Stack, securities by their terms convertible into or exchangeable for Common
Stock or aptions ta purchase or rights to subseribe for such convertible or exchangeable securities, the
following provisions shall apply for all purposes of this Section 4(d)(i) and Section 4(d)ii):

(1) The aggregate maximum number of shaves of Common
Stack deliverable upon exercise (assuming the satisfaction of any conditions to exercisability, including
without limitation, the passage of time, but without taking into account potential antidilution

adjustments) of such options to purchase or rights to subscribe for Common Stock shall be deemed to

. ' have been issued at the time such options or rights were issucd and for & consideration equal to the
- consideration (determined in the manner provided in Sections 4(d)(i)(C) and 4(d)(i)}(D)), if any, received
@ by the Corporation upon the issuance of such options or rights plus the minimum exercise price provided

in such options or rights (without taking into account potential antidilution adjustments) for the Common
Stock covered thercby.

(2) The aggregate maximwn number of shares of Comman
Stock deliverable upon conversion of or in exchange (sssuming the satisfaction of any conditions 10
convertibility or exchangeability, inchuding, without limitation, the passage of time, but without taking
into account potentia! antidilution adjustments) for any such conveniible or exchangeable securitios or
upon the exercise of options to puschase or rights to subscribe for such convertible or exchangesble
securitics and subsequent conversion or exchange thereof shall be desmed 10 have been issued at the
time such securities were {gsued or such options or rights were issued and for a consideration equal ta
the consideration, if any, received by the Corporation for any such securities and related options or rights
(excluding any cash received on account of accrued interest or accrued dividends), plus the minimum
additional consideration, if any, 1o be received by the Corporation (withous taking into account poteatial
antidilution adjustments) upon the conversion or exchange of such securities or the exercise of any
related options or rights (the considerstion in each case to be determined in the manner provided in
Sections 4(d)i)(C) and 4(d)iXD)).

(3) Inthe event of any change in the number of shares of
Common Stock deliverable or in the consideration payable to the Corporation upon exercise of such
options or rights or upon conversion of ot in exchange for such convertible or exchangeable securities,
including, but not limited to, a change resulting from the antidilution provisions thereof, the Series A

i)

AYAC\NRPORTRL PALIBDCMEL 030878, ) 8-

TRADEMARK
REEL: 002200 FRAME: 0326



A3-01-81 1B8:49 WILSON SONSINI + 783 388 7124 NO.554 P14

B4r16-99 12:16 WILSON SOMSINI » 382 B74 a5«

®
®

Conversion Price, the Series B Conversion Price and the Series C Conversion Price. to the extent in any
way affected by or computed using such options, rights or securities, shall be recomputed to reflect such
change, but no further adjustment shall be made for the actual issuance of Common Stock or any
payment of such consideration upan the exercise of any such options or rights or the conversion or
exchange of such securities.

(4) Upon the expiration of any such options or rights, the
termination of any such rights to convert or exchange or the expiration of any options or rights reisted
to such convertble or exchangeable securities, the Series A Conversion Price, the Series B Conversion
Price and the Series C Conversion Price, to the extent in any way affected by or computad using such
options, rights or securities or options or nghts related 1o such securities, shall be recomputed to reflect
the issuance of only the number of shares of Common Stock (and convertible or exchangeable securities
which remain in effect) actually issued upon the exercise of such options or rights, upon the conversion
or exchange of such securities or upon the exercise of the options or rights related to such securities.

(5) The number of shares of Common Stock deemed issued
and the considerstion deemed paid therefor pursuant to Sections 4(d)G)(E)(1) and (2) shall be
appropriately adjusted to reflect any change, termination o expirstion of the type described in either

Section 4(d)(IME)(3) or (4).
. () “Additional Stock” shall mean any shares of Common Stock
@ issued (or daemed 10 have been iysued pursuant to Section 4(d)(I)(E)) by the Corporation after the
Centificate Date) other than:

(A) Common Stock issued pursuant to a ransaction described
in Section 4(d)(iii) hereof;

(B)  Shares of Common Stock issuabie or issued to emplayees,
consultants or directors of the Corporation directly or pursuant 1o a stock option plan or restricted stock
plan approved by the Board of Directors of the Corporation; provided, that the 1otal number of shares
of Common Stock so issuable or issusd (and not repurchased at cost by the Corporation in connection
with the termination of employment) shall not exceed 8,100,000;

{C) Capinl stock, or optians or warrants to purchase capital
stock, issued to financial institudons or Jessors in connection with commercial credit mrangements,
equipment financings or similar transactions on teyms and conditions approved by the Board of Directars
of the Corporatian;

(D)  Sharesof Common Stock or Preferred Stock issuable upon
excrcise of warrants outsianding as of the Certificate Date;
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m (E)  Capital stock ar warrants or options to purchase capital
stack issued in connection with bona fide acquisitions, mergers or similar wansactions, the terms of
which are approved by the Board of Directors of the Corporation;

(F)  Shares of Common Stock issued or issusble upon
conversion of the Series A Preferred Stock, the Series B Preferred Stock or the Series C Preferred Stock:

(G) Shares of Common Stock issued or issuable in & public
offering prior to or in connection with which all outstanding shares of Series A Preferred Stock,
Series B Preferred Stock and Series C Preferred Stock will be converted to Common Stack; and

(H)  Shares of capital stock issued for any other purpose which
is approved by the Board of Directors, inciuding the affirmative vote of each dirsctor elected by holders
of Preferred Stock.

(iii)  In the event the Corporation should at any time or from time 10
time after the Certificate Date fix a record date for the effectuation of a split or subdivigsion of the
outstanding shares of Common Stock or the determination of holders of Common Stock entitled o
receive a dividend or other distribution payable in sdditional shares of Cammon Stock or other securities

. ’ or rights convertible into, or entitling the holder thereof 10 receive directly or indirectly, additional shares
of Cormmon Stock (hereinafier referred ta as “Common Stock Equivalents™) without payment of any
@ consideration by such holder for the additional shares of Common Stock or the Common Stock

Equivalents (including the additional shares of Common Stock issusble upon conversion or exercise
thereof), then, as of such record date (or the date of such dividend distribution, split or subdivision {f no
record date is fixed), the Series A Conversion Price, the Serizs B Conversion Price and the Series C
Conversion Price shall be appropriately decreased so that the number of shares of Commeon Stock
issuable on conversion of each share of Series C Preferred Stock, Series B Preferred Stock and Series A
Preférred Stock shall be increased in proportion (o such increase of the aggregete of shares of Comunon
Stock outstanding and those issuable with respect to such Common Stock Equivalents with the number
of shares issuable with respect to Common Stock Equivalents determined from time to sime in the
manner provided for decmed issuances in Section 4(dXINE). '

(iv)  If the number of shares of Common Stock outstanding st any time
afier the Certificate Date is docreased by a combination of the outstanding shares of Common Stock,
then, following the record date of such combination, the Scries A Conversion Price, the Series B
Conversion Price and the Series Conversion Price shall be appropriately incressed so that the number
of shares of Common Stock issuable on conversion of each share of such series shall be decseased in
proportion 10 such decrease in outstanding shares.

()  Other Distributions. In the event the Corporation shall declare &

distribution payable in securities of other persons, evidences of indebtcdness issued by the Corposation

~—~ or other persons, assets (excluding cash dividends) or options or rights not referred to in Section 4(d)(iil).
. . then. in each such case for the purpose of this Section 4(e), the holders of Preferred Stock shall be
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Q entitled to 8 proportionate share of any such distribution as though they were the holders of the number
of shares of Common Stock of the Corporation into which their shares of Preferred Stock are convertible
as of the record date fixed for the detcrmination of the holders of Common Stock of the Corporation
entitied to receive such distribution.

(3) Recapitalizations. If at any time or from time to time there shall be a
recapitalization of the Common Stock (other than a subdivision, combination or merger or sale of assets
transaction provided for clsewhere in this Section 4 or Section 2) provision shall be made 3o that the
holders of the Preferred Stock shall thereafier be entitled to receive upon conversion of the Preferred
Stock the number of shares of stock ar other securities or propernty of the Company or otherwise, to
which s holder of Common Stock deliverable upon conversion would have been entitled on such
recapitalization. [n any such case, appropriate adjustment shall be made in the application of the
provisions of this Section 4 with respect to the rights of the holders of the Preferred Stock after the
recaphalization to the end that the provisions of this Section 4 (including adjustment of the Series A
Conversion Price, the Seriss B Conversion Price and the Series C Conversion Price then in effect and
the number of shares purchasable upon conversion of the Preferred Stock) shall be applicable after that
event and be as nearly equivalent as practicable.

() No Impairment. The Corporation will not, by amendment of its

. Certificate of Incorporation or through any reorganization, recapitalization, transfer of mssets,
m consolidation. mevger, dissaluiion, issue or sale of securitics or any other voluntary action, avoid or seek
~.- to avoid the observance or performance of any of the ierms 10 be observed or psrformed hereunder by

the Corporation, but will at all times in good faith assist in the carying out of all the provisions of this
Section 4 and in the taking of all such action as may be necessary or sppropriste in order to protect the
conversion rights of the holders of Preferred Stack set forth in this Section 4 against impairment.

()  No Fractioual Sharss and Certificate a3 to Adjustments.

(i) No fractional shares shall be issued upon the conversion of any share
or shares of the Preferred Stock, and the number of shares of Common Stock to be issued shall be
rounded ta the nearest whole share. Whether or not fractional shares are issuable upon such conversion
shall be determined on the basis of the tota) number of shares of Preferred Stock the holder is at the time
convesting into Common Stock and the number of shares of Common Stack issuable upon such
aggregate conversion.

(if) Upon the occurrence of each adjustment or readjustment of the

Serics A Conversion Price, the Series B Conversion Price o the Series Conversion Price pursuant to this

Section 4, the Corporation, st its expense, shall pramptly compute such adjustment or readjustnent in

sccordance with the terms hereof and prepare and furnish to #ach holder of Series A Prefarted Stock,

Series B Preferred Stock or Stock C Preferred Stock, as the case may be, & certificate seuting forth such

adjustment or readjustment and showing in dewil the facts upon which such adjustment or teadjustment

o is based. The Corpomtion shall, upon the written request at any time of any holder of Preferred Stock,
. y furnish or cause to be fumnished ta such holder a like certificate setting forth (A) such adjustment and
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@ readjustment, {B) the Series A Convarsion Price, the Serics B Conversion Price or Series C Conversion
Price at the time in cffect, as the case may be, and (C) the number of shares of Common Stock and the
amount, if any, of other property which st the time would be received upon the conversion of s share of
the Series A Preferred Stock, Series B Preferred Stock or Senics C Preferred Stock, as the case may be.

() Notices of Record Date. In the event of any taking by the Corporation
of a record of the holders of any class of securities for the purpose of determining the holders thereof
who are entitled to receive any dividend (other than a cash dividend) or other distribinion, any right to
subscribe fos, purchase or otherwise acquire any shares of stock of any class or any other sccurities or
propernty, or to receive any other right, the Corporation shall mail 10 cach holder of Preferred Stock, at
least 20 days prior to the date specificd therein, 8 notice specifying the date on which any such record
is to be taken for the purpose of such dividend, distribution ar righs, and the amount and charscter of
such dividend, distribution or right.

()  BsasryationofStocklssusbleUpon Conversion. The Corporation shall
a1 al) times reserve and keep available out of its authorized but unissued shares of Common Stock, solely
for the purpose of effecting the canversion of the shares of the Preferred Stock, such number of its shares
of Common Stock as shall from time to time be sufficient to effect the conversion of all autstanding
shares of Preferred Stock; and if at any time the number of authorized but unissued shares of Comumon
. . Stock shall not be sufficient 10 effect the conversion of all then outstanding shares of Preferred Stack,

in addition to such other remedies as shall be available to the holder of such Preferred Stock, the
O Corporation will wake such corporate action as may, in the opinion of its counsel, be necessary to
increase its suthorized but unissued shares of Comunon Stock 10 such number of shares a3 shall be
sufficient for such purposes, including, without limitation, engeging in best effosts to obtain the requisite
stockholder approval of any necessary amendment to this Restated Centificate of Incorporstion.

(&) Notices. Any notice required by the provisions of this Section 4 to be
given to the holders of shares of Preferred Stock shall be deemed given if deposited in the United States
mail, postage prepaid, and addressed 1o each holder of record at his address appearing on the books of
the Corporation.

5.  Yoting Rights: Dirsctors.

{») Except as otherwise expresaly provided herein or by law, the holder of
cach share of Preferred Stock shail have the right to one vote for sach share of Common Stock into
which such Preferred Stock could then be converted, and with respect to such vote, such holder shail
have full voting rights and powers equal to the voting rights and powers of the holders of Common
Stack, and shall be emitlad, notwithstanding any provisicn hereof, to notice of any stackholdars' meeting
in accordancs with the Bylaws of this Corporation, and shall be entitled to vote, lWogother with holders
of Common Stock, with respect to any question upon which holders of Common Stock have the right
to vote. Fractional votes shall not, howevey, be permined and any fractional voting rights available on

0 an as-converted basis (after aggregating all shares into which shares of Preferred Stock held by each
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holder could be converted) shall be rounded o the nesarest whole number (with one-half being rounded
upward).

{b)  The Board of Directors shalf consist of six (6) members. The holders of
the Series A Preferred Stock, voting as 4 separate class, shall be entitled to elect one (1) member of the
Board of Directors at each annual stockholders' meeting or pursuant to cach consent of the Corporation's
stockholders for the election of directors. The holders of the Series B Preferred Stock, voting as o
separate class, shall be entitled 1o elect one (1) member of the Board of Directors a3 each annual
stockholders’ meeting or pursuant to each consent of the Corporation's stockholders for the election of
directors. The holders of the Common Stock, voting as s separste class, shall be endtied o elect one (1)
member aof the Board of Directors st cach annual stackholders’ meeting or pursuant 10 each conscat of
the Corporstion's stockholders for the election of directors. One (1) of the vemaining direciors shall be
elected in accordance with the provisions of Section (5)(a) above (the “CEO Director™); provided.
howeyer, that the CEO Director shall not be nominated, stand for election or remain in office unless he
or she is then serving as the Chiel Exccutive Officer of the Company. Two (2) of the remaining
directors of the Corporation shall be elecied in accordance with the provisions of Section (S)(a) above
(the “Independent Directors”), provided. however, that no such Independent Director shall be
nominated or stand for election unless unanimously approved by the four (4) directors eletied in

. ) accordance with this Section 5(b).
(c) In the case of any vacancy in the office of » director occurring mmnong the
@ directors slscted by the holders of Series A Preferred Stock or Series B Preferred Stock in accordance

with the provisions of Section (5)(b) above, the holders of Series A Preferred Stock or Series B Proferred
Stock, as the ¢ase may be, shall elect 2 successor or successars to serve for the unexpired term of the
director whose office is vacant. In the case of any vacancy in the office of a director occurring among
the dircctors clecied by the holders of Common Stock in accordance with the provisions of Section (S)(%)
above, the holders of Common Stock shall elect a successor or successors to serve for the unexpired term
of the director whose office is vacant. The provisions of Sections 5(b) and §(c) shall terminate and be
of no further force and effect at such time as fewer than 2,500,000 shares of Preferred Stock are
outstanding.

6. Pratestive Provisions. Subject to the rights of series of Preferred Stock which
may from time to time come into existence:

(a) So jong as at Jeast 4,000,000 shares of Preferred Stock are outstanding,
the Corporation shall not, without first oblaining the approval (by vote or written consent, as provided
by law) of the holders of 6634% of the then outstanding shares of Preferred Stock, voring togetheras s
class:

() sell, convey, or otherwise dispose of or emcumbar all or
substantielly all of its property or business or merge into or consolidate with any other corporation (other
than a wholly-owned subsidiaty corporstion) or effect any other transaction or series of related

‘ " transactions in which more than fiRty percent (50%) of the voting power of the Corporation is disposed
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of; provided that this Section 6(a) shall not apply 10 2 merger effecied exclusively for the purpoge of
changing the demicile of the Corporation;

()  authorize or issue, or obligate iwself to issue, any other equity
security, including any other security convenible into or exercisable for any equity security having »
preference over, or being on a parity with, the Preferred Stock with respect ta voting, dividends or upon
fiquidation;

@iii)  redeem, purchase or otherwise acquire (or pay into or set funds
aside for a sinking fund for such purpose) any share or shares of Preferred Stock or Common Stock;
provided. howgver, that this restriction shall not apply to the repurchase of shares of Common Stock
from employecs, officers, directors, consultants or ather persons performing services for the Company
or any subsidiary pursuant 1o agresmenis under which the Company has the option to repurchase such
shares upon the occurrence of certain events, such as the terminstion of employment;

(iv)  change the authorized number of directors of the Corpomation; or

(v)  suthorize sny dividend payable on any shares of capital stock.

. ()  So long as at least 1,500,000 shares of Series A Preferred Stock are
' outstanding, the Comporation shall not, without first obtaining the spproval (by vote or written consent,
@ as provided by law) of the holders of at least a majority of the then outstanding shares of Ssries A

Preferred Stock, voting together as a class:

)] amend or repeal any provision of or add any provision to the
Corponation’s Certificate of Incorporation or Bylaws if such action would alter or change the rights,
preferences, privileges or powers of, or the resictions provided far the benefit of, the shares of Series A
Preferred Storck; or

(ii)  increass or decrease (other than by conversion) the total numbes
of suthorized shares of Series A Preferred Stock. :

(¢) So long as at least 1,500,000 sbares of Serics B Preferred Stock are
outntanding, the Corporation shall not, without first obtaining the approval (by vote or written consent,
as provided by law) aof the holders of at least a majority of the then outstanding shares of Series B
Preferred Stock, voting together as » class:

(1)  amend or repesal any provision of or add any provision to the
Corporation's Certificats of Incorporation or Bylaws if such action would alter or change the rights,
preferences, privileges or powers of, or the restrictions provided for the benefit of, the shares of Series B

Preferred Stock; or
G,\ (i)  increase or decrease (other than by conversion) the total number
. g of authorized shares of Series B Preferred Stock.
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(d) So long as at least 1,500,000 shares of Scrics C Preferred Stock are
outstanding, the Corporation shall not, without first obtaining the approval (by vote or written consent,
as pravided by {aw) of the holders of at least 8 majority of the then oulstanding shares of Series C
Preferred Stock, voting together as a class:

) amend or repeal any provmon of or add any provision to the
Corporation's Certificate of Incorporation or Bylaws if such action would alter or change the rights,
preferences, privileges or powers of, or the restrictions provided for the benefit of, the shares of Series C
Preferred Stock; or

{ii) increase or decrease (other than by conversion) the total number
of suthorized shares of Series C Preferred Stock.

7. Status of Converted Stock. In the event any shares of Preferred Stock shall be
converted pursuant to Section 4 hereof, the shares 50 converted shall be canceled and shall not be
lssusble by the Corporation. The Restated Certificate of Incorporation of the Corporation shall be
appropristely amended to effect the corresponding reduction in the Corporation’s authorized capital

. stock,

Q' (€©) CommonStock.

I Dividend Rights. Subject to the prior rights of holders of all classes of stack at
the time outstanding having prior rights as to dividends, the holders of the Common Stock shall be
entitled o receive, when and as declared by the Board of Directors, out of any assats of the Corporation
legally avdilsble therefor, such dividends as may be declared from time 1o time by the Board of
Directors.

2. Ligunidation Rights. Upon the liquidation, dissolution or winding up of the
Corporation, the assets of the Corporation shall be distributed as provided in Section 2 owamon |)

of this Article IV.
3. Redsmption- The Common Stock is not redecmable.
4. Yoting Rights. The holder of each share of Common Stock shall have the right
10 one vote, and shall be entitled to notice of any stockholders’ meeting in accordance with the bylaws
of the Corporation, and shall be entitled to vote upon such matters and in such manner as may be
provided by isw.
ARTICLEYV

The Board of Directors of the Corporstion is expressly authorized to make, alier or repeal Bylaws
- of the Corporation,
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ARTICLEVT

Elections of directors need not be by written ballot unless otherwise provided in the Bylaws of
the Carporation.

ARTICLE VI

(A)  To the fullest extent permitted by the Delaware General Corporstion Law, as the same
exists or as may hereafter be amended, a director of the Corporstion shall not be personally lisbie to the
Corporstion or its stockholders for monetary damages for breach of Sduciary duty as a directar.

(B)  The Corporation shall indemnify to the fullest extent permitted by law any persan made
or threatened 1o be made a party 10 an action or proceeding, whéther criminal, civil, administrative or
investigative, by reason of the fact that he, his testator or intestate is or was s director or officer of the
Carporation or any predecsssor of the Carporation, or serves or served st any other enterprise as a

. direetor or officer at the request of the Corporation or any predecessor 1o the Corporstion.

0 (C)  Neither any amendment nar repeal of this Article Vi1, nor the adaption of eny provision

— of the Corporation’s Certificate of Incorporation incansivient with this Asticle VII, shall eliminate or
reduce the effect of this Asticle VII in respect of any mastier occwring, or any action or proceeding
sccruing or srising or that, but for this Asticle V11, would accrue or arise, prior to such amendmaent,
repeal or adoption of an inconsistent provision.”

The foregoing Amended and Restated Certificate of Incorporation has been duly adopted by this
Corporation's Board of Directors and mockholders in accordance with the applicable provisions of
Section 228, 242 and 245 of the General Corporation Law of the State of Delaware.

Executed in Pale Alto, Califomin, on April 6 , 1999.

Roger 8iboni, Chicf Executive Officer

(ito

Aaron J. Al

T
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