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GARY E. KLAUSNER (State Bar No. pITY I N ,l\l_
PHILIP A. GASTEIER (State Bar No. 13004BQJ {

BRAD D. KRASNOFF (State Bar No. 125065)
JUDITH E. MILLER (State Bar No. 145111)
ROBINSON, DIAMANT, BRILL & KLAUSNER

A Professional Corporation

1888 Century Park East, Suite 1500 [
Los Angeles, California 90067 e 5T
Telephone: (310) 277-7400 ! i
Telecopier: (310) 277-7584 P Ao

Attorneys for Debtor

UNITED STATES BANKRUPTCY COURT

CENTRAL DISTRICT OF CALIFORNIA

In re Bk. No. LA 91-72714-AA
[Chapter 11]

MR. GASKET COMPANY, an Ohio
corporation, DEBTOR’S MOTION (i) TO SELL
SUBSTANTIALLY ALL OF THE
ASSETS OF ITS PERFORMANCE
DIVISION FREE AND CLEAR OF
LIENS AND INTERESTS; (ii) TO
ASSUME AND ASSIGN CONTRACTS
AND LEASES IN CONNECTION WITH
SALE; AND, (iii) FOR APPROVAL
OF FINANCING; MEMORANDUM OF
POINTS AND AUTHORITIES AND
DECLARATION IN SUPPORT

Debtor.

Date: [To Be Set By Court])

Time:

Place: Courtroom "1375"
Roybal Federal Bldg.
255 E. Temple St.
Los Angeles, CA 90012

Nl N N St N Vel P Nt Vsl N i Nl sl N Nl Nnsl Nl St Nt Nt il o

TO THE HONORABLE ALAN M. AHART, UNITED STATES BANKRUPTCY JUDGE:
Mr. Gasket Company, Debtor and Debtor in Possession
herein ("Debtor") respectfully moves this Court for an Order
authorizing the Debtor to sell substantially all of the assets of
its Performance Division (the "Purchased Assets") free and clear

of all liens, restrictions, security interests, claims, charges,

;1575y/,—
JEM/GASKET/3040835.MTN/14727 [
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encumbrances and interests pursuant to 11 U.S.C.§§ 105, 363(b),
and 363(f), to Performance Parts Co., LP, a Delaware limited
partnership ("Buyer") for a cash purchase price of approximately
$28.5 Million, subject tc adjustment, plus the assumption of
certain liabilities estimated at approximately $1.5 Million, all
subject to the provisions, terms and conditions contained in the
Purchase Agreement between Buyer and Debtor (the "Purchase
Agreement"), a copy of which is attached hereto and made a part
hereof as Exhibit "A", or will be filed with the Court prior to
the hearing on this Motion.

In connection with and as a part of the sale, Debtor
also respectfully requests that this Court enter an Order or
Orders authorizing Debtor to assume and assign to Buyer the
agreements listed on Exhibit "B" hereto, to the extent that same
constitute executory contracts or unexpired leases, and
authorizing Debtor to enter into certain collateral agreements
including, but not limited to, the Partnership Agreement, the
Transitional Services Agreement, the Lease, and the Escrow
Agreement, all as defined in the Purchase Agreement
(collectively, the "Collateral Agreements") and attached thereto.

This Motion is based on the attached Memorandum of
Points and Authorities, Declarations and exhibits, the pleadings
and papers on file in this case, and such and other further
evidence, authorities and arguments of counsel as may be
presented to the Court prior to or at the hearing on this Motion.

WHEREFORE, Debtor respectfully requests that this Court

enter an Order or Orders:

111/
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1. Approving the sale of the Purchased Assets to
Seller pursuant to 11 U.S.C. §§105, 363(b) and 363(f) free and
clear of all liens, restrictions, security interests, claims,
charges, encumbrances and interests whatsoever;

2. Approving the Purchase Agreement and authorizing
the Debtor to execute the Purchase Agreement and to perform all
of its obligations under such Agreement at the time specified
therein without being obligated to seek the further approval of
this Court with respect to such performance, as provided in the
Purchase Agreement;

3. Providing that the Debtor, as constituted prior
and subsequent to confirmation of the pending Joint Plan of
Reorganization, as well as subsequent to the instant Chapter 11
case, shall be and is fully bound by the Order or Orders and by
the Purchase Agreement and all of Debtor’s obligations
thereunder, and that the obligations of Debtor under the Purchase
Agreement and under the Collateral Agreements represent the
continuing obligations to be entered into by New Gasket (as
defined in the Joint Plan) and are not affected by discharge or
confirmation of the Joint Plan;

4. Finding that the Bﬁyers purchased the Purchased
Assets in "good faith", as defined in 11 U.S.C. §363(m);

5. Approving the assumption by the Debtor and the
assignment to Buyer of those Operating Agreements, as defined in
the Purchase Agreement, and as set forth in Exhibit "B" hereto,
pursuant to 11 U.S.C. §365, to the extent that same constitute

executory contracts or unexpired leases;

/17
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6. Authorizing the Debtor to cure on or prior to
closing of the sale all defaults, if any, except defaults
specified in Section 365(b) (2) of the Bankruptcy Code, under any
executory contracts that are to be assumed and assigned to Buyer;

7. Providing that any executory contracts which the
Debtor assumes and assigns to Buyer pursuant to the Order shall,
upon assignment, be deemed to be valid and binding and in full
force and effect and enforceable in accordance with their
respective terms by the parties thereto; and, pursuant to Section
365(k) of the Bankruptcy Code, the Debtor and its estate shall be
relieved from any further liability with respect to each such
executory contract and any guaranty of any of the foregoing or
similar undertaking, after the assignment;

8. Providing that no deposit or other security,
guaranty, or similar undertaking for the performance of
obligations under any executory contracts which are assumed and
assigned to Buyer shall be required as a result of such
assignment;

9. Providing that, except as may be provided in the
Agreement, Buyer shall not be liable for any claims against the
Debtor and Buyer shall have no suécessorship liabilities of any
kind or character, except that Buyer shall assume all Assumed
Liabilities (as that term is defined in the Agreement) and shall
assume all liabilities and obligations of the Debtor arising
after the date specified for such assumption under any executory
contracts that the Debtor assumes and assigns to Buyer;

10. Providing that all liens, restrictions, security

interests, claims, charges, encumbrances and interests shall be

JEM/GASKET/3040835.MTN/14727 -4-
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transferred from and extinguished with respect to the Purchased
Assets and the same, if any, shall attach to the proceeds paid by
the Buyer to the Seller in accordance with the Purchase Agreement
(not including any escrows or holdbacks provided for thereunder),
and that the Debtor may and shall pay and discharge, to the
extent valid, any such liens, restrictions, security interests,
claims, charges, encumbrances and interests from such proceeds
(excluding any such escrows or holdbacks), and all persons and
entities (other than the Buyer) are thereby enjoined from taking
any action against the Purchased Assets with respect to such
liens, restrictions, security interests, claims, charges,
encumbrances and interests;

11. Authorizing Debtor to enter into the Collateral
Agreements including, but not limited to, the Partnership
Agreement, the Transactional Services Agreement, the Lease, and
the Escrow Agreement, all as defined in the Purchase Agreement,
and any other agreements required under the Agreement to
consummate the sale.

12. Providing that the officers and authorized
employees of the Debtor are authorized and empowered to execute
and deliver any and all documents as reasonably may be necessary
to implement the terms of the Agreement;

13. Providing that any subsequent order confirming a
plan of reorganization for the Debtor shall provide that any
claims of Buyer or its permitted assigns for indemnification
under the Agreement, or claims for other amounts due under the
Agreement or claims arising out of or in connection with a breach

by the Debtor of any provision of the Agreement, or any of the
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documents delivered by the Debtor, pursuant to or in connection
with the Agreement, shall be excepted from discharge under
Section 1141(d) (1) of the Bankruptcy Code;

14. Providing that the provisions of the Order
authorizing the sale of the Purchased Assets free and clear of
encumbrances shall be self-executing, and neither the Debtor nor
Buyer shall be required to execute or file releases, termination
statements, assignments, consents, or other instruments in order
to effectuate, consummate and implement the foregoing provisions
hereof; provided, however, that such provision of the Order shall
not excuse such parties from performing any and all of their
respective obligations'under the Agreement;

15. Providing that each and every appropriate
governmental agency is ordered and directed to accept any and all
filings and recordings necessary or desirable in the consummation
of the sale of the Purchased Assets to the Buyer, and that Debtor
is authorized to execute any agreements and other documents, make
any payments and take any and all other actions as may be
necessary or appropriate in connection with the consummation of
the sale;

16. Providing that each and every of the foregoing
provisions will be effective subject only to the implementation
of the A Option under the Joint Plan;

17. Providing that the notice given by Debtor in
connection with the sale and the hearing thereon is adequate,
sufficient, proper and complies with all applicable provisions of
the Bankruptcy Code and Federal Rules of Bankruptcy Procedure;

and

JEM/GASKET/3040835.MTN/14727 -6~
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18. Granting such other and further relief as is just

and appropriate.

DATED: april /Y, 1993

JEM/GASKET/3040835.MTN/14727

ROBINSON, DIAMANT, BRILL & KLAUSNER
A Professional Corporation

i

Ly ]
/i I - .
By: NN K_/-\ SPTIRNEL /" e l(‘, .
/GARY E. KLAUSNER i T
Attorneys for Debtor

J
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PREFACE

In anticipation of its hearing on April 21, 1993 on

confirmation of its Joint Plan of Reorganization" (dated

September 30, 1992) ("Plan of Reorganization"), the Debtor

intends to file and serve on or before April 16, 1993, its Second

Supplemental Memoranda In Support of

Confirmation of Joint Plan

(Dated September 30, 1992) (herein, the "Second Supplemental

Confirmation Memoranda"). In order to avoid the filing of

duplicate copies of Declarations and

Exhibits and the needless

reiteration of the same facts and explanations, the Debtor asks

that pursuant to Federal Rule of Evidence 201, the Court take

judicial notice of the Second Supplemental Confirmation Memoranda

and the evidence filed in support thereof.

/11
11/
117/
11/
11/
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MEMORANDUM OF PQINTS AND AUTHORITIES

I.

INTRODUCTION

Mr. Gasket Company, Debtor ("Debtor") seeks authority
from this Court to sell substantially all the assets of its
Performance Division (the "Purchased Assets") to a newly-formed
limited partnership, Performance Parts Co., L.P. ("Buyer") free
and clear of liens, security interests, claims, encumbrances and
interests for the total approximate cash purchase price of
$28,500,000 plus the assumption of liabilities which are
estimated to be approximately $1,500,000. The terms and
conditions of sale are set forth in the Purchase Agreement dated
as of April 13, 1993 between Buyer and the Debtor ("Agreement"),
a true and correct copy of which is attached to the Declaration
of Joe Hrudka as Exhibit "A" and incorporated herein by
reference. The Debtor further seeks this Court’s authority to
enter into all of the agreements referenced in the Agreement and
which are required for its implementation.! As will be

demonstrated, infra, the terms of sale as set forth in the

Agreement are fair and reasonable, and approval of the sale is in

the best interest of the bankruptcy estate.

v The separate agreements referenced in the Agreement are

(1) the Partnership Agreement, (2) the Transitional Services
Agreement, (3) the Lease, and (4) the Escrow Agreement, all as
defined in and attached to the Purchase Agreement. Copies of
these agreements are not yet available. The Debtor will file
copies of such agreements as soon as they become available and
will serve copies of the agreements, as well as any exhibits not
available as of this date, on any party who requests them.
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The Debtor believes that the proposed sale is for fair
and adequate consideration for the Purchased Assets.
Furthermore, as set forth in detail in the Second Supplemental
Confirmation Memoranda, the proposed sale is an integral element
of the Debtor’s implementation of its A Option under the Joint
Plan, as it will produce cash in an amount sufficient to enable
the Debtor, together with other cash available from separate
transactions, to satisfy its payment obligations under the A
Option. 1In light of the adequacy of the consideration for the
sale, and the absolute need for this sale so as to enable the
Debtor to implement its A Option, this Motion should be granted.

The Debtor believes that the Buyer has and continues to
act in good faith in all respects in connection with this matter
as the term "good faith" is used in Bankruptcy Code §363(m) and
that the Buyer is entitled to a finding of the Bankruptcy Court

in that regard.

11/
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II.

STATEMENT OF FACTS

A. escription Of The Performance Division.

The Performance Group ("Performance"), headquartered in
Cleveland, Ohio, was the Debtor’s original operating division.
Performance manufactures and markets a wide variety of gaskets,
chrome accessories and engine parts (including, for instance,
high performance clutch and suspension products, aluminum
automotive accessories and manual transmissions) under, among
others, the following trade names: (1) Mr. Gasket; (2) Hays;

(3) Lakewood; (4) Rodware; and, (6) Hurst.

Performance manufactures many of its products in its
Performance facility in Cleveland, Ohio. It sells its products
to retail facilities and other outlets via its nationwide
distribution network.

During the past three years, Performance has generated
a substantial portion of the Debtor’s revenues and profits.
During that period, Performance generated average annual revenues

of approximately $39,100,000.

B. The Stipulation Regarding The Filing Of The

Joint Plan And Disclosure Statement.

The Debtor, Creditors Committee, a group of insurance
companies holding approximately $42,000,000 in secured and
unsecured claims (the "Noteholders") and First Interstate Bank of
Arizona, (the "Bank"), in early September, 1992, entered into the

"Stipulation Re: (1) Payment of Secured Claims; (2) Agreement
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With Regard to Consensual Plan of Reorganization; and,

(3) Shortening Time For Notice of Hearing to Approve Amended
Disclosure Statement" (the "Stipulation"). As more fully
discussed below, the Stipulation provided that if the Debtor
could raise enough additional funds (approximately $42,000,000)
to pay the Bank, the Noteholders and other creditors certain sums
in cash by December 31, 1992, the remainder of these parties’
claims would be discharged, thus enabling the Debtor to emerge
from Chapter 11.

While the path the Debtor, Creditors Committee and its
members took to reach the Stipulation is well-known by this
Court, a brief reminder of that history is in order.

Since the commencement of this case in April 1991, the
Debtor and Creditors Committee have engaged in extensive,
intensive and at times acrimonious negotiations concerning the
formulation of a plan of reorganization. Despite these efforts,
the Debtor and Creditors Committee were at first unable to reach
a consensus. Accordingly, the Debtor and Creditors Committee,
from May 1992 to early September 1992, each filed competing plans
of reorganization and amended plans of reorganization, with
accompanying disclosure statements. Furthermore, the Debtor in
early September 1992 intended to file a second amended plan of
reorganization which would have (1) left the Noteholders’ claims
unimpaired, and (2) crammed down the Bank’s secured claim.

In early September 1992, the Debtor, Creditors
Committee and its individual members, having reached a point in
this case whereby a continued, bloody and expensive fight would

have had to have been waged to determine which party or parties
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would ultimately control the Debtor, i.e., having reached the
"settlement imperative" contemplated under Chapter 11, entered
into the Stipulation. The Stipulation and the "Disclosure
Statement to Accompany ’‘Joint Plan of Reorganization (Dated
September 30, 1992)’" ("Disclosure Statement") were approved by
this Court at a hearing on October 21, 1992.

The Stipulation provided for the filing of a Joint Plan
to include an A Option (the "Debtor’s Option") and a B Option
(the "Creditors Committee’s Option"). The A Option provides, in
summary, as follows:

(a) The Bank and the Noteholders shall receive
$29,000,000 and $30,000,000 cash,
respectively, in full and final satisfaction
of all their claims against the estate by
December 31, 1992;

(b) Creditors with allowed general unsecured
claims of less than $5,000 will be paid in
full in cash;

(c) All other allowed general unsecured claims
will receive total payments equal to 66 2/3%
of their allowed claims with the exception of
Rally Accessories, Inc. ("Rally"), whose
claims are left unimpaired.

(d) The Creditors Committee, Bank, Noteholders
and Debtor would support confirmation of both
options and would raise no objection to the

confirmability of either option.

/11
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The Stipulation operates as a binding contract between
the Debtor, the Creditors Committee and its members -- a binding
contract approved by this Court.

The Disclosure Statement approved at the same time as
the Stipulation discusses the Debtor’s efforts to obtain the
funds necessary to implement the Debtor’s Option, including
possible post-petition financing or a sale of assets, including a
sale of Performance. In fact, the Disclosure Statement, at pages
32-33, specifically refers to a proposed sale of Performance as
to which the Debtor had signed a letter of intent, and which the
Debtor anticipated would yield cash at closing of approximately
$35 Million. Accordingly, the Joint Plan, including the Debtor’s
Option, was accepted by impaired creditors following disclosure
of a possible sale of Performance.

As this Court is aware, the Debtor did enter into an
agreement for the sale of Performahce to MRG, Inc., and brought
on a motion for approval of such sale to be heard at the same
time as the hearing on confirmation of the Joint Plan in
December, 1992. The confirmation hearing was continued to
January 27, 1993, on motion of the Debtor.

In order to reconcile the provisions of the Joint Plan
and the Stipulation with the continuance of the confirmation
hearing, the Debtor, the Creditors’ Committee, the Noteholders,
and the Bank sought a modification of the Stipulation and the
Joint Plan so as to permit the Debtor until February 11, 1993 to
implement the Debtor’s Option, which modification was granted by

this Court on December 31, 1992.

11/
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On or about January 25, 1993, the Debtor and the
Committee received objections from the Ohio EPA, relating to
asserted environmental liabilities at the Debtor’s Ohio Real
Property. Ultimately, discussions with the proposed purchaser,
MRG, Inc. and other financing sources broke down as a result of
concern over this asserted environmental liability. The parties
again requested approval of a modification to the Stipulation and
the Joint Plan, and a further continuance of the confirmation
hearing. The confirmation hearing was continued to March 3, 1993
and the deadline for implementation of the Debtor’s Option was
extended to March 15, 1993, or until such later date as the
Debtor and the Creditors’ Committee mutually agreed.

Subsequently, the parties requested and were granted a
further continuance of the confirmation hearing to April 21,
1993. The parties also agreed that the Stipulation and the Joint
Plan would be modified to permit the Debtor until May 3, 1993, or
until such later date as the Debtor and the Creditors’ Committee
mutually agree, to implement the Debtor’s Option.

During these periods, Debtor has diligently pursued a
possible sale of Performance and/or other elements of a package
which will enable Debtor to implement the Debtor’s Option. The
proposed sale of Performance which is the subject of this Motion

is an important element of that package.

C. The Sale Agreement.

With this backdrop, the Debtor now seeks this Court’s
authority to enter into the Agreement. The Debtor has, prior to

and concurrently with its entry into this Agreement, conducted
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negotiations with numerous third parties regarding the raising of
funds necessary to confirm a plan of reorganization (i.e., the A
Option of the Joint Plan) through asset-based financings,
mezzanine financings, equity infusions, joint ventures, sales,
mergers and other financing alternatives. Although the Debtor.
has pursued other financing and disposition options, at this
time, the proposed sale of Performance is the only source
available for the funds needed to implement the A Option.

The terms and conditions of sale of Performance are set
forth in the attached Agreement. 1In summary, the Agreement

provides as follows:

1. Interest Of Debtor In Purchaser.

The Buyer will be a newly-formed Delaware limited
partnership composed of a general partner and two limited
partners -- the Debtor and Nesco Holdings, Inc. ("Nesco"). The
general partner will be a newly-formed corporation owned by an
affiliate of Nesco. Proportional interests in capital and
profits of the partnership will be 60 percent Nesco, 30 percent

the Debtor, and 10 percent the general partner.

2. Assets To Be Purchased.

The sale involves substantially all of the assets of
Performance, which, as discussed above, is engaged in the
business of manufacturing and selling performance and customizing
products in the automotive aftermarket (the "Business"). The
Buyer will purchase substantially all of the personal property

and assets used in the Business, including, but not limited to,
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inventory, machinery, equipment, furniture and fixtures, and
patents and trade marks (the "Purchased Assets"). The Purchased
Assets shall not include certain items specifically excluded,
including but not limited to cash and cash equivalents; accounts
receivable; the corporate franchise; the causes of action and
claims against third parties; the real estate located at
Brookpark Road, Cleveland, Ohio; certain classic automobiles;
specifically identified assets of the Wheels or Exhaust Groups of
the Debtor; and those items of equipment, machinery, furniture
and fixtures not selected by the Buyer. See, Agreement,

Section 2.

3. Purchase Price.

Subject to certain adjustments as provided in the
Agreement, the aggregate purchase price shall be $28,500,000 cash
(the "Purchase Price"), plus the assumption of certain
liabjilities as discussed below. Machinery, equipment, furniture
and fixtures to be included in the sale will be valued at orderly
ligquidation value. To the extent Buyer selects such items with
an orderly liquidation value greater than $1 Million, the
Purchase Price shall be increased accordingly. In addition, if
the net working capital of the Business as of the closing date is
either greater than $12,632,065 or less than $12,232,065, the
Purchase Price will be either increased or decreased, as the case
may be, on a dollar for dollar basis. It is anticipated that the

net working capital will be in excess of $12,632,065.

/11
17/
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The Buyer will assume all current liabilities of the
Business expressly reflected on Final Statements, as defined in
the Agreement, to be prepared by accountants, liabilities under
certain contracts and leases to be assigned to Buyer, and
liabilities under written warranties and product liability claims
for occurrences after the closing date.

As additional consideration, Buyer will allocate to
Debtor, as Debtor’s capital account in the partnership, a sum
equal to 30 percent of the aggregate initial capital contribution

of the Buyer.

4, Payment Of The Purchase Price.
At closing of the sale, the Buyer shall make an Initial

Payment equal to the Estimated Purchase Price, as defined in the
Agreement. An amount equal to $350,000 (the "Escrow Amount"),
will be withheld from the Initial Payment if the estimated
working capital at closing is less than $12,232,065. Generally,
the Estimated Purchase Price is $28,500,000 less any estimated
deficiency in the required working capital and plus any excess
payment on account of personal property and equipment selected by
Buyer. The Agreement provides that, subsequent to closing, Final
Statements regarding net working capital will be prepared and
agreed upon by Buyer and Seller, subject to review by an
independent accountant in the event of a dispute. Upon final
determination of the Purchase Price, any amount owing between the
parties will be paid and/or the Escrow Amount will be released.

See, Sections 2.2, 2.3, 2.4, and 2.5 of the Agreement.

11/
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5. Consulting And Non-Competition Agreements.

The Agreement provides that Debtor will be subject to
non-competition provisions for four years from the date of
closing. (Section 10.9) In addition, the Agreement contemplates
that the Debtor, Joe Hrudka and Howard Gardner shall enter into
various consulting and non-competition agreements, pursuant to
which the Debtor may receive $2,000,000, Mr. Hrudka may receive

$200,000 and Mr. Gardner may receive $800,000.

6. Real Property lease.

The Debtor and Buyer will enter into a lease for the
property located at 8700 Brookpark Road, Cleveland, Ohio, which
will be for a term not to exceed six months and which may be
terminated on 30 days notice after the first two months. The
lease may extend beyond 6 months on a month to month basis. The

rent will be $62,500 per month.

7. Transitional Services Agreement.

Since the Buyer is purchasing the computer system, a
transitional agreement for computer services will be entered into
so that the Debtor will have use of the computer system for a

period of time following the closing. See, Section 4.4 of the

Agreement.

8. Representations And Warranties.

The purchase agreement requires that the Debtor make
certain representations and warranties regarding matters

including, but not limited to, items which are the subject of
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standard representations and warranties, the Purchased Assets and
other matters specified in the schedules attached to the
Agreement, title, compliance with law, financial statements,
interim operations, litigation, tax and environmental matters.
See, Article V of the Agreement. The Agreement also requires

that the Buyer make certain representations and warranties.

9. Indemnification.

The Agreement provides that the Debtor will protect,
defend, hold harmless and indemnify Buyer and specified related
persons and entities for specified matters including, but not
limited to, breaches of Debtor’s representations and warranties
and covenants, as well as for environmental matters other than as
may be caused by the Buyer. The liability of the Debtor for
indemnification is subject to certain specified limitations.
Generally, Debtor’s liability for breach of representations and
warranties other than those with respect to title, and trademarks
and patents is limited to $4 Million in the absence of actual
knowledge. There is no dollar limitation on indemnification
obligations with respect to environmental matters.
(Representations and warranties expire 18 months after the

closing.) See, Article X of the Agreement.

10. Closing.

Subject to satisfaction of all contingencies, closing
of the transactions contemplated by the Agreement will be held on

the day following expiration of the appeal period which is

11/
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anticipated to be on or before May 3, 1993, or as otherwise

agreed by the Parties. See, Article III of the Agreement.

11. Conditjons To Closing.

Buyer’s obligations under the Agreement are subject to
specified conditions including, but not limited to, those
regarding Debtor’s representations and warranties and covenants,
the absence of material adverse changes, the obtaining of all
necessary consents and approvals, maintenance of insurance
coverage, the effective assignment of certain operating
agreements, satisfactory arrangement regarding the lease,
satisfaction of all conditions to Buyer’s financing, and all
necessary bankruptcy court approvals, including confirmation of
the Joint Plan. See, Article VIII of the Agreement. Under the
Agreement, approval by the Bankruptcy Court must include approval
of the sale free and clear of liens, restrictions, security
interests, claims, charges, encumbrances and interests; approval
of all instruments collateral to the Agreement including, but not
limited to, the Partnership Agreement, the Transactional Services
Agreement, the Lease, and the Escrow Agreement, all as defined in
the Agreement, and execution by Buyer, Seller and Eaton
Corporation of an acceptable environmental indemnity agreement;
the approval of the assignment of those Operating Agreements
listed as being assigned, to the extent necessary; a finding that
Buyer has purchased the Purchased Assets in good faith, as
defined in Section 363 (m) of the Bankruptcy Code; and, approval
and authorization for the Debtor to make any necessary

adjustments in the Purchase Price and indemnification payments.
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In addition, the Bankruptcy Court must have entered an order or
orders confirming the Joint Plan and approving and authorizing
the agreement and related matters as specified in the Agreement,
the appeal period(s) as to such order(s) must have expired, no
stay of such orders shall have been issued, and the closing must

have taken place on or before May 31, 1993,

ITI.

ARGUMENT

A. The Sale Of Performance To The Buyer Pursuant

To The Provisions Of The Agreement Should Be

Approved Because The Terms Of Sale Are Fair

And Reasonable And The Sale Is Necessary To

And Will Facilitate The Implementation Of The

A option.

The sale of Performance for the approximate gross
purchase price of $30,000,000 (including assumed liabilities)
with the Debtor retaining a 30% interest as a limited partner is
fair and reasonable and represents the current fair market value
of that division. 1Indeed, computed on the basis of a sale of 70%
of Performance, the Purchase Price is proportionately higher than
the value attributed to Performance by the Creditors Committee in
September 1992 when the Committee filed its own Plan. Moreover,
the sale of Performance is essential to enable the Debtor to
comply with the cash obligations of the A Option which require

the Debtor to make cash payments as of May 3, 1993 of
/11
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approximately $51,140,545. See Second Supplemental Confirmation

Memoranda for a detailed discussion thereof.

1. The Terms And Conditions Of The
Agreement Are Fair And Reasonable.

The proposed sale price for Performance accurately
reflects its fair market value. Seidman, Friant, Levine, the
Debtor’s investment advisor ("Seidman") has conducted a review of
the Debtor’s books and records and physically inspected the
Debtor’s facilities and operations for the purpose of determining
the fair market value of Performance. The results of this
analysis are summarized in (a) a fairness opinion letter from
Seidman to the Gasket Board of Directors dated November 12, 1992
(the "Seidman Opinion Letter"); (b) the derivation of capitalized
value using price multiples based on three year average data
("Three Year Comparable Analysis"); (c) the derivation of
capitalizedrvalue using price multiples based on latest year data
("One Year Comparable Analysis"); and, (d) the discounted true
cash flow analysis for the years 1992 through 1998 ("Cash Flow
Analysis") (collectively, the "Seidman Opinion"). A true and
correct copy of the Seidman Opinion is attached to the Exhibit
List as Exhibit "11."¥

The Seidman Opinion consists of evaluations of
Performance on a "market comparable" basis and a "discounted cash
flow" basis. 1In its review, Seidman utilized and analyzed, among

other things:

¥ For ease of reference, copies of the Declaration of
Samuel N. Seidman dated November 25, 1992 and of the Seidman
Opinion are attached to this Motion as Exhibit "c".
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(1) Income statements and cash flow data on
Performance encompassing sales, operating costs
and other charges against revenue, as well as
gross operating, pre-tax and after tax
profits/losées for the 1989, 1990, 1991 and
(interim) 1992 fiscal years.

(2) Balance sheet data for Performance, encompassing
working capital, total assets, long-~term
obligations and shareholder equity.

(3) Existing ownership of Performance.

(4) Publicly available due diligence information
regarding Performance.

(5) Profit/Loss and balance sheets, common stock
prices, capitalization, ratios and related
financial information for other companies in the
same industry -~ i.e., "Market Comparables".

(6) The indicated present value of the future stream
of cash flow employed by using the Modigliani-
Miller Capital Asset Pricing Model.

While the results of Seidman’s efforts are set forth in

the Seidman Opinion, a summary of the results follows:

Market Comparable Analysis

In ascertaining the "market comparable" value of
Performance, Seidman analyzed and compared the prices (i.e.,
current stock prices times the number of issued and outstanding

shares of common stock) and the respective gross revenues,
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operating revenues, net incomes and cash flows of the Debtor’s
Performance Division and of seven (7) similar companies over a
three year period and one year period. Based upon these
analyses, Seidman concluded that on a three year market
comparable basis, Performance had a capitalized value of
approximately $37,150,000, while on a one year market comparable
basis, Performance had a capitalized value of approximately

$19,600,000.

Discounted Free Cash Flow Analysis

In determining the value of Performance based upon cash
flow projections through the year 1998, Seidman made certain
assumptions:

(a) Net Income: The Seidman Opinion included net
income for all projected years on a fully tax-
adjusted basis. The Seidman Opinion assumed net
income to grow at a rate of 3% per year from 1994
through 1998.

(b) Depreciation: The Seidman Opinion assumed
depreciation growth of 3% per year from 1994
through 1998.

(c) Capital Expenditures: The Seidman Opinion assumed
capital expenditures would increase from 1994
through 1998 due to, among other things, the need
to update various equipment.

Based upon this analysis, Seidman concluded that on a discounted

free cash flow basis, Performance had a value of approximately
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$30,000,000. Accordingly, under either the market comparable or
discounted free cash flow valuations, the proposed consideration
for the purchase of Performance is fair and reasonable. Based on
a gross price of $30,000,000 for a 70% interest, the value of the
whole Business in this sale would be in excess of $42,800,000.¢

The results of the Seidman Opinion regarding the value
of Performance are corroborated by the Creditors Committee’s own
prior assertions concerning the sale of the Debtor as a whole
(i.e., the Performance, Wheels and Exhaust Divisions).

In its "Disclosure Statement to Accompany ’‘Creditors’
Plan of Reorganization (Dated September 30, 1992)’" ("Committee’s
Disclosure Statement"), the Crediﬁors Committee asserted, based
upon the evaluation performed by its accountants Ernst & Young,
that the fair value of the Debtor’s assets (including cash on
hand) was $69,500,000. Committee’s Disclosure Statement, page
30. When making this determination, the Creditors Committee and
Ernst & Young stated that the $69,500,000 evaluation consisted in
part of (1) cash on hand of $13,772,000; and, (2) insurance
proceeds/tax refund of $5,660,000, leaving a residual value of
$50,168,000. That figure represented the combined aggregate
value of the Debtor’s Performance, Wheels and Exhaust Divisions.
Committee’s Disclosure Statement, page 46.

The Creditors Committee did not provide an analysis of
the methodology Ernst & Young used in determining the $50,168,000
evaluation in the Committee’s Disclosure Statement for the

Debtor’s three divisions. However, in August 1992, the Debtor

¥ This value is also quite comparable to the estimated
price (approximately $45,600,000) in the prior agreement with
MRG, Inc. As discussed above, that sale was not consummated.
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sought this Court’s authority to sell substantially all of the
non-cash assets of its Wheels and Exhaust Divisions to Gambol
Industries, Inc. ("Gambol") for the approximate amount of
$23,500,000. While the Creditors Committee objected to certain
elements of the transaction, and while the Debtor ultimately
sought (and obtained) authority to sell only the Wheels Division
assets to Gambol for approximately $14,500,000, the Creditors
Committee did not object to the amount of consideration offered
for these divisions. Since the creditors obviously believed in
September 1992 that the two non-Performance Divisions (Wheels and
Exhaust) were worth approximately $23,500,000, and because the
Committee also believed that the three divisions in the aggregate
were worth approximately $50,168,000 as of September, 1992, it
would follow that the Committee must have evaluated Performance
as being worth approximately $26,668,000. Accordingly, the sale
to the Buyer for substantially more than that sum, with Debtor
retaining a 30% interest, would appear to exceed the expectations
of the Creditors Committee as to the value of Performance when
the Committee filed its Plan in September, 1992.%

117

11/

111

/11

/11

& The sale to Gambol was not consummated. Debtor
ultimately sold the Wheels Division to Cragar Industries, Inc. in
December, 1992, for a total consideration of approximately
$12,000,000. The purchase price on the proposed sale to Gambol,
and the Committee’s position thereon, are still probative of the
Committee’s estimate of value of the Performance Division.
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2. The Sale is Necessary to and Will
Facilitate The Implementation of
the A Option.

The sale of Performance represents the only viable
option currently available to the Debtor to raise the additional
funds necessary to implement the A Option. The Debtor, prior and
subsequent to its entry into the Stipulation, has aggressively
approached the banking and investment community and has conducted
discussions with more than 60 entities regarding the raising of
financing through asset-based loans, mezzanine financings, equity
infusions, joint ventures and asset dispositions of non-
Performance assets. After this exhaustive effort, the Debtor has
come to the inescapable conclusion that the only way to raise the
funds needed to pay the Noteholders, Bank and other creditors in
the manner set forth in Option A is to sell Performance.

Under the proposed sale, the Debtor will retain a 30%
interest as a limited partner. Even at that, the sale of
Performance was not the Debtor’s first choice. 1Indeed, from an
emotional standpoint, the sale will be a loss for the Debtor’s
management and shareholders, some of whom have devoted more than
20 years to the creation and nurturing of the Performance
Division. However, the sale of Performance is the only mechanism
at the present time by which the Debtor can raise the necessary
additional funds to implement the A Option. °

Debtor believes that consummation of this sale will
enable it to complete the funding necessary to implement the
A Option. A Schedule of Cash Needs and Uses which provides a

detailed explanation as to the Debtor’s calculation of the amount
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of cash which it will need as of May 3, 1993 to implement the A
Option and the manner in which the Debtor believes it will be
able to have those monies available, assuming the sale of
Performance, is provided in the Second Supplemental Confirmation
Memoranda and discussed therein in detail.

As can be seen from the analysis provided in the Second
Supplemental Confirmation Memoranda and as more specifically
demonstrated in the Schedule of Cash Needs and Uses provided
therein, the Performance Sale is fundamental to the Debtor’s
attempt to implement the A Option by resulting in approximately

$28,500,000 cash needed by the Debtor to implement the A Option.

B. Debtor Should Be Authorized To Assume And

Assign Certain Contracts In Connection With
the Sale, To The Extent That Same Constitute

Executory Contracts, Pursuant To 11 U.S.C.

§365.

Subject to exceptions not relevant in this case,
Section 365(a) of the Bankruptcy Code (the "Code") provides that
"the [debtor in possession], subject to the Court’s approval, may
assume or reject any executory contract or unexpired lease of the
debtor." 11 U.S.C. §365(a).

In connection with the sale, Debtor also seeks
authority to assume and assign to Buyer certain contracts,
identified on Exhibit "B" hereto, to the extent that same
constitute executory contracts.

/117
/117
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Although the Code does not set forth guidelines for
courts to apply in determining whether to approve the Debtor in
Possession’s decision to assume or reject an executory contract
or unexpired lease, the courts have overwhelmingly applied a
"business judgment" test when reviewing such a decision. See,
e.g., Group of Institutional Investors v. Chicago, Milwaukee, St.
Paul and Pacific R.R. Co., 318 U.S. 523, 550, 63 S.Ct. 727, 742-
43 (1943); Richmond lLeasing Co. v. Capital Bank, N.A., 762 F.2d
1303, 1309 (5th Ccir. 1985); Lubrizol Enterprises, Inc. v.

Richmond Metal Finishers, Inc. (In re Richmond Metal Finishers,

Inc.), cert. denied, 475 U.S. 1057 (1986); Control Data Corp. v.
Zelman (In re Minges), 602 F.2d4 38, 43 (24 Cir. 1979); Carey v,
Mobil 0il Corp. (In re Tilco Inc.), 558 F.2d 1369, 1372 (10th
Cir. 1977); Robertson v. Pierce (In re Huang), 23 Bankr. 798, 800

(Bankr. 9th Cir. 1982).

As applied to a debtor’s decision to assume or reject
an executory contract, the business judgment test "requires that
the decision be accepted by courts unless it is shown that the
[debtor’s]) decision was one taken in bad faith or in gross abuse
of the [debtor’s] retained business discretion" and that it "is
so manifestly unreasonable that it could not be based on sound
business judgment, but only on bad faith, or whim or caprice."
Lubrizol Enterprises, Inc. v. Richmond Metal Finishers, Inc. (In
re Richmond Metal Finishers, Inc.), 756 F.2d 1043, 1047 (4th Cir.
1985).

In the accompanying Motion (i) To Sell Substantially
All of the Assets of the Performance Division Free and Clear of

Liens and Interests; (ii) To Assume And Assign Contracts And
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Leases In Connection With Sale; And, (iii) For Approval Of
Financing, and in the Declaration of Joe Hrudka, the Debtor has
amply demonstrated sound business judgment in entering into the
Agreement, which Agreement requires the Debtor to assume and
assign to the Buyer all of the agreements listed in Exhibit "B",
to the extent that the same constitute executory contracts and
unexpired leases. The closing of this sale, pursuant to the
Agreement, or an equivalent sale to another party, is an
essential element of the package which the Debtor needs to
complete in order to implement the Debtor’s Option and pay to
creditors the cash which they have agreed to accept in
satisfaction of their claims. If the Debtor is unable to close
the sale, or an equivalent sale to another party, the Debtor’s
prospects for implementing the Debtor’s Option will be severely
jeopardized. The terms of the Agreement are favorable, and the
assumption and assignment to the Buyer of the contracts listed in
Exhibit "B", which is an essential element of the Agreement, is
in the overwhelming best interest of this estate and its
creditors. The Debtor has clearly satisfied its burden of
demonstrating sound business judgment.

Section 365(b) of the Céde provides that before a
debtor can assume an executory contract under which there has
been a default, the debtor must cure, or provide adequate
assurance that it will promptly cure, certain defaults and
compensate, or provide adequate assurance of compensation, for
any pecuniary loss to the other party resulting from such

defaults. 11 U.S.C. §365(b).

11/
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Further, Section 365(f) provides that before a debtor
may assign an assumed executory contract, the other barty to such
contract must receive "adequate assurance of future performance"
by the assignee. 11 U.S.C. §365(f). The Debtor will continue to
meet all obligations under the contracts listed on Exhibit "B"
until their assumption and assignment to the Buyer. As stated in
the Declaration of Joe Hrudka, the Debtor is not in default under
any of these contracts. As stated supra, and in Mr. Hrudka’s
declaration, Performance is a profitable business, and based on
its past performance, Debtor believes that it will continue to be
so. Thus, the profitability "track record" of Performance
plainly provides adequate assurance of future performance in
accordance with the provisions of Section 365(f). Moreover,
since such contracts are being assigned with the sale of the
Business, there will be no disruption in the relationship with
non-debtor parties, and the adequate assurance of future
performance by the assignee should be assured. Accordingly, all
of the prerequisites to the
assumption and assignment of the contracts listed on Exhibit "B"

have been satisfied.

c. The _Sale of the Performance Division Assets

Free And Clear of Liens is Appropriate.
Bankruptcy Code §363(f) provides that the Debtor, under

certain conditions, may sell property free and clear of another
entity’s interest in the property. Section 363(f) provides in

pertinent part:

11/
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"The Trustee may sell property under
subsection (b) or (c) of this section free
and clear of any interest in such property of
an entity other than the estate, only if --

« « « (3) such interest is a lien and
the price at which such property is to be
sold is greater than the aggregate value of

all liens on such property; . . ."

In the instant case, the only known entity with a lien
upon any of the assets of Performance is National City Bank,
which holds a mortgage against the real estate owned and used by
the Debtor in Cleveland, Ohio. The Agreement does not provide
for the sale of the real property to Buyer; rather, the property
will continue to be owned by the Reorganized Debtor and leased to
Buyer for an interim period. Accordingly, the Debtor does not
propose, at the time of closing, to sell the real property free
and clear of liens. During the period that the Reorganized
Debtor leases the subject real property to Buyer, the Reorganized
Debtor will continue to make all monthly payments and comply with
all other obligations owing to Naﬁional City Bank in connection
with its mortgage on the subject real property.

With the exception of the mortgage of National City
Bank, and in light of the prior payments in satisfaction of the
secured claims of FIBAZ and the Noteholders, the Debtor is not
aware of any liens, encumbrances, security interests, claims to
or interests in any of the Purchased Assets. Nevertheless, a

notice of this Motion has been served on all creditors in this
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case and all interest holders so that the "universe" of creditors
and interest holders can be made aware of the Debtor’s intention
to sell all of the assets of Performance free and clear of any
and all liens, encumbrances, security interests, claims and
interests. A copy of the Motion is also being served on National

City Bank.

D. The Purchaser Is Entitled To A Finding Of
Good Faith Pursuant To 11 U.S.C. §363(m).

Buyer and the sale are entitled to a good faith finding
within the meaning of 11 U.S.C. §363(m) on the basis of the
uncontradicted evidence that the Buyer has presented the best and
highest offer based on arms-length negotiations, and the absence
of higher and better bids after significant marketing of the
assets and opportunity to present competing offers. Lack of good
faith for purposes of Section 363 (m) is generally determined by
fraudulent conduct occurring during the sale proceedings. In re
Exennium, Inc., 715 F.2d 1401 (9th Cir. 1983); In re Suchy, 786
F.2d 900 (9th Cir. 1985). No evidence has been presented to the
Court to the effect that Buyer has engaged in any fraudulent

conduct in connection with this séle.

E. The Debtor Should Be Authorized To Consummate The
Financing Agreements In Order To Implement The
Debtor’s Option.

In connection with the sale, and in order to ensure
that, following the sale, Debtor will have sufficient cash to

implement the Debtor’s Option, Debtor and Buyer have also entered
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into two financing agreements, copies of which are attached
hereto as Exhibit "D," pursuant to which Buyer will lend an
aggregate of $3,000,000 to Debtor, contingent on consummation of
the sale.

The first loan (the "Receivable Loan"), would be in an
amount equal to the Retained Receivables (as defined in the
Agreement, relating to a price adjustment mechanism) but not to
exceed $1,000,000. The Receivable Loan would be secured by a
pledge by Exhaust and a first lien on both the Retained
Receivables and on receivables of the Reorganized Debtor’s
surviving business not included in the sale. The lien on the
receivables of the surviving business may be a second lien
junior to a lien to an institutional lender to secure a loan all
of the proceeds of which are used to pay creditors to implement
the Debtor’s Option.

The second loan (the "Additional Loan") will be in an
amount up to $2,000,000. The Additional Loan will be secured by
a lien on the inventory of the Reorganized Debtor, which lien may
be enforced if the Additional Loan is not paid at maturity or
satisfied by exercise of the offset rights granted. In the event
the Additional Loan is not paid as and when due, Debtor and Joe
Hrudka ("Hrudka"), Debtor’s principal shareholder and a limited
guarantor of the Additional Loan, agree that Buyer may offset
their respective rights to receive monthly installments under, in
the case of Debtor, the Consulting and Noncompetition Agreement
between Debtor, Hrudka and Buyer, and in the case of Hrudka, the
Noncompetition Agreement between Hrudka and Buyer, against the

Loan.
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The Receivable Loan and the Additional Loan
(collectively, the "Loans") will only be made if the Joint Plan
is confirmed and the Debtor’s Option is implemented. Thus, the
Loans would be on a post~confirmation basis for the purpose of
implementing the Joint Plan. The Loans would be secured not by
property of the estate, but by the post-confirmation property of
the Reorganized Debtor. Accordingly, the provisions of 11 U.S.C.
§364 do not apply to the Loans. Nevertheless, the Buyer has
requested that the Debtor obtain approval of the Loans, and
Debtor asks that this Court enter an order authorizing Debtor to
consummate the Loans and to grant security for same according to
the terms of the agreements attached hereto as Exhibit "D."

To the extent applicable, 11 U.S.C. §364(c) and
applicable rules authorize the approval of the Loans. The Loans
are for an obviously beneficial purpose -- paying creditors under
an approved plan of reorganization. They are on otherwise
unencumbered property (except to the extent contemporaneously
encumbered by other plan financing, if any, as noted above).
There is no source of the necessary financing on better terms,
and the prospects for implementation of the Debtor’s Option will
suffer immediate and irreparableAharm if the financing is not
promptly approved, as will the estate through the loss of the
beneficial sale. For additional facts in explanation of how this
financing fits into the package for implementation of the
Debtor’s Option, see the Second Supplemental Memoranda in Support

of Confirmation.

11/
/11
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connection with the sale and implementation of the Debtor’s

Option.

Iv.

CONCLUSION

The proposed Agreement represents the cornerstone
mechanism in the Debtor’s implementation of the A Option.
Without this Court’s approval of this Agreement, the Debtor’s
attempt to confirm the A Option may not succeed. The Debtor has
demonstrated that the consideration for the sale of these assets
is fair and reasonable. The Debtor has demonstrated that the
interests of all interested parties -- the Debtor, the Creditors
Committee, the Bank, the Insurance Group (i.e., all the parties
to the stipulation), the Debtor’s shareholders and other
creditors -- are best served by allowing the Debtor to enter into
this Agreement, as it will enable the Debtor to implement
Option A. The Debtor requests that this Court authorize it to
enter into a transaction which will enable it to serve the
interests of all creditors to this estate while preserving a
substantial portion of the existing ownership interest for
current equity holders -- the goal of the A Option. The Debtor
requests that the Court grant the Motion.

ROBINSON, DIAMANT, BRILL & KLAUSNER

DATED: April &, 1993
‘ A Professional Corporation

L/ ( / /Z oLf ,/ T i . /
By:rﬁﬁ““;/ffj*“*7““ P”nJW*ﬁ/fﬂa%

/| GARY E. KLAUSNER
Attorneys for the/Debtor
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PURCHASE AGREEMENT

THIS PURCHASE AGREEMENT (including tle Schedules and
Exhibits wvhich are attached, are referred to as, and constitute tﬁe
"Agreernent®) .dated as of April J3., 1993, Dby and between
Performance Parts Co., L.P., a Delaware limited partnership (the
¥Buyer®), and Mr. Gasket Company, an Ohio c«orporation (the
NSeller®™).

RECITALS

A. The Seller, through its Performance i3roup, is engaged
in the business of manufacturing and selling of performance and
customizing products in the automotive atftermarket (the
%Business®).

B. The Seller desires to sell to the Buyer, and the
Buyer desires to purchase from the Seller, the Buininess and assets
of the Seller relating to the Business upon the terms and
conditions set forth in this Agreement.

NOW, THEREFORE, in consideration of the premises and of
the mutual representations, warranties and covenants which are to
be made and performed by the respective parties, it is hereby

agreed as follows:

ARTICLE I--SALE AND PURCHASE OF ASSHTS
" AND ASSUMPTION OF LIABILITTES

Secticn 1.2 The Purchase and Sale. Upon the terms and subject
to all of the conditions set forth herein, on the Closing Date (as

gﬁ‘u’“{“ EXHIBIT A 2 TRADEMARK @_,M
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defined in Section 3.1), the Seller agrees to sell to the Buyer and
the Buyer shall purchase from the Seller, free and clear of all
liens, restrictions, security interests, claims, charges,
- encumbrances and intérests whatsbever, all of the‘right, title a.nd
interest of the Seller in and to the assets of the Seller described
below (the "Purchased Assets®). Except as proviced in the second
succeeding sentence, the Purchased Assets shall include all
property and assets owned by the Seller and used or usable in the
Business, of any kind and description, wherever located, including,
but not limited to, all personal property, tangible or intangible,
customar and supplier lists, inventory, work in progress, accounts
receivable, customer purchase orders, machirery, equipment,
computer hardware and software, trade fixtures, tools, dies,
patterns, prepaid expenses, deposits, credits, goodwill, telephone
and telex numbers, literature, brochures and forms, claims and
rights under contracts, leases and other agreements, choses in
action, patents, patent applications, patent licenses, shop rights,
trade secrets, know how, trademarks, service marks, trade names
including, but not limited to, "The ?ertoma.nce People”, slogans,
labels, logos and other trade rights, whether or not registered,
together with all goodwill symbolized and associated with such
trade names, trade and service marks and similar assets, the
Seller’s right to use the name "Mr. Gasket Company™ and any
variation thereof, all copyrights, copyright registrations and all
books and records of the Seller relating t¢to the Business,
including, without limitation the original files pertaining to
patents and trademarks kept by the Seller and its predecessors,

EXHIBIT A ' A7 TRADEMARK W]
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attorneys and agents, all as have been used and accumulated in the
Business and as the same shall exist on the Closing Date, without
being reduced by cox_mducﬁ other .than in the ordinary course of
busineas. The Purchased Assets specitiealiy include all tooling,
of wvhatever kind, and all inventories, designs, drawings and all
other assets relating to Seller’s running board products and
concepts. The Purchased Assets ghall not include (a) cash and cash
equivalents of the Seller as of the Closing Date, (b) the Seller’s
franchise as a corporation, its minute books, stock transfer
records: and similar records relating to Seller’s organization, (c)
the real property known as and located at 8700 Brookpark Roagd,
Cleveland, Ohio, (d) any employment agreement with any employee of
the Seller unless the same is expressly assumed, in writing, by
Buyer prior to the Closing, (e) the five classic automobiles used
for sp2cial events and promotional events by the Company, including
the 1953 Corvette, the 1957 Custom Chevrolet, the "MoJo", the
Hearst Oldsmobile and the 1933 Willies (the “Classic Cars"), (f)
those items of equipment, machinefy, furniture and fixtures that
are nct selected for purchase by the Buyer in tha exercise of its
rights under Section 2.1(a) herein, and (g) any other assets
specifically identified as belonging to the Wheels or Exhaust
Groups of Seller (collectively, the "Excluded Assets") and
identified on Schedule 1l.1(9).

Section 1.2 Assumption of TIiabilities. Subject to the
conditions herein set forth, upon the transfer of the Purchased

EXHIBIT A 52 -3-
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Assets on the Closing Date, the Buyer shall assume (a) all current
liabilities of the Business expressly reflected on the Final
Statemaonts (as hereinafter defined in Section 2.4), but only to the
extent that such current liabilities do not exceed the dollar
amount reflected on the Final Statemaents, (b) all liabilities and
obligations of the Seller under any contract, lease or other
agreement assigned to the Buyer pursuant to Section 1.1 which is
set forth in any Schedule or Exhibit to this Agreement, or which
was assigned to the Buyer and not required to be set forth in any
such Schedule or Exhibit, or which was entered into after the date
hereof and prior to the Closing Date in accordance with the
provisions of this Agreement or to which the Buyer otherwise
specifically consents in writing, (c) all 1iabilities and
obligations of the Seller under its standard vritten warranties to
customars (a complete copy of which is attached hereto and
incbrporated herein by reference as part of Schedule 5.11), to
repair or replace any products manuf_actured or sold by the Business
prior to the Closing Date and (d) all liabilities and obligations
for product liability (whether for bodily injury or death or
property loss or damage or otherwise) arising froem any occurrence
after the Closing Date (collectively, %Assumed Liabilities").
Schedules 1.2(a) and (b) of this Agreement contains an itemization
of all Assumed Liabilities existing as of the date this Agreement
is executed. At the Closing, this schedule shall be brought
current to identify all Assumed Liabilities at the time of Closing.

-§-
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Sectjon 1.3 Liabilities Not Assumed. The Buyer shall assume no
debts, obligations, contracts, leases, liabilities or contingent

liabilities of Seller, except for the Assumed Liabilities, which
are expresély assumed by Buyer at the Closing.

Section 1.4 Bankruptcy Court Approval. (a) The Buyer is aware
that the Seller is a debtor in possession in that certain

bankruptcy case under Chapter 11 of the federal Bankruptcy Code
{(the "3ankruptcy Code") captioned “In re Mr. Gaslet Company (Case
No. LA 91-72714AA) (the "Bankruptcy Case”™) pending in the United
States Bankruptcy Court for the Central District of california (the
“Bankruptcy Court™). As a consequence, this Agreement and the sale
of the Purchased Assets to the Buyer free and clear of all liens,
restrictions, security interests, claims, charges, encumbrances and
interests are subject to the approval of the Bankruptcy Court. The
Seller shall apply for the approval of this Agreenent and the sale
of the Purchased Assets to the Buyer pursuant to this Agreement
free and clear of all liens, restrictions, security interests,
claims, charges, encumbrances and interests by the Bankruptcy Court
as socn as reasocnably possible after the execution of this
Agreenent, but not later than seven days after execution of this
Agreement (unless extended by Buyer), and provide notice of its
intention to sell the Purchased Assets to the Buyer pursuant to
this 2greement and Sections 363(b), 363(f) and 105 of the

Bankruptcy Code free and clear of all liens, restrictions, security

-5-
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interests, claims, charges, encumbrances and interests. Such notice
shall comply in all respects with Sections 102(1) and 363(b) and
other applicable sections of the Bankruptcy Code, the Fedaral Rules
of Bankruptcy procedure and any applicable Local Bankruptcy Rules
(together the "Bankruptcy Code and Rules®) and shall be given to
all parties in interest in the Bankruptcy cCase including all
creditors (the "Notice Parties®”) and such additional parties as the
Bankrugtcy Court shall order as necessary to comply with Bankruptcy
Code and Rules. Notice of the hearing date on this Agreement,
together with a summary of its terms, shall be published in a
newspaper of general national circulation immediately wupon
obtaining the hearing date from the Bankruptcy Court. Upon filing
with the Bankruptcy Court of its motion, proposed order,
certificate of service, service 1list and all other pleadings
related to its application for approval of this Agreement and the
sale cf the Purchased Assets to the Buyer, the Seller shall
sinultaneously deliver the same to the Buyer. The Seller shall
includae the Buyer in its bankruptcy service list, keep the Buyer
promptly informed of =all Bankruptcy Court hearings and orders
regarding the Bankruptcy Case and shall deliver to the Buyer
gsimultaneously when filed by the Seller all papers in connection
with the Bankruptcy Case relating to this Agreement or any
envirommental matter pertaining to the Brookpark Road facility.
The Seller agrees to use its reasonable efforts to ocbtain the
Bankruptcy Court’s approval of this Agreement and the sale of the
Purchasad Assets to the Buyer free and clear of a‘ll liens,

—s—
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restriétions, security interests, claims, charges, encumbrances and
interests in an order or orders by the Bankruptcy Court containing
the provisions described in Section 1.4(b). Pending Bankruptcy -
‘Court approval of the Agreement, the Seller will communicate with
all parties who contact the Seller regarding the purchase of the
Purchased Assets prior to the hearing in the Bankcuptcy Court held
to consider and approve this Agreement and the sale of the
Purchased Assets to the Buyer (the ®"Hearing¥). Unless the
Bankruptcy Court orders otherwise, Seller will communicate that any
compet ing offers must comply with the Overbid Procedures set forth
in the Joint Motion to Approve Overbid Procedures and Termination
Fee (the *Joint Motion"), including, without 1limitation, any
competing bid must be on terms substantially similar to those
contained in this Agreement and be accompanied by a deposit in the
amount of Five Hundred Thousand Dollars ($500,000). The Joint
Motion shall be submitted, as soon as possible, for approval by the
Bankruptcy Court on or prior to April 9, 1993, unless such date is
extendad by Buyer. In the event the Bankruptcy Court approves
Overbid Procedures other than those contained in the Joint Motion,
nothing in this Agreement shall limit the terms and conditions
contained in any revised offer made by Buyer in response to a
competing bid. In the event the Seller receives an alternate
written bid for the Purchased Assets containing the material terms
and conditions of a proposed transaction prior to the Hearing, the
Seller will give notice to the Buyer of such bid, together with a
complet.e copy of any alternate bid, immediately by fax and by

-7-
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messenyer, but in no event later than twenty-four (24) hours after
receipt of such bid. In the Joint Motion, the Seller will ask the
Bankrugztcy Court for an order that no other bid will be approved
‘unless it exceeds the Purchase Price by at least $750,000 and in
the evint: (1) a competitive bid is received which results in the
Bankruptcy Court not approving the sale of the Purchased Assets to
the Buyer; or (2) the hearing on the Joint Plan of Reorganization
dated September 30, 1992, as @modified (the “Plan of
Reorganization®) does not occur on or before May 31, 1993, unless
such date is extended by Buyer; or (3) this transaction fails to
close because any of the conditions provided for in Article VIII
have not been met or waived by Buyer on or before May 31, 1993; or
(4) this transaction fails to close by May 31, 1993, unless such
date is extended by Buyer, the Buyer shall be paid and reimbursad
promptly by Seller without any further Order froam the Bankruptcy
Court, in the amount of $500,000 (the "Break-Up Fce") for its lost
opportunity cost and all expenses incurred in connection with the
investigation of the Business, the négotiation and execution of the
letter of intent relating to the transactions contemplated by this
Agreement, the negotiation and execution of this Agreement and the
obtaining of financing commitments in connection with the purchase
of the Purchased Assets. Such expenses include (i) out of pocket
expenditures for legal, accounting and consulting fees and
disbursements and governmental filing fees, (ii) travel,
communication and clerical expenses and (iii) the portion of the

salaries of officers and employees of Nesco, Inc. and its
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respective affiliates which is allocable on the basis of time
actually spent on such investigation, negotiaticn, execution and
obtaining financing commitments. The Break-Up Fee shall be
deposited by Seller into escrow ﬁpon Banld:uptcy_ Court approval ;:t
the Joint Motion for Approval of Overbid Procedura and Termination
Fee. The Break-Up Fee shall be paid to the Buyer without further
approval of the Bankruptcy Court within ten (10) days of the
earlier to occur of the following: (1) order approving the sale of
the Purchased Assets to any party other than the Buyer; or (2)
Bankruptcy Court fails to hold its hearing on the Plan of
Reorganization on or before May 31, 1993, unless such date is
extended by Buyer; or (3) this transaction fails to close because
any of the conditions provided for in Article VIII have not been
met or waived by Buyer on or before May 31, 1993; or (4) this
transaction fails to close by May 31, 1993, unlass such date is
extend:d by Buyer. Notwithstanding anything to the contrary
contaiased in this Section 1.4, no Break-up Fee shall be due Buyer
if all of the conditions precedent in Article VIII of this
Agreen:nt have been satisfied or waived and Buyer has elected not

to close the acquisition.

(») PFollowing the Seller providing notice to the Notice
Parties which complies with the Bankruptcy Code and Rules, and
after a hearing which complied with the Bankruptcy Code and Rules,
it shall be a condition precedent to the Buyer’s cbligations under
this Agreement that the Bankruptcy Court shall have entered an

]
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order or orders satisfactory to Buyer substantially in the form of
Exhibit 1 attached haereto. Said order or orders shall provide,
anong other things and without limitation, that:

(1) The Purchased Assets shall be sgold by the Seller to
the Buyer pursuant to Sections 363(b), 363(f) and 105 of the
Bankruptcy Code free and clear of all liens, restrictions, security

interests, claims, charges, encumbrances and interests whatsoever;

(11) This Agreement is approved, and the Seller is
authorized to execute the Agreement and shall perform all of its
obligations under this Agreement at the times specified in this
Agreem:nt without being obligated to seek the further approval of
the Bankruptcy Court with respect to such performance. Without
limiting the generality of the foregoing, the Seller shall make all
payments, if any, to the Buyer when due pursuant to the provisions
of this Agreement with respect to (A) adjustments to the Purchase
Price /as hereinafter defined in section 2.1) pursuant to Section
2.2 hereof and (B) indemnification for the losses, liabilities,
danage: and expenses of the Buyer pursuant to Sactions 10.1 and
10.2 hareof without the prior approval of any such payment by the
Bankruptcy Court and without prior notice of any such payment to
any party in interest in the Bankruptcy Proceeding.

(i11i) The Seller, as constituted prior and subsequent

to confirmation of its Plan of Reorganization, as well as

-10~
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subsequent to the pending Bankruptcy Case, shall be and is fully
bound by this order or orders and by the Purchase Agreement and all
of the Seller’s obligations thereunder. The obligations of Seller
hereunder and under the collateral documents referenced herein
represant the continuing obligations to be entared into by New
Gasket (as defined in the Plan of Reorganization) and are not
affected by discharge or confirmation of the Plan of
Reorganization.

(iv) The Buyer has purchased the Purchased Assets in
wgood faith®, as defined in Section 363 (m) of the Bankruptcy Code;

(v) The assumption by the Seller and the assignment to
the Buyer of all Operating Agreements (as hereinafter defined),
pursuant to Section 365 of the Bankruptcy Code, are hereby

approvad; and

(vi) The notice given by the Seller of the Hearing is
proper and complies with all applicable provisions of the
Bankruptcy Code and Rules.

(vii) All 1liens, restrictions, security interestsf

- claims. charges, encumbrances and interests shall be and are hereby
transfurred from and extinguished with respect to the Purchased
Assets and the same, if any, shall attach to the proceeds paid by

the Buyer to the Seller in accordance with this 2greement (except

-11-
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for any escrows or holdbacks provided for hereunder), and the
Seller may and shall pay and discharge, to the extent valid, any
such liens, restrictions, security interaests, claims, charges,
encumbrances, ﬁnd interests from such proceeds (excluding any such
escrows or holdbacks), and all persons and entitied (other than the
Buyer) .are hereby enjoined from taking any action against the
Purchased Assets.

(viii) Each and every appropriate governmental agency
is hereby ordered and directed to accept any and all filings and
recordings necessary or desirable in the consummation of the sale
of the Purchased Assets to the Buyer, and the Seller is authorized
to execute any agreements and other documents, make any payments
and take any and all other actions as »ay be necessary or

appropriate in connection with the consummation of such sale.

(c) After consultation with Buyer, the Seller agrees to
exclude from its filing of this Agreement with the Bankruptcy
Court, those Schedules and Exhibits hereto which contain any
confidential and proprietary information relating to the Business,
the disclosure of which would have a material adverse effect upon
the Business. If a party in interest in the Bankruptcy Proceeding
(other than the Official Creditors Committee) requests disclosure
of any Schedule or Exhibit, the Seller shall promptly provide Buyer
with notice of such request so that the Buyer may seek any

appropriate protective order and/or consent to such disclosure.

-]2=-
Gz
TRADEMARK =
REEL: 002286 FRAME: 0863



APR-13-83 TUE 22:17 KAHN KLEINMAN ~ FAX NO. 2166961008 P. 14

UnlessA otherwise ordered by a court of competent jurisdiction,
Seller agrees not to furnish the information for a period of five
(5) business days after delivery of the notice to Buyer.in order .
‘that Buyer ha; an opportunity to respond to the request.

ARTICLE II--PURCHASE PRICE
Section 2.1 Purchase Price. (a) Subject to adjustment as provided
in this Article II, the aggregate purchase price for the Purchased
Assets and for the rights and benefits conferred under this
Agreement (including, the covenants of the Seller as set forth in
Section 10.9 hereof and enumerated in Section 2.6 hereof (the
"Noncompetition Covenant")) shall be Twenty-Eight Million Five
Hundred Thousand Dollars ($28,500,000) in cash (such amount being
hereinafter referred to as the "Purchase Price"), plus the
assumption of the Assumed Liabilities existing for the Business as
of the date of closing and as disclosed on the Final Statements.
The Purchase Price recited above shall include the purchase and
transfer of all equipment, machinery, furniture and fixtures (the
"PPE¥) located at the Brookpark Road facility, used in the
Business, and which has been selected for purchase by Bu);er. The
PPE acquired by the Buyer shall have an aggregate dollar value of
One Million Dollars ($1,000,000) based upon a value of each item of
equipment, machinery, furniture or fixtures as Jdetermined by MB
Valuation Services of Dallas, Texas, who will be instructed to

determine value according to an orderly liquidation wvaluation

"
1
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method. The Buyer zay select items of PPE with an orderly
liquidation value greater than $1,000,000, but if this is done,
then the Purchase Price shall be increased by an amount equal -to
' the amount by which the value of PPE selected hereunder- exceeds
$1,000,000 in aggregate orderly liquidation valae. The orderly
liquidation appraisal, marked to indicate the specific personal
property selected by Buyer, shall be attached bereto and become
Schedvle 2.1(a).

(b) (1) In the event that the Net Working Capital at the
Closing Date, as calculated in accordance with Section 2.4 is
between $12,232,065 and $12,632,065, there shall be no change in
the Purchase Price. For purposes of this Agreement, "Net Working
Capital® shall mean the excess of the current assets (excluding
cash or cash equivalents) of the Business cver the current
liabilities of the Business as defined in the Principles and
Procecdures (as defined at Section 2.3), as of the Closing Date.
Schedule 2.1(b) contains a calculation of Net Working Capital as of
Septesber 30, 1992 (the "Base Date"). on the Base Date, Net
Workirg Capital was $12,432,065.

(2) In the event Net Working cCapital on the Closing Date
shall be less than $12,232,065, the Purchase Price shall be reduced
on a dollar-for-dollar basis for each dollar of the deficiency.

(3) In the event Net Working Capital on the Closing Date
exceeds $12,632,065, there shall be no adjustment to the Purchase
Price, but Seller may be entitled to a portion of the Closing

Date’s accounts receivable (net of reserves), as specified in this
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subsection (3): provided, however, in calculating Net Working
capital for purposes of this subsection (3) if the amount of
inventary on the Closing Date exceeds the Base Date inventory
amount. ($7,825,633), then inventory for pﬁrposes of the foregoiﬁg |
calculation shall be deemed the anmount of the Base Date’s
inventory, irrespective of actual amount.

Saller shall be entitled to an amount by which Net Working
capital at the Closing Date (based on the Final Statements and as
adjusted as required by the prior paragraph), exceeds $12,632,065
(the "Retained Receivables"). Buyer shall pay to Seller an amount
equal to the Retained Receivables within two Lkusiness days of
Deloitte & Touche issuing the Final Statements and its report as
required by Section 2.5 of this Agreement.

Saller may pledge or otherwise transfer its rights as of the
Closing Date to the Retained Receivable to a third party.

(c) As additional consideration, the Buyar shall make a
special allocation on behalf of séller, and as Seller’s capital
account in the partnership, the sum of $1,800,000, an amount equal
to thirty percent (30%) of the aggregate openingy capital of the

Buyer.

Section 2.2 Payment of the Purchase Price. (a) At the Closing, -
the Buyer shall (i) deliver to the Seller a certified check payable
to the order of the Seller (or at the request of the Seller, the
Buyer shall make a wire transfer to the Seller’s account) in an

-]15-
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amount (the "Initial Payment®) of the Estimated Purchase Price (as
defined in Section 2.3) less, if applicable, the Escrow Amount (as
defined below); and, if applicable, (ii) deliver to an escrow agent
nﬁtually agreed upon by the parties (the ®"Escrow Agent") a
certified check payable to the Escrow Agent (or at the request of
the Escrow Agent, the Buyer shall make a wire transfer) in the
amount of $350,000 (the "Escrow Amount¥) in accordance with the
provisions of the escrow agreement substantially in the form of
Exhibit 2 hereto (the "Escrow Agreement®). In the event the
Initia) Statements show estimated Net Working Capital exceeds
$12,232,065, there shall be no Escrow Amount and the Escrow

Agreenont shall not be executed.

(b) Pronmptly upon the final determination of the Purchase
Price, and assuming the Escrov Agreement has bean executed, the
Buyer and the Seller shall give joint written notice of the amount
thereof to the Escrow Agent in the manner specified in the Escrow
Agreem:nt. If the Purchase Price is equal or greater than the
Initial Payment, the Seller shall be entitled to receive an amount
equal to the excess. Payment of the sum due the Seller shall be
made from the Escrow Amount and, if there remains a deficiency,
directly from the Buyer. Seller shall also be entitled to all
accruel interest earned on that portion of the Escrow Amount it is
entitled to receive as a result of the prior sentence. Any portion
of the Escrow Amount not payable to Seller, tongether with its
proportionate share of accrued interest, shall be paid to the

-]16—
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Buyer. All payments shall be made by certified or cashiers’ check

or, at the request of the payee, wire transfer.

(c) If the Purchase Price is less than the Initial Payment,
there shall be paid to Buyer the entire Escrow Amount (if any),
together with all accrued interest. In addition, Buyer shall be
entitled to immediately receive directly from &eller an amount
equal to the excess of (A) the Initial Payment over (B) the
Purchase Price. All payments shall be made by certified or

cashiers’ check or, at the request of Buyer, wire transfer.

Section 2.3 Initial Statements. Within ten (10) business days
prior to the Closing Date, the Seller shall (a) calculate the
estimated Net Working cCapital of the Business, (b) prepare and
deliver to the Buyer a statement setting forth such estimated Net
Workingy Capital (the "Initial Statements®) and (c) prepare and
deliver to the Buyer a statement; setting forth the estimated
Purchase Price which shall be an amount egual to (A) Twenty-Eight
Million Pive Hundred Thousand Dollars ($28,500,000) LESS (B) the
amount, if any, by which the estimated Net Working Capital is below
Twelve Million Four Hundred Thirty-two Thousand Sixty Five Dollars
($12,432,065) PLUS (C) the value in excess of Ona Million Dollars
($1,000,000) of the PPE selected by Buyer for purchase pursuant to
Section 2.1(a) (the "Estimated Purchase Price"). The Initial

Statements shall be prepared in accordance with the accounting
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principles and procedures as set forth in Schedule 2.3 hereto
(*Principles and Procedures”).

Section 2.4  Final Statements. (a) The Seller shall cause to be
prepared the Final Statements (as hereinafter defined) in
accordince with the Principles and Procedures as set forth in
Schedule 2.3 hereto. At the sole cost of the Saller, the Final
Statemants shall be audited by the Selle:’s independent
accountants, Deloitte & Touche ("Deloitte™), in accordance with the
Principles and Procedures and generally aczepted auditing
standards. As promptly as practical, but in no event later than
forty-tive (45) days following the Closing Date, Deloitte shall
complete their audit and shall issue their Report (as hereinafter
defined) thereon in accordance with the Statement of Auditing
Standards § 62 (AU 623.23-.30). Yor purposes of this Agreement,
"Report® shall mean Deloitte’s draft report and draft PFinal
Statenments, and *Final Statements™ ghall mean the Statement of Net
Working Capital at the Closing Date. The Final st.;temenfs shall be
the basis for determining the Purchase Price.

(b) At the Buyer’s expense, Buyer and Buyer’s accountants,
Price ¥aterhouse, shall have the opportunity to participate in the
physical inventory of the Business, if taken in connection with the
preparation of the draft Final Statements, and to review such of
the work sheets and other documents created or utilized by the

Sellexr in connection with the preparation of the Report as Price
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Waterhcuse and/or the Buyer shall from time to time request to the
extent and as set forth in the Principles and Procedures.

Section 2.5 - Final Review. (4) As soon as possible after
receipt of the Report, but in any event within thirty (30) days
after such receipt (the "Final Review Period"), the Buyer shall
review, at Buyer’s sole expense, the Report and convey any
objections it wmay have with respect to the matters set forth
thereon in the manner described below. A failure by the Buyer to
so0 object to the Report by the end of the Final Review Period shall
cause the Report to be deemed approved in its entirety by all
parties, in which event the Buyer and the Seller shall promptly
give joint written notice thereof to the Escrow Agent and the
balanc: of the Purchase Price shall be paid in accordance with
Sectioa 2.2. If the Buyer does not object to the Report by the end
of the Pinal Review Period, Deloitte will :issue the Final
Statemsnts and its final report thereon in accordance with the
Statemants of Accounting Standards # 62 (AU623.23--.30) within five

(5) business days thereafter.

(v) If the Buyer objects to the Report, the Buyer shall
notify the Seller in writing not later than the end of the Final
Review Period -o‘t each particular jitem it believes is not in
compliance with the Principles and Procedures and, therefore,
requires adjustment, and for not more than ¢f.ifteen (15) days

thereafter, the parties shall attempt in good faith to resolve any
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differences. If the parties resolve all of their differencesg, the
parties shall give joint written notice of the final Purchase Price
to the Escrow Aagent, and the balance of the Purchase Price,
'together with accrued interest thereon shall be paid in accordance
wvith Section 2.2. Further, Deloitte will issue the Final
statemonts and its final report thereon in acccrdance with the
Statemant of Auditing Standards # 62 (AU623.23-.30) within t:lv.c (5)

businens days thereafter.

(c) If the Seller and the Buyer are unable to so resolve such
differnnces within such time period, they shall jointly submit the
particular items in dispute to a "Big Six" accounting firm (the
*Indepandent Accountant®) for resolution on an expedited basis with
a request for a written report thereon. If such "Big Six"
accounting firm cannot serve as the Independeni: Accountant for
purposes hereof, the Seller and the Buyer shall muftually agree upon
another Independent Accountant. In the absence of agreement
between the Seller and the Buyer regarding the appointment of the

~ Independent Accountant, either party shall be entitled to make
application to the Cleveland office of the American Arbitration
Association to appoint a firm of independent certified public
accountants (which does not have to be a *"Big Six®™ accounting firm,

if none are available).

(d) The independent Accountant shall be permitted to review
this Agreement, the Principles and Procedures and the Report,

g
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together with all working papers, books, acccunts and other
docunmerits relating to the Business relevant to tha preparation of
the Report and shall determine with respect to the item or items in
dispute whether such .1ten or items as prcsinted in the Report is
consistent with the Principles and Procedures. The Independent
Account:ant shall submit a draft of the results of such review to
the Buyer and the Seller as soon as such results are available;
then the Buyer and the Seller shall be entitled tc make objections
to the Independent Accountant within fifteen (1%) business days
after receiving such draft. Upon completion by the Independent
Accouni:ant of its final determination as to the item or items in
disputa in the Report, the Independent Accountanf shall deliver to
the Buye;.' and the Seller its report setting out its determination
as to the item or items in dispute which shall be fiinal and binding
on the Buyer and the Seller. If the Independent Accountant
concludes in its report that the Report was not prepared in
accordance with the Principles and Procedures, appropriate
adjustirent(s) shall be made to the Report. If the Independent
Accountant does not conclude in its report that any such
adjustient(s) must be made, the Report as furnished by the Seller
shall be deemed approved in its entirety and ba binding on all
parties. Upon the final determination of the Report, the Buyer and
the Seller shall promptly give joint written ;1oti-=e thereof to the
Escrow Agent and the balance of the Purchase Price together with
accrued interest thereon from the Closing Date shall be paid in

accordance with Section 2.2. Upon such final determination of the
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Report, Deloitte will issue the Final Statements and its final
report thereon in accordance with the Stateme@it of aAuditing
Standarrds # 62 (AU623.23-.30) within five (5) business days
thereafter. The fees and expenées incurred in connéction with any
review by ths Independent Accountant pursuant to this Section 2.5
shall be borne cne-half by the Seller and cne-half by the Buyer.

Section 2.6  Allocation of Purchase Price. Within 120 days of
the Closing, the Buyer and the Seller shall determine the fair
market value of the various classes of Purchased Assets based on
the Initial Statements, the Noncompetition Covenant contained in
Section 10.9, the agreements described in Sections 4.2, 4.3 and 4.4
(the *Agreements®) and the other rights and benefits conferred
hereunder and approve a schedule setting forth such fair market
values (the "initial FMV Schedule™) in the form of Schedule 2.6
hereto. If the Seller and the Buyer are not ablae to agree on the
fair zarket value of the Purchased Assets, the Agreements and the
other rights and benefits conferred hqreunder, the FMV Schedule
shall be based upon the appraised values of the Purchased Assets,
the Agreements and the other rights and benefits conferred
hereurder as established by an appraisal obtained from a nationally
recognized independent appraisal firm. Fees and sxpenses incurred
in connection with any such review pursuant to this Section 2.6
shall be borne one-half by the Buyer and one-hal.f by the Seller.
The initial ¥FMV Schedule shall be adjusted by <the parties
subsecuent to the Closing based on the Final Statements and as so
-22
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adjusted shall be referred to as the "FMV Schedule.” The FMV
Schedule shall be binding on the parties. The Buyer agrees to
allocate, for tax purposes, the total consideratian (including all
transaction costs incurred in connection with transactions
contemplated in this Agreement) paid by the Buyer among the
Purchased Assets, the Noncompetition Covenant, the Agreements and
the other rights and benefits conferred hereunder in a manner
consistent with the FMV Schedule and the provisions of Section 1060
of the Internal Revenue Code of 1986, as amended (the *"Code"), and
the S:2ller agrees to allocate, for tax purposes, the total
consideration received among the Purchased Assets, the
Nonconpetition Covenant, the Agreements and the other rights and
benefits conferred hereunder in a manner consistent with the FMV
Schedule and the provisions of Section 1060 of the Code. Each
party agrees to report the federal, state and local income and
other tax consequences of the transactions contemplated herein, and
in particular to report the information required ky Section 1060(b)
of the Code, in a manner consistent with the FMV Schedule and shall
not take any position or action inconsistent. therewith upon
examination of any Tax Return (as hereinafter defined), in any
refund claim in any 1litigation, investigaticn or otherwisgt
provicied, howvever, that if, in any audit of any rax Return of the
Seller or the Buyer by a Taxing Authority (as hereinafter defined),
the fair market values are finally determined to be different from

the FHV Schedule, as adjusted, the Buyer and the Seller may (but
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shall not be obligated to) take any position or action consistent
with the fair market values as finally determined in such audit.

ARTICLE IIT--CLOSING

Section 3.1 Closing. The closing of the tra.nsact_i.om contemplated
by this Agreement (the "Closing®) shall be held at 9:30 a.m. on the
day following expiration of the appeal period on the order(s)
approving this Agreement, if no stay of such orde::r or crders shall
have been issued, or on such other date as may be agreed upon by
the parties hereto, and shall be effective as of the close of
business on such date (the "Closing Date") at tha offices of Hahn
Loeser & Parks located at Suite 3300, BP Anerica Building,
Cleveland, Ohio or at such other place as may be ajgreed upon by the
parties hereto. Notwithstanding the foregoing, the closing shall
not occur prior to the date the Plan of Reorganization is confirmed
by the Bankruptcy Court, the confirmation orders or order shall
have keen entered by the Bankruptcy Court, the appeal period on
such order(s) shall have expired and no stay of such order or

orders shall have been issued.

Section 3.2 Deliveries bv the Seller. At the Closing, the
Seller shall deliver the following items to the Buyer:

(a) Certified resolutions of the Board of Directors of the

Seller authorizing the execution, delivery and performance of this

, -24-
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Agreemont and the consummation of the transactions contemplated

herein:

(b) Executed documents of &ansfer and assigament required to
transfer title of the Purchased Assets to the Buyer, including
without limitation (i) a Biil of Sale substantinlly in the form
attached hereto as Exhibit 3; (ii) an Assignment and Assumption
Agreement substantially in the form attached hercto as Exhibit 4;
(11i) the lLease (as hereinafter defined), (iv) th2 Assignments (as
hereinafter defined) and (v) such other deeds, bills of sale,
endorsements, assignments and other good and suffi:ient instruments

of conveyance and delivery as the Buyer may reasonably reguest;

(c) Such tax clearance certificates as may reasonably be
required by the Buyer to evidence payment of any outstanding tax
cbligations of the Seller:

{(d) All other previously undelivered items required to be
delivered by the Seller to the Buyer at or pricr to the Closing
pursusnt to this Agreement or otherwise required in connection

herewith unless waived in writing by the Buyer.

Section 3.3 DReliverjes by the Buver. At the Closing, the Buyer
shall deliver the following items to the Sellar or the Escrow

Agent, as the case may be:
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(a) the Initial Payment and Escrow Amount;

(b) cCertified resolutions of the General Partner of the Buyer
'authorizing the execution, delivery and perfcrmance of this
Agreemont and the consummation of the transactions contemplated

herein:

(c) An executed Assignment and Assumption Agreement
substantially in the form of Exhibit 4; and

(d) A certificate of insurance evidencing product liability
and general casualty insurance in amounts and with deductibles and

retainiges customary for the type of business; ard

(e) all other previously undelivered items required to be
delivered by the Buyer at or prior to the Closing pursuant to this
Agreement or otherwise required in connection herewith unless

wvaived in writing by the Seller.

ARTICLE IV--ADDITIONAL AGREEMENTS

Section 4.1 |[Transfer Taxes and Other Closing Expenses. The
parties shall equally share all sums required t> be paid to any

state or local taxing jurisdiction, as sales, use or other transfer

taxes on account of its consummation of the transaction
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Permiti:ed Encumbrances (as hereinafter defined), a leasehold estate
in the Real Property substantially in the form of Exhibit 6 hereto
(the ®"Lease").

Sectioq 4.4 Transitional Services Agreement. At the Closing,
the Buyer and the Seller will enter into a transitional services

agreemant for computer services substantially in the form of
Exhibit 7 hereto (the "Transitional Services Agre¢ement®).

Section 4.5 Change of Name. Concurrently with the Closing, the
Seller shall take all actions required to change the name of the
Seller from "Mr. Gasket Company" and any derivative or combination
thereof, and the Seller shall make no further usa of such name or

any derivative or combination thereof.

ARTICLE V--REPRESENTATIONS AND WARRANTIES
OF THE SELLER

The Seller represents and wvarrants to the Buyer, and the Buyer
in agreeing to consummate the transactions contemplated by this
Agreexent has relied upon such representations and warranties,

that:

Secticn S.1 Title to the Purchased Assets. The Seller has good

and marketable title to all of the Purchased Assets, except for

assets which are currently being leased. Subject to the approval
=28~
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of the Bankruptcy Court, the Seller has, and on the Closing Date
will have, complete and unrestricted power and the unqualified
right to sell, assign, transfer, convey and deliver to the Buyer,
and will transfer, convey and deliver to the Buye: at the Closing,
and thes Buyer will acquire at the Closing, good, wvalid and
marketable title to the Purchased Assets free and clear of any
lien, restriction, security interest, claim, charge, encumbrance or

interest whatsoever.

Section 5.2 valid and Binding Agreement. The Seller has taken

all necessary corporate action to enter into this Agreement and to
consurmate the transactions contemplated hereby. This Agrgenent
has been duly and validly executed and delivered by the Sellér and
constitutes a valid and binding agreement of the Seller,
enforceable in accordance with its terms, subject to approval by

the Bankruptcy Court.

Secticn 5,3  Corporate Organization. The Selle: is a corporation
duly organized, validly existing and in good standing under the

laws of the State of Ohio and subject to the jucrisdiction of the
Bankruptcy Court, has the requisite power and authority to carry on
the Business as currently conducted and to own the properties and
assets it now owns. The Seller is licensed or qualified and is in
good standing to do business as a foreign corporstion in any other
jurisdictions where the nature of its business or character or

location of its assets requires such license or gqualification,
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except where the failure to be so licensed or so qualified would

not have a material adverse effect on the Business.

s_ggtign_s_d No Violation, Etc. Subject to the approval by the
Bankruptcy Court as provided in Section 1.4(b), neither the
execution and delivery of this Agreement nor the consummation of
the transactions contemplated hereby nor compliarce by the Seller
with any of the provisions hereof (a) will violate or conflict with
any provisions of the Articles of Incorporation or Code of
Regulations of the Seller or, to the best of the Seller’s
knowleige, any statute, code, ordinance, rule, regulation,
judgmeat, order, writ, decree or injunction arplicable to the
Seller or (b) to the best of the Seller’s knowleclge, will violate
or conflict with, or result in a breach of any provision of, or
constitute a default (or any event that, with or without due notice
or lapse of time, or both, would constitute a default) under, or
result in the termination of; accelerate the perfiormance required
by, or result in the creation of any lien, restrictioﬁ, security
interest, clain, charge, encumbrance or,interest upon the Purchased
Assets under any of the terms, conditions or provisions of any
note, bond, mortgage, indenture, deed of trust, license, lease,

agreement or other instrument or obligation of the Seller.

Section 5.5 Consents and Approvals. No mnaterial permit,

consent, approval or authorization of, or declaration, filing or

registration with, any governmental authority is necessary in
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connect:ion with the execution and delivery by ths Seller of this
Agreemnnt or the consummation by any of it of -he transactions
contemplated hereby and no consent of any third party is required
to consummate any of the transactions contemplatéd hersby, except
for (a) the approval of the Bankruptcy Court as provided in Section
1.4(b) hereof, (b) compliance with the requirements of the
Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended
(the YHSR Act"), or (c) as otherwise described in Schedule 5.5

hereto.

Sectioo 5.6 Financial Statements. The audited consolidated
financial statements of the Seller for the fiscal years ended

December 31, 1991, December 31, 1990 and December 31, 1989
previously delivered to the Buyer and set forth in Schedule 5.6
(the YFinancial Statements") (a) present fairly the financial
position and results of operations of the Seller, as of the
statement dates and for the periods indicated, znd (b) have been
prepared in accordance with generally accepted accounting
principles consistently applied throughout and imong the periods
indicated. Schedule 5.6 shall also include the unaudited financial
statexents of the Business for the fiscal years ended December 31,
1991 and Decenmber 31, 1990 and December 31, 1952 (the "Business
Financial sStatements®), which Business Financial "Statements (1)
present fairly the financial position and results of operations of
the Business, as of the statement dates and for the periods
indicet.ed, and (ii) have been prepared in accordar.ce with generally
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acceptad accounting principles consistently applied throughout and
among t:he periods indicated and are consistent with the Financial
Statemants subject to year-end audit and other normal, recurring
"adjustisents (in accordance with qenarally accapted acéountin'g
principles, in the ordinary course of business andi consistent with

prior year-end adjustments).

Section 5.7  Interim Operations and Absence of Certain Changes.
Since January 1, 1993, except as set forth on Schedule 5.7 hereto,
the Business has been conducted only in the ordinary course and
consistent with past practice and the Seller did not with respect

to the Business:

(1) suffer any damage, destruction or loss of tangible

assets, whether or not covered by insurance, in eitcess of $25,000;

(o) suffer any change in its financial ccndition, assets,
liabilities or business or suffer any other event: or condition of -
any character which individually or in the aggrecate had or has a
material adverse effect on the financial conditioa or earnings, or

materially diminishes the value of its assets;

(c) pay, discharge or satisfy any claims, liabilities or
obligations (absolute, accrued, contingent or othnrwise)'except in

each case in the ordinary course of business:
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(d) waive any claims or rights of substantial value, except
in each case in the ordinary course of business;

(¢) pledge or permit the imposition 6! any lien on or sell,
assign, transfer or otherwise dispose of any of its tangible
assets, except the sale of inventory in the ordinary course of
busineus;

(£) sell, assign, encumber, license, pledge, abandon or
otherwise transfer any patents, applications for patents,
trademirks, trade names, copyrights, licenses or other intangible

assets;

(y) make any change in any method of account.ing or accounting

principle or practice:

(1) wvrite up or down the value of the inventory or determine
as collectible any notes or accounts receivable that were
previously considered to be uncollectible, except. for writeups or
write-downs and other determinations in accordancie with generally
accepted accounting principles and in the ordinary course of
business and consistent with past practice; -

(1) grant any general increase in the compensation payable or
to become payable to its officers or employees (iacluding any such

increase pursuant to any bonus, pension, profit sharing or other
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IINLSIRINT

plan o) commitment) or any special increase in the compensation
payable or to become payable to any officer or employee, or make
any bonus paymnents to any otrice: or employee, eicept for normal
ne.rit and cost of living increases in the ordinary course of
businesis and in accordance with past practice:;

(j) lose or learn of the prospective loss of any account

l1isted on Schedule 5.24 or Schedule 5.25 hereto;

(x) make capital expenditures or commitments in excess of

$25,000 in the aggregate; or

().) agree, whether in writing or otherwise, to take any
action described in this Section 5.7.

Section 5.8 Emplovee Benefit Plans. Schedule 5.8 hereto is a

true and complete list of all written and oral, foimal and informal
annuity, bonus, cafeteria, stock option, stock purchase, profit
sharinyg, savings, pension, retirement, incentive, group insurance,
disability, employee welfare, prepaid legal, nonqualified deferred
compennation plans including, without limitation, excess benefit
plans, top-hat plans, deferred bonuses, rabbi trusts, secular
trusts, nonqualified annuity contracts, insurance arrangeménts,
nonqualified stock options, phantom stock plans, or golden
parachiute payments, or other similar fringe benef:it plans, and all

other employee benefit funds or programs (within the meaning of
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Section 3(3) of the Employee Retirement Income Security Act of
1974, as amended, "ERISAY), covering employees or former employees
of the Business (the "Plans"). Except as set forth on Schedule 5.8
hereto, the Seller is not a party to any employee agreement,
understanding, plan, policy, procedure or arrangement, whether
written or oral, wvhich provides compensation or fringe benefits to
the employees of the Business and the Seller has no direct or
indirect, actual or contingent liability for any Plan related to
the Business, other than to make payments fo1r contributions,
premiuns or benefits when due, all of which pavments have been
timely made. Seller has made available to the Buyer copies of the
Plans, including amendments thereto. None of the Purchased Assets
are gubject to any lien or security interest undei:r Section 302(f),
306(a), 307(a) or 4068 of ERISA or Section 401(a)(29), 412(m) or
6322 cf the Code. The Seller has taken no ac:ion which would
require the Buyer to assume any liabilities with respect to any of
the Plans. The Seller has and viil continue to comply with the
continuation coverage provisions required by Sect.ions 601 through
608 of ERISA and Section 4980B of the Code and will provide notices
and continuation coverage required by those provisions to each of
the employees of the Business whose employment with the Seller is
terminated as a result of the sale of assets con:emplated by this
Agreerent without regard to whether such empl.oyee 1is offered
employment by the Buyer. ©None of the Plans provide for retiree

medicel coverage or life insurance.
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Section 5,9 compliance with Iaw, Etc. Except as set forth in
Schedule 5.9 hereto, to the best of Seller’s knowledge, the Seller

has been, is and on the Closing Date will continue to be in
édmpiianca in all material .respects with all applicable 1lavs
(including duties imposed by common 1law), rules, regulations,
orders, ordinances, judgments and decrees of ull governmental
authorities (federal, state, 1local and foreign) and all
requirements imposed in writing by an insurance carrier, building,
zoning, occupational safety and health, pension, environmental
control, toxic waste, fair employment, equal opportunity or similar
laws, 1ules, regulations and ordinances applicable to the Business.
To the best of the Seller’s knowledge, there has not been any
statuta enacted or any official rule or regulation adopted by any
legislative or administrative body, which statute, rule or
regulai:ion specifically addresses, affects or relates to the
Businens or the business prospects or operations of the Business
and whi.ch would be likely to have a ‘mterial adverse effect on the
Businesns. Seller represents that none of its »products contain
friabla asbestos, although certain products identified on Schedule

5.9B contain encapsulated asbestos.

Section 5,10 Litigation, Claims. To Seller’s best knowledge,
informition and belief, Schedule 5.10 hereto contains a complete

and accurate list of (a) all claims, actions, suits, proceedings or
investigations pending or threatened by or against the Seller or

any of its employees, relating to the Business, and (b) all
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judgments, decrees, arbitration awards, agreements or orders
renderad against Seller and relating to the Business since January
1, 1990, and (c) all continuing or unsatisfied judgments, orders,
injunctions, decreaes or other coﬁands of any couri: or governmental
agency binding upon the Seller. The Seller is not aware and has no
reason to be aware of any basis for any action, proceeding or
investigation involving the Business, other than as set forth in
Schedule 5.10. All claims listed on Schedule 5.10 shall remain
liabilities of the remaining operations or holdings of Seller, and
Seller is not aware of any claims asserted in such proceedings
which would interfere with Buyer’s use of the Purchased Assets in
the Business.

Section 5,11 cgContracts and commitments. (a) Schedule 5.11 hereto

contains a complete and accurate list of all contracts, agreements
and commitments (other than the agreements or arrangements set
forth In Schedules 5.8, 5.14 and 5.19B), whether written or oral,
of the Seller and relating to the Business that involve commitments
in excuass of $25,000, have a term of six (6) months or more or that

are not in the ordinary course of business.

(») The agreements set forth in Schedules 5.8, 5.11, 5.14 and
5.19B are hereinafter referred to collectively as the "Operating
Agreements.” Except as otherwise set forth cn Schedule 5.11
hereto, none of the Operating Agreements has been assigned or is

the subject of any security agreement. Except as otherwise set
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forth in Schedule 5.11, (i) each of the Operating Agreements is a
valid and binding obligation of the Seller and, to the best of the
Seller’s knowledge, of the other party or parties thereto,
" enforceable in accordance with its terms, except as entorcainent may
be limited by the Bankruptcy Court: (1i) neither the Seller nor,
to the best of Seller’s knowledge, any other party thereto has
terminated, canceled, modified or waived any material term or
condition of any Operating Agreement: and (iii) naither the Seller
nor, to the best of the Seller’s knowledge, any o:ther party to any
Operating Agreement is in default or alleged to be in default under
any Operating Agreement and to the best of the Saller’s knowledge
there exists no event, condition or occurrence that, after notice
or lapse of time, or both, would constitute such a default either
by the Seller or by any party to any such Operating Agreement.
Except as set forth on Schedule 5.11 hereto, none of the Operating
Agreerents contains any covenant or other restriction preventing or
limiting the consummation of the transactions contemplated hereby.
The Seller has delivered to the Buyer a copy of each of the written
Operating Agreements and a written description of the terms and

conditions of any oral Operating Agreements.

Section 5.12 Trademarks, Patents, Etc. Schedule 5.12 hereto sets

forth an accurate and complete list of all truademarks, service
marks, trade names, applications and registratioas for any of the
foregoing, patents, patent applications, copyrights, copyright

registrations, trade secrets and confidential information used in
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the operation of the Business; provided that 311 unregistered
copyrights, trade secrets, know how and other information may be
£co nuterous and may not be listed (collectively, the "Proprietary
Rights"). The Seller ouns or possesses all Propristary Rights that
are reguired to conduct the Business as now conducted without, to
the beist of Seller’s knowledge, conflict with the rights of others.
The Seller has the right to use the Proprietary Rights (including
applications for any of the foregoing) used in connection with the
Business. The Proprietary Rights are assignable to the Buyer and
the consummation of the transactions cont:.emplatec'l hereby will not
alter or impair any such rights. No claims have been asserted by
any porson to the use of any of the Proprietary Rights, or
challenging 61' questioning the Seller’s right to such use, and to
the best of the Seller’s knowledge there is no busis for any such
claim. Seller has no knowledge of circumstarces which would
indicate the infringement by a third party on the patent,
trademark, service mark or other protected rights of Seller

referred to in this Section.

Section 5.13 Liens. Except as set forth in Schelule 5.13 hereto,
and except for the real property located at 870C Broockpark Road,
Cleveland, Ohio, none of the properties or assets, whether real,
personal or mixed, or tangible or intangible, ouned or leased by
the Seller in connection with the Business are subject to any

mortgage, lien, restriction of use, security interest, clainm,
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charge, encumbrance, defect of title, easezent or interest
(collectively "Encumbrances®).

Section $.14 Insurance. All of the insurance policies relating
to the Business, including summary descriptions ancl the termination
dates thersof, (a) are set forth in Schedule S.14 hereto and (b)
are in full force and effect with no violation of any condition
wvhich would relieve the insurance company from its obligations, and
all premiums with respect thereto covering all pariods up to and
including the Closing Date have been paid with no retrospective
rating, indemnification agreement or self-insured retention, except
as othorwise noted on Schedule 5.14. To the Seller’s knowledge,
information and belief no condition exists within the Business
which, if known by an insurer would be a basis to terminate or
rescind existing insurance coverage. If the Selle:r receives, prior
to the Clogsing, any notice of cancellation or other termination of
any such policies presently in effect, the Seller will use its
reasonnble efforts to replace such policies not later than a date
prior to the effective date of any such cancellation or other
termination with policies providing substantially the sanme
coverage. The Seller has not been refused any insurance with
respect to the Business or any of the Purchased Assets, nor has
coverarge been limited by any insurance carrier to which it has
applied for insurance or with which it has carried insurance,

during the last two years.
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Section 5,15 Disclosure. No representation or warranty by the
Seller to the Buyer contained in this Agreement, and no statement

contained in the Schedules hereto or any certificate furnished to
the Buyer pursuant to the provisions hereof, contains or will
contain any untrue statement of a material fact or omits or will
omit to state a material fact necessary in orider to make the

statenents herein or therein not misleading.

Section 5,16 Accounts Receivable. All accounts receivable of the
Seller relating to the Business (the "Accounts Recoivable") whether
reflected in the Financial Statements, Business Financial
Statements or otherwise, represent or will represent sales actually
made in the ordinary course of business or valid claims as to which
full performance has been rendered. To the hest of Seller’s
knowledge, all Accounts Receivable are collectible in the amounts
shown on the books of the Saeller, after application of reserves for
returns and bad debts and other reserves recorded against Accounts
Receivable balances in accordance with gererally accepted
accounting principles consistently applied. The Seller has good
and marketable title to all Accounts Receivable, free and clear of
all liens, claims and encumbrances. Schedule 5.16 sets forth a
listing of accounts receivable as of the dats hereof. This
schedulc will be brought current at the date of losing.

Section 5,17 Real Property. Schedule 5.17 sets forth each parcel

of real property or interest in real estate currently owned by the

-41-
2\ TRADEMARK (‘ 'j’% k
REEL: 002286 FRAME: 0891



AV Ve e et e 1YY YL SR TOUSERY Fyveviy sian v CAWWOV L WYY

Seller (the "Real Property") in connection with the Business:
current:ly there is no real property which the Seller leases, has
agreed to leass or has an cobligation to lease in connaection with
the Business. The Seller ownl-and.his good and marketable title in
fee simple to the Real Property, free and clear of all
Encumbrances, except for those Encumbrances (the “Permitted
Encumbrances®) which are set forth on Schedule 5.13. To the best
of thq Seller’s knowledge, the Seller hag good anil valid rights of
ingres:3 and egress to and from all the Real Property from and to
the public street systems for all usual street, road and utility
purposias. To the best of Seller’s knowledge, the Seller’s use of
the Ra2al Property is substantially in compliance with all
applicable zoning laws and regulations and other applicable lawvs,
orders, regulations or requirements relating to or affecting the
occupaacy and use of the Real Property other thar as disclosed to
Buyer in Schedules 5.9 and 5.28. The Seller has not received any
notice of an appropriation, condemnation or like proceeding, or of
any violation of any applicable zoning laws, regqulations or other
laws, orders, regulations or requirements relatiny to or affecting
the occupancy and use of Real Property, and, to the best of the
Seller’s knowledge, no such proceeding has beun threatened or
commenced. To the best of the Seller’s knowledga, (a) all water,
sever, gas, electric, telephone, drainage and other facilities on
the Real Property are installed and connected pursuant to valid
permits and are adequate to service the facilift:ies on the Real
Property; (b) no fact or condition exists that would result in the
-42-
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termination or material impairment of any such sersice, and (c) all

necessary easemants exist and are in full force and effect.

Section $.18 Inventory. All inventory of the Seller in
connection with the Business whether reflected Iln the Financial
Statemunts, Business Financial Statements, or otherwise, consists
of a quality and quantity usable in ths ordinary course of
busine:ss, subject to appropriate reserves. All of the inventory is
at Brooklyn, Cuyahoga County, Ohio, except for invantory in transit
or materials at or in transit to or from ocutside processors. The
Seller has good and marketable title to all of its inventory, free
and claear of all liens, claims and encumbrances. Schedule $.18 is
a listing of all inventory as of the date hereof. Schedule 5.18
shall e brought current at the time of Closing.

Section %5.19 Tangible Personal Property. Scheclule 5.19A hersto
lists all tangible personal property (other than inventory) with an
initial cost in excess of $5,000 owned by the Seller in connection
with the Business and the location thereof including all furniture,
furnishings, office equipment, supplies, machinery, tools and other
equipment. The Seller has good and marketable title to all of the
items 1listed on Schedule 5.19A hereto, free and clear of all
Encunbrances except as set forth thereon or on Schedule 5.13
hereto. Schedule 5.19B hereto lists all tangible personal property
leased by the Seller in connection with the Business and the
location thereof. Except as set forth on Schedule 5.19B hereto,

S ; —43-
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none of such leases contains any covenant or restriction preventing
or limiting the consummation of the transacticons contemplated
heraumlerf All of the personal property listed in Schedules 5.19A
hereto and 5.19B hersto is in operating condition and repair,
subject to ordinary vear and tear. 1ll of the tangible property is
located at Brooklyn, Cuyahoga County, Ohio, excapt as otherwvise
identified on Schedule 5.19 A or B.

Section 5,20 Emplovee Relations. No union orjanizing efforts
known to the 8eller have been conducted within the past five (5)
years or are novw being conducted in respect of the Business; the
Seller has not at any time during the past five years had, nor to
the knowledge of the Seller, is there now threatened, a strike,
picket, work stoppage, work slowdown, or other labor trouble in
connection with the Business; and the Seller has never been a party
to any collective bargaining or similar labor agreement in

connection with the Business.

Section %.21 Exmplovees. Schedule 5.21A hereto sets forth a
complete and accurate list of all employees of ths Seller involved
with the Business with annual incomes in excess of $25,000 showing
for ench: name, hire date, current job title or deséription,
current salary level (including any bonus or deferred compensation
arrangements) and any bonus, commission or other remunaration paid

during the most recently completed fiscal year, and describing any
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existing contractual arrangement. Schedule 5.215 sets forth a
complete list of the names, social security numbers, and employse
reference number of each full time, part tims, temporary or-
-tenporarily laid-off or on-leaio'cnployea for the Business.

Seller has not and will not permit the a=crual of salary,
vages, bonus, overtime, ®comp. time" or any other fora ot
remuneration other than within the immediately current pay period
or as expressly set forth, in writing, in the employee manual
administered by the human recourse department of the Business, a
complete copy of which is attached as Schedule 5.21C.

Section 5,22 Governmental Authorizations. With respect to the
Business, except as specified on Schedule 5.28, thd Seller has all
licensas, permits or other authorizations from governmental,
requlatory or administrative agencies or authorities required for
the pcoduction and sale of its products and —he ownership or
conduct of the Business (1nc1uding. those required pursuant to laws
or regulations relating to the protection of the environment), each
of which will be in full force and effect on the Closing Date,
except wvhere the failure to obtain any such licenses, pernmits or
other authorizations would not have a material udverse effect on
the Business. Bxéept as specified in Schedule 5.5 hereto, to the
best of the Seller’s knowledge no registrations, filings,
applications, notices, transfers, consents, approvals, orders,

qualifications, waivers or other actions of any kind are required
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by virtue of the execution and delivery of this Agreement or the
consumnation of the transactions conteamplated her«by to enable the
Buyer to continue the operation of the Business as presently
. conduct:ad in all material rcspeéts. |

Section 5,23 Tax Matters. (a) There have been timely filed by
or on behalf of the Seller with the appropriate Taxing Authority
all Tax Returns required to be filed in connection with the
Businens on or before the Closing Date, and all such Tax Returns
vere materially correct and complete in all respects. An extension
of tims within which to file any Tax Returns vhich has not been

filed has not been regquested or granted.

(15)) The Seller (or entities affiliated with Seller) has paid
in full all Taxes, if any, shown to be due on such Tax Returns, or
othervise has accrued or paid all other Taxes due for all periods
up to and including the date hereof, and at the Closing Date shall
have raid or reserved all Taxes due and payable through and
including the Closing Date. All Taxes for the periods covered by
the Tax Returns filed or to be filed by or on behalf of the Seller
or, if not covered by a Tax Return but required to be paid, have
been o¢ will be paid wvhen due whether to a Taxing Authority or to
other persons or entities (as, for example, under tax allocation

agreenints).

il
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(c) The representations and wvarranties set forth in
subsections (a) and (b) of this Section 5.23 are not applicable to
the extent the Purchased Assets and the Business cannot be made
subject to tax liens and the Buyer cannot be made liable for Taxes
relating to the matters constituting breaches of such

representations and warranties.

(d) There are no liens for Taxes upon the Business or any of
the Purchased Assets except liens for current Taxes not yet due, or

appearing on Schedule 5.13.

(e) None of the Purchased Assets 1is property which is
required to be treated as being owned by any other person pursuant
to the so-called "safe harbor lease" provisions of former section

168(f£) (8) of the Code.

{f) None of the Purchased Assets directly or indirectly
secure¢s any debt the interest on which is tax exempt under section

103(a) of the Code.

(g) NRone of the Purchased Assets is "tax-exempt use property®
within the meaning of Section 168(h) of the Code.

(h) The Seller is not a person other thar. a United States
person within the meaning of Section 7701(a) (30) the Code.

. f‘j-
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(i) Except as set forth on Schedule 5.23 hereto, the Seller
is not and has never been a member of an affiliated group of

corporations f£iling a consolidat_ed Tax Return pursuant to Section
1501 of the Codae. |

(3j) To Seller’s knowledge, information and belief, no state
of facts exists vhich would constituts grounds for the assessment
of any additional Taxes by any Taxing Authority against the Seller
or the Buyer with respect to the Purchased Assets or the Business
other than sales, use, transfer, recording or similar fees and
taxes which may arise from the transactions contesmplated by this
Agreenant. No state of facts exists to the Seller’s knowledge
which would constitute grounds for the assessment of any liability
for Taxes with respect to the Purchased Assets or the Business for
the periods which have not been audited by the Internal Revenue
Service or othar Taxing Authority.

(x) Neither the Seller nor any entities affiliated with the
Seller have granted any wvaiver of any statute of limitations with
respect to, or any extension of a period for the aissessnent of, any

Taxes.

(1) There is no material action, suit, proceeding,
investigation, audit or claim now pending againsgt the Seller with
respect to the Business or any of the Purchased Assets in respect

to any Tax, and no matter under discussion with any Taxing
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Authority relating to any material Tax or assesszent or any claim
for additional Tax, asserted by any such Authority against the
Seller or any of its affiliates with respect to tho Business or any

of the Purchased assets. |

(3) All Taxes with respect to the Purchasel Assets and the
Business that are .roquired to be withheld or collected have besn
duly withheld and collected and, to the extent required, have been
paid to the proper Taxing Authority, person, or entity or have been
properly deposited as required by applicable laws.

(n) As used in this Agreement, "Taxes" is dafined to include
all taxes, charges, fees, levies or other assessment imposed by any
Taxing Authority with respect to the operation of the Business,
including, without 1limitation, income, gross reasceipts, excise,
property, sale, use, ad valorem, license, lease, service,
severance, stamp, transfer, payroll, employment, customs, duties,
alternative, or add or minimum, estimated and franchise taxes
(including any interest, penalties or additions a‘tributable to or

imposed on or with respect to any such assessment:).

(o) As used in this Agreement, "Tax Return® is dctined_ as any
return, report, information return or other document (including any
related or supporting information) filed or required to be filed
vith any federal, state, local or foreign goverrmental entity or
other authority (individually or collectively a "Taxing Authority®)

-49-
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in connection with the determination, assessment or collection of
any Tax (wvhether or not such Tax is imposed on thie Seller) or the
administration of any laws, regulations or administrative

raquizauht- relating to any Tax.

Section $.24 cCQustomers. Schedule S5.24 hereto sets forth a
complete and accurate list of the forty (40) largast customers (by
dollar volume) of products of the Businaess during the most recently
completed fiscal year, indicating the existiing contractual
arrangements, if any, with each such customer. Except as set forth
in Schedule 5.24 hereto, there are no outstanding “material
disputes® with any customer listed thereon and no customer listed
therecn has refused to continue to do business with the Seller or
has stated its intention not to continue to do husiness with the
Seller. TFor purposes of this Section, a "material dispute” means
a matit:er involving a claim of $5,000 or more per customer and
"material disputes®™ inveclves claims of $50,000 in the aggregate as
to all customers. Rainvoicing or cash discount dispﬁtes in the

ordinary course shall not be "material disputes."

Secticn 5.25 Suppliers. Schedule 5.25 heret:o sets forth a

conplete and accurate list of (a) the forty (40) largest suppliers

of prcducts and services to the Business during he most recently

conmpleted fiscal year of the Seller with a value in excess of

$25,000, indicating the existing contractual arrargements with each

such firm and (b) the names of any sole source suppliers of
-50-
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significant material to the Business with ruspect to which
practical alternative sources of supply are not available on
comparable terms and conditipns, indicating the contractual

arrangements for continued supplf from each firm.

Section 5,26 BPBroker’s or Finder's Fees. No agent, broker,
investment banker, person or firm acting on behalf of the Seller or
under the authority of the Seller is or will be entitled to any
broker’s or finder’s fee or any other commission or similar fee
directly or indirectly from any of the parties hereto in connection
with aay of the transactions contemplated hereby. Seller will hold
Buyer naarmless from any claim for payment of a fee or commission of
a brokar, investment banker, agent, person or firm acting on behalt
of the Seller or under authority of the Seller e.ither directly or
indirectly.

Section 5,27 Adequacy and Sufficiency of Asseti. The Purchased
Assets, together with those items of PPE not selected by Buyer for

purchase under Section 2.1(a), are adequate and sufficient for the

conduct of the Business consistent with past practice.

Section 5.28 Environmental Matters. (a) is used in this
Agreexent %Hazardous Material® sghall mean: (i) any %“hazardous
substance®™ as now defined pursuant to tre Comprehensive
Envirommental Response, Compensation and Liabili:y Act, 42 U.S.C.
§ 9601 (1()_, (1i) any "pollutant or contaminant® as defined in 42

EXHIBIT A S
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U.S.C.A. § 9601(33); (iii) any material now defined as “hazardous
waste” pursuant to 40 C.F.R. Part 261; (iv) uny patroleum or
petroleum product, including crude oil and any fraction thereof;
' (v) natural synthetic gas usable for fuel; (vi) any 'hzaﬁoﬁs
chemical” as defined pursuant to 29 C.F.R. Part 1910; (vii) any
asbestos, polychlorinated biphenyl (PCB), or isaner of dioxin, or
any material or thing containing or composed of such substance or
substances? and (viii) any other substance, regariless of physical
form, that is subject to any past or present federal, state or
local governmental statute, requirement, rule of liability or
standard of conduct relating to the protection of human health,
plant life, animal life, natural resources or property from the
presence in the environment of any solid, liquid, gas, odor or any

form of enerqgy, from whatever source.

(b) Except as set forth on Schedule 5.28 hereto, to the best
of Seller’s knowledge, there is no Hazardous Material at, under or
on any properties now or at any time ever owned, leased, operated
or controlled by the Seller in the Business whera such could have
a material adverse effect on the conditiornn (financial or
ctherwise), properties, assets, operations or prospects of the
Business. Except as set forth on Schedule 5.28 hereto, neither the
Seller nor to the best of the Seller’s knowledge any of its
predecessors in interest have manufactured, processed, distributed,
used, treated, stored, disposed, transported or handled any such

Hazardous Substances, where such could have a mate:ial adverse

KLyl
iy

4 -52=

Gk TRADEMARK gﬁg&'\
REEL: 002286 FRAME: 0902 -



APR-13-83 TUE 22:52 KQHNKLEIm‘lﬁN FAX NO. 2168881009 k. 31

effect on the condition (financial or otherwise), properties,

assets, operations or prospects of the Business.

(c) Bxcept as set forth on Schedule 5.28 he:reto, to thae best
of the Seller’s knowledge, neither the Seller nor any of its
predecessors in interest have any cbligation or 1iability, known or
unknown, matured or not matured, absolute or contingent, assessed
or unassessed, imposed or based upon any provision under any
federal, state or local law, rule, or regulation or common law, and
regulations, or under any code, order, decree, Jjudgment or
injunction applicable to the Seller or its predecessors in interest
or any notice, or request for information issued, promulgated,
approved or entered thereunder, or under the common law, or any
tort, nuisance or absolute liability theory, relatingy to public
health or safety, worker health or safety, or pollution, damage to
or protection of the enviromment including, without limitatien,
laws relating to emissions, discharges, releases or threatened
releases of Hazardous Materials into the envirorment (including,
without limitation, ambient air, surface water, groundwater, land
surface or subsurface), or otherwise relating to the manufacture,
processing, distribution, use, treatment, storage, generation,
disposal, transport or handling of pollutants, contaminants,
chemicals, or industrial, toxic or hazardous subsitances or wastes
(hereinafter collectively referred to as "Environmental Laws®)

wvhere such obligation or liability could have a material adverse

-53=
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effect on the condition (financial or otherwise), properties,

assets, operations or prospects of the Business.

(d) Except as indicated on Schedule 5.28 hereto, to the best
of Seller’s knowledge, there are noc specific facts or circumstances
(i) that would indicate that the Seller is not, or will not be
prior to Closing, in compliance in all material respects with the
Environmental Laws and with the provisions of the PFederal
Occupational Safety and Health Act as related to the ownership or
operation of the Business, nor (ii) that the Seller’s ownership or
operation of the Business gives rise to any :iability to any

person, contingent or otherwise, under the Environmental Laws.

{(e) Except as indicated on Schedule 5.28, the Seller
possesses and is in compliance in all material respects with all
permits, licenses, certificates, franchises and other
authorizations relating to Envi.rompental Laws necsssary to conduct

the Business or required by environmental requlat.ions.

(f) Except as set forth on Schedule 5.28 hereto, no clainms
have basen made against the Seller or its predecesisors in interest
during the past five years (except minor claims, all of which have
been resolved without material fines or penalties) and no presently
outstanding citations or notices have been issued against the
Seller under the Environmental Laws where such could have a

material adverse effect on the condition (financial or otherwise),
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properties, assets, operations or prospects of tha Business,
including, without 1limitation, any such claims, citations or
notices relating to or arising out of or attributable, in whole or
in part, to:

(1) the manufacture, processing, distribution, use,
treatment, storage, disposal, transport or handling of any
Hazardous Material in the operation of the Business by the Seller
or its predecessors in interest, or any of -<their respective
employees, agents or representatives in connection with or in any
way arising from or relating to the ownership or operation of the
Business or any of its respective properties by the Seller or its

predecessors in interest:

(1i) the manufacture, processing, distribution, use,
treatment, storage, disposal, transport or handling of any
Hazardous Material in the operation of the Businass, by any other
person at, on or under any real property or any other location
wvhere such could have a material adverse effect on the condition
(financial or otherwise), properties, assets, operations or

prospe=ts of the Business.

(3) Except as saet forth in Schedule 5.28 hereto, the Seller
has nct been subject to any civil, criminal or administrative
action, suit, claim, hearing, notice of violation, investigation,

inquiry or proceeding for failure to comply with, or received

-55=
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notice of any violation or potential 1l1iability under, the
Environmental Laws where such could have a materiial adverse effect
on tha condition (financial or othervise), prcperties, assets,
'operAtioﬁn or prospects of the Business nor is ths Seller aware of
any information, whether or not confirmed or repoited, which could
give rise to any such potential liability.

(h) Except as set forth in Schedule 5.28 hereto, no real
property, site or facility (as defined in the Comprehensive
Envirormental Response, Compensation and Liability Act of 1980, 42
U.S.C. § 9601(9) (“CERCLA"™)) of the Seller and used in the Business
is (i) 1listed or proposed for 1isting on the National Priority List
or, is (ii) 1listed on the Comprehensive Envirormental Response,
Compensation, Liability Information 8yst§n IList (“CERCLIS")
promulgated pursuant to CERCLA, or any comparable list maintained

by any foreign, state or local government authority.

(1) Except as set forth in Schedule 5.28 hereto, any
underground storage tanks at any real property, site or facility
(as defined in CERCLA) of the Seller and utilizec¢ in the Business

are usad and operated in compliance with the Environmental Laws.

(J) Except as set forth in Schedule 5.28 hereto, the Seller
has deljivered to the Buyer true, complete and correct copies or
results of any reports, studies, analyses, tests or monitoring in

the possession of or initiated by the Seller pertaining to the
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existence of Eazardous Materials and any other envirommental
concerns relating to the Business and any of its facilities, or
- sites or real property now or at any time ever owned, leased, ;
.operatod, used or controlled "by the Seller or any of its
predecassors in interest, and used in the operaticn of the Business

or concerning compliance with or liability under the Environmental
laws.

(k) Except as set forth on Schedule 5.28 Freretoc and to the
best of Seller’s knowledge, there are no polychlorinated biphenyls
in or at any premises now or at any time ever ovmed, operated or

controlled by the Seller and utilized in the Bus:iness.

(1) Except as set forth in Schedule 5.28 hareto, the Seller
has rasoved all asbestos and asbestos containing materials in
compliance with all applicable statutes, laws, regulations and
rules of all applicable governmental authorities from the
properties and assets now or at any time ever owned, leased,
operated or controlled by the Seller and utilized in the Business
and further wvarrants and represents that to the best of Seller’s
knowleige the facilities on such properties materially comply with
the Environmental Laws including, but not limited to, Occupational
Safety and Health Act regulations with respect to ambient air

exposure to asbestos.

-57-
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Section 5.29 Related Party Transactions. Excep!: as set forth on
Schedule 5.29 hereto, ncne of the §eller or any director or officer
of the Seller, nor any member 6f the "immediaze family® of a
" director or officer, is currently a party to any transaction with
the Seller which relates to the cperation of the Business (other
than for services as employees, officers and directors), inciluding
without limitation any contract, agreement or other arrangement
providing for the furnishing of services to or by, providing for
rental of real or persocnal property to or <froa, or otherwise
requiring payments to or from, any such person, or to or from any
corporation, partnership, trust or other entity ia which any such
person, or group of such persons, owns in exceus of 5% of the
outstanding equity interest. Por purposes of th.s Section 5.29,
"immediate family” shall include an individual’s spouse, parents,
children, siblings, mothers and fathers-in-law, brothers and

sisters-—-in-lav and sons and daughters-in-law.

Section 5.30 [Effective Date of Representations and Warranties.
Each representation and warranty set forth in this Article V shall
be deenmed to be made on and as of and speak on and as of the date

hereof and on and as of the Closing Date.

Section 5,31 Certain Matters Relating to the Status of the Seller
as Debtor in the Bankruptcy Proceeding. None of the Purchased
Assets ls subject to any "lien” as defined ’in Section 101(33) of
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the Bankruptcy Code, or other interests of any party other than

Seller.

Section 8.32 W. When usea in this Article v, the
term "to the best of Seller’s knowledge® or "to the Seller’s
knowledge™” or wvords to that effect means (i) to the actual
knowledge of one or more of those individuals listed on Schedule
5.32 horeof (collectively, the "Seller Management Team™) and (ii)
knowledge that a reasonable man would expect one of the Seller

Managenent Team to know or reasonably should have known.
ARTICLE VI~-REPRESENTATIONS AND WARRANTIES OF THE BUYER

Tha Buyer represents and warrants to the Seller, and the
Seller in agreeing to consummate the transactions contemplated by
this Agreement has relied upon such representations and warranties,

that:

Bectior, 6,1  Organization. Standing and Power. The Buyer is a
limited partnership duly organized, validly existing and in good
standing under the laws of the State of Delaware and has the
requisite power and authority to own, lease &and operate its
properties, to carry on its business as now being conducted and to
enter into this Agreement and consummate the transactions

contemplated hereby.
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Section 6.2 Yalid and Binding Agreements. All necessary action
on the part of the Buyer has been taken to authorize the execution

and delivery of this Agreement, the performance of its obligations -
hereundar and the consurmation of éhc. transactions contemplated

hereby. This Agreement has been duly and validly executed and

delivered by the Buyer and constitutes a wvalid and binding

agreement of the Buyer, enforceable in accordance with its terms,

subject to thae approval of the Bankruptcy Court as provided in

Section 1.4(b).

Section 6.3 No Violation. Subject to the approval of the
Bankruptcy Court as provided in Section 1.4(b), neither the
execution and delivery of this Agreement nor the consummation of
the transactions contemplated hereby nor compliance with any of the
provisisns hereof will (a) violate or conflict with the Partnership
Agreement of the Buyer or any statute, code, ordinance, rule,
regulation, judgment, order, writ, decree or injunction applicable
to the Buyer, or (b) violate or conflict with, or result in a
breach of any of the provisions of, of constitute a default (or any
event which, with or without due notice or lapse of time, or both,
would constitute a default) under, or result in the termination of,
or accelerate the performance required by, or result in the
creation of any Encumbrance upon any of the properties or assets of
the Buyer under, any of the terms, conditions or provisions of any

note, bond, mortgage, indenture, deed of trust, license, lease,
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agreemant or other instrument of the Buyer, other than encumbrances
intendad and permitted by Buyer.

Section 6.4  cConsents and Approvals. No permit, consent,
approval or authorization of, or declaration, <£iling or
registration with, any governmental authority is nscessary in
connection with the execution and delivery of this Agreement by the
Buyer or the consummation by the Buyer of the transactions
contemplated hereby and no consent of any third party is required
to congummate any of the transactions contemplated hereby, except
for thae approval of the Bankruptcy Court as provided in Section
1.4(b) and coumpliance with the requirements of the HSR Act.

Section 6.5 Broker’s or Finder’s Feeg. Buyer will hold Seller
harmlesis from any claim for payment of a fee or commission of a
broker, investment banker, agent, person or firm acting on behalf
of the Buyer or under authority of the Buyer either directly or
indirectly.

ARTICLE VII--COVENANTS

Section 7.1 compliance with Lav. From the date hereof and
througk the Closing Date, the Seller will promptly comply in all

material respects with all laws and regulations (including, without
limitation, those relating to occupational satety, the protection
of the environment and employee benefits) aprlicable to the
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Business and all laws and regulations with which compliance is
required for the valid consummation of the transactions
contemplated hereby and will ‘promptly mnotify the Buyer of any
i-e'qal', administrative or othu: f:tocaedinqu'; investigations,
inquiries, complaints, notices of viclation or other asserted
claims, Judgments, Injunctions obr ©restrictions, pending,
outstanding or, to the best of Seller’s knowledgs, threatened or
contenplated, which could affect the Business.

Section 7.2 Operation of Business Prior to Closing. Prior to the
Closing Date, and except as otherwise contemplated by this
Agreement or with the specific prior written consant of the Buyer
and as subject to the jurisdiction of the Bankruptcy Court, the
Seller covenants and agrees, with respect to the Business, as

follows:

(a) The Seller shall conduct the Business in the ordinary
course, consistent with past practices and in accordance with all
applicable provisions of the Banxruj:tcy Code and Rules and all
applicable orders of the Bankruptcy Court. Without liniting the
foregoing, Seller shall not advance ship sales orders for future
months or ship prior to invoicing any inventory to any custonex;,
nor shall Seller furnish any customer credit terms over 30 days,
unless such customer has, on a continucus basim over the past
twelve nonths, been granted extended (over 30 days) terms, in which

case such customer can be afforded terms comparable to those

ExpiBiT A
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previocusly granted to him. Seller shall furnish Buyer a 1ist of
all customers afforded such extended terms;

(b) The ‘Seller shall not enter into iny contract or
commitmont entailing a commitment, ©f make any expenditures for,
property, or equipment in excess of $23,000 in the aggregate;

(c} The Seller ghall not enter into any employment agreement,
sales agency agreement or other contract for the performance of
personal services which is not terminable without liability upon no
more than thirty (30) days’ notice or grant any increase in the
rate of compensation or in the benefits payable or to beconme
payable to any officer or other employee or to any agent or
consultant over the levels in effect on the date hareof other than
normal merit increases of officers and employeos or increases

required by applicable law;

(d) The Seller will use its best efforts to preserve the
Business intact and the goodwill of customers and others having
business relations with the Seller and to keep avallable the
employees of the Seller;

(e) The Seller will maintain its real and peruonal properties
in as g-od as state of operating condition and repair as they are
on the date of this Agreement, except for ordinary wear and tear;

and Seller will immediately notify Buyer of any lien, restriction,
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pledge, security interest or encumbrance of any kind, or any
threataned such item, to be placed upon such property.

(2) The Seller will not terminate or modify any lease;,
contracts, governmental licenses, permits, or other authorizations
or agraements affecting its real and/or personal properties or the
operation thereof or any additional lease or contract of any nature

affecting such properties or the operation thereof;

(9) The Seller will keep in force all policies of insurance

covering or relating to its real and personal property:

(h) The Seller will not knowingly do or omit to do any act,
or pernit any act or omission to act, which may cause a breach of
any Operating Agreement or a breach of any representation,

warranty, covenant or agreement made by Seller herein;

(i) The Seller will not enter into any contract or
commitnent, and no purchase of raw materials or supplies and no
sales of any of its assets will be made, exsept (i) normal
contracts or comnitments for the purchase of, and normal purchases
of, supplies made in the ordinary course of businens and consistent
with current -practice in the most recent completed fiscal year, and
(11) normal contracts or commitments for the sals of, and normal
sales of, product or inventory in the ordinary course of business

and consistent with past practice; and Seller shall provide
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concurrent notice to Buyer of contracts, commitments, purchases or
other operating obligations of the Business from the date hereof
until the Closing; ' | '

(J) No cbligations or 1iabilities relating to the Business,
vhether absolute or contingent (including 1itigation claims), ghall
be discharged, satisfiad or paid, other than liatilities showm on
the Financial Statements and the Business Financial Statements and
liabilities incurred after the date thereof in the ordinary course
of business and in normal amounts, and no such discharge,
satisfaction or payment shall be effected other ttan in accordance
with the ordinary payment terms relating to the 1liability
discharged, satisfied or paid; and Seller shall provide concurrent

- notice to Buyer of the payment, satisfaction or discharge of such
obligation from the date hereof until the Closing.

(k) No debts of or claims against others held by the Seller
shall te canceled or released and no rights relating to the

Business shall be waived;

(1} The Seller will not write up the value of any inventory,
determine as collectible any notes or accounts receivable which
were praeviously considered to be uncollectible, or increase the
amount of any receivables, except for adjustments and changes in
the ordinary course of business and consistent vit:h'past practice

and genesrally accepted accounting principles:;

CHHBIT A -es5- ({5
TRADEMARK _

REEL: 002286 FRAME: 0915



APR-13-83 TUE 23:02 KAHN KLEINMAN FAX NO. 21566861008 P. 44

() The Seller will not make any new elections with respect
to Taxss, or any changes in current elections with respect to

taxes, affecting the Purchased Assets;

(n) The Seller will not make any change in any method of

accounting principles or practices:; and

(o) <The Seller will not make any change in its policies for

extension of credit to customers.

Section 7.3 Access. At all times prior to the closing Date, the
Seller shall provide the Buyer and its representatives with full
and reasonable access to, and will make available for inspection
and“review, all properties, personnel, books, rsacords, reports,
schedules and accounts of the Seller relating to the Business in
order that the Buyer may have full opportunity to make such
investigation as it shall desire to make of the Business. It is
understood that the Buyer shall be permitted to maintain personnel
on the premises of the Seller during customary business hours t?
observe all aspects of the operations of the Business and to confer
with ths Seller’s management, attorneys and other third parties
reasonably requested for verification of any information obtained
pursuant to such observations. The Seller also consents to the
examination by (a) Price Waterhouse of the work papers of Deloitte
pertaining to the Business, including work papers relating to the

work on the audit referenced in Section 7.4 kelow, and will

b
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cooperate with Buyer to obtain such access and related information
from Deloitte and (b) the Buyer, its environmental consultants and

counsel of the premises and all environmental records of the Seller

pertaining to the'Business.

Section 7.4 Audited Financial Statements. Seller shall deliver to
Buyer the audited consolidated financial statements of the Seller
as of aad for the year ended December 31, 1592, as soon as they are

available in final form.

Section 7.5  Preparation and Delivery of Schedules and Exhibits.
The parties hereto acknowledge that this Agreement will be signed
prior to the preparation and delivery of the Schedules and Exhibits
requirei hereunder. The Seller agrees to provide to the Buyer by
no later than April 14, 1993, unless such date is oxtanded by
Buyer, all of the Schedules regquired hereunder. Both the Buyer and
the Seller also agree to negotiate in good faith to reach an
agreenent by no later than April 14,’1993, on all of the material
terms and conditions to each of the Schedules and Exhibits to this

Agreement.

ARTICLE VIII--CONDITIONS PRECEDENT.TO .OBLIGATIONS OF THE BUYER

All obligations of the Buyer that are to be discharged under
this Acreement at the Closing are subject to the Seller's
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fulfrillment on or before the Closing or effective as of the Closing
Date, of each of the following conditions (unless expressly waived,
extendaed, or modified in writing by the Buyer (in its sole and
‘absolute ;liscretion) at any time at or prior to the Closing) and
the Se_ler shall use their reasonable efforts to cause sach of such
conditlions to be satisfied:

Section 8.1  Representations and Warranties. oOn the Closing
Date, the representations and warranties of the Seller set forth in
Article V of this Agreement shall be true and correct in all
material respects as of the date of this Agreement and as of the
Closing Date as though such representations and warranties had been
made on and as of the Closing Date and the Buyer shall have
received at the Closing a certificate, dated at the Closing Date,
signed by the President or Vice President of the Seller to such
effect.

Section 8.2 Covenants, Agreements and cConditions. i‘he Seller
shall have fully and completely peftomed and complied, in all
material respects, with all covenants, agreements and conditions
contaired in this Agreement required to be performed by it on or
prior to the Closing Date, and the Buyer shall have received at the
Closing a certifticate, dated the Closing Date, signed by the
President or the Vice President of the Seller to such effect.
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Section 8.3 No Material Adverse Change, During the period from
December 31, 1992, to the Closing Date, there shall not have been
any material adverse change in the condition (financial or °
-.otherwiu) or sarnings of the séli.t-. "

Section_ 8.4 Consents and Approval; All corporate and other
proceedings, as applicable, to be taken, and all consents to be
obtained in connection with the transaction contamplated by this

Agreemont by the Seller and all documents incident thereto shall be
reasonably satisfactory in form and substance to the Buyer and its
legal counsel, each of whom shall have received all such originals
or certified or other copies of such documents as either may

reasonadly request.

Section 8,5 Proceedinas. No order or injunction shall have been
issued prohibiting <the consummation of the transactions
contenrilated hereby.

Bectior 8,6 Governwental Approvals. There shall have been

received 2ll necessary governmental consents or authorizations

required in connection with the transactions contemplated hereby.

Section 8.7 Insurance. The Seller shall have maintained in full
force and effact the insurance coverage described in Schedule 5.14

hereto or policies providing substantially equivalent coverage.
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Section 8.8 HSR Act. etc. All waiting periods applicable under
the HS2 Act with respect to the consummation of the transactions
contemplated by this Agreement shall have expired or shall have

" been torminated, and there shall have been received all nécessar'y
consents or govermmental authorizations of jurisdictions in which
the Seller conducts the Business for the transfer of ths Purchased
Assets by the Seller to the Buyer.

Section 8.9 Deliveries. The Seller shall have delivered to the
Buyer the items referred to in Section 3.2.

Sectjor; 8,10 cCustomer Relationshipg. There shall be no material
adverse change in any of the Seller’s relationships with its
customers listed in Schedule 5.24 hereto.

Section 8.11 No Liens. There shall be no Encumbrances, on the
Purchased Assets.

Section 8.12 Overbid and Termination Fee Approval. Bankruptcy
Court shall have entered an order or orders approving the Overbiad
and Termnination Fee Motion submitted by the Buyer and Seller and a
true copy of such executed order or orders shall have been
delivered to Buyer and there shall not be pending any appeal

thereof.

-70~ \‘CO
TRADEMARK

REEL: 002286 FRAME: 0920



APR-13-83 TUE 23:08  KAHN KLEINMAN FAX NO. 2168961000 P. 49

Section 8,13 Blll of Sale. The Seller shall have executed and
delivered the Bill.of Sale to Buyer.

" *"  gectiop 8,14 Assionment and Assumption Agreemeat. The Seller
shall have executed and delivered the Assignment and Assumption
Agreenant to the Buyer.

Section 8,15 Escrow Agreement. If applicable, the Ssller shall

have extecuted and delivered the Escrow Agreement to the Buyer.

Section 8,16 Consulting and Noncompetition Agresments. Messrs.
Hrudka and CGardner and Seller shall have executed and delivered

their respective Consulting and Noncompetition Agreements to the

Buyer.

Section 8.17 PBankruptcy Court Approval. (a) &after notice and
hearing as described in Section 1.4(b), the Bankruptcy Court shall

have entered an order or orders substantially in the form described
in Section 1.4(b), the appeal period'on such order(s) shall have
expired and no stay of such order(s) shall have been issued.

(b} The Buyer shall have received a certified copy of the
entered order(s), together with a declaration of Debtor’s counsel
that no stay of such order has been issued by a court of competent
Jurisaiction.
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(c) The Bankruptcy Court shall have entered an order
authorizing the Seller to enter into all collateral instruments to
this Agreement, including, but not limited to, the Partnership
Agreement, the Transactional Servi-ées' ‘A.grunent, the Lease, and

Escrov Agreenment.

Sectior. 8,18 Asgignment of certain Overating Agreements. The

Seller shall have obtained and delivered to the Buyer the order or
orders of the Bankruptcy Court described in Section 1.4(b)
approving the assignment to Buyer of those Operating Agreements
listed on Schedule 1.2(b).

Section 8.19 lease. The Seller shall have executad and delivered
the Lease to the Buyer, and Buyer shall have received from National
City Bank, the mortgagee of the real property, its consent to the

Lease.

Section 8,20 Iransitional Services Agreepent. The Seller shall

have exacuted and delivered the ‘I‘ransitional Services Agreaement to

the Buyer.

Bection 8.21 Schedules. The final schedules delivered under
Section 7.5 of this Agreement are materially different from the

schedules which were delivered prior to or at the time of executing
the Agreaement, which schedules were initialled for identificatioen
purposes by both parties, provided, however, that this condition
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shall be deened satisfied unless Buyer notifies Seller to the
contrary on or prior to the date that is two business days
following the date of execution of this Agreement.

Section 8.22 Indemnity Agreement: Buyer, Ssaller and Eaton
Corporation shall bhave executed the environmental indemnity
agreemaent (the "Indemnity Agreement®), in a form satisfactory to
all parties.

ARTICLE IX--CONDITIONS PRECEDENT TO OBLIGATIONS OF THE SELLER

All obligations of the Seller that are to be discharged under
this agreament at <the Closing are subject to the Buyer’s
fulfiliment on or before the Closing or effective as of the Closing
Date of each of the following conditions (unless expressly waived,
extended or modified in writing by the Seller (in its sole and
absolute discretion) at any time at or prior to the Closing) and
the Buyer shall use its reasonable e:forts to cause each of such

conditions to be satisfied:

Section 9.1 Representations and Warranties. On the Closing Date,
the representations and wvarranties of the Buyer set forth in

Article VI of this Agreement shall be true and corrsct in all
material respects as of the date of this Agreement and as of the
Closing Date as though such representations and warranties had been

made on and as of the Closing Date, and the Seller shall have
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received at the Closing a certificate, dated the Closing Date,

signed by the President or a vice President of the Buyer to such
effect. '

Section 9.2 Covenants, Agreements and conditions. The Buyer
shall have performed and complied, in all material respects, with
all covenants, agreements and conditions contained in this
Agreement required to be performed by it on or pricr to the Closing
Date, and the Seller shall have received at the Closing a
certificate, dated the Closing Date, signed by tha President or a
Vice President of the Buyer to such effect.

Section 9,3 Proceedings. No order or injunction shall have been
issued prohibiting the consummation of ths transactions
contenmplated hereby.

Section 9.4 Consents. All consents to be obtained in connection
with the transactions contemplated 'by this Agreement and all
docunments incident thereto shall be reasonably satisfactory in form
and subistance to the Seller and its counsel, Hahn loeser & Parks,
each of whom shall have received all such originals or certified ér

other copies of such documents as either may reasonably request.

Section 9.5 HSR Act. etc. All waiting periods applicable under
the HSR Act with respect to the consummation of the transactions
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contemplated by this Agreament shall have expired or shall have
been terminated, and there shall have been receivad all necessary .
‘consents or governmental authorizations of jurisdictions ‘4n which
the Seller conducts the Business for the transfer of the Purchased
Assets by the Seller to the Buyer.

Section 9,6 Governmental Approvals. There shall have been

receivad all necessary governmental consents or authorizations

required in connection vith the transactions contemplated hereby.

Section 9.7 Deliveries. The Buyer shall have delivered to the

Seller the items referred to in Section 3.3.

Section 9.8 Assignment and Assumption Aqgreemept. The Buyer shall
have executed and delivered the Assignment and Assumption Agreement
to the Seller.

Secticn 9.9 Escrow Agreement. If applicable, the Buyer shall have
executed and delivered the Escrow Agreement to the Seller.

Section 9.10 Bankruptcy Court Approval. After notice and hearing
as described in Saection 1.4(b), the Bankruptcy Court shall havae
enterod an order or orders approving the Agreement and the sale of
the Business as contemplated by this Agreement, the appeal period
on such order or orders shall have expired and no stay of such

executed order or orders shall have been issued.

—
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section 9,11 Iease. The Buyer shall have executed and delivered
the lease to the Seller.

Section 9,12 Plan of Reorganization. The Bankruptcy Court shall
have entered an order or orders approving the confirmation of the
Plan of Reorganization, the appeal period on such order(s) shall
have expired, and no stay of such order or orders shall have been

issued.
ARTICLE X--POST CLOSING MATTERS

Section 10.1 Indemnificatjon. (a) The Seller shall protect,
defend, hold harmless and indemnify the Buyer, its ofticers,
directors, partners, employees and agents, and their respective
gsuccessors and assigns from, against and in respect of any and all
losses, claims, liabilities, deficiencies, penalties, fines, costs,
damages and expenses whatsoever (including, without limitation,
reasonable professional fees and costs of investigation,
litigation, settlement, and judgment and interest) (*Losses®) that
may be suffered or incurred by any of them arising from or by

reason of any of the following:

(1) Any breach of any representation or warranty made
by the Seller in this Agreement or contained in any certificate
executod by the Seller and delivered to the Buyer in connection
with this Agreenment;

=X 76-  \{U  TRADEMARK
REEL: 002286 FRAME: 0926



APR-13-83 TUE 23:10 KAH" “LEINHAN FAX NO. 21F""31008 P.55

(11) any breach of any term, condition, covenant or
agreemont made by the Seller in this Agreement;

(1ii) any liability which is not an Assumed uab.uity
and/or which is not assumed by Buyer at Closing, ircluding, but not
limited to the claims, litigation or other matters disclosed in any
Schedule to this Agreement or which should have been disclosed to
Buyer during due diligence; and

(iv) Any and all actions, suits, proceedings, claims,
demands, assessments, judgments, costs and expenses (including,
without limitation, interest, penalties, reasonable legal fees and
accounting fees) incident to the foregoing and the enforcement of

the provisions of Sections 10.1 and 10.2.

() Whenever the Buyer shall learn of a claim of $5,000 or
more which, if allowed (whether voluntarily or by judicial or
quasi-judicial tribunal or agency), would give rise to an
obligation of the Seller to indemnify the Buyer pursuant to
Sections 10.1 or 10.2, before paying the same or ayreeing thereto,
the Buyer shall promptly notify the Seller in writing of all such
facts wvithin the Buyer’s knowledge with respe?t to such claim and
the amount thereof. If, prior to the expiration of fifteen (15)
days from the mailing of such notice, the Seller shall request, in
writing, that such claim not be paid, the Buyer shall not pay the
same, provided the Seller proceeds promptly, at thse expense of {hc
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Seller (including employment of counsel reasonably satisfactory to
the Buyer), to settle, compronmise or litigate, in good faith, such
claim. After notice from the Seller requesting the Buyer not to
pay such claim and the Seller’s assu.xnpﬁion (without reservation or
limitation) of the defense of such claim at its expense, the Seller
shall not be further liable to the Buyer in connection with the
defensae thereolf. However, the Buyer shall have the right to
participate at its expense and with counsel of its choice in such
gsettlemsnt, compromise or litigation. The Buyer shall not be
required to refrain from paying any claim which has matured by a
court judgment or decree, unless an appeal is duly taken therefrom
and execution thereof has been stayed, nor shall it be reguired to
refrain from paying any claim where the delay in paying such claim
would result in the foreclosure of a lien upon any of the property
or assets then held by the Buyer or where any delay in payment
would cause the Buyer an economic loss. The Buyer shall not be
required to notify the Seller prior to settling any claim described
in this Section 10.1(b) of less than $5,000. The failure to
provide notice as provided in this Ssection 10.1(b) shall not excuse
the Seller from its continuing obligations hereundler, however the
Buyer’s claim shall be reduced by any damage to the Seller
resulting from the Buyer’s delay or failure to provide notice as

describad in this Section 10.1(b).

(¢! The Buyer shall protect, defend, hold harmless and
indemnify the Seller, its officers, directors, employees and agents
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and their respective successors and assigns from, against and in
respec: of any and all losses that may be suffered or incurred by
any of them arising from or by reasocn of any of the following:

(1) Any breach of any representation, warranty,
covenant or agresment made by the Buyer in this Agreement or
contained in any certificate executed by the Buyer and delivered to
the Seller in connection with this Agreement; and

(i1) Any and all actions, suits, procsedings, claims,
demands, assessments, judgements, costs and expenses (including,
without limitation, interest, penalties reasonable legal fees and
accounting fees) incident to the foregoing Section 10.1(d) (i), and

the successful enforcement thereof; and

(1ii) Any and all actions, suits, proceedings, claims,
demands, assessments, judgments, costs and expenses (including,
without 1limitation, interest, penaltiei and reasonable attorneys’
fees) incident to payment of the Asdumed Liabilities, after the
Closing.

(d) For purposes of Section 10.1 and 10.2, any assertion of
fact and/or law by a third party that, if true, would constitute a
breach of a representation or warranty made by & party to this
Agreement and/or make operational an indemnification cobligation

hereunder, shall, on the date that such assertion is made,
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irmediately invoke that party’s cbligation to protect, defend, hold
harmless and indemnify the other party to this Agreement pursuant
to Sections 10.1 and 10.2.

Section 10,2 compliance with Environmental Requlatory Requirements
and Environmental Indemnification. (a) Anything hereinbefore or
hereinafter stated to the contrary notwithstanding, the Seller
shall be responsible for, and shall indemnify, defend, hold
harnless, release and covenant not to sue Buyer, its officers,
partners, employees and agents and their respective successors and
assigns from, against and in respect of any and all losses incurred
with regard to the matters set forth or referred tc in Section 5.28
or Schadule 5.28 based upon the presence of or any release or
threatened release of any Hazardous Material in existence or
occurring prior to the Closing Date, including the spreading of
such hazardous materials before or after the Closing Date, whether
caused by any act or omission of a thira party or parties or by
virtue of any condition or use of all properties now or at any time
ever owned, leased, operated or controlled by the Seller or its

predecessors in interest.

(b) This indemnification shall include any and all Losses
(based on any legal theory, including, without limitation, claims
of strict liability or successor corporate liability) relating to
or arising ocut of any claim by any person or regulatory agency

arising out of, related to or in connection with (i) any violation
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or alleged violation, attributable to circumstances or events
arising or occurring prior to the Closing Date, of any
Environmental Law; (ii) the  vioclation or alleged violation
attributable to circumstances or .-vcnts arising a-r occurring prior
to the Closing Date of any federal, state or local license, permit
or other govermnment approval, authorization, order, decree,
judgment, injunction, notice, or request for information pertaining
to any Environmental Law; (1ii) the generation, transport,
treatmant, recycling, storage or disposal of Hazardous Materials,
or arrangement therefor, prior to the Closing Date, to, at or from
any facility now or at any time ever owned, leased, controlled or
operatad by the Seller or its predecessors; (iv) any remedial
action or corrective action arising out of, related to, or in
connect:ion with property now or at any time ever owned, leased,
operatad, or controlled by the Seller at which Hazardous Materials
vere generated, treated, stored or disposed of prior to the Closing
Date; and (v) any claim of injury to employees of the Business or
any ot:ncz: person caused by the Seller’s use of asbestos in any
manner. Seller shall also indemnify Buyer from: (vi) any Losses
arising from any release of Hazardous Materials at or from the
property after the Closing Date, if and to the extent to which (A)
such releases result from operation on the property by Buyer in
substantially the same manner as Seller prior to the Closing Date,
(B) such releases are insignificant, (C) such releases are
unavoicdable, and (D) such releases do not result from intentional

disposal or misconduct ("Indemnifiable Post-Closing Releases®™):; and
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(vii) any losses arising from any violation of any permit
requirement at the Brookpark Road facility after the Closing Date
to the extent Buyer operates the Business substantially in the
" manner as Seller prior to the Closing Date. Seller ac)mowledge-s
that various hazardous materials are on the property, including the
conditions described in reports prepared by ERM-Midwest for Seller.
It shall be presumed that Hazardous Materials discovered on the
proper:cy after Closing are Seller’s liability, unless Seller can
prove that such Hazardous Materials do not result from
Indemnifiable Post-Closing Releases. Where Seller can bear the
burden of proof as outlined above, liability between Buyer and
Seller shall be apportioned equitably, it being understood that
Buyer shall have no liability for environmental claims arising from
conditions in existence at the Closing Date (including the
spreading of Hazardous Materials prior to or after the Closing
Date).

Section 10.3 Limitation. (a) The Seller shall be required to
defend, indemnify and hold harmless the Buyer for all breaches of
representations, warranties and covénants under Section 10.1(a)
only to the extent that the aggregate amount of losses exceeds
$125,000 except for the covenants set forth in Sections 1.4, 2.2,
2.3, 2.4, 2.5, 2.6, 4.1, 4.5, 7.3, 10.1(a)(1ii), 210.4, 20.5, 10.9
and 12.3 herein wvhich shall not be subject to such limitation.

-82- { \?_,
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(k) The Buyer shall be required to defend, indenmnify and hold
harmless the Seller for all breaches of representations, wvarranties
and covenants under Section 10.1(c) only to the extent that the
aggregate amount of lLosses exceeds sus,ooo,' except that the
covenants set forth in sections 2.5, 2.6, 10.1(c)(Z11), 10.4, 10.5,
10.8, and 12.2 herein which shall not be subject to such
limitations.

(c¢) The maximum liability of Seller to Buyer for breaches of
representations and warranties (other than those representations
identified below) shall be $4,000,000, unless such breach is shown
to be due to Seller’s (acting through Seller’s Management Tean
identified in Schedule 5.32) actual knowledge prior to the Closing
Date. For liabilities that are not Assumed Liabllities, for
breaches of Seller’s covenants and agreements, and for breaches of
the rcprcsentatibm in Sections 5.1 and 5.12, there shall be no
maximus limitation on Buyer’s ability to make claims against
Seller. Nothing in this Section 10.3 shall be desmed to limit or
cap Seller’s indemnification obligations under the Indemnity
Agreement or the lLease. |

Section 10,4 gConfidentiality. (a) Bach party hereto and its
respective accountants, attorneys, exployees and other agents, will
keep confidential all information, coral and written, (i) obtained
from any other party hereto or its affiliates and refrain from

using in any manner all information set forth above not otherwise
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publicly available notwithstanding the termination of this
Agreement and (ii) relating to or otherwvise pertaining to the
letter of intent relating to this transaction or the terms and
conditions of this Agreement. o

(b) The Seller agrees that, at all times from and after the
Closing Date, it shall keep secret and retain in strictest
confidence, and shall not use for its benefit or for the benefit of
others, confidential information with respect to the Business,
including, but not limited to, know-how, trade secrets, customer
lists, details of client or consultant contracts, pricing policies,
operational nmethods, marketing plans or strategies, product
development techniques or plans other than any of the foregoing
vhich are in the public domain (except through conduct of the
Seller which viclates this Section 10.4) prior to any disclosure by
the Saeller.

Section 10,5 Further Assurances.: Each party bhereto shall
‘cooperute with the other, and execute and deliver, or cause to be
executad and delivered, all such éther instrunents, including
ingstrunents of conveyance, assignment and transfer, and take all
such ocher actions as may be reasonably regquested by the other
party from time to time, consistent with the terms of this
Agreement, to effectuate the purposes and provisions of this
Agreenment.
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Section 10.6 gClosing Adjustments. (a) All prepaid or accrued
items which are transferred to the Buyer as part of the Purchased

Assets or are applicable to the Purchased Assets sghall be -
apportioned between the Seller and the Buyer according to the
amount of time covared by such items that the Business was owed by
the Seller or the Buyer, or as otherwise provided under the terms
of this Agreement; provided, however, that neither party shall pay
for any item without the prior written consent of the other party,
wvhich consent shall not be unreasonably withheld. If one party
fails to obtain such written consent, the other party shall be
released froa any liability with respect to such iten.

(b) The Seller shall use its reasonable efforts to arrange
for the transfer of existing utility and telephone services and
deposits, if any, relating to the Business into the Buyer’s name.
If any such deposits are returned to the Seller, the Seller shall
promptly reimburse the Buyer for said deposits.

(c) The Seller agrees that the Buyer shall have the right and
the authority to collect, for the account of the Buyer, all notes
and accounts receivable wvhich shall be transferred to the Buyer as
providad herein, and to endorse in the name of the Seller any
checks received on account of such notes and acccunts receivable.
The Seller agreaes that it will promptly transfer and deliver to the
Buyer any cash or other property that it may receive in respect of

such raceivables.
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Section 10,7 Transitional Assistanca. The Seller shall cooperats
with and assist the Buyer in the orderly transfer of the Business
Q:teg the Closing Date. Such cooparation and assistance shall
includa but not be limited 1':0 (a) the physica'l transfer of any
books, records and computer softvare of the Business, (b)
reasoniable access to and assistance from any employees remaining
with the Seller, and (c) reasonable access to and use of the
facilizies and equipment of the Seller during such transition
period.

Section 10,8 Access to Certain Records and Financial Data. The
Buyer shall cooperate with the Seller and provide the Seller and
its representatives with reasonable access tiuring normal business
hours to the records and other financial data reasonably necessary
for tho Seller to (a) timely file (i) any tax returns and (ii) any
reports, schedules or statements with the Securities and Exchange
Commission and (b) defend or prosecute any litigation in which the
Seller is a party.

Bection 10,9 Noncowpetition. The Seller agrees that for the
period commencing on the Closing Date and terminating four (4)

years from the Closing Date, it will not engags in any of the
activities proscribed in Section 4 of the COnsulting services and
Noncompetition Agreement, to be executed and dated as of the
Closing Date, by and among Buyer, Seller and Joe Hrudka. The

provisions of said Section 4 are incorporated herein by refarence.
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If the Seller shall breach any covenant of this Section 10.9, the
periocd specified in this Section 10.9 shall be extended by the
number of days during which the Seller is in breach of such "
covenant. The Seller acmowledges. that the periodﬁ of restriction,
the geographical areas of restriction and the restraints imposed by
the provisions of this Section 10.9 and Section 10.4 are fair and
reasonably required for the protection of the Buyer. In the event
that any of the provisions of this Section 10.9 relating to the
geographic areas of restriction or the periods of restriction shall
be deened to exceed the maximum area or period of time which a
court of conmpetent jurisdiction would deem enforceable, the
geographic areas and times shall, for the purposes of this
Agreement, be deemed to be the maximum areas or time periods which
a court of competent jurisdiction would deem valid and enforceable
in any state in which such court of competent jurisdiction shall be
convenaed. The Seller agrees that any violation of the covenants
contained in this Section 10.9 and Section 10.4 is likely to cause
irreparable damage to the Buyer and may, as a matter of course, be
restrained by process issued out of a court of competent

jurisdiction, in addition to any other remedies provided by law.

Secticn 10,10 Use of Vehicles. The Seller agrees that for the
five~year period commencing on the Closing Date and eni!inq on the

f£ifth anniversary thereof, it shall make any or all of the Classic
Cars available to Buyer for advertising and promotional purposes
(the “Promo Event®). Buyer shall pay all costs, including

g7
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insurance, associated with wmoving the cars to and from their
present locations for purposes of the Promo Event:. The foregoing
covenant shall nat be applicable to any purchaser or other
transferes of ocne or more of the Classic Cars; provided, however;
that in the svent ona or more of the Classic Cars is sold or
othervise transferred to any director or officer of Seller, or any
penmber of his immediate family, as part of such sale, Saller ghall
get the written agreement of such transferee to be bound by the
provisions of this Section 10.10.

Sectior _10.11 Performance Industries. Seller shall retain all
rights to the trademark registration application %Performance

Industries.® In the event within the five-year period commencing
on the Closing Date and ending on the fifth anniversary thereof,
Seller desires to sell, transfer or otherwise assign the trademark
application, or the raesulting registration, Buyer shall have the
right of first refusal to acquire the mark on the same terms and
conditions as the proposed assignee. Further, at any time within
the five-year period, Seller agrees to give Buyer 60 days notice of
any decision to abandon the mark or to terminate its application.

ARTICLE XI--TERMINATION

Section 11,1 Methods of Termination. This Agreement may be
terminated at any time prior to the Closing:

! 8 W% QW
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(a) by the mutual consent of the Buyer and the Sellaer;

(E) by the Buyer vithin five (5) business days of its receipt
from the Seller of all of the Schedules required hereunder pursuant
to Section 7.5, if the Buyer objects, in its reasonable discretion,
to any of the items contained in any of tha Schedules provided,
however, that Buyer’s rights under this clause (b) shall expire, if
not previously exercised, on the date that is two business days

following the date of execution of this Agreement:

(c) by the Buyer at any time within sixty (60) days from the
date of approval and confirmation of this Agreement by the
Bankruptcy Court upon terms deemed acceptable to Buyer, if any of
the conditions provided for in Article VIII of this Agreement shall
not have been ngt or vaived prior to such date; provided, that it
any third party makes an offer for the Purchased Assets which the
Seller plans to accept, the Buyer may also terminate this Agreement
thirty (30) days after delivery to the Buyer of a notice described
in Section 1.4 evidencing the Seller’s intent to sell the Purchased
Assets to a third party: or

{d) by the Seller if the Bankruptcy céurt approves the sale
of the Purchased Assets to a person other than Buyer or at any time
after May 31, 1993 if (i) the Bankruptcy Court fails to approve
this 2greement and the sale contemplated thereby or (ii) any of the

AHIBIT 4
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conditions specified in Sections 9.1 through 9.11 shall not have
been mat or waived prior to May 31, 1993; or

(3) by the Buyer if the Bankruptcy Court fails to hold the
hearing on contirmation of the Plan of Reorganization on or before
May 31, 19937 or

(f) by the Buyer if the Seller fails to sutmit for approval
the Joint Motion for Approval of Overbid Procedure and Termination

Fee on or before April 9, 1993; or

(g) by the Buyer if this transaction fails to close on or
before May 31, 1993; or

(h) by the Buyer if it has not closed, to Buyer’s
gatisfaction, its (financing for the transaction with Heller

Financial, Inc.

Section 11,2 Procedure Upon Termination. In the event of
termination by the Buyer, the Seller, or both, pursuant to this
Article XI, written notice thereof shall promptly be given to the
other party and the cbligations of the Buyer and the Seller under
this Agreement shall, except as set forth below, terminate without
further action. Upon any such termination:

-90- e
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(a) each party will redeliver all documents, work papers and
other materials of the other party relating to the transactions
contexplated hereby, whether cbtained before or after the execution -
heieof, to the party furnishing the same;

(b) all information received by any of the parties shall be
held in accordance with Section 10.4; and

(c) no party shall have any liability or further obligation
to any other party, except for (i) the Break-Up Fee owed to the
Buyer pursuant to Section 1.4(2) and (ii) such lejal and equitable
rights and remedies as any party may have under <his Agreement or
otherwise, by reason of any breach or violation of this Agreement

by the other party.
ARTICLE XII-~EMPLOYMENT MATTERS

Secticn 12.1 Termination of Employment by Seller. Seller shall
termirate the employment of all of the employees of the Business

immediately prior to the effective time of the transaction
contexplated by this Agreement on the Closing Date, so that at the
effective time, Seller shall exmploy no one in the Business. Seller
shall bear all resulting liabilities, if any, caused by or arising
from such termination, including, but not limited to:

(1) severance pay;

(11) accrued vages;

EXHIBIT A -91-
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(1ii) sick leave;
(iv) unenmployment compensations;
(V) claims for back pay and/or reinstatement; o
(vi) any and ;11 clainms arlsing';ut of exmployment on
or prior to the Closing Date.
Notwithstanding the foregoing, Buyer agrees to assume the accrued
vacation pay obligation with respect to those employees of Seller
hired by Buyer.
$Seller hereby agrees that it will not notify, promise,
represent, advise or otherwise communicate to any employee that
Buyer will be hiring any or all such employees or otherwise make
any oifer of employment on behalf of Buyer.

Section 12.2 Buver’s Obligation. Buyer represents and covenants
that it will hire not less than such nunber of fcrmer employees of

Seller engaged in the Business so as to avoid a "mass layoff" or
"plant: closing® as defined in the Worker Adjustment Retraining
Notiflcation Act of 1988 (PWARN") and, conseguently, any
requirement by Seller to comply with the notice provisions of WARN.,
Buysr’s offers of employment shall include credit for prior years’
service with Seller for purposes of datermining rights and
benefits, including, but not limited to seniority, vacation and
sick leave. Buyer represents and covenants it will not at any time
vithin sixty-five (65) days (or such longer period provided by
applicable law) after the Closing Date engage in a "mass layoff™ or

splant: closing” as these terms are defined in WARN or any similar
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conduct in violation of applicable state law. In the event, as a
result of any action taken by Buyer after the Closing Date, Seller

shall be desmed not to have complied with the provisions of WARN,"
” Buyer agress to defend, hold harmiess and indemnify Seller from and
against any and all losses, claims, 1iabilities and expenses
associated with such failure to comply. The foregoing is not
intencled to prevent Buyer from operating the Business consistent
with past practice in connection with temporary 1layoff of

employees.

Secticn 12.3 Notice to Emplovees. As soon as practicable prior to
the Closing Date, Buyer shall advise Seller of the names of those

employses to whom it expects to make offers of employment. The
parties agree to cooperate so that Seller’s notices of termination
and Buyer'’s employment offers to affected employeves are delivered
in such a manner as to minimize the effect of such announcements on

the Business.

Section 12,4 Bepnefits, The medical benefit plans obtained by
Buyer for the employees engaged in the Business shall wvaive pre-
existing illness and injury of the employees formerly employed by
Seller, so that employees are not materially adversely affected by
the change from Seller’s medical benefit plans to Buyer’s medical
benefit plans. Further, Buyer shall provide sach group health
benefit coverage as may be required to eliminate any and all ERISA

12 %
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obligations of Seller to provide “continuation coverage" for the

former employees of the Business hired by Buyer.

Iuyer shall become the successor employer of the ur Gasket
Comparyy Retirement Plan for Hourly Employees and shall take all
steps to amend the plan and make all f£ilings required by ERISA to
effaoctuate the assumption. Seller agrees to cooperate with Buyer
and shall sign all documents necessary to accomplish the foregoing.

ARTICLE XIII-~-MISCELLANEOUS

SBectjon _13.1 Linitation on Claims for Breaches of
Representations, Warranties, Covenpants and Aqreements. — All
representations and wvarranties of the Buyer and the Seller
contained in Articles V and VI herein and in any certificate
executed and delivered by either of them in connection with this
Agreement shall survive the Closing Date and shall terminate and
expire eighteen (18) months thereafter: provided, however if that
Buyer or Seller shall have asserted a bona fide claim in writing
against the other, such representitions and wvarranties shall
survive until such claim 4s resolved. Any clain for
indemnification under Article X brought by either party for breach
of any covenant or agreement contemplating performance after the
Closing Date must be made within one year of the non-breaching
party’s discovery of the alleged breach of such covenant or
agreenment.
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No claim for any breach of the representations, warranties,
covenants or agreements of this Agreement may be pursued, and the
parties expressly yaivd any clain, agginst (1) any ofticer,
director or shareholder of Seller or the cdrpor&tn general. partner
of Buyzr or (ii) against any limited partner of Buyer (except as to
clairs against Mr. Gasket Company in its capacity as Seller) or its
officers, directors or shareholders.

Section 13.2 Notices. All notices, requests, consents and other
comnmunications hereunder shall be in writing and may be delivered
perscnally (including by courier) or by first class registered or
certified wmail, postage prepaid, addressed to the following
addresses or to other such addresses as may be furnished in writing
by one party to the others:
(a) 4if to the Seller:
Prior to Closing Date: Mr. Gasket Company
_ 8700 Brookpark Road
Brooklyn, Ohio 44125-6899
Attention: Al Garceau
After the Closing Date: Performance Industries, Inc.
2401 West First Street
Tempe, Arizona 85281
Attn: Joe Hrudka
with, in either case,
a copy to: Hahn Loeser & Parks
. 3300 BP America Building
Cleveland, Ohio 44114-2301
Attention: wilton §. Sogg, Esq.
and to Howvard B. Gardner, C.P.A.
4807 Rockside Road, Suite 460
Cleveland, Ohio 44131
(b) if to the Buyer: Performance Parts Co., L.P.

6140 Parkland Boulevard
Mayfield Heights, Ohio 44124

T 95~
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vith a copy to: Kahn, Kleinman, Yanowitz & Arnsan
2600 Erigviev Tower
Cleveland, Chio 44114
Attn: Richard 8. Rlvitz, Esq.
Service of any such notice or other communication so made by -
mail shall be deemed complete on the day of actual dalivery thereof

as shown by the addressee’s registry or certification receipt.

Section 13.3 Governing Law. This Agreement shall be governed by,
and construed in accordance with, the laws of the State of Ohio,
unless other lav is expressly stated as to any section hereog,
without regard to such jurisdiction’s conflicts of laws principles.
The parties agree that venue for any suit, acticn, proceeding or
litigation arising out of or in relation to this Agreemant shall be
in any federal or state court in the State of Ohio having subject

patter jurisdiction.

Section 13.4 Modification: Wajiver. This Agreement ghall not be
alterel or otherwise amended except pursuant to an instrument in
wvritingy signed by the Buyer and the Seller. Any party may waive
any misrepresentation by any other party, or any breach of warranty
by, or fallure to perform any covenant, obligation or agreement of,
any other party, provided that mere inaction or failure to exercise
any right, remedy or option under this Agreement, or delaying in
exercising the same, will not operate as nor shall be construed as
a walver, and no waiver will be effective unless set forth in

writingy and only to the extent specifically stated therein.
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Section 13.5 Entire Agreement. This Agreement, the Schedules and
Exhibits hereto and any other agreements or certificataes delivered
pursuant hereto constitute the entire agreement of the parties .
hereto with respect to the matters contemplated hereby and
supersede all previcus written or oral negotiations, commitments,

representations and agreements.

Section 13.6 Assignment: Suyccessors and Assians. This Agreement
may not be assigned by the Seller without the prior written consent

of the Buyer. The Buyer may assign this Agreement and any of the
covenants, representations and warranties contained herein to an
affiliated entity of the Buyer or any lender which provides
financing to the Buyer in connection with the transactions
contemplated herein without the prior written consent of the
Seller. B8ubject to Section 12.1, all covenants, representations,
warranties and agreements of the parties containel heresin shall be
binding upon and inure to the benefit of their respective

successors and assigns.

Section 13.7 Public Announcements. ‘No public announcement of the
transactions contemplated heredy prior to the Closing or of the
terms hereof at any time shall be made by any party without the
prior written consent of the other party, not to be unreasonably
withheld or delayed, except to the extent as may be required by law

in the opinion of counsel to the Buyer or counsei to the Seller.

ONSH!
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Section 13.8 Severabilitv. The provisions of this Agreement are
severable, and in the event that any one or more provisions are
_deemed illegal or unenforceable, the renaining provisions shall
remain in full force and effect.

Section 13,9 No Third Party Beneficiary. This Agreement is
intended and agreed to be solely for the benefit of the parties
hereto, and no third party shall accrue any benefit, claim or right
- of any kind whatsocever pursuant to, under, by or through this

Agreement.

Section 13.10 Execytion in Counterpart. This Agreement may be
executed in one or more counterparts, each of which shall be deemed
an original but all of which shall constitute one and the saxe
instrunent.

IN WITNESS WHEREOF, the parties have executed thi_s Agreement
as of the date first written above.

PERFORMANCE PARTS CO. L.P.

MR. GASKET COMPANY

BY'M@%«_‘.—_
Name: ALBEAT A G ARCCAV

Title: (’ FJ.

=98~ .
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The undersigned heredy acknowvledge the :orego ing Lgreenent and

agree to be bound by e provisions of Sect 4.2 and 8.16
hereof, as of this of April, 1933.
JOE HRUDFA

02059302.acq
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Schedule §,12 Trademarks, P

Attached is a list of patents and trademarks for the Performance
Division of Mr. Gasket Company.

1l.)

2272 d

Licenses Agreements for the use of Mr. Gasket logos by the
following toy companies:

Racing Collectibles Club of America
New Bright industries, Inc.
Mattel, Inc.

Legends of Racing, Inc.
Jasman, Inc.

Hasbro, Inc.

Fisher Price, Inc.

The Ertl Company, Inc.
vValvoline, Inc.

SLM, Inc.

Buddy L. Corporation

1NAWIDH430 MY UNBA WBBS:TT 83, 92 100
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REGISTRATION ¥ MARK COUNTRY EXPIRKLION DRTS
124,822 Hurst Norway 04/17/06
461,100 Hurst ltaly 01/19/07
473,454 Mr, Gasket Company Australia 09/25/94
781,323 H (for gear shift mechanism) U.S. 12/08/94
821,508 Line Log I 01/03/97
863,095 Street and Strip U.s. 01/07/99
878,157 H. Hurgt Design U,S,. 10/07/99
904,683 Lakewood Industries u.s. 12/22/00
L & Deaign
917,573 Traction Action U.s. 08/03/01
920,146 Hurst U.S. 09/17/01
924,091 BFL vU.S. 11/23/01
1,131,664 The Performance Pecple U.8. 03/11/700
1,162,640 Vertical Gate u.S. 07/28/01
1,201,950 SsA u.s. 07/20/02
1,201,952 Dual/Gate u.S. 07/20/02
1,210,396 LiftLouvre u.s. 09/28/02
1,215,825 Head Loc u.s. 11/09/02
1,218,1%5 Interpart & Design u.s. 11/30/02
1,218,346 Revarse Log/Out U.s. 11/30/02
1,223,322 LiftLouvre U.8. 01/11/03
1,248,274 ToughShift U.S. 08/16/93
1,249,778 Lightening Rods U.8. 0B/30/93
1,256,014 Roll/Control U.3. 11/01/93
1,259,707 The Fuel People u.s. 12/06/93
1,267,881 Street Stacks U,.S. 02/21/94
1,339,113 v-Matic U.s. 06/04/95
1,354,807 Mr. Gasket Company u.s. 08/20/95
1,376,500 The Performance People u.s. 12/24/95
1,473,082 Quarter Stick U.5. 01/319/98

— L

PERFORMANCE TRADEMARKS
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GARY E. KLAUSNER ({State Bar No. 69077)

1 PHILIP A. GASTEIER (State Bar No. 130043)
o | BRAD D. KRASNOFF (State Bar No. 125065)
JUDITH E. MILLER (State Bar No. 145111)
3 ROBINSON, DIAMANT, BRILL & KLAUSNER
A Professional Corporation
4 || 1888 Century Park East, Suite 1500
Los Angeles, California 90067
5 Telephone: (310) 277-7400
Telecopier: (310) 277-7584
6
Attorneys for Debtor '
7 FILED
: 8
= 9 UNITED STATES BANKRUPTCY COURW
10 CENTRAL DISTRICT OF CALIFORNT ol
11
12§ In re ) Bk. No. LA 91-72714-AA
) .
2313 MR. GASKET COMPANY, an Ohio ) [Chapter 11])
g2 corporation, )
sk 14 ) [PROROSEST ORDER AUTHORIZING
P Debtor. ) DEBTOR (i) TO SELL TO ECHLIN,
als ) INC. SUBSTANTIALLY ALL OF THE
i ) ASSETS OF ITS PERFORMANCE
st 16 ) DIVISION FREE AND CLEAR OF
. ) LIENS AND INTERESTS; (ii) TO
17 ) ASSUME AND ASSIGN CONTRACTS
) AND LEASES IN CONNECTION WITH
18 ) SALE
)
19 ) Date: April 21, 1993
= ) Time: 2:30 p.m.
= 20 ) Place: Courtroom *"1375"
= ) Roybal Building
B 2l ) 255 E. Temple Street
%f ) Los Angeles, CA 90012
2] 22
5
< 23 The Motion of Mr. Gasket Company, Debtor ("Debtor") (i)

2 24 | to sell Substantially All of the Assets of Its Performance

V‘ 25 | Division Free and Clear of Liens and Interests; (ii) To Assume
26 || And Assign Contracts And Leases In Connection With Sale; And,
=7 (iii) For Approval Of Financing (the "Sale Motion") came on for

<3 hearing on shortened time after adequate, sufficient and proper

JEM/GASKET/3042007 . ORD ' e
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notice to all creditors and interest holders, the Office of the-
united States Trustee and other parties in interest in accordance
with 11 U.S.C. §§ 363, 364, 365 and 105, Federal Rules of
pankruptcy Procedure 2004, 4001, 6004, and 6006, and other
applicable law on April 21, 1993 at 2:30 p.m., the Honorable Alan
M. Ahart, United States Bankruptcy Judge presiding. The Debtor
appeared through its counsel of record Robinson, Diamant, Brill &
Klausner, A Professional Corporation, by Gary E. Klausner. Other
appearances are as noted in the record.

The Court, having reviewed the Sale Motion, the
Declaration and Exhibits filed in support thereof and the other
papers filed in connection with the Sale Motion, the records and
files in this case, having considered arguments and
representations of counsel at the hearing, and having considered
the competing offer of acquisition of Echlin Acquisition, Inc.; a
Delaware corporation ("Buyer") good cause appearing, it is

ORDERED that this cCourt has jurisdiction over this
proceeding under 28 U.S.C. §§1334vand 157(a), and that this
proceeding is a core proceeding under 28 U.S.C. §157(b), and it
is further

ORDERED that due and proper notice for the purpose of
the relief requested by the Sale Motion has been given to all
parties entitled thereto and such notice is hereby approved, and
it is further

ORDERED that the form and manner of notice, the
procedures.employed to seek the relief, and the manner of service
of notice were appropriate under the facts and circumstances of
this case and.are hereby approved, and it is further
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- ORDERED that the terms of the letter of intent dated as
of April 19, 1993 by Buyer attached hereto as Exhibit “A" (the
"Letter of Intent®), are hereby approved as fair and reasonable,
and it is further

ORDERED that the bid of Buyer is the highest and best
bid for the purchase of the Debtor‘s Performance Division, and it
is further

ORDERED that Buyer has complied fully with the
procedures set forth in the Debtor’s Motion To (1) Approve
Overbid Procedure And (2) Approve Termination Fee and the Order
thereon, and it is further

ORDERED that the sale of the Purchased Assets (as
defined in the Sale Motion) to Buyer pursuant to 11 U.S.C. §§105,
363(b) and 363(f) free and clear of all liens, restrictions,
security interests, claims, charges, encumbrances and interests
whatsoever is approved, and it is further

ORDERED that the Debtor is authorized to execute the
Purchase Agreement, as referenced on the Letter of Intent (the
"Purchase Agreement"), and to perform all of its obligations
under the Purchase Agreement at the times specified therein
without being obligated to seek the further approval of this
Court with respect to such performance, as provided in the
Purchase Agreement, and it is further

ORDERED that the Debtor, as constituted prior and
subsequent to confirmation of the pending Joint Plan of
Reorganization, dated September 30, 1992 ("Joint Plan") as well
as subsequent to the instant Chapter 11 case and Buyer, shall be

and are fully bound by this Order and by the final Purchase
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Agreement executed by all parties theretc and all of Debtor‘s and
Buyer'’s obligations thereunder, and the obligations of Debtor and
Buyer under the Purchase Agreement (as defined in the Purchase
Agreement) represent the continuing obligations to be entered
into by Buyer and New Gasket (as defined in the Joint Plan) are
not affected by the discharge of Debtor or confirmation of the
Joint Plan, and it is fﬁrther

ORDERED that Buyer purchased the Purchased Assets in
ngood faith", as defined in 11 U.S.C. §363(m), and it is further

ORDERED that the Debtor is authorized to assume and
assign to Buyer any executory contracts and unexpired leases of
Debtor which Buyer desires to acquire (as shall be defined in the
Purchase Agreement) pursuant to 11 U.S.C. §365, and it is further

ORDERED that the Debtor is authorized to cure on or
prior to closing of the sale to Buyer all defaults, if any, under
any executory contracts or unexpired leases that are to be
assumed and assigned to Buyer, except defaults specified in 11
U.S.C. § 365(b) (2), and it is further

ORDERED that any executory contracts or unexpired
leases which the Debtor assumes and assigns to Buyer pursuant to
this Order shall, upon assignment, be deemed to be valid and
binding and in full force and effect and enforceable in
accordance with their respective terms by the parties thereto;
and, pursuant to 11 U.S.C. § 365(k), the Debtor and its estate
shall be rélieved from any further liability with respect to each
such executory contract or unexpired lease and any guaranty of
any of the foregoing or similar undertaking, after the

assignment, and it is further
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ORDERED that no deposit or other seéurity, guaranty; or -
similar undertaking for the performance of obligations under any
executory contracts or unexpired leases which are assumed and
assigned to Buyer shall be required as a result of such
assignment, and it is further

ORDERED that, except as may be provided in the Purchase
Agreement, Buyer shall not be liable for any claims against the
Debtor and Buyer shall have no successorship or other liabilities
of any kind or character, except that Buyer shall aséume all
Assumed Liabilities (as that term shall be defined in the
Purchase Agreement) and shall assume all liabilities and
obligaﬁions of the Debtor arising after the Closing of the final
Purchase Agreement, and it is further

' ORDERED that all liens, restrictions, security

interests, claims, charges, encumbrances and interests shall be

" transferred from and extinguished with respect to the Purchased

Assets (as that term shall be defined in the Purchase Agreement)
and the same, if any, shall attach to the proceeds paid by the
Buyer to the Debtor in accordance with the Purchase Agreement
(not including any escrows or holdbacks provided for thereunder),
and that the Debtor may and shall pay and discharge, to the
extent valid, any such liens, restrictions, security interests,
claims, charges, encumbrances and interests from such proceeds
(excluding any such escrows or holdbacks), and all persons and
entities (other than Buyer) are thereby_enjoined from taking any
action against Buyer or the Purchased Assets with respect to such
liens, restrictions, security interests, claims, charges,

encumbrances and interests, and it is further
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ORDERED that' the officers and authofized'employees of
the Debtor are authorized and empowered to execute and deliver
any and all documents as reasonably may be necessary to implement
the terms of the Purchase Agreement, and it is further

ORDERED that any subsequent order confirming a plan of
reorganization for the Debtor shall not discharge Debtor from any
claims of Buyer or its permitted assigns for indemnification
under the Purchase Agreement, or claims against Buyer for other
amounts due under the Purchase Agreement or claims against Debtor
arising out of or in connection with a breach by the Debtor of
any provision of the Purchase Agreement, or ary of the documents
delivered by the Debtor, pursuant to or in connection with the
Purchase Agreement, and it is further

ORDERED that the provisions of this Order authorizing
the sale of the Purchased Assets free and clear of encunmbrances
shall be self-executing, and neither the Debtor nor Buyer shall
be required to execute or file releases, termination statements,
assignhments, consents, or other instruments in order to
effectuate, consummate and implement the foregoing provisions
hereof; provided, however, that this paragraph shall not excuse
such parties from performing any and all of their respective
obligations under the Purchase Agreement, and it is further

ORDERED that each and every applicable governmental
agency is ordered and directed to accept any and all filings and
recordings necessary or desirable in the consummation of the sale
and transfer of the Purchased Assets to Buyer, and that Debtor is

authorized to execute any agreements and other documents, make

any payments and take any and all other actions as may be
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necessary or apprépriate in connection with the consummation of

the sale, and it is further

fur€hzr
ORDERED that this Order incorporatés such other terms

and conditions as were placed on the record at the Hearing, and

it is further
ORDERED that each and every of the foregoing provisions
will be effective subject only to the implementation of the A

Option under the Joint Plan.

DATED: ‘{/&\[4‘3

Qﬁk’)\/\.@w/\zst

ALAN M. AHART
United States Bankruptcy Judge

SUBMITTED BY:

ROBINSON, DIAMANT, BRILL & KLAUSNER
A Professional Corporation

o A _

GARY E. KLAUSNER -
Attorneys for Debtor
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