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AMENDED AND RESTATED 'EMDORSED - FILED
ARTICLES OF INCORPORATION b o e S Cetioma
OF
PACIOLAN SYSTEMS INC. MAY 2 4 2001

BILL JONES, Secretary of Stae
Jane Kleinberger and Mark Adamson hereby certify that:

ONE: They are the duly elected and actin i i

. g Chief Executive Officer and S tary

:;spfctlvely, of PACIOLAN SYSTEMS INC., a California corporation (the “C N .
e “Company”). orporation” or

TWO: The Articles of Incorporati i .
restated to read as follows: rporation of this corporation are hereby amended and

ARTICLE1I

The name of the Co ti : .
“Company™). rporation is PACIOLAN, INC. (the “Corporation” or the

ARTICLE IT

The purpose of the Corporation is to en i i

. . gage in any lawful act or activity for which
corp(?ratlon may be organized under the General Corporation Law of California other than thz
1.)ank1ng business. the trust company business or the practice of a profession permitted to be
incorporated by the California Corporations Code.

ARTICLE III

A. This Corporation is authorized to issue two classes of stock to be designated,
respectively, “Common Stock” and “Preferred Stock.” The total number of shares of stock of all
classes which the Corporation shall have the authority to issue is Fifty Million (50,000,000)
shares.  Fortv-Three Million Six Hundred Ten Thousand Two Hundred Twenty-Four
(43,610,224) shares shall be Common Stock and Six Million Three Hundred Eighty-Nine
Thousand Seven Hundred Seventy-Six (6,389,776) shares shall be Preferred Stock.

B. The Common Stock shall consist of two series, Class A and Class B. Forty-Three
Million Four Hundred Eighteen Thousand Eighty-Four (43,418,084) of the authorized shares are
hereby designated “Class A Common Stock™ (the “Class A Common Stock™) and One Hundred
Ninety-Two Thousand One Hundred Forty (192,140) of the authorized shares are hereby
designated “Class B Common Stock™ (the “Class B Common Stock™). The Preferred Stock shall
consist of two series, Series A and Series B. Three Million One Hundred Ninety-Four Thousand
Eight Hundred Eighty-Eight (3,194,883) authorized shares are hereby designated “Series A
Preferred Stock” (the “Series A Preferred”) and Three Million One Hundred Ninety-Four
Thousand Eight Hundred Eighty-Eight (3,194,888) of the authorized shares are hereby
designated “Series B Preferred Stock” (the “Series B Preferred”).
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Imediately upon the filing of this Amended and Restated Articles of Incorporation, each
outstanding share of the Corporation’s “Class A Common Stock” and “Class B Common S’tock”
shall be reclassified as one share of each series of “Class A Common Stock” and “Class B
Common Stock,” respectively. In addition, each outstanding share of the Corporation’s “Series
A Preferred Stock™ shall be reclassified as one share of the series “Series A Preferred Stock.”

‘ B. The rights, preferences, privileges, restrictions and other matters relating to the
Series A Preferred and Series B Preferred are as set forth in this Article III (B).

1. Dividend Rights.

(a) Holders of Series B Preferred, in preference to the holders of any other
stoc.k of the Company (“Junior Stock”), shall be entitled to receive, as set forth herein or at such
earlier time as declared by the Board of Directors, but only out of funds that are legally available
therefor, dividends at the rate of $0.02 per share, plus ten percent (10%) of the Series B Original
Iss.ue Price (as defined below) per annum on each outstanding share of Series B Preferred (as
adjusted for any stock dividends, combinations, splits, recapitalizations and the like with respect
to such shares). The “Series B Original Issue Price” of the Series B Preferred shall be Three
Dollars and Thirteen Cents ($3.13 ). Such dividends shall be cumulative, whether or not
dec}ared, and shall be payable, at the election of the holder in either cash or additional shares of
Series B Preferred, upon a Liquidation (as defined in Section 3 below) of the Company pursuant
to Section 3 below (including, without limitation, a deemed Liquidation pursuant to Section 3(d)
below), upon the conversion of the Series B Preferred pursuant to Section 4, or upon the
redemption of the Series B Preferred pursuant to Section 5 below.

(b) Subject to the prior rights of holders of Series B Preferred Stock at the
time outstanding as provided in subsection 1(a) above, the holders of Series A Preferred, in
preference to the holders of any other Junior Stock, shall be entitled to receive, as set forth herein
or at such earlier time as declared by the Board of Directors, but only out of funds that are legally
available therefor, dividends at the rate of ten percent (10%) of the Series A Original Issue Price
(as defined below) per annum on each outstanding share of Series A Preferred (as adjusted for
anv stock dividends, combinations, splits. recapitalizations and the like with respect to such
shéres). The “Series A Original Issue Price” of the Series A Preferred shall be Three Dollars and
Thirteen Cents ($3.13). Such dividends shall be cumulative, whether or not dec_lared, and shall
be payable, at the election of the holder in either cash or addition?.l sharF:s of Senes A P.reff:rred,
upon a Liquidation of the Company pursuant to Section 3 below (mcludmg,-wnhout llmltat}on, a
deemed Liquidation pursuant to Section 3(d) below), upon the conv_ersmn of the Series A
Preferred pursuant to Section 4 below, or upon the redemption of the Series A Preferred pursuant

to Section 5 below.

A Preferred or Series B Preferred shall
shall be paid or declared, nor shall any
Junior Stock (other than the Series A Preferred), nor shall any

Company be purchased, redeemed, or otherwise acquired for
sitions of Class A Common Stock by the Company

(¢) So long as any shares of Series

be outstanding, no dividend, whether in cash or property,

other distribution be made, on any
shares of any Junior Stock of the )
value by the Company (except for acqul
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pursuant to agreements which permit the Company to repurchase such shares upon termination
of services to the Company or in exercise of the Company’s right of first refusal upon a proposed
transfer) until all dividends (set forth in Sections 1(a) and 1(b) above) on the Series A Preferred
and Series B Preferred shall have been paid or declared and set apart. In the event dividends are
paid on any share of Class A Common Stock, an additional dividend shall be paid with respect to
all outstanding shares of Series A Preferred and Series B Preferred in an amount equal per share
(on an as-if-converted to Class A Common Stock basis) to the amount paid or set aside for each
share of Class A Common Stock. The provisions of this Section 1(c) shall not, however, apply
to (i) a dividend payable in Class A Common Stock, (i1) the acquisition of shares of any’Junior
Stock in exchange for shares of any other Junior Stock, or (iii) any repurchase of any outstanding
securities of the Company that is unanimously approved by the Company’s Board of Directors

The holders of the Series A Preferred and Series B Preferred expressly waive their rights, if any.
as described in Sections 502, 503 and 506 of the General Corporation Law of California’as the);
gglate to repurchase of shares upon termination of employment or service as a consultant or

irector.

2. Voting Rights.

(a) General Rights. Except as otherwise provided herein or as required by
law, the Preferred Stock shall be voted equally with the shares of the Class A Common Stock of
the Company and not as a separate class, at any annual or special meeting of shareholders of the
Company, and may act by written consent in the same manner as the Class A Common Stock, in
either case upon the following basis: each holder of shares of Preferred Stock shall be entitled to
such number of votes as shall be equal to the whole number of shares of Class A Common Stock
into which such holder’s aggregate number of shares of Preferred Stock are convertible (pursuant
to Section 4 hereof); provided, however, that with respect to determining the number of shares of
Class A Common Stock into which such holder’s Series B Preferred Stock is convertible for
purposes of this Section 2 only, the Conversion Price of the Series B Preferred Stock shall be

equal to the Series A Preferred Conversion Price.

(b) Separate Vote of Preferred Stock. For so long as any shares of
Preferred Stock remain outstanding, in addition to any other vote or consent required herein or by
]law, the vote or written consent of the holders of at least a majority of the outstanding Pr.eferred
Stock, voting together as a single class, shall be necessary for effecting or validating the

following actions:

(i) any amendment, alteration, or repeal of any provision of the
ylaws of the Company that changes the authorized number of
d of Directors or changes the voting poWwers, preferences, or
f the Preferred Stock;

Articles of Incorporation or the B
directors of the Company’s Boar ire
other special rights or privileges, or restrictions 0

(ii) any increase in the authorized number of shares of

Preferred Stock;

on or any designation, whether by

(iii) any sale. authorizati |
f stock or any other securities

reclassification or otherwise, of any new class Or series O
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convertible into equity securities of the Company ranking on a parity with or senior to the
?referred. Stock 1n qghts of redemption, liquidation preference, voting or dividends or any
increase in the authorized or designated number of any such new class or series;

’ o (iv) any agreement by the Company or its shareholders
regarf:hng an Acquisition (as defined in Section 3(d)) or series of related acquisitions, in excess of
$1 million before August 4, 2002 and $3 million thereafter;

‘ ) any agreement by the Company or its shareholders
regarding an Asset Transfer (as defined in Section 3(d) below);

. o (vi) engaging in any business other than the business in which
the Company or its subsidiaries are currently engaged; or

(vii) any Liquidation (as defined in Section 3 below).

(c) Election of Board of Directors. For so long as any shares of Preferred
Stock rema.in outstanding (i) the holders of Preferred Stock, voting together as a single class,
shall be entitled to elect two (2) members of the Company’s Board of Directors at each meeting
or pursuant to each consent of the Company’s shareholders for the election of directors, and to
remove from office such director and to fill any vacancy caused by the resignation, death or
removal of such director; (ii) the holders of Class A Common Stock, voting as a separate class,
shall be entitled to elect two (2) members of the Board of Directors at each meeting or pursuant
to each consent of the Company’s shareholders for the election of directors, and to remove from
office such directors and to fill any vacancy caused by the resignation, death or removal of such
directors; and (iii) the holders of Class A Common Stock and Preferred Stock, voting together as
a single class on an as-if-converted basis, shall be entitled to elect all remaining members of the
Board of Directors at each meeting or pursuant to each consent of the Company’s shareholders
for the election of directors, and to remove from office such directors and to fill any vacancy
caused by the resignation, death or removal of such directors.

3. Liquidation Rights.

(a) Upon any liquidation, dissolution or winding up of t%le 'Cor‘npany
(collectively. a “Liquidation™), whether voluntarily or involuntarily, bef.ore any distribution or
payment shall be made to the holders of Junior Stock, the holders. of Series B Preferred shall be
entitled to be paid out of the assets of the Company legally aval-lable thc.:rc.:for, an amo.unt per
share of Series B Preferred equal to the greater of either (i) the Series B Ong{nal Issue Price plus
all accrued but unpaid dividends on such shares of Senes B_ Prefe‘rred (as adjusted for any stock
dividends, combinations, splits, recapitalizations and the like with respect tf) such shares) for
each share of Series B Preferred held by them; provided, however, that if, upon any such
Liquidation, the assets of the Company shall be insufficient to m?.ke ;.)aymer-lt in full_ to all
holders of Series B Preferred of the liquidation preference set forth in this Sect.lon 3(a)(1), t'hen
such assets shall be distributed among the holders of Series B Preferred at the time outstanding,

ratably in proportion to the full amounts to which they would otherwise be respectively entitled,

or (i) the product obtained by multiplying the Series B Original Issue Price by a factor (the
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“Sales Price Factor”) as determined below, based upon the total proceeds which would be
received by the Company (or the Company’s shareholders in the event of a deemed Liquidation
pursuant to Section 3(d) below) upon such Liquidation as follows:

Proceeds from Liquidation Factor
$0 - $20,000,000 1.000
$20,000,001 - $25,000,000 0.933
$25,000,001 - $30,000,000 0.867
$30,000,001 - $35,000,000 0.800
$35,000,001 - $40,000,000 0.733
$40,000,001 - $45,000,000 0.667
$45,000,001 - $50,000,000 0.600
$50,000,001 - $55,000,000 0.533
$55,000,001 - $60,000,000 0.467
$60,000,001 - $65,000,000 0.400
$65,000,001 - $70,000,000 0.333
$70,000,001 - $75,000,000 0.267
$75,000,001 - $80,000,000 0.200
$80,000,001 - $85,000,000 0.133
$85,000,001 - $90,000,000 0.067

,plus all accrued but unpaid dividends on such shares of Series B Preferred (as adjusted for any
stock dividends, combinations, splits, recapitalizations and the like with respect to such shares).

(b) Upon the completion of the distribution to the holders of Series B Preferred
required by Section 3(a) above, before any distribution or payment sh'all be made to the holders
of other Junior Stock, the holders of Series A Preferred shall be entitled to be paid out of t.he
remaining assets of the Company legally available therefor, 1f any, an amqunt per share of Series
A Preferred equal to the greater of either (i) the Series A Ongma.tl Issue Price plus all ac?rt.lceld l:iut
unpaid dividends on such shares of Preferred Stgck (as adjusted for any stock ilvi, en s%
combinations, splits, recapitalizations and the like with respect to such shares) fir. ea‘sz1 : z:lre tge
Series A Preferred held by them); provided, however, that 1f,.upon any suchld iqui fa sl:r;;S e
assets of the Company shall be insuﬂ'lcien; :h makt;:u pasymgntn 1131(3)12)&;}1 2‘;1111 :ﬁche:;;ts eries A

liquidation preference set forth in this ectio ;| . .
I;;-:tf:igjti; ia:;r}mlcfngqthe holderps of Series A Preferred a; the timet(.)utfta{:ggllg; (;'atj:)l()ifi;n ﬂ;l);ogz)rctlt)cnt
which they would otherwise be respectively tled. :
t)obtt:iiefcllﬂll)ya:lilllt?;slytiig the Series A Original Issue Price by the Sales Price Factor as determined

in Section 3(a) above based upon the total proceeds which would be received by the Company

(or the Company s shareholders in the event of a deemed Liquidation pursuant to Section 3(d)

below) upon such Liquidation, plus all accrued but unpaid divid?nds on spcb sh‘ares Qdefhnelsi 12:
Preferred (as adiusted for any stock dividends, combinations, splits, recapitalizations and the

with respect to such shares).

(c) Upon the completion of the distribution to the holders of Series B Preferred

101061.4 5
71884/02637

TRADEMARK
REEL: 002313 FRAME: 0924



of the Class A Common Stock, Class B Common Stock, Series A Preferred and Series B
Preferred on an as-converted to Class A Common Stock basis; provided, however, that in the
event that the aggregate amount payable pursuant to Sections 3(a), 3(b) and this Section 3(c)
with respect to a share of Series A Preferred or Series B Preferred would be greater based on an
aggregate “Proceeds from Liquidation” rounded down to the closest Five Million Dollar
(85,000,000) category, then the amount payable to the Series A Preferred or Serics B Preferred
pursuant tc Section 3(a)(ii) or 3(b)(ii), as applicable, shall be calculated by rounding down the
“Proceeds from Liquidation” to the closest Five Million Dollar ($5,000,000) category and the
difference between the actual liquidation amount and the “Proceeds from Liquidation” as
rounded down shall be distributed ratably to the holders of the Class A Common Stock and Class
B Common Stock, on an as-converted to Class A Common Stock basis. For instance, a
“Proceeds from Liquidation” of $50,000,100 would be rounded down to $50,000,000 for
purposes of calculating the amount payable to the Series A Preferred.

For the purpose of calculating the amount payable to the Serics A
Preferred or Series B Preferred pursuant to Section 3(a)(ii) or 3(b)(ii), as applicable, in the event
that the proceeds from such Liquidation are greater than $90,000,000 such assets shall be
distributed ratably to the holders of the Class A Common Stock, Class B Common Stock, Series
A Preferred and Scries B Preferred on an as-converted to Class A Common Stock basis, and any
accrued but unpaid dividends shall not be payable nor considered in determining such pro rata
allocation; provided, however, that if the amount to be received by the Series A Preferred or
Series B Preferred would not be equal to at least $7.52 per share of Series A Preferred or Series
B Preferred, respectively (as adjusted for any stock dividends, combinations, splits,
recapitalizations and the like with respect to such shares), then each share of the Series A
Preferred or Series B Preferred, as applicable, shall be eatitled to an amount per share equal to
the product obtained by multiplying the Series A Original Issue Price or Series B Original Issue
Price, as applicable, by 0.067 and after the payment of such amount, the remaining assets of the
Company legally available for distribution, if any, shall be distributed ratably to the holders of
the Class A Common Stock, Class B Common Stock, Series A Preferred and Series B Preferred

on an as-converted to Class A Common Stock basis.

(d) The following cvents shall be considered a Liquidation under this
Section 3:

@) any consolidation orthmcrger of the Comp?n};_ ::’ﬂ:n 0:\;?:?:
tion or other entity or person, or any other corporate reorganiza
ﬁg t:t::rre;g{g::sa of the Compax?; itgmediately prior tt.? such co:}sohdat:lon, m:treger gg
reorganization, own less than 50% of the Company’s voting power immediately acﬁr suto
consolidation, merger or reorganization, or any transaction or senis of related tra.nsa‘ Onii
which the Company is a party in which in excess of ffty percent (50%) of thq Compan)lr1 s VO ;g
power is transferred, excluding any consolidation or merger effected exclusively to change the

domicile of the Company (an “Acquisition”);

(i)  asale, leaseor other disposition of all or substantially all of
the assets of the Company (an “Asset Transfer™);

(i) in any of such events, if the consideration received by this
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(i)  asale, lease or other disposition of all or substanti
the assets of the Company (an “Asset Transfer”); stantially all of

(iii) in any of such events, if the consideration receiv 1
o ‘ , ed by this
corporapon is other than cash, its value will be deemed its fair market value as determin);d in
good faith by the Board of Directors. Any securities shall be valued as follows:

. o (A)  Securities not subject to investment letter or other
similar restrictions on free marketability covered by (B) below:

. )] If traded on a securities exchange or ﬂuou
the Nasdaq National Market, the value shall be deemed to be the average of the closing prices%l;

the securities on such quotation system over the thirty (30) d i i .
ay period ending three (3
to the closing; (30) day p ending three (3) days prior

(94 If actively traded over-the-counter, the value
shall be deemed to be the average of the closing bid or sale prices (whichever is applicable) over

the thirty (30) day period ending three (3) days prior to the closing; and

. 3) If there is no active public market, the value
shall be the fair market value thereof, as determined by the Board of Directors in good faith.

‘ (B) The method of valuation of securities subject to
investment letter or other restrictions on free marketability (other than restrictions arising solely
by virtue of a shareholder’s status as an affiliate or former affiliate) shall be to make an
appropriate discount from the market value determined as above in (A)(1), (2) or (3) to reflect the
approximate fair market value thereof, determined by the Board of Directors in good faith.

4. Conversion Rights.

The holders of the Preferred Stock shall have the following rights with
respect to the conversion of the Preferred Stock into shares of Class A Common Stock (the

“Conversion Rights”):

(a) Optional Conversion.  Subject to and in compliance wnh the
provisions of this Section 4, each share of Preferred Stock, plus all accrued but unpaid d1.v1de.nds
on such shares of Preferred Stock, may, at the option of the holder, be converted at any time into
fully-paid and nonassessable shares of Class A Common Stock;. prqvided, however, that _no
dividend shall be payable upon such conversion which occurs within mnety (90) days following

ice to the holders of Preferred Stock that the Company intends to

the Company’s delivery of a not ' '
engage in a transaction that would constitute a Liquidation, with total proceeds to be received by

the Company in €xcess of $90,000,000. The number of shares of Class A Common Stoc?c to
which a holder of Preferred Stock shall be entitled upon conversion shall be the product obtained
by multiplying the “Series A Preferred Conversion Rate” or “Series B Preferred Conversion
Rate”, as applicable, then in effect (determined as provided in Section 4(c) below) by the number
of shares of Series A Preferred or Series B Preferred. as applicable, being converted.
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(b) Automatic Conversion.

(i) Each share of Preferred Stock shal i
convertgd into .shares of Class A Common Stock, based on the then-eﬁ'ectivi silgzgn: I;?clalfzrr:s
Conversion Price or Series B Preferred Conversion Price, as applicable, upon the earlier of
(A) the affirmative election of the holders of at least sixty-six and two-thir,ds percent (66 2/3%)
of Fhe ou.tstanding shares of the Preferred Stock, voting together as a single c1a<:
®B) m‘lmedlafely upon the closing of a firmly underwritten ypublic offering pursu;nt to an
effective registration statement under the Securities Act of 1933, as amended, covering the offer
a.nc! sale of Class A Common Stock for the account of the Company, the publ,ic offering price of
Wh%Ch was not less than $8.00 per share (as adjusted for any stock dividends, combinations
splits, recapitalizations and the like with respect to such shares) and the gross prc;ceeds of whicl;
to the Cornpany (before underwriting discounts, commissions and fees) were at least
$25,00Q,OOO in the aggregate, or (C) the transfer of shares of the Preferred Stock to a direct
competitor of the Company (as determined by the Company’s Board of Directors). Upon such

automatic conversion pursuant to (A) or (B) above, any accrued and g oqe
paid as follows: y accrued and unpaid dividends shall be

(1)-d If such automatic conversion occurs before August 4, 2003, no dividend shall be
paid; or

(2) If such automatic conversion occurs after August 4, 2003, dividends shall
be paid unless the per share offering price exceeds 400% of the Series A Prefeired
Conversion Price or Series B Preferred Conversion Price, as applicable, in which
case no dividend shall be paid.

Upon such automatic conversion pursuant to (C) above, any accrued and unpaid dividends on
such shares of Preferred Stock shall also be converted into fully-paid and nonassessable shares of
Class A Common Stock.

(ii) Upon the occurrence of any of the events specified in
Section 4b(i) above, the outstanding shares of Preferred Stock shall be converted automatically
without any further action by the holders of such shares and whether or not the certificates
representing such shares are surrendered to the Company or its transfer agent; provided, however,
that the Company shall not be obligated to issue certificates evidencing the shares of Class A
Common Stock issuable upon such conversion unless the certificates evidencing such shares of
Preferred Stock are either delivered to the Company or its transfer agent as provided below, or
the holder notifies the Company or its transfer agent that such certificates have been lost, stolen
or destroyed and executes an agreement reasonably satisfactory to the Company to indemnify the
Company from any loss incurred by it in connection with such certificates. Upon the occurrence
of such automatic conversion of the Preferred Stock, the holders of Preferred Stock shall
surrender the certificates representing such shares at the office of the Company or any transfer
agent for the Preferred Stock. Thereupon, there shall be issued and delivered to such holder
promptly at such office and in its name as shown on such surrendered certificate or certificates, a
certificate or certificates for the number of shares of Class A Common Stock into which the
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shares c-;f Preferred Stock surrendered were convertible on the date on which such automatic
conversion occurred, and any accrued and unpaid dividends shall be paid as set forth in Section
4(b)(i) above.

(¢) Conversion Rate. The conversion rate in effect 1

conv'ersion of the Series A Preferred (the “Series A Preferred Conversion Ra?;”;lga;]mli f;;
quot}em obtained bv dividing the Series A Original Issue Price of the Series A Preferred by the
“Series ’A Preferred Conversion Price,” calculated as provided in Section 4(d) below. The
conversion rate in effect at any time for conversion of the Series B Preferred (the “SCI:iCS B
frefer}r)efi Cotr}:/;:rsison Rate™) shall be the quotient obtained by dividing the Series B Original
ssue Price of the Series B Preferred by the “Seri i ice,”

Bt Section 400 below, y eries B Preferred Conversion Price,” calculated as

o (d) Conversion Price. The conversion price for the Series A Preferred
shall initially be the Series A Original Issue Price of the Series A Preferred (the “Series A
Preferred Conversion Price”). The conversion price for the Series B Preferred shall initially be
One Dollar and Thirty-Seven Cents ($1.37) (the “Series B Preferred Conversion Price”). Such
1n1‘t1al Series A Preferred Conversion Price and Series B Preferred Conversion Price shall be
adjusted from time to time in accordance with this Section 4. All references to the Series A
Preferred Conversion Price and the Series B Preferred Conversion Price herein shall mean the
Series A Preferred Conversion Price and the Series B Preferred Conversion Price as so adjusted.

(e) Mechanics of Conversion. Each holder of Preferred Stock who desires
to convert the same into shares of Class A Common Stock pursuant to this Section 4 shall
surrender the certificate or certificates therefor, duly endorsed, at the office of the Company or
any transfer agent for the Preferred Stock, and shall give written notice to the Company at such
office that such holder elects to convert the same. Such notice shall state the number of shares of
Preferred Stock being converted. Thereupon, the Company shall promptly issue and deliver at
such office to such holder a certificate or certificates for the number of shares of Class A
Common Stock to which such holder is entitled and shall promptly pay (i) in cash or, to the
extent sufficient funds are not then legally available therefor or at such holder’s election, in Class
A Common Stock (at the Class A Common Stock’s fair market value determineq by the I?oard of
Directors as of the date of such conversion or if conversion is pursuant to Section 4(b)(1)(B)z at
the price to public), any accrued and unpaid dividends on thg shares of Preferred Stock be1tx}11g
converted and (ii) in cash (at the Class A Common Stock’s .falr.ma:ket value dete}—rnlneg b.y Be
Board of Directors as of the date of conversion or .f conversion is pursuant to Section 4( 12(1)( : )
at the price to public) the value of any fractional share of Class A Common itOCkbOte nern\:/;zz
issuable to any holder of Preferred Stock. Such conversion shz%ll be deemed to | av:h € o mace
at the close of business on the date of such surrender of ?hle ge:nﬁcate.i ;elt);e:es?]:;i o&; Sc1ass N

o be converted, and the person entitled to recet

IC)lr;f;rrnreoi 212211: itssuable upon such conversion shall be treated for all purposes as the record

holder of such shares of Class A Common Stock on such date.

. o 1
i Stock Splits and Combinations. If the Company sha
(h Adsme - f Series A Preferred is issued,

at any time or from time to time after the date that the first share 0
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with respect to adjustments to the Series A Preferred Conversion Price, or after the date that the
first share of Series B Preferred Stock is issued, with respect to adjustments to the Series B
Prefe_rred Conversion Price (the “Original Issue Date” with respect to each series) effect a
subdivision of the outstanding Class A Common Stock without a corresponding subdivision of
thg Preferred Stock, the Series A Preferred Conversion Price and Series B Preferred Conversion
Price in effect immediately before that subdivision shall be proportionately decreased

Convc_ersely, if the Company shall at any time or from time to time after the Original Issue Date:
cqmbme the outstanding shares of Class A Common Stock into a smaller number of shares
w1.thout a corresponding combination of the Preferred Stock, the Series A Preferred Conversion
Price and Series B Preferred Conversion Price in effect immediately before the combination shall
be proportionately increased. Any adjustment under this Section 4(f) shall become effective at
the close of business on the date the subdivision or combination becomes effective.

If the Company at any(%i)mﬁgd‘l)l:sgzzltt ilf;(z; E)lz;ss A Common Stqck Dividends and Distributions.
o1 ime after the Original Issue Date makes, or fixes a

Ze;?égnga;i i(i; ch .dfrtiinr{xnatlon of h9lders _qf Class A Common Stock entitled to receive, a
Cividend or o Se;rielssA }gcel?:nlzzyélglﬁvzn z.addlltjlc-)nal shares -of Class A Common S.tock, m each
e et holl be domronsed us ;s:}(:n .nce a;nd Ser}es B Prefen?d Conversion Price that
e S e ol ot b .o e time of such issuance or, in t.he gvent such record
e Co;versjon ne S0 usiness on such record‘ date,.by mult‘lplymg the Series A
_ rice eries B Preferred Conversion Price then in effect by a fraction

(i) the numerator of which is the total number of shares of Class A Common Stock and Class B
Common Stock issued and outstanding immediately prior to the time of such issuance or the
close of business on such record date, and (ii) the denominator of which is the total number of
shares of Class A Common Stock and Class B Common Stock issued and outstanding
immediately prior to the time of such issuance or the close of business on such record date plus
the number of shares of Class A Common Stock issuable in payment of such dividend or
distribution; provided, however, that if such record date is fixed and such dividend is not fully
paid or if such distribution is not fullv made on the date fixed therefor, the Series A Preferred
Conversion Price and Series B Preferred Conversion Price shall be recomputed accordingly as of
the close of business on such record date and thereafter the Series A Preferred Conversion Price
and Series B Preferred Conversion Price shall be adjusted pursuant to this Section 4(g) to reflect

the actual payment of such dividend or distribution.

(h) Adjustment for Reclassification, Exchange and Substitution. If at any
time or from time to time after the Original Issue Date, the Class A Common Stock issuable
upon the conversion of the Preferred Stock is changed into th? same or a diff;rent number.of
shares of any class or classes of stock, whether by recapitaliza.uon, reclassification or gtpgmse
(other than an Acquisition or Asset Transfer as defined in Section 3(d) above or a subdivision or

combination of shares or stock dividend or a reorganization, merger, consolidation or sale of

assets provided for elsewhere in this Section 4), in any such event each holder of Preferred Stock
shall have the right thereafter to convert such stock into the kind and amount of stock and other

securities and property receivable upon such recapitalization, reclassification or other change by
holders of the maximum number of shares of Class A Common Stock into which suc}_l sh_args of
Preferred Stock could have been converted immediately prior to such recapitalization,
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reclassification or change, all subject to further adjustment as provided herein or with respect to
such other securities or property by the terms thereof.

. . (i) Adjustment for Reorganizations, Mergers or Consolidati

time or from time to time after the Original Issue Date, there is a capital reorgml(i)z:iiollf 2tfat?1)e’
Class A.Common Stock or the merger or consolidation of the Company with or into another
corpf)ratton or another entity or person (other than an Acquisition or Asset Transfer as defined in
Sect19n 3(d) above or a recapitalization, subdivision, combination, reclassification, exchange or
subst1tuFion of shares provided for elsewhere in this Section 4), as a part of’ such cag ital
reorgaa.nzation, provision shall be made so that the holders of the Preferred Stock shali theresfter
be entitled .tg receive upon conversion of the Preferred Stock the number of shares of stock or
other securities or property of the Company to which a holder of the number of shares of Class A
Commqn Stock deliverable upon conversion would have been entitled on such capital
reorganization, subject to adjustment in respect of such stock or securities by the terms thereof.
In any such case, appropriate adjustment shall be made in the application of the provisions of thlS
Sectlon- 4 .w1th respect to the rights of the holders of Preferred Stock after the capital
reorganization to the end that the provisions of this Section 4 (including adjustment of the Series
A Preferred Conversion Price and the Series B Preferred Conversion Price then in effect and the
number of shares issuable upon conversion of the Preferred Stock) shall be applicable after that
event and be as nearly equivalent as practicable.

(j) Sale of Shares Below Conversion Price.

(i) If at any time or from time to time after the Original Issue
Date, the Company issues or sells, or is deemed by the express provisions of this subsection (j) to
have issued or sold, Additional Shares of Class A Common Stock (as defined in subsection ()(v)
below), other than as a dividend or other distribution on any class of stock as provided in Section
4(g) above, and other than a subdivision or combination of shares of Class A Common Stock as
provided in Section 4(f) above, for an Effective Price (as defined in subsection ()(V) below) less
than the then effective Series B Preferred Conversion Price, then and in each such case the then
existing Series B Preferred Conversion Price shall be reduced, as of the opening of business on
the date of such issue or sale, to a price equal to the consideration per share in such subsequent

issuance.

(ii) If at any time or from time to time after the Origir.lal I§sue
Date, the Company issues 0t sells, or is deemed by the express provisions of th_is subsect.lon Q) to
have issued or sold, Additional Shares of Class A Common Stock (as defined in sgbsec'non (J)(V)
below), other than as a dividend or other distribution on any class of stock as provided in Section
4(g) above, and other than a subdivision or combination of shmeg of Class A Cgmmon St()’ck as
provided in Section 4(f) above, for an Effective Price (as defined in su.bsectmn ()(v) below) less
than the then effective Series A Preferred Conversion Price, then and in each §uch case jthe then
existing Series A Preferred Conversion Price shall be reduced, as of.the opening of busmes; on
the date of such issue or sale, 10 a price determined by multiplying the Series A Preferred
Conversion Price by a fraction (i) the numerator of which shall be (A) tl}e number of shares of
Class A Common Stock and Class B Common Stock deemed outstanding (as defined below)
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unhxinidi;:ely prior to such i§sue or sale, plus (B) the number of shares of Class A Common Stock
Z:v c e aggregate consideration re-:ceived (as defined in subsection (j)(iii) below) by the
om};l)any for the tot?.l number of Additional Shares of Class A Common Stock so issued would
fhurc ase ;n suc;l S}i:nes A Preferred Conversion Price, and (ii) the denominator of which shall be
e number of shares of Class A Common Stock and Class B C
_ . : ommon Stock d
‘c;\l;t?a.ndmlg (as defined below) immediately prior to such issue or sale plus the total nume;er;1 Z(:‘
itional Shares of Class A Common Stock so issued. For the purposes of the preceding
:enl:ence; the cx;umber off shares of Class A Common Stock and Class B Common Stock deemes
o be outstanding as of a given date shall be the sum of (A) th
Common Stock and Class B Common Stock ) in e g oo 0T Class &
actually outstanding, (excluding sh bj
repurchase by the Company at cost) (B) the number of , B mion Stock e
P : shares of Class A Common St i
;;;hl;h t}?e then.outstandmg §hares of Series A Preferred could be converted if fully conv?r:tlfec;noto
Ste l?y ?n}:edngl}tf) preceding the given date, and (C) the number of shares of Class A Commoxri
ock which co e obtained through the exercise or conversion of al 1
' d . 1 other rights, i
convertible securities outstanding on the day immediately preceding the given dagte > options and

(iii) For the ose i ; ; -
Section 4(j), the consideration received bgut;pe Coronfpr:na;(lt{:)gr g ?:sjl?jt;?e:atléeggu o gr?der this
(A) to the extent it consists of cash, be computed at the net amount of cash rssgwurégels) St::iu
Compar.ly after deduction of any underwriting or similar commissions compensatio)r; oi
concessions paid or allowed by the Company in connection with such issue ,or sale but without
deduction of any expenses payable by the Company, (B) to the extent it consists of property
other than cash, be computed at the fair value of that property as determined in good faith by the
Board of Directors, and (C)if Additional Shares of Class A Common Stock, Convertible
Securities (as defined in Section 4(j)(iv) below) or rights or options to purchase either Additional
Shares of Class A Common Stock or Convertible Securities are issued or sold together with other
stock or securities or other assets of the Company for a consideration which covers both, be
computed as the portion of the consideration so received that may be reasonably determined in
good faith by the Board of Directors to be allocable to such Additional Shares of Class A

Common Stock, Convertible Securities or rights or options.

(iv) For the purpose of the adjustment required under this Section
4(3), if the Company issues or sells any (i) stock or other securities convertible into, Additional
Shares of Class A Common Stock (such convertible stock or securities being herein referred to as

«Convertible Securities”) or (ii) rights or options for the purchase of Additional Shares of Class

A Common Stock or Convertible Securities and if the Effective Price of such Additional Shares

of Class A Common Stock is less than the Series A Preferred Conversion Price or Series B
Preferred Conversion Price, as applicable, in each case the Company shall be deemed to have
issued at the time of the issuance of such rights or options or Convertible Securities the
maximum number of Additional Shares of Class A Common Stock issuable upon exercise or
conversion thereof and to have received as consideration for the issuance of such shares an
amount equal to the total amount of the consideration. if any, received by the Company for the
issuance of such rights or options Ot Convertible Securities, plus, in the case of such rights or

options, the minimum amounts of consideration, if any, payable to the Company upon the

exercise of such rights or options, plus, in the case of Convertible Securities, the minimum
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amounts of consideration, if any, payable to the Company (other than by cancellation of
liabilities or obligations evidenced by such Convertible Securities) upon the conversion thereof:
provided that if in the case of Convertible Securities the minimum amounts of such consideratiori
cannot be ascertained, but are a function of antidilution or similar protective clauses, the
Company shall be deemed to have received the minimum amounts of consideration wi'zhout
reference to such clauses; provided further that if the minimum amount of consideration payable
to the Company upon the exercise or conversion of rights, options or Convertible Securit?es is
reduced over time or on the occurrence or non-occurrence of specified events other than b
reason of antidilution adjustments, the Effective Price shall be recalculated using the figure tg
which such minimum amount of consideration is reduced; provided further that if the minimum
amount of consideration payable to the Company upon the exercise or conversion of such rights
options or Convertible Securities is subsequently increased, the Effective Price shall be a air;
recalculated using the increased minimum amount of consideration payable to the Compgany
upon the exercise or conversion of such rights, options or Convertible Securities. No further
adj.ustment of the Series A Preferred Conversion Price or Series B Preferred Conversion Price, as
adjusted upon the issuance of such rights, options or Convertible Securities, shall be made a:s a
result of the actual issuance of Additional Shares of Class A Common Stock on the exercise of
any such rights or options or the conversion of any such Convertible Securities. If any such
rlgh.ts or options or the conversion privilege represented by any such Convertible Securities shall
expire without having been exercised, the Series A Preferred Conversion Price or Series B
Preferred Conversion Price, as adjusted upon the issuance of such rights, options or Convertible
Securities shall be readjusted to the Series A Preferred Conversion Price or Series B Preferred
Conversion Price which would have been in effect had an adjustment been made on the basis that
the only Additional Shares of Class A Common Stock so issued were the Additional Shares of
Class A Common Stock, if any, actually issued or sold on the exercise of such rights or options
or rights of conversion of such Convertible Securities, and such Additional Shares of Class A
Common Stock, if any, were issued or sold for the consideration actually received by the
Company upon such exercise, plus the consideration, if any, actually received by the Company
for the granting of all such rights or options, whether or not exercised, plus the consideration
received for issuing or selling the Convertible Securities actually converted, plus the
consideration, if any, actually received by the Company (other than by cancellation of Iiabili'ties
or obligations evidenced by such Convertible Securities) on the cox}version of such Convertible
Securities; provided that such readjustment shall not apply to prior COnversions of Series A

Preferred and Series B Preferred.

v) «additional Shares of Class A Common Stock™ shall mean
deemed to be issued pursuant to

all shares of Class A Common Stock issued by the Cqmpany or |
this Section 4(j), whether or not subsequently reacquired or retired by the Company' o}taherhthaér;
(A) shares of Class A Common Stock issued upon conversion of the Preferred Stock; (B) shar

of Class A Common Stock and Class B Common Stock and/or options, warrants or other Class A

Common Stock or Class B Common Stock purchase rights and the Ctlla:ss A ﬁ:ﬁ?ggﬁ;ﬁ:&cfgﬁ
i ch options, warrants or O er rg .

e Ecc)ir'm'riioe?xc?st ozlcjrxlissued B lis, e ; and the like) issuable or issued after

any stock divl ,

binations, splits, recapitalizations Issaable o e Company
the Original Issue Date to employees, ultants or advis

officers, directors. cons
i % lan or other
or any subsidiary pursuant to a stock option plan; emplovee stock purchase p
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arrangements that are approved by the Board (including at least one member elected by the
holders of the Series A Preferred); (C) shares of Class A Common Stock issued pursuant to the
exercise of options, warrants or convertible securities outstanding as of each Original Issue Date;
(D) shares of Class A Common Stock issued and/or options, warrants or other Class A Cornmor;
Stock purchase rights, and the Class A Common Stock issued pursuant to such options, warrants
or other rights for consideration other than cash pursuant to a merger, consolidation, acquisition
or similar business combination approved by the Board (including all representatives of the
Preferred Stock); and (E) securities issued pursuant to a firmly underwritten public offering
pursuant to an effective registration statement under the Securities Act of 1933, as amended, at a
pu})lic offering price of not less than 300% of the then effective Series B Preferred Conversion
Price and gross proceeds to the Company (before underwriting discounts, commissions and fees)
of at least $25,000,000 in the aggregate. References to Class A Common Stock in the
subsections of this clause (v) above shall mean all shares of Class A Common Stock issued by
the Company or deemed to be issued pursuant to this Section 4(j). The “Effective Price” of
Additional Shares of Class A Common Stock shall mean the quotient determined by dividing the
total number of Additional Shares of Class A Common Stock issued or sold, or deemed to have
been' issued or sold by the Company under this Section 4(j), into the aggregate consideration
received, or deemed to have been received by the Company for such issue under this Section 4(j)

for such Additional Shares of Class A Common Stock. ’

(k) Certificate of Adjustment. In each case of an adjustment or
readjustment of the Series A Preferred Conversion Price or Series B Preferred Conversion Price,
as applicable, for the number of shares of Class A Common Stock or other securities issuable
upon conversion of the Preferred Stock, if the Preferred Stock is then convertible pursuant to this
Section 4, the Company, at its expense, shall compute such adjustment or readjustment in
accordance with the provisions hereof and prepare a certificate showing such adjustment or
readjustment, and shall mail such certificate, by first class mail, postage prepaid, to each
registered hoider of Preferred Stock at the holder’s address as shown in the Company’s books.
The certificate shall set forth such adjustment or readjustment, showing in detail the facts upon
which such adjustment or readjustment is based, including a statement of (i) the consideration
received or deemed to be received by the Company for any Additional Shar.es of Class A
Common Stock issued or sold or deemed to have been issued or sold, (i1) the Sene§ A Preferr'c'a.d
Conversion Price or Series B Preferred Conversion Price, as applicab!e, at the time in effect, (n%
the number of Additional Shares of Class A Common Stock, and (iv) the 'type ant(li1 m;og:;eld
any, of other property which at the time would be received upon conversion of the Fre

Stock.

any taking by the Company of a

- Date. Upon (i)
(1) Notices of Record Date. Up - f determining the holders thereof

iti he purpose
holders of any class of secunties for the purp e he 1
i:/;?)r:r(e)fet:t?ﬂed 1o receive any dividend or other distribution, or (i1) any Acquisition (as defined

. . . .
in Section 3(d) above, or other capital reorganization of the Company, any recll'zi:::g;at;ofn tﬁe
recapitalization of the capital stock of the Compax;y, an%f mefrgezasoz1 ec;;);s; 11n on o

1 t Transter
1 into any other corporation, OT any Asse (
an\llpimg’r::;l \?cflzmtary or involuntary Liquidation of the Company, the Compapg Zh;lll r(r:ﬁl(:)or
zagheh’older of Preferred Stock at least ten (10) days prior to the record date specilied ther

101061 .4 14.
71884/02637

TRADEMARK
REEL: 002313 FRAME: 0933



such- shorter period approved by a majority of the outstanding Preferred Stock) a notice
spec.lfying (A) the date on which any such record is to be taken for the purpose of such dividend
or dls.tr.ibution and a description of such dividend or distribution, (B) the date on which any such
A_cqglsltion, reorganization, reclassification, transfer, consolidation, merger, Asset Transfer or
Liquidation is expected to become effective, and (C) the date, if any, that is to be fixed as to
when the holders of record of Class A Common Stock (or other securities) shall be entitled to
exchange their shares of Class A Common Stock (or other securities) for securities or other
property deliverable upon such Acquisition, reorganization, reclassification, transfer
consolidation, merger, Asset Transfer or Liquidation. o

(m) Fractional Shares. No fractional shares of Class A Common Stock
shall be issued upon conversion of Preferred Stock. All shares of Class A Common Stock
(including fractions thereof) issuable upon conversion of more than one share of Preferred Stock
by a holder thereof shall be aggregated for purposes of determining whether the conversion
would result in the issuance of any fractional share. If, after the aforementioned aggregation, the
f:onYersion would result in the issuance of any fractional share, the Company shall, in lieu of
issuing any fractional share, pay cash equal to the product of such fraction multiplied by the
Class A Common Stock’s fair market value (as determined by the Board of Directors) on the date
of conversion.

(n) Reservation of Stock Issuable Upon Conversion. The Company shall
at all times reserve and keep available out of its authorized but unissued shares of Class A
Common Stock, solely for the purpose of effecting the conversion of the shares of the Preferred
Stock, such number of its shares of Class A Common Stock as shall from time to time be
sufficient to effect the conversion of all outstanding shares of the Preferred Stock. If at any time
the number of authorized but unissued shares of Class A Common Stock shall not be sufficient to
effect the conversion of all then outstanding shares of the Preferred Stock, the Company will take
such corporate action as may, in the opinion of its counsel, be necessary to increase its authorized
but unissued shares of Class A Common Stock to such number of shares as shall be sufficient for

such purpose.

(o) Notices. Any notice required by the provisions of this Section 4 shall

be in writing and shall be deemed effectively given: (i) upon personal delivery to the party to be

notified, (ii) when sent by confirmed telex or facsimile if sent during normal business hours of

the recipient, if not, then on the next business day, (iii) five (5) days after having been sent by

registered or certified mail, return receipt requested, postage .prepaid, or (iv). one (1)_ day z-ifter
de}aosit with a nationally recognized overnight courier, specifying next day delivery, mtctixdwnttex}
verification of receipt. All notices shall be addressed to each holder of record at the address o

such holder appearing on the books of the Company.

(p) Pavment of Taxes. The Company will pay all taxes .(other than taxes
based upon income) and other governmental charges that may be im.posed with respect to the
issue or delivery of shares of Class A Common Stock upon conversion of shares of Preferred
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§tock, exclud.ing any tax or other charge imposed in connection with any transfer involved in the
issue and delivery of shares of Class A Common Stock in a name other than that in which th
shares of Preferred Stock so converted were registered. )

(q) No Dilution or Impairment. Without the ¢

then out.standing Preferred Stock, as required under Section 2(b) aboo\zsetr:eoégh;;;ﬁde:}ia?lf thi
amend its Restated Articles of Incorporation or participate in any reérganization fransfe nof
ass.ets, consolidation, merger, dissolution, issue or sale of securities or take any oth,er volunr :

action, for the purpose of avoiding or seeking to avoid the observance or performance of antan;
thfe term§ tq be obs.erved or performed hereunder by the Company, but shall at all times in }(;:d
f:lth assist t1}11'1 carrying _out a.ll such action as may be reasonably necessary or appropriate in c%rder
imr}));.ortr;cetm' e conversion rights of the holders of the Preferred Stock against dilution or other

5. Redemption.

follows: (a) The Company shall be obligated to redeem the Preferred Stock as

(i) The holders of at least a majority of the the i
she_Lres of P.refer.red Stock, voting together as a single class, maJy rgquire the ancl);;t;nlc)i}lrni
written notice given on or after August 4, 2005 (the “Investors’ Redemption Notice™), to the
extent the Company'may lawfully c.lo so, to redeem the Preferred Stock on any date on or after
fxugust 4, _2005, but in no event earlier than 120 days after the Investors’ Redemption Notice (the

Redemption Date™). The Company shall effect such redemption in eight (8) equal quarterly
installments commencing on the Redemption Date (each such payment date being referred to
herein as an “Installment Date™) by paying in cash in exchange for the shares of Preferred Stock
to be redeemed a sum equal to the greater of (the “Redemption Price”) (A) the Series A Original
Issue Price or Series B Original Issue Price, as applicable, per share of Series A Preferred or
Series B Preferred, as applicable (as adjusted for any stock dividends, combinations, spiits,
recapitalizations and the like with respect to such shares), plus accrued and unpaid dividends
with respect to such shares through the Redemption Date, or (B) the Fair Market Value per share
of Series A Preferred or Series B Preferred, as applicable, as of the date of the Investors’
Redemption Notice (determined as set forth in Section 5(e) below) plus accrued and unpaid

dividends with respect to such share since August 4, 2005 until the Redemption Date; provided,

however, that in the event the Company fails to redeem the Preferred Stock in accordance with
hall pay interest on the full

the terms of the installment redemption stated above, the Company s :
unpaid balance of the Redemption Price. Such interest shall accrue, through the period there

remains an unpaid balance due and payable pursuant to this Section 5(a)(i), at the rate of ten
percent (10%) per annum, compounded annually and payable in equal quarterly installments over
the remainder of the Instaliment Dates. For instance, if a quarterly installment is nine (9) days
past due, then the interest would equal 9/365 times ten percent (10%) of the full unpaid balance
of the Redemption Price. Shares subject to redemption pursuant to this Section 3(a) shall be
redeemed from each holder of Preferred Stock on a pro rata basis.
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. (i) At least thirty (30) days but no more than si

prior to the Redemption Date, the Company shall send); notice (a “Compa:;xgeffe?zl Ci?g’;
Notice™) to all holders of Preferred Stock to be redeemed setting forth (A) the Redemption II;ric:e
for the sh_ares to be redeemed; and (B) the place at which such holders may obtain payment of the
Redextnptlon Price upon surrender of their share certificates. If the Company does not have
spfﬁmgnt funds legally available to redeem all shares to be redeemed at the Redemption Date
(including, if applicable, those to be redeemed at the option of the Company), then it shall
redeem from each holder of Series B Preferred shares of Series B Preferred on a ;vro rata basis
(b'flsed on the portion of the aggregate Redemption Price payable to them) to the extent possible
prior to any redemption of the Series A Preferred. If after the redemption from each holder of
Series B Preferred there shall remain sufficient funds legally available, the Company shall
redeem from each holder of Series A Preferred shares of Series A Preferred on a pro rata basis
(based on the portion of the aggregate Redemption Price payable to them) to the extent possible

Tl}e ‘Cornpany shall in good faith use all reasonable efforts as expeditiously as possible to.
elnn}nate, or obtain an exception, waiver or exemption from, any and all restrictions under
applicable law that prevented the Company from redeeming all of the shares of Preferred Stock
to E?e redeemed hereunder. At any time thereafter when additional funds of the Company are
available by law for the redemption of shares of Preferred Stock, such funds will be used, at the
end of the next succeeding fiscal quarter, to redeem the balance of such shares, or such ;;onion
thereof for which funds are available, on the basis set forth above. ’

(b) On or prior to the Redemption Date, the Company shall deposit the
Redemption Price of all shares to be redeemed with a bank or trust company having aggregate
capital and surplus in excess of $100,000,000, as a trust fund, with irrevocable instructions and
authority to the bank or trust company to pay, on and after such Redemption Date, the
Redemption Price of the shares to their respective holders upon the surrender of their share
certificates. Any moneys deposited by the Company pursuant to this Section 5(b) for the
redemption of shares thereafter converted into shares of Class A Common Stock pursuant to
Section 4 above no later than the fifth (5th) day preceding the Redemption Date shall be returned

to the Company forthwith upon such conversion. The balance of any funds deposited by the

Company pursuant to this Section 5(b) remaining unclaimed at the expiration of one (1) year

following the final quarterly installment of such Redemption Date shall be returned to the

Company promptly upon its written request.

(c) On or after the Redemption Date, each holder of shares of Preferred

Stock to be redeemed shall surrender such holder’s certificates representing sugh sha:e; to the
he place designated in the Company Redemption Notice, and

Company in the manner and at t
thereupon the Redemption Price of such shares shall be payable to the order of the person whose
name appears on such certificate or certificates as the owner thereof and each surrendered

certificate shall be canceled. In the event less than all the shares represented by such certificates
are redeemed, a new certificate shall be issued representing the unredeemed shares. From a}nd
after the Redémption Date, unless there shall have been a default in payment of the R_edemptxon
Price or the Company is unable to pay the Redemption Price due to not having sufficient legally

£ such shares as holders of Preferred Stock (except the

available funds, all rights of the holders o ' :
right to receive the Redemption Price without interest upon surrender of their certificates), shall
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cease and terminate with respect to such shares; provided that in the event

; that shares of
Preferred Stock are not redeemed due to a default in payment by the Company or because tlf?e
Company does not have sufficient legally available funds, such shares of Preferred Stock shall
remain outstanding and shall be entitled to all of the rights and preferences provided herein.

(d) In the event of a call for redemption of any sh

_ . . - y shares of Preferred Stoc
the Conversion Rxghts (as defined in Section 4 above) for such Preferred Stock shall terminate ak;
to the shares. designated for redemption at the close of business on the fifth (5th) day preceding
the Redemption Date, unless default is made in payment of the Redemption Price.

(e) For purposes of this Section 5, Fair Market Value shall be determined
by mutual agreement of the Company and the holders of Preferred Stock, each of whom will
consult with an independent nationally recognized investment bank of their choice at the
Cor.n}')any’s expense, and deliver their determination of the Fair Market Value (the “Bank
Oplmons.”) to the other party within forty-five (45) days of the date of the Investors’
Reden?ptxon Notice. If the Company and the holders of Preferred Stock are unable to agree upon

-the Fa_lr Market Value within thirty (30) days of the date the last Bank Opinion is rendered, such
vah.}anox_z will be determined by Houlihan Lokey Howard & Zukin, located in Southern ’
California and will be binding upon the parties. For purposes hereof, “Fair Market Value” shall
mean the per share cash price determined by the Company and the holders of Preferred Stock, or
Houlihan Lokey Howard & Zukin, as applicable, that a strategically motivated and ﬁnanciall}’/
able purchaser would pay in an acquisition of all of the issued and outstanding capital stock of

the Company.

6. No Reissuance of Preferred Stock.

No share or shares of Preferred Stock acquired by the Company by reason

urchase, conversion or otherwise shall be reissued; and in addition, the Articles

of redemption, p
e corresponding reduction in the

of Incorporation shall be appropriately amended to effect th
Company s authorized stock.

D. Class A and Class B Common Stock.

1. Dividend Rights. Subject to the prior rights of holders of all classes of stock
at the time outstanding having prior rights as to dividends, the holders of the Class A Common
Stock shall be entitled to receive, when and as declared by the Board of Directors, out of any
assets of the corporation legally available therefor, such dividends as may be declared from time

to time by the Board of Directors, with the holders of Class B Common Stc?ck beir{g deemed for
such purposes as holding the number of shares of Class A Common Stock into which such
holders® shares of Class B Common Stock are convertible into as of the record date for such

dividends.

2. Voting Rights.

(a) Class A Common St
ne vote for each share thereof held. Except as O

ock. Each holder of Class A Common Stock shall
therwise required by law, the

be entitled to o
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holders of Class B Common Stock shall vote together as one class with the holders of the Class
A Common Stock and not as a separate class.

(b) Class B Common Stock. Except as otherwise requi

holders of the Class B Common Stock shall be voted eqﬁally with the sha:'l:su chl :l’]); lg;:,ssthf:
Common Stock of the Company and not as a separate class, at any annual or special meeting of
shareholders of the Company, and may act by written consent in the same manner as the Class A
Common Stock, in either case upon the following basis: each holder of shares of Class B
Common Stock shall be entitled to such number of votes as shall be equal to one-fourth (1/4) of
one full vote per share, requiring four shares to equal the one vote to which each share of Class A
Common Stock is entitled immediately after the close of business on the record date fixed for
such meeting or the effective date of such written consent.

3. Liquidation Rights. Upon a Liquidation, the assets of the Co ti
distributed as provided in Section C. 3. rporation shall be

4. Conversion Rights.

(a) Automatic Conversion. Each share of Class B Common Stock shall
automatically be converted into one fully paid and nonassessable share of Class A Common
Stock, subject to adjustment as provided in this Section 4 immediately upon the closing of a
firmly underwritten public offering pursuant to an effective registration statement under the
Securities Act of 1933, as amended, covering the offer and sale of Class A Common Stock for
the account of the Company, the public offering price of which was not less than $8.00 per share
(as adjusted for any stock dividends, combinations, splits, recapitalizations and the like with
respect to such shares) and the gross proceeds of which to the Company (before underwriting
discounts, commissions and fees) were at least $25,000,000 in the aggregate.

(i) Upon the automatic conversion specified in Section 4(a) above, the
outstanding shares of Class B Common Stock shall be converted automatically without any
further action by the holders of such shares and whether or not the certificates representing such
shares are surrendered to the Company or its transfer agent; provided, however, that the
Company shall not be obligated to issue certificates evidencing the shares of Class A Common
Stock issuable upon such conversion unless the certificates evidencing such sha:'es of Class B
Common Stock are either delivered to the Company or its transfer agent as provided below, or
the holder notifies the Company or its transfer agent that such certiﬁcat?s have .been lost, stolen
or destroyed and executes an agreement satisfactory to thg Company to indemnify the Company
from any loss incurred by it in connection with such certificates. Upon the occurrence of such
automatic conversion of the Class B Common Stock, the holders of Class B Common Stock shall
surrender the certificates representing such shares at the office of t.he Company or any transfer
agent for the Class B Common Stock. Thereupon, there shall be issued and dehverec.lftO such
holder promptly at such office and in its name as shown on such surrendered certi 1ca_te. or
certificates, a certificate or certificates for the number of shares of Cla§s A Common Stock 19to
which the shares of Class B Common Stock surrendered were convertible on the date on which

such automatic conversion occurred.

101061.4
71884/02637 19.

TRADEMARK
REEL: 002313 FRAME: 0938



(b) Mechanics of Conversion. Each holder of Class B Common Stock
who is required to convert the same into shares of Class A Common Stock pursuant to this
Section 4 shall surrender the certificate or certificates therefor, duly endorsed, at the office of the
Company or any transfer agent for the Class B Common Stock, and shall give written notice to
the Company at such office that such holder elects to convert the same. Such notice shall state
the number of shares of Class B Common Stock being converted. Thereupon, the Company shall
promptly issue and deliver at such office to such holder a certificate or certificates for the number
of shares of Class A Common Stock to which such holder is entitled and shall promptly pay (i) in
cash or, to the extent sufficient funds are not then legally available therefor or at such holder’s
election, in Class A Common Stock (at the price to public), any accrued and unpaid dividends
on the shares of Class B Common Stock being converted and (ii) in cash (at the price to public)
the value of any fractional share of Class A Common Stock otherwise issuable to any holder of
Class B Common Stock. Such conversion shall be deemed to have been made at the close of
business on the date of such surrender of the certificates representing the shares of Class B
Common Stock to be converted, and the person entitled to receive the shares of Class A
Common Stock issuable upon such conversion shall be treated for all purposes as the record
holder of such shares of Class A Common Stock on such date.

(c¢) Adjustment for Stock Splits, Dividends and Combinations. If the
Company shall at any time or from time to time after the date that the first share of Class B
Common Stock is issued (the “Class B Original Issue Date™) effect a subdivision of the
outstanding Class A Common Stock without a corresponding subdivision of the Class B
Common Stock or the determination of holders of Class A Common Stock entitled to receive, a
dividend or other distribution payable in additional shares of Class A Common Stock, the
outstanding Class B Common Stock shall be appropriately increased so that the number of shares
of Class A Common Stock issuable on conversion of each share of such series shall be increased
in proportion to such increase of the aggregate of shares of Class A Common Stock outstanding
and those issuable with respect to such additional shares of Class A Common Stock. Conversely,
if the Company shall at any time or from time to time after the Class B Original Issue Date
combine the outstanding shares of Class A Common Stock into a smaller number of shares
without a corresponding combination of the Class B Common Stock, the outstanding Class B
Common Stock shall be appropriately decreased so that the number of shares of Class A
Common Stock issuable on conversion of each share of such series shall be decreased in
proportion to such decrease in outstanding shares. Any adjustment under this Section 4(c) shall

become effective at the close of business on the date the subdivision, dividend or combination

becomes effective.

(d) Adjustment for Reclassification, Exchange and Substitution. If at any
Class B Original Issue Date, the Class A Common Stock
Class B Common Stock is changed into the same or a
lass or classes of stock, whether by recapitalization,
reclassification or otherwise (other than an Acquisition or Asset Transfer as dei"mec.i in Section
C.3(c) or a subdivision or combination of shares or stock dividen‘d or a r.eorgamzatlon, merger,
consolidation or sale of assets provided for elsewhere in this Section 4), in any such eve.nt each
holder of Class B Common Stock shall have the right thereafter to convert such stock into the

time or from time to time after the
issuable upon the conversion of the
different number of shares of any ¢
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kind ar}d am.ount of stock and other securities and property receivable upon such recapitalization
reclassification or other change by holders of the maximum number of shares of Class A,
Qomc_m Stock. into which such shares of Class B Common Stock could have been converted
u:medlately prior to such recapitalization, reclassification or change, all subject to further
adjustment as provided herein or with iti

adjusom p with respect to such other securities or property by the terms

. . (e) Adjustment for Reorganizations, Mergers or Consolidati

time or from time to time after the Class B Original Issue Date, there is a capital :etsr.galei:taggx};
of the Class A Common Stock or the merger or consolidation of the Company with or into
another c_orporation or another entity or person (other than an Acquisition or Asset Transfer as
defined in Section C.3(d) or a recapitalization, subdivision, combination, reclassification
exc?ange or substitution of shares provided for elsewhere in this Section 4) ’as a part .of suc};
capital reorganization, provision shall be made so that the holders of the Class,B Common Stock
shall thereafter be entitled to receive upon conversion of the Class B Common Stock the number
of shares of stock or other securities or property of the Company to which a holder of the number
of shares of Class A Common Stock deliverable upon conversion would have been entitled on
such capital reorganization, subject to adjustment in respect of such stock or securities by the
term§ .thereof. In any such case, appropriate adjustment shall be made in the application of the
provisions of this Section 4 with respect to the rights of the holders of Class B Common Stock
after the capital reorganization to the end that the provisions of this Section 4 shall be applicable
after that event and be as nearly equivalent as practicable.

(f) Fractional Shares. No fractional shares of Class A Common Stock
shall be issued upon conversion of Class B Common Stock. All shares of Class A Common
Stock (including fractions thereof) issuable upon conversion of more than one share of Class B
Common Stock by a holder thereof shall be aggregated for purposes of determining whether the
conversion would result in the issuance of any fractional share. If, after the aforementioned
would result in the issuance of any fractional share, the Company
fractional share, pay cash equal to the product of such fraction
s fair market value (as determined by the Board of

aggregation, the conversion
shall, in lieu of issuing any
multiplied by the Class A Common Stock’
Directors) on the date of conversion.

(g) Reservation of Stock Issuable Upon Conversion. The Company shall

out of its authorized but unissued shares of Class A

f effecting the conversion of the shares of the Clas§ B
of Class A Common Stock as shall from time to time

be sufficient to effect the conversion 0 f the Class B Common Stock. If
at anv time the number of authorized but unissued shares of Class A Common Stock shall got li(e
sufﬁéient 1o effect the conversion of all then outstandi.ng share:c. c_)f the Qlass B C;)rrt;mon tcsxc R
the Company will take such corporate action as may, in the opinion of its counsel, hentzjﬁ;iraro);
to increase its authorized but unissued shares of Class A Common Stock to suc

shares as shall be sufficient for such purpose.

at all times reserve and keep available
Common Stock, solely for the purpose O
Common Stock, such number of its shares
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ARTICLEIV.

A. The liability of the directors of the Corporation for monetary damages shall be
eliminated to the fullest extent permissible under California law. ~

B. The Corporation is authorized to provide indemnification of agents (as defined in
Section 317 of the General Corporation Law of California) for breach of duty to the Corporation
and its shareholders through bylaw provisions or through agreements with agents, or both, in
excess of the indemnification otherwise permitted by Section 317 of the General Corporation
Law of California, subject to the limits on such excess indemnification set forth in Section 204 of
the General Corporation Law of California. If, after the effective date of this Article, California
law is amended in a manner which permits a corporation to limit the monetary or other liability
of its directors or to authorize indemnification of, or advancement of such defense expenses to,
its directors or other persons, in any such case to a greater extent than is permitted on such
effective date, the references in this Article to “California law” shall to that extent be deemed to
refer to California law as so amended.

C. Any repeal or modification of this Article shall only be prospective and shall not
effect the rights under this Article in effect at the time of the alleged occurrence of any action or
omission to act giving rise to liability.”

THREE: The foregoing amendment and restatement of the Articles of Incorporation has
been duly approved by the Board of Directors of this Corporation.

FOUR: The foregoing amendment and restatement of the Articles of Incorporation has
been duly approved by the required vote of shareholders in accordance with Sections 902 and
903 of the California General Corporation Law. The total number of outstanding shares of each
class entitled to vote with respect to the foregoing amendment was 7,098,343 shares of Class A
Common Stock, 192,140 shares of Class B Common Stock and 3,194,888 shares of Series A
Preferred Stock. The number of shares voting in favor of the foregoing amendme.nt equaled or
exceeded the vote required, such required vote being a majority of the outstandl-ng shares of
Class A Common Stock, Class B Common Stock and Series A Preferred Stock (voting on an as-
converted basis) and a majority of the outstanding shares of each of the Common Stock and the

Series A Preferred Stock.
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. - A

The undersigned, Jane Kleinberger and Mark Adamson, the Chief Executive Officer and
Secretary, respectively, of PACIOLAN SYSTEMS INC., declare under penalty of perjury
under the laws of the State of California that the matters set out in the foregoing certificate are
true and correct of their own knowledge.

Executed at Irvine, California, on May 24, 2001.

W{C%»é//-\

(Jane Kleinberger
/
-~ 7
s

Mark Adamson

101061 .2
71884/02637

TRADEMARK
RECORDED: 06/08/2001 REEL: 002313 FRAME: 0942



