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State ¢* Delaware

Office of the Secretary of State

PAGE 1

I, EDWARD J. FREEL, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE CERTIFICATE OF AGREEMENT OF MERGER, WHICH MERGES:

"DURA PHARMACEUTICALS, INC.", A CALIFORNIA CORPORATION,

WITH AND INTO "DURA PHARMACEUTICALS, INC." UNDER THE NAME OF
"DURA PHARMACEUTICALS, INC.", A CORPORATION ORGANIZED AND
EXISTING UNDER THE LAWS OF THE STATE OF DELAWARE, AS RECEIVED
AND FILED IN THIS OFFICE THE SECOND DAY OF JULY, A.D. 1997, AT 9
O’ CLOCK A.M. '

A CERTIFIED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO

THE KENT COUNTY RECORDER OF DEEDS FOR RECORDING.

[y,

Edward J. Freel, Secretary of State

2755176 B8100M . 8541922
971219703 AUTHENTICATION: (o~ 05797
DATE:
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STATE OF DELAWARE
SECRETARY OF STATE
DIVISION OF CORPORATIONS
FILED G9:00 AM 07/02/1997
972219703 ~ 2755176

AGREEMENT AND %LAN OF MERGER
o
DURA PHARMACEUTICALS, INC,
(a Delaware corporation)

DURA PHARMACEUTICALS, INC,
(a California corporation)

THIS AGREEMENT AND PLAN OF MERGER dated as of July 1, 1997 (ihis
"Agreement”) is between Dura Pharmaceuticals, Ine., a Delaware corperation ("Dura Delaware™),
and Dura Pharmaceuticals, Inc., a California corporation ("Durz Califormia™). Dura Delaware
and Dura California ars sometimes referred to herein as the “Constituent Corporations,”

RECITALS

A. - Dura Delaware is & corporation duly organized and existing under the Jaws
of the State of Delaware and has a total authorized capital stock of One Hundred Five Million
(105,000,000) shares, The number of shares of Prefarred Stock authorized 1o be issued is Five
Millson (5,000,000), par value $.001. No shares of Preferred Stock were outstanding as of the
date hereof and prior to giving effect to the transactions contempieted hereby. The number of
shares of Common Stock authorized to be issued is One Hundred Million (100,000,000), par
vaiie §.001, As of the date hereof, and before giving effect to the wansactions contemplated
herehy, 43,848,063 shares of Corumon Stock were issued and outstanding, all of which were held
by Dura California.

B.  Dum California is 8 corporation duly organized and existing under the
laws of tha Stare of Californie and has an authorized capital stock of One Hundyed Five Million
(105,000,000} shares, The number of shares of Prefarred Stock aurhorized to be issued is Five
Million (5,000,000), no par value, none of which are currently outstanding. The nwtnber of
vsgslucs of Camtmon Stock suthorized to be isswed is One Hundred Million (100,000,000), no par

De.

C.  The Board of Directors of Dura California has determined that, for the
purpose of effecting the reincotporation of Dura California in the State of Delaware, it is
advisable and in the best interests of Dura California that Dura Califomia merge with and into -
Dura Delaware upon the terms and conditions herein provided.

D.  The respective Boards of Directors of Dura Delaware and Dura Califomia
bave approved this Agresment and have directed that this Agreement be submitted 10 a vote of
their respactive stoekholders and executed by the undersigned officars.

E.  Dura Delaware is a wholly-owned subsidiary of Dura California,

A T Ll B Y i L
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NOW, THEREFORE, in consideration of the mumal agreements and covenants
sct forth herein, Dyra Delaware and Dura California hereby agree, subject to the terms and
conditions hereinafter set forth, as follows: - .

I, MERGER

1.1  Merger. In secordance with the provisions of this Agreement, the !
Delaware Geueral Corporation Law and the General Corporation Law of the State of California,
Dura Califomia shall be merged with and into Dura Delaware (thc "Merger”), the scparatc
existence of Dura California shall cease and Dura Delaware shall be, and is herein sometimes
referred. to as, the "Swrviving Corporation,” and the name of the Surviving Corporation shall be
Dura Pharmaceuticals, Inrc. ,

1.2 Filing and Effectiveness, The Merger shall not become effective until the

following actions shall be completed:

(8  This Agreement and the Merger shall have been adopted and
approved by the stockholders of Dura California and the sole stockhelder of Dura
Delawaye in accordapce with the requirements of the Delaware General
Corporatien Law and the General Carporation Law of the State of Cajifornia;

() Al of the conditions precedent to the consummation of the Merger
specified in this Agreement shall have beea satisfied or duly waived by the parry
entitled to satisfaction thereof;

()  An execured Certificate of Merger or an executed counterpart of
this Agrecment mseting the requirements of the Delaware General Carporation
Law shall have been filed with the Secretary of State of the State of Delaware; and

(d)  An executed counmterpart of this Agreement. a Cerificare of
Ownership or any other documnent filed with the Secretary of Stare of the State of
Delaware pursuant to section (¢) above, shall have been filed with the Sectetary of
Stats of the State of California.

The dare and time when the Merger shall become effective as aforesaid, is herein
called the "Effective Date of the Merger.”

13 Effect of the Merger. Upon the Effective Date of the Merger, the scparate
existeace of Dura California shall ccase and Dura Delaware, as the Surviving Corporation
(D shall continue to possess all of jts assets, rights, powers and property as canstinned
immedistely prior 1o the Effective Date of the Merger, (ii)shall be subject to all actions
previously taken by its and Dura Californig's Board of Directors, (iii) shall succeed, without
other transfer, to all of the assets, rights, powers and property af Dura Califomia in the manner
more fully set forth in Section 259 of the General Corporation Law of the Sure of Delaware,
(Gv) shall continue 1o be subject to all of the debis, liabilities and obligations of Dura Delawsre as
canstituted jromediately prior to the Effective Date of the Merger, and (v) shall succeed, without
other transfer, to all of the debts, liabilities and obligations of Dueg California in the same
manper as if Dura Delaware had itself incurred them, all as more fully provided under the
applicable provisions of the General Carporation Law of the State of Delaware and the General
Corparation Law of the State of California.

A2
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. CHARTER DOCUMENTS, DIRECTORS AND OFFICERS

2.1  Cenificate of Incorporation. The Certificate of Incomoration of Dura
Delaware a3 in effect immediately prior to the Effective Dase of the Merger shall continue in full
force and effect as the Certificatz of Incorporation of the Sucviving Cerporation umtil duly
amended in accordance with the provisions thereof and applicable law.

22  Bylaws. The Bylaws of Durs Delaware as in effect immediately prier to
the Effective Date of the Merger shall continue in full force and effect as the Bylaws of the
Surviving Cotporation until duly amended in accordance with the provisions thercof and
applicable law.

2.3 Direcrars gpd Officers. The directors and officers of Dura Delaware
immediately prior to the Effective Date of the Merger shall be the directors and officers of the
Surviving Corparation umtil their successors shall have beea duly clected and qualified or until as
otherwise provided by law, the Certificate of Incorporation af the Surviving Corporation or the
Bylaws of the Surviving Corporation,

I1l. MANNER OF CONVERSION QF STOCK

3.1 Dum Californja Common Shajes. Upen the Effective Date of the Merger,
each share of Dura Califomia Common Stock, no par value, issued and outstanding immediately
prior thereto shall by virtue of the Merger and without any action by the Constituent
Corperatons, the holder of such share or any other person, be converted into and exchanged for
one (1) fully paid and nonassessable share of Common Stock, par value $.001 per share, of the
Surviving Corporation. '

3.2 Dura California Oprions, Warrants and Stock Purchase Rights, Upen the
Effective Date of the Mepger, the Surviving Corporarian shall assume and continue the employee
beacfits plans (including the 401(k) Profit Sharing Plan, the Deferred Compensation Plan and the
1992 Stock Option Plan) and ajl other cmployee benefit plans of Dura California. Each
outstanding and unexcrcised option, warrant or other right to purchase Dura California Cammon
Stock shall beeoms an option, warrant or right to purchase the Surviving Corporation’s Common
Stock on (he basis of one (1) share of the Surviving Carporation's Common Stack for each share
of Dura California Common Stock issuable pursuant to any such option, warrant or stock
purchase right on the same lerms and conditions and at an exercise price per share equal to the
exsreise price per share applicable to any such Dura California option, warzant or stock purchase
right et tha Effective Date of the Merger, There are no options, warrarts or purchase nights for
Preferred Stock of Dura Califernia

A number of shares of the Surviving Corporaton's Comamon Stock shall be
reserved for issuance upon the exercise of options, warrants and stock purchase rights equal 1o
the oumber of shares of Dura Californis Common Stock so resexved immediately prior to the
Effective Date of the Merger.

33 Dura Delaware Commop Stock, Upon the Effective Date of the Merger,
cach share of Common Stock, par value $.001 per sharc, of Dura Delaware issued and
outstanding immediately prior thereto shall, by virtue of ths Merger and without any action by
Dura Dejaware, the holder of such shares or any other person, be eancelled and returned to the
status of authorized but unissued shages. )

A3
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34  Exchange of Cepificares. After the Effective Date of the Marger, each
holder of an ourstanding certificate representing shares of Dura California Common Stock may
be asked to surrender the same for cancellation to an exchange ageat, whose tame will be
delivered to such holders prior 1o any requested exchange (the "Exchange Agent™), and each such
holder shall be enritled to reccive in exchange therefor a cermificate or certificates represcnting the
number of shares of the Surviving Corporarion's Common Stack into which the surrendered
skares werc converted as herein provided, Until so swrrendered, each outstanding certificate
therstofore representing shares of Dura California Common Stock shall be deemed for all
purposes to represent the mumber of shares of the Surviving Corporation’s Comumon Stock into
which such shares of Dura California Common Steck were converted in the Merger.

The registered owner on the books and records of the Surviving Corparation or
the Exchange ﬁent af any such outstanding cemificate shall, unti] such certificare shall have
been surrcndered for tramsfer or conversion or otherwise accoumezd for to the Surviving
Corporation or the Exchange Agent, have and be entitled to exercise any voting and other rights
with respect to and 10 receive dividends and other distributions wpon the shares of Comumon
gbtock of the Surviving Corpotetion represented by such outstanding certificate a5 provided

agve,

Each certificate representing Common Stock of the Surviving Corporation so
issued in the Merger shall bear the same legends, if any, with respect to the resfrictions on
transferability as the certificates of Dura California so converted and given in exchange therefore,
inless otherwise determined by the Board of Directors of the Surviving Corporation in
compliance with applicable laws, or other such additional legends as agreed upon by the holder
and the Surviving Corporation.

If any certificate for shares of Dura Delaware stock is to be issued in a name other
than that in which the certificate surrendered in exchange therafor is vegistered, it shall be &
condition of issuance thereof that the cerificate sa surrendered shall be praperly endorsed and
otherwist in proper form for transfer, that such transfer otherwise be proper and comply with
applicable securitics laws and that the person requesting such transfer pay 1o the Exchange Agent
any transfer or other taxes payable by reason of issuance of such new certificate in a name other
than that of the registered holder of the certificate surrendered or establish to the satisfaction of
Dura Delaware that such tax has been paid or is not payable,

No action need be taken by holders of Dura Califormia Common Stack to
exchange their certificates for shares of Dura Delawate Common Stock; this will he
accomplished at the time of the next transfer by the sharcholder. Cerrificates for shares of Dura
California will automezically represent an equal number of shares of Diwra Delaware upon the
Effective Date of the Merger.

IV, GENERAL

4,1 Covenants of Dura Delaware, Dura Delaware covenants and agrees that it
will, ont or before the Effective Dare of the Merger:

4.1.1 Qualify to do business as a foreign corporation in the State of California.

A4
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4.12 File any and all documents with the  California Franchise Tax Board
necessary for the assumption by Dura Delaware of all of the franchise tax liahilities of Dura
Califorma,

4.1.2  Take such other actions as may be required by the General Corporation
Law of the State of California.

42  Further Assyrapces, From time o time, as and when required by Dura
Delaware or by its syccessars or assigns, there shalt be executed and delivered on behalf of Dum
Califomia such deeds and other instruments, and there shall be taken or caused to be taken by it
such further and other actions as shall be appropriate or necessary in order to vest or perfect in or
conforma of record or otherwise by Dura Delaware the title to’ and possession of ail the property,
interests, asscts, tights, privileges, immunities, powers, franchises and authority of Dura
Culifornis and otherwise to carry out the purposes of this Agreement, and the officers and
directors of Dura Delaware are fully authorized in the name and on behalf of Dura California or
otherwise to taks any and all such action and o execute and. deliver any and all such deeds and
other instruments,

43  Abandonment At any time before tha Effective Date of the Merger, this
Agreement may be terminated and the Merger may be abandoned for any reason whatsoever by
the Board of Directors of either Dura California or of Dura Delaware, or of both, notwithstanding
the approval of this Agrsement by the shareholders of Dura California.

44  Amendment. The Boards of Directors of the Constituent Corporations
may amend this Agreement at any time prior to the filing of this Agresment (or certificate in ieu
thereof) with the Secretary of State of the State of Delaware, provided that an amendment made
subsequent 10 the adoption of this Agreement by the stockholder or sharehalders of either
Constituent Corporation shell not: (1) alter or change the amount or kind of shares, securities,
cash, property and/or rights to be received in exchange for or on convarsion of all ar any of the
shares of any class or series theraaf of such Constituent Corporation, (2) alter or change any term
of the Cextificate of Incorporation of the Surviving Corparation to be effected by the Mcg: or
(3) alter or change any of the terms and conditions of this Agrecment if such alteration or change
gouid adversely affect the holders of any class or series of capital stock of any Constiment

orporation.

45  Regigtered Office. The registersd affice of the Surviving Corporstion in
the State of Delaware is 30 Old Rudnick Lane, City of Dover, County of Kent and the registered
agent of the Surviviag Corporation at such address is CorpAmerica, Inc,

o 46  Agreement. Executed coples of this Agreement will be on file at the
priacipal place of business of the Surviving Corporation at' 5880 Pacific Center Roulevard, San
Dicgu, CA 92121, and copies thereof will be furnished 1o any stockholder or shartholder of
either Constituent Corporation, upon request and without cost.

47  Qoveming Law. This Agreement shall in all respects be construed,
interpreted and enforced in accordance with and govemned by the laws of the Suate of Delaware

and, so far as applicable, the merger provisions of the General Corporation Law of the State of
California.

A-5
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43 Cougterpmts. In order w facifitatc tho Bling and recording of this
Agreemens, the sama may be exocuted in any mwaber of countarparts, each of whick shall be
decmed to be ag original and all of which together shall constitutc one and the sams Iostrumaat.

4.9 The mergey wag approved by the shareholders of Durs Delaware
and Dora Californie.

[REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREQCF, this Agresment having first been appraved by the resolutions
of the Boards of Divectors of Dura Pharmaceuticals, Inc., a Delaware corporation, and Dura
Pharmaceuticals, Inc., a California corporation, is hercty executed on behalf of each of such two
corporations and attested by their respective officets thereunto duly authorized.

DURA PHARMACEUTICALS, INC.,
a Delawara corporation
e
By Lo,
Cdml. Garher
Chairman, President and Chief Executive Officer
ATTEST:
Mitchell R. Woodbury
Senior Vice President, L)
Geperal Counsel and Secretary
DURA PHARMACGCEUTICALS, INC.,
a cﬂi&W
=
By: /// ‘
Cam L, Gamer
Chairmean, President and Clyef Executive Officer
ATTEST:

Mitchell R, Woodbury
Senior Vice President,
General Counsel and Secretary

[COUNTERPART SIGNATURE PAGE
TO AGREEMENT AND PLAN OF MERGER]
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Brobeck

ATTORNEYS AT LAW

JUNE 27, 2001 BROBECK, PHLEGER & HARRISON LLP
ONE MARKET, SPEAR STREET TOWER

SAN FRANCISCO, CALIFORNIA 94105

phone: 415.442.1301

fax 415.442.1010

COAKLEY.BROBECK.COM

Commissioner of Patents and Trademarks
Box Assignments
Washington, D.C. 20231

Re: Corrections for Recordation of Assignments; Recordation of Merger
Mark: ENTEX
Registration No. 888,938
Our reference: 014395.2240

Dear Sirs:

Enclosed for recordation please find the following documents:

1. Correction of Recordation Records. Registrant submits a recordation cover sheet
requesting correction of the assignment originally recorded in error as an “assignment of a part
of assignor’s interest,” which was recorded for the ENTEX mark at Reel 1455/0858 on April 26,
1996. The Trademark Assignment document attached to the original recordation cover sheet
assigned “all right, title and interest in and to the Trademark together with the good will of
the business symbolized by the Trademark.” Thus, the assignment should be recorded as:
“assigns the entire interest and goodwill.” No fee is required to correct this recordation because
this was a Trademark Office error.

2. Correction of Recordation Records. Registrant submits a recordation cover sheet
requesting correction of the assignment originally recorded in error as an “assignment of a part
of assignor’s interest,” which was recorded for the ENTEX mark at Reel 1487/0890 on July 29,
1996. The Trademark Assignment document attached to the original recordation cover sheet
assigned “all right, title and interest in and to the Trademarks and the Registration, “ and
“the goodwill of the business in connection with the Trademarks.” Thus, the assignment
should be recorded as: ‘“‘assigns the entire interest and goodwill.” No fee is required to correc
this recordation because this was a Trademark Office error.

3. Recordation of Merger. Registrant submits a recordation cover sheet with attached
Agreement and Plan of Merger of Dura Pharmaceuticals, Inc (a Delaware corporation) and Dura
Pharmaceuticals, Inc. (a California corporation), and requests that this merger be recorded with
respect to the ENTEX mark. A check in the sum of $40.00 is also enclosed.

AUSTIN DENVER IRVINE LONDON LOS ANGELES NEW YORK PALO ALTO SANDIEGO SANFRANCISCO WASHINGTON, D.C.
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June 27, 2001
Page 2

The Assistant Commissioner is hereby authorized to charge any additional fees which may be
required, or to credit any overpayment, to Deposit Account No. 02-3950. A duplicate copy of
this letter is enclosed for this purpose.

Veryﬁ truly yours,

Carla B. Oakley

Enclosures
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