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éDWARD J. FREEL, SECRETARY OF STATE OF THE STATE OF
, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
.THE CERTIFICATE OF AGREEMENT OF MERGER, WHICH MFRGES:
;TOFFELSOFT INC.", A KANSAS CORPORATION,

TH AND INTO "HOMESTEAD TECHNOLOGIES, INC." UNDER THE NAME
TOFFELSOFT INCORPORATED", A CORPORATION ORGANIZED AND
ING UNDER THE LAWS OF THE STATE OF DELAWARE, AS RECEIVED

LED IN THIS OFFICE THE TWENTY-NINTH DAY OF MAY, A.D. 1998,

'CLOCK A.M.
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STATE OF DELAWARE
SECRETARY OF STATE
DIVISION OF CORPORATIONS
FILED 09:00 AM 05/29/1998
981205733 — 2889700

AGREEMENT AND PLAN OF MERGER

{is AGREEMENT AND PLAN OF MERGER (hereinafter called the “Merger Agreement”)
s of May 26, 1998, by and between KARTOFFELSOFT INC., a Kansas corporation
Sofi”), and HOMESTEAD TECHNOLOGIES, INC., a Delaware corporation
”). KartoffelSoft and Homestead are sometimes referred to as the “Constituent

REecCITALS

i, The authorized capital stock of KartoffelSoft consists of Two Million (2,000,000)
' on Stock, 1/10 of $.01 par value, of which One Hundred Thirty Thousand
arc designated Series B Non-Voting Common Stock, and One Hundred Fifty
Eight Hundred Twenty (158,820) shares of Preferred Stock, 1/10 of $.01 par
orized capital stock of Homestead, prior to the effectuation of the transactions set
Merger Agreement, is One Thousand ( 1,000) shares of Common Stock, $.001 par
Wthorized capital stock of Homestead upon effectuation of the transactions set forth
greement will consist of Fifty Million (50,000,000) shares of Common Stock,
of which Thirty-Eight Million (38,000,000) shares will be designated as Voting
and Five Million (5,000,000) shares will be designated Nonvoting Common
value, and Seven Million (7,000,000) shares of Preferred Stock, $.001 par

The directors of the Constituent Corporations deem it advisable and to the
the Constituent Corporations that KartoffelSoft merge into Homestead upon the
itions herein provided, and have adopted a resolution approving this Merger

he shareholders of KartoffelSoft and the sole stockholder of Homestead have
rger Agreement.

AGREEMENT

ties do hercby adopt the plan of reorganization encompassed by this Merger
d do hereby agree that KartoffelSoft shall merge into Homestead on the following
and other provisions:

AND CONDITIONS.

Merger. KartoffelSoft shall be merged with and into Homestead (the “Merger’), and

| be the surviving corporation (the “Surviving Corporation”) effective upon the

gicrger Agreement is filed with the Secretary of State of the State of Delaware
ate”™).

iling of Amended and Restated Certificate of Incorporation. Upon the filing of f

eement, the Amended and Restated Certificate of Incorporation atthERAID ARK |
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as Exhibit A shall be the Certificate of Incorporation of the Surviving Corporation, and the name
of the Surviving Corporation shall be “KartoffelSoft Incorporated.”

‘ 1.3 Succession. On the Effective Date, Homestead shall continue its corporate existence
yinder the laws of the State of Delaware, and the separate existence and corporate organization of
K artoffelSoft, except insofar as it may be continued by operation of law, shall be terminated and

cease.

. 1.4 Transfer of Assets and Liabilities. On the Effective Date, the rights, privileges,
and franchises, both of a public as well as of a private nature, of each of the Constituent
rations shall be vested in and possessed by the Surviving Corporation, subject to all of the
bilities, duties and restrictions of or upon each of the Constituent Corporations; and all and
ar rights, privileges, powers and franchises of each of the Constituent Corporations, and all
perty, real, personal and mixed, of each of the Constituent Corporations, and all debts due to
ch of the Constituent Corporations on whatever account, and all things in action or belonging
gach-of the Constituent Corporations shall be transferred to and vested in the Surviving
prporation; and all property, rights, privileges, powers and franchises, and all and every other
st, shall be thereafter the property of the Surviving Corporation as they were of the
lituent Corporations, and the title to any real estate vested by deed or otherwise in either of
LConstituent Corporations shall not revert or be in any way impaired by reason of the Merger;
ided, however, that the liabilities of the Constituent Corporations and of their shareholders,
ptors and officers shall not be affected and all rights of creditors and all liens upon any
erty of either of the Constituent Corporations shall be preserved unimpaired, and any claim
ing-or:action or proceeding pending by or against either of the Constituent Corporations may
psecuted to judgment as if the Merger had not taken place except as they may be modified
ithe'tonsent of such creditors and all debts, liabilities and duties of or upon each of the
stituent Corporations shall attach to the Surviving Corporation, and may be enforced against
2'same extent as if such debts, liabilities and duties had been incurred or contracted by it.

1.5 Common Stock of KartoffelSoft and Homestead. On the Effective Date, by virtue
Merger and without any further action on the part of the Constituent Corporations or their
, dets, (a) each share of Common Stock (other than Series B Non-Voting Common Stock)
offelSoft issued and outstanding immediately prior thereto shall be converted into ten (10)
“paid and nonassessable shares of Voting Common Stock of Homestead, (b) each share of
B Non-Voting Common Stock of KartoffelSoft issued and outstanding immediately prior
0 "!haﬂ be converted into ten (10) fully paid and nonassessable shares of Nonvoting
mon Stock of Homestead, (c) cach share of Preferred Stock and Common Stock of

fflS&R.hcld in treasury by KartoffelSoft immediately prior thereto s' -~celled and
n&dﬁahon shall be given in exchange therefor, and (d) and each sh: Teal
mestead issued and outstanding immediately prior thereto shall be

itus of authorized but unissued shares.

136 Stock Certificates. On and after the Effective Date, all of th
ch prior to that time represented shares of the Common Stock
tmed for all purposes to evidence ownership of and to represent th¢
ch the shares of KartoffelSoft represented by such certificates har cof
ed and shall be so registered on the books and records of the * .41cc‘;1 by

e
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sfer agents. The registered owner of any such outstanding stock certificate shall, until such
ﬁgate shall have been surrendered for transfer or conversion or otherwise accounted for to
wrviving Corporation or its transfer agent, have and be entitled to exercise any voting and
ghts with respect to and to receive any dividend and other distributions upon the shares of
stead evidenced by such outstanding certificate as above provided. .

.7 Options. On the Effective Date, the Surviving Corporation will assume and continue
elSoﬁ’s 1996 Stock Option Plan and the outstanding and unexercised portions of all
s 10 purchase Series B Non-Voting Common Stock of KartoffelSoft, including without
tion all options outstanding under such stock plan and any other outstanding options, shall
pverted into options of Homestead, such that an option for one (1) share of KartoffelSoft,
on-Voting Common Stock shall be converted into an option for ten (10) shares of
stead, Nonvoting Common Stock with the per share exercise price of the Homestead
‘to-be one tenth of the per share exercise price of the KartoffelSoft option. No other
83 in the terms and conditions of such options will occur.  Effective on the Effective Date,
hereby assumes the outstanding and unexercised portions of such options, the
d and unissued portions of such options, and the obligations of KartoffelSoft with respect

Employee Benefit Plans. On the Effective Date, the Surviving Corporation shall

ligations of KartoffelSoft under any and all employee benefit plans in effect as of
©On the Effective Date, the Surviving Corporation shall adopt and continue in effect
hployee benefit plans upon the same terms and conditions as were in effect
ot to the Merger and shall reserve that number of shares of Homestead Common
pect to each such employee benefit plan as is proportional to the number of shares
oft Common Stock (if any) so reserved on the Effective Date.

iR DOCUMENTS, DIRECTORS AND OFFICERS.

/Certificate of Incorporation and Bylaws. The Amended and Restated
pRCOTporation, as attached hereto as Exhibit A, and Bylaws of Homestead in effect
ive Date, shall be the Certificate of Incorporation and Bylaws of the Surviving
n and after the Effective Date, until amended in accordance with the provisions
b icable laws.

Directors. The directors of the Surviving Corporation on and after the Effective Date
v$» 40 shall be Justin Kitch, Tim Draper, David Heap, Jim Kitch and George Harad to
the expiration of their terms and until their successors are elected and qualified.

Officers.  The officers of KartoffelSoft immediately preceding the Effective Date
, the officers of the Surviving Corporation on and after the Effective Date to serve at
Sure of its Board of Directors.

S Furfher Assurances. From time to time, and when required by the Surviving
é.a?‘m or by its successors and assigns, there shall be executed and delivered on behalf of
elSoft such deeds and other instruments, and there shall be taken or caused to be taken by

o
e
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it such further and other action, as shall be appropriate or necessary in order to vest or perfect in
or to conform of record or otherwise, in the Surviving Corporation the title to and possession of
| the property, interests, assets, rights, privileges, immunities, powers, franchises and authority
f KartoffelSoft and otherwise to carry out the purposes of this Merger Agreement, and the
fficers and directors of the Surviving Corporation are fully authorized in the name and on
1alf of KartoffelSoft or otherwise to take any and all such action and to execute and deliver

and all such deeds and other instruments.

3.2 Amendment. This Merger Agreement may be amended at any time in any manner
that the principal terms may not be amended without the further approval of the
ders of KartoffelSoft) as may be determined in the judgment of the respective Board of

of Homestead and KartoffeiSoft to be necessary, desirable, or expedient in order to
the intention of the parties hereto or to effect or facilitate the purpose and intent of this

Conditions to Merger. The obligations of the Constituent Corporations to effect
tions contemplated hereby is subject to satisfaction of the following condition (which
gived by cither of the Constituent Corporations in its sole discretion to the extent
law): any and all consents, permits, authorizations, approvals, and orders deemed
iscretion of KartoffelSoft to be material to consummation of the Merger shall have

bandonment or Deferral. At any time before the Effective Date, this Merger
y be terminated and the Merger may be abandoned by the Board of Directors of
ISoft or Homestead or both, notwithstanding the approval of this Merger
the shareholders of KartoffelSoft or Homestead, or the consummation of the
deferred for a reasonable period of time if, in the opinion of the Boards of
‘KartoffelSoft and Homestead, such action would be in the best interest of such
In the event of termination of this Merger Agreement, this Merger Agreement

d and of no cffect and there shall be no liability on the part of either Constituent
r its Board of Directors or shareholders with respect thereto, except that
shall pay all expenses incurred in connection with the Merger or in tespect of this

ieat or relating thereto.

Imterparts. In order to facilitate the filing and recording of this Merger
# same may be executed in any number of counterparts, each of which shall be

N original.
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IN WITNESS WHEREOF, this Merger Agreement, having first been duly approved by the
Board of Directors of KartoffelSoft and Homestead, is hereby executed on behalf of each said
corporation and attested by their respective officers thereunto duly authorized. Sl

KARTOFFELSOFT. INC.
A Kansas corporation

By ”Qq; H( Z

m S. Kitch f
881dent S £

HOMESTEAD TECHNOLOGIES, INC.
A Delaware corporation

. j,@é? 44

Justin S. Kitch
ident
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.

IN WITNESS WHEREOF, the foregoing Agreement and Plan of Merger which has been
adopted by the shareholders of the Constituent Corporations and which actions so adopting have
been certified on the Agreement by the President and Secretary of each of the Constituent
‘Corporations, each of the Constituent Corporations has caused this Agreement and Plan of
.Merger to be executed in its corporate name by duly authorized officers on this 26th day of May,

998.

KARTOFFELSOFT INC.
) 1
- i”gd:f% By: /r iég—@q:ﬂ
Kitch, Secretdry © Nlustin S. Kitch, President

HOMESTEAD TECHNOLOGIES, INC.

s o202 Sag G

toh, Secretary Yustih S. Kitch, President

TRADEMARK
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HOMESTEAD TECHNOLOGIES, INC.

OFFICERS’ CERTIFICATE OF APPROVAL OF MERGER

The undersigned, Justin S. Kitch and James C. Kitch, do hereby certify that:

They are the President and Secretary, respectively, of Homestead Technologies, Inc., a
Delaware corporation (the “Corporation”). '
The Agreement and Plan of Merger attached to this Certificate providing for the merger

of KartoffelSoft Inc., a Kansas corporation, with and into the Corporation was duly
npproved by the Board of Directors and by the sole stockholder of the Corporation.

The Corporation has one authorized class of shares, designated Common Stock. The
‘mumber of shares of Common Stock outstanding and entitled to vote upon the merger was
e Thousand (1,000) shares of Common Stock.

Jbe terms of the Agreement and Plan of Merger were approved by the Corporation by a
wote of the number of shares of Common Stock of the Corporation which equaled or
eeded the vote required. The percentage vote required for such approval was more

fifty percent (50%).

ch of the undersigned declares under penalty of perjury that he has read the foregoing
@nd knows the contents thereof and that the same is true of his own knowledge.

ITNESS WHEREOF, the undersigned have executed this Certificate this 26 ™ day of

PR s

@n S. Kitch

President

N ¢ -

Jarhes C} Kitch
Secretary
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KARTOFFELSOFT INC.
OFFICERS’ CERTIFICATE OF APPROVAL OF MERGER

,, undersigned, Justin S. Kitch, does hereby certify that:

is the President and Secretary of KartoffelSoft Inc., a Kansas corporation (the
209 poration”™).

Agreement and Plan of Merger attached to this Certificate providing for the merger
je Cotporation with and into Homestead Technologies, Inc., a Delaware Corporation,
duly approved by the Board of Directors and by the shareholders of the Corporation.

Corporation has two authorized classes of shares, Common Stock, including a
jon thereof designated as Series B Non-Voting Common Stock, and Preferred Stock.
tal number of outstanding shares of Common Stock is One Million Three Hundred
ty Thousand (1,320,000), none of which are shares of Series B Non-Voting
imon Stock. .

terms of the Agreement and Plan of Merger were approved by the unanimous writien
t of the shareholders of the Corporation pursuant to K.S.A. 17-6518 and K.S.A.
702.

of the undersigned declares under penalty of perjury that he has read the foregoing
md knows the contents thereof and that the same is true of his own knowledge.

ITNESS WHEREOF, the undersigned has executed this Certificate this 2 Q day of

Rl Y

Jutin 8. Kitch A

President

9 4]

Justin 8. Kitch.
Secretary
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IRREVOCABLE CONSENT

KNOW ALL MEN BY THESE PRESENTS:
That Homestead Technologies, Inc. (renamed “KartoffelSoft Incorporated” followihg the

srper as described below), a corporation organized under the laws of tﬁe State of Delaware,
consents, without power of revocation, to being served with process in the State of
“the State™) in any proceediné filed in the proper court of any county in the State where
venue for enforcement of any obligation of any constituent corporation of the
well as for enforcement of any obligation of Homestead Technologies, Inc. (the
vii';;‘)’.\:poration’') arising from the merger of KartoffelSoft, Inc., a Kansas corporation
ing Corporation”) and the Surviving Corporation, including any suit or other
enforce the right of any stockholder as determined in appraisal proceedings
provisions of K.S.A. 17-6712, and amendments thereto, and shall irrevocably
of State of the State of Kansas as its agent to accept service of process in

other proceedings and do herein specify the address to which a copy of such

mailed by the Secretary of State.
h

on Way #H
ark, CA 94025

said corporation stipulates and agrees that such service shall be taken and held in
@5 valid and binding as if due service had been made upon the President and

 SoTporation.
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ent and its Secretary on May 2( | 199

HoMesTEAD TEanowcxes, Inc.,
8 Delaware Corporation

ameq Kitch, Secretary
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AMENDED AND RESTATED CERTIFICATE OF INCORPORATION
OF
HOMESTEAD TECHNOQLOGIES, INC.

' Homestead Technologies, Inc., a corporation organized and existing under the General
- Corporation Law of the State of Delawarc, DOES HEREBY CERTIFY:

FIRST: The original Certificate of Incorporation of Homestead Technologies. Inc.
was filed with the Secretary of the State of Delaware on April 28, 1998.

SECOND: The Amended and Restated Certificate of Incorporation of Homestead
hnologies, Inc. in the form attached hereto as Exhibit A has been duly adopted in accordance
fith the provisions of Sections 245 and 242 of the General Corporation Law of the Statc of
aware by the sole director of Homestead Technologies, Inc.

THIRD: Pursuant to a cesolution of the Board of Directors, this Amended and
ted Certificate of Incorporation in the form attached hereto as Exhibit A was submitted to the

stockholder of Homestead Technologies, Inc. for its approval, and was approved, in
ance with Section 228, 242, and 245 of the Gencral Corporation Law of the Swe of

QURTH: The Amended and Restated Certificate of Incorporation so adopted reads in
set forth in Exhibit A attached hereto and is hereby incorporated herein by this reference.

IN WITNESS WHEREOF, Homestead Technologies, Inc. has caused this Certificate to
by the President and the Secretary this 2{ L. day of May, 1998,

HOMESTEAD TECHNOLOGIES, INC.

153 WGEIT 8RBT 6C 4PN
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ExHiBIT A

AMENDED AND RESTATED CERTIFICATE OF INCORPORATION
OF

KARTOFFELSOFT INCORPORATED

L

Al The name of the corporation is KARTOFFELSOFT INCORPORATED (the
orporauon or the “Company").

B. The address of the registered ofTice of the Corporation in the State of Delaware is:
East North Street, Dover, County of Kent. The name of the Corporation’s registered agent at

hddtess is AmeriSearch Corporate Services Inc.

&3 " The purpose of the Corporation is to engage in any lawful act or activity for which
ion may be organized under the General Corporation Law of the State of Delaware.

I1.

This Corporation is authorized to issue two classes of stock 1o be designated,
“Common Stock™ and “Preferred Stock.” The total number of shares which the
jon is authorized to issue is Fifty Million (50,000,000) shares, Forty-Three Million
D) shares of which shall be Common Stock (the “Common Stock™), of which Thirty-
ion (38,000,000) shall be designated Voting Common Stock (“Voting Common
Five Million (5,000,000) shall be designated Nonvoting Common Stock
ommon Stock™), and Seven Million (7,000,000) shares of which shall be Preferred

%fm Stock™), all of which shall be designated “Series A Preferred Stock (the

are. The Voting Common Stock and the Nonvoting Common Stock shall have all
bed b)' law to Common Stock, éxcept that the Nonvoting Common Stock shall not

The rights, preferences, privileges, restrictions and other matters relating to the
erred are as follows:

1. DIvipenD RIGHTS.

a. Holders of Series A Preferred, in preference to the holders of any

: of the Company (*Junior Stock™), shall be entitled to receive, when and as declared
pard of Directors, but only out of funds that are legally available therefor, cash dividends
e of eight percent (8%) of the “Qriginal Issue Price” per annum on each outstanding
Series A Preferred (as adjusted for any stock dividends, combinations, splits,

gations and the like with respect to such shares). The Original Issue Price of the Series
shail be $0.7001. Such dividends shail be payable only when, as and if declared by

fl of Directors and shall be non-cumulative.

[
W
L)
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| |
b. So long as any shares of Senes A Preferred shall be outsianding.

} no dividend, whether in cash or property. shall be paid or declared, nor shall any other
_ distribution be made, on any Juniot Stock. nor shall any shares of any Jumor Stock of the
‘Company be purchased, redeemed. or otherwise acquired for value by the Company (except for
aequisitions of Common Stock by the Company pursuant to agreements which permit the
ompany 10 repurchase such shares upon termination of services to the Company) uatil all
‘dividends (set forth in Section la above) on the Series A Preferred shall have been paid or
tared and sct apart. In the event dividends are paid on any sharc of Common Stock. an
onal dividend shall be paid with respect to all outstanding shares of Series A Preferred in an
equal per share (on an as-if-converted 10 Common Stock basis) to the amount paid or set
bt each share of Commeon Stock. The provisions of this Section 1b shall not, however,
i) a dividend payable in Common Stock, (ii) the acquisition of shares of any Junior
éxchange for shares of any other Junior Stock, or (iii) any repurchase of any oustanding
es of the Company that is unanimously approved by the Company’s Board of Directors.

2. YOTING RIGHTS.

a. General Rights. Except as otherwisc provided hercin or as
law, the Series A Preferred shall be voted equally with the shares of the Voting
tack of the Company and not as a separate class, at any annual or special meeting of
of the Company, and may act by written consent in the samec manner as the Voting
Stock, in either cas¢ upon the following basis: each holder of shares of Series A

be entitled to such number of votes as shall be equal to the whole number of
ommon Stock into which such holder’s aggregate number of shares of Series A
convertible (pursuant to Section 4 hereof) immediately after the close of business
date fixed for such meeting or the effective date of such written consent. The
Sommon Stock shall not have any voting rights, except as expressly required by law.

PN

b. Separate Vote of Series A Preferred. For so long as shares of
ed remain outstanding, in addition to any other vote or consent required herein oc
e or written consent of the holders of at lcast a majority of the outstanding Series

| be necessary for effecting or validating the following actions;

() Any amendment, aiteration, or repeal of any provision of ;
¢ of Incorporation or the Bylaws of the Company (including any filing of a
Designation), that alters or changes the voting powers, preferences, or other special |
es, or restrictions of the Series A Preferred so as to affect them adversely;

(i)  Any increase or decrease (other than by redemption or
the authorized number of shares of Series A Preferred.
(iliy Any authorization or any designation, whethet by
i or otherwise, of any neéw class or series of stock or any other sccunmties

0 equity securities of the Company ranking senior to the Series A Preferred in
mption, liquidation preference or dividends or any increase in the authorized or :

mber of any such new class or series; or

2.
950 WdZltl @BET BT AN
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(iv)  Any agreement by the Company or its stockholders
egarding an Asset Transfer or Acquisition (each as defined in Section 3¢).

c. Apb!ication of Section 2115 of the California Corporations
. In the event that this Corporation is subject 10 Section 2115(b) of the California
rations Code ar any time, or from time to time, then the following shall apply-

(i) Every stockholder emtiled o vote in any election of
rs of the Corporation during such time the Corporation is subject to Section 2115(b) may
te such stockholder’s votes and give one candidate a number of votes equal to the number
rs o be elected multiplied by the number of votes to which the stockholder’s shares are
entitled, or disinbute the stockholder’s votes on the same principle among as many
as such stockholder may so choose;

: (ii)  No stockholder, however, may cumulate such stockholder’s

one or more candidates uniess (i) the names of such candidates have been properly
iy nomination, in accordance with the Bylaws of the Corporation, prior to the voting, (i)
soider has given advance notice 1o the Corporation of the intention to cumulate votes
p the Bylaws, and (iii) the stockholder has given proper uotice to the other stockholders
fing, prior to the voting, of such stockholder’s intention to cumulate such stockholder's

(iti)  If any stockholder has given proper notice, all stockholders
e their votes for any candidates who have been properly placed in nomination. The
iving the highest number of votes of the shares entitied to be voted for them up to

Jf of directors to be elected by such shares shall be declared elected.

3. L1QUIDATION RIGHTS.

, 2. Upon any liquidation, dissojution, or winding up of the Company,
yptary or involuntary, before any distribution or payment shall be made to the
¥ Junior Stock, the holders of Series A Preferred shall be entitled to be paid out of
¢ Company an amount per share of Series A Preferred equal to the Original Issue
Jeclared and unpaid dividends on the Serics A Preferred Stock (as adjusted for any
combinations, splits, recapitalizations and the like with respect to such shares)
Series A Preferred held by them.

b. After the payment of the full liquidation preference of the Series A
forth in Section 3a above, the assets of the Company legaily available for
. ey, (i) if such liquidation, dissolution or winding up shall have occurred on or
29, 2002, shall be distributed ratably to the holders of the Common Stock and
on an as-if-converted to Common Stock basis and, (ii) if such liquidation,
ing up shall have occurred after May 29, 2002, shall be distributed ratably to

the Common Stock.

(]
wy
(S
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(iv)  Any agreement by the Company or its stockholders
mgardmg an Assct Transfer or Acqulsmon (each as defined in Section 3¢).

c. Apphcnnon of Section 2115 of the California Corporations
. In the event that this Corporation is subject 0 Section 2115(b) of the California
rporations Code at any time. or from time to time. then the following shall apply:

5

(i) Every stockholder entitled 10 vote in any eclection of 6
rs of the Corporation during such time the Corporation is subject to Section 2115(b) may |
it such stockholder’s votes and give one candidate a number of votes equal to the number ‘ {' 7
gtors 10 be elected multiplied by the number of votes to which the stockholder’s shares are i
entitled, or distribute the stockholder’s votes on the same principle among as many
st &5 such stockholder may so choose; §

¢

(ii)  No stockholder, however, may cumulate such stockholder’s
1¢ or mote candidates unless (i) the names of such candidates have been properly
mination, in accordance with the Bylaws of the Corporation, prior ta the voting, (ii)
3lder has given advance notice to the Corporation of the intention to cumulate votes

‘the Bylaws, and (iii) the stockholder has given proper notice to the other stockholders
g, prior to the voling, of such stockholder’s intention to curnulate such stockbolder’s

(iii) If any stockholder has given proper notice, all stockholders

their votes for any candidates who have been properly placed in nomination. The
ceiving the highest number of votes of the shares entitled to be voted for them up to
Hirectors to be elected by such shares shall be declared elected.

3. LiQuipaTiON RIGHTS.

a. Upon any liquidation, dissolution, or winding up of the Company,

ary or involuntary, before any distribution or payment shall be made to the

Y Junior Stock, the holders of Series A Preferred shall be entitled to be paid out of

e Company an amount per share of Series A Preferred equal to the Original Issue

lared and unpaid dividends on the Serics A Preferred Stock (as adjusted for any

combinations, splits, recapitalizations and the like with respect to such shares)

Series A Preferred held by them,

" b Afier the payment of the full liquidation preference of the Scries A

forth in Section 3a above, the assets of the Company legally available for

Y, (i) if such liquidation, dissolution or winding up shall have occurred on or

» 2002, shall be distributed ratably to the holders of the Common Stock and ‘

mred on an as-if-converied to Common Stock basis and, (ii) if such liquidation, !
nding up shall have occurred after May [ _], 2002, shall be distributed ratably to

‘Common Stock.
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c The following events shall be considered a liquidation under this
Section:

{1) any consolidation or merger of the Company with or into
T any other corporation or other ettity or person, or any other corporate reorganization, in which
. 'the stockholders of the Company immediately prior to such consolidation, merger or 5
eorganization. own less than 50% of the Company’s voting power immediately after such :
onsolidation, merger or reorganization, or any transaction or series of relawed transactions to '
wg; }h the Company is a party in which in excess of fifty percent (50%) of the Company's voting 6
wer is transferred (an “Acquisition”); ot e

(i)  asale, lease or other disposition of all or substantially al) of
» assets of the Company (an “Agsset Transfer”). /

(i) If, upon any llqundanon. distribution, or winding up, the
< of the Company shall be insufficient to make payment in full to all holders of Senes A
. of the liquidation preference set forth in Section 3a, then such assets shall be
wuted among the holders of Series A Preferred at the time outstanding, ratably in proportion
full amounts 1o which they would otherwise be respectively entitled.

, (iv)  In any of such events, if the consideration reccived by this
ation is other than cash, its value will be deemed its fair market value as determined in
ith by the Board of Directors. Any securities shall be valued as follows:

(A)  Securities not subject to investment letter or other
ar restrictions on free marketability covered by (B) below:

(1) If traded on a securities exchange or through
DAQ National Market, the value shall be deemed to be the average of the closing prices
ities on such quotation system over the thirty (30) day period ending three (3) days

‘ (2)  [If actively traded over-the-counter, the value
deemed to be the average of the closing bid or sale prices (whichever is applicable) over
y (30) day period ending three (3) days prior to the closing; and

(3)  If there is no active public market, the value
the fair market value thereof, as determined by the Board of Directors.

(B) The method of valuation of sccurities subject to
ment letter or other reswictions on free marketability (other than restrictions ansing solely
tue of a shareholder’s status as an affiliate or former affiliate) shall be 10 make an :
priate discount from the market value determined as above in (A) (1), (2) or (3) to reflect ;
proximate fair market value thereof, as determined by the Board of Directors. i
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4. CONVERSION RIGHTS.
il

: The holders of the Serics A Preferred shail have the foliowing rights with
to the conversion of the Series A Preferced into shares of Voting Common Stock (the

(3]

Soiversion Rights™):
\ a. Optional Conversion. Subject to and in compliance with the
ions of this Section 4, any shares of Series A Preferred may, at the option of the holder, be
serted at any time into fully-paid and nonassessable shares of Voting Common Stock. The

her of shares of Voting Common Stock to which a holder of Series A Preferred shail be ’
ied upon conversion shall be the product obtained by multiplying the “Series A Preferred f
ion Rate” then in effect (determined as provided in Section 4b) by the number of shares 0

es A Preferred being converted.

b. Series A Preferred Conversion Rate. The conversion rate in
bt at any time for conversion of the Senes A Preferred (the “Series A Preferred Conversion
shall be the quotient obtained by dividing the Original [ssuc Price of the Series A
d by the “Series A Conversion Price,” calculated as provided in Section 4¢.

N

-

c Series A Copversion Price. The conversion price for the Series A
d shall initially be the Original Issue Price of the Series A Preferred (the “Series A
prsion Price”). Such initial Series A Conversion Price shall be adjusted from time to time
rdance with this Section 4. All references to the Series A Conversion Price herein shall

the Series A Conversion Price as so adjusted.

e d. Mechanics of Conversion. Each holder of Series A Preferred whe
[es to convent the same into shares of Voting Common Stock pursuant to this Section 4 shall
the certificate or certificates therefor, duly endorsed, at the office of the Company or
msfer agent for the Series A Preferred, and shall give written notice to the Company at
flice that such holder elects to convert the same. Such notice shall state the number of
of Series A Preferred being converted. Thereupon, the Company shall promptly issue and
) such office 1 such holder a centificate or certificates for the number of shares of
8 Common Stack to which such holder is entitled and shall promptly pay in cash or, to the
sufficient funds are not then legally available therefor, in Voting Common Stock (at the
g Common Stock’s fair market vatue determined by the Board of Directors as of the datc of
vérsion), any declared and unpaid dividends on the shates of Series A Preferred being
i yerted. Such conversion shall be deemed to have been made at the close of business on the
of such surrender of the certificates representing the shares of Series A Preferred o be
verted, and the person entitled to receive the shares of Voting Common Stock issuable upon
b conversion shall be treated for all purposes as the record holder of such shares of Voting

on Stock on such date.

g

‘ e. Adjustment for Stock Splits and Combinations. If the
cmﬂpﬁn}’ shall at any time or from time to time after the date that the first share of Series A

gﬁfmcg is issued (the “Original Issue Date”™) effect a subdivision of the owmstanding Common
tock without a corresponding subdivision of the Preferred Stock, the Series A Conversion Price
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in effect immediately before that subdivision shall be proponionately. decreased. Conversely..if
the Company shall at any time or from time to time afier the Original Issue Date combine the
outstanding shares of Common Stock into a smaller number of shares without a corresponding
gombination of the Preferred Stock, the Series A Conversion Price in effect immediately before
ﬂ\C gombination shall be proportionately increased. Any adjustment undet this Section 4de shall

ome cffective at the close of business on the date the subdivision or combination becomes

Fren f, Adjustment for Common Stock Dividends and Distributioas.
f the Company at any time or from time to time after the Original Issue Date makes. or fixes a
pecord date for the determination of holders of Common Stock entitled to receive, a dividend or
ther distribution payable in additional shares of Common Stock, in each such event the Series A
onversion Price that is then in effect shall be decreased as of the time of such issuance or, in the
it such record date is fixed, as of the close of business on such record date, by multiplying the
' Conversion Price then in effect by a fraction (i) the numerator of which is the total
er of shares of Common Stock issued and outstanding immediately prior to the time of such
e or the close of business on such record date, and (i) the denominator of which is the
uimber of shares of Common Stock issued and outstanding immediately prior to the time of
$iiance or the close of business on such record date plus the number of shares of Common
stable in payment of such dividend or distribution; provided hawever that if such
tate is fixed and such dividend is not fully paid or if such distribution is not fully made on
e:fxed therefor, the Series A Conversion Price shall be recomputed accordingly as of the
‘usiness on such record date and thereafter the Series A Conversion Price shall be
pursuant to this Section 4f 10 reflect the actual payment of such dividend or distribution
iy

& g Adjustment for Reclassification, Exchange and Substitution. If
/. time or from time to time after the Original Issue Date, the Voting Common Stock
pon the conversion of the Series A Preferred is changed into the same or a different

if shares of any class or classes of stock, whether by recapitalization, reclassification or
(other than an Acquisition or Asset Transfer as defined in Section 3¢ or a subdivision
Mion of shares or stock dividend or a reorganization, merger, consolidation or sale of
5 ided for clsewherc in this Section 4), in any such event each holder of Series A
bd shall have the right thereafter to convert such stock into the kind and amount of stock

BT secutitics and property receivable upon such recapitalization, reclassification or other
‘holders of the maximum number of shares of Common Stock into which such shares
A Preferred could have been converted immediately prior to such recapitalization,
ion or change, all subject to further adjustment as provided herein or with respect to

Ssecurities or property by the terms thereof,

h Reorganizations, Mergers, Consolidations or Sales of Assets, If
Atanytime or from time to time after the Original Issuc Date, there is a capital reorganization of
?le’Qommon Stock (other than an Acquisition or Assct Transfer as defined in Section 3c or a
ecapitalization, subdivision, combination, reclassification, exchange or substitution of shares
mded for elsewhere in this Section 4), as a part of such capital reorganization, provision shall
be made 5o that the holders of the Series A Preferred shall thercafter be entitled to receive upon

: alll'ﬁt\-lllm
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‘ on of the Series A Preferred the number of shares of stock or other securities or property
mpany to which 2 holder of the number of sharcs of Voting Common Stock deliverable
version would have been entitled on such capital reorganization, subject to adjustment
‘of such stock or securitics by the terms thereof. In any such case, appropriate
iment shall be made in the application of the provisions of this Section 4 with respect 1o the

of the holders of Series A Preferred after the capital reorganization to the end that the
ons of this Section 4 (including adjustment of the Series A Conversion Price then in effect
umber of shares issuable upon conversion of the Series A Preferred) shall be applicable

vent and be as nearly equivalent as practicable.
i Sale of Shares Below Series A Conversion Price.
0] [f at any time or from time to time after the Onginal Issue

 Company issues or sells, or is decmed by the express provisions of this subsection i to

d or sold, Additional Shares of Common Stock (as defined in subsection i(iv) below),
a dividend ot other distribution on any class of stock as provided in Section 4f
nd other than a subdivision or combination of shares of Common Stock as provided in
bove, for an Effective Price (as defined in subsection i(iv) below) less than the then
Series A Conversion Price, then and in each such case the then existing Series A
on Price shall be reduced, as of the opening of business on the date of such issue or sale,

-determined by multiplying the Series A Convetsion Price by a fraction (i) the
9f which shall be (A) the number of shares of Common Stock deemed outstanding (as

Common Stock deemed outstanding (as defined below) immediately prior to such issue
Jus the total number of Additional Shares of Common Stock so issued. For the purposes
ceding sentence, the number of shares of Common Stock deemed 10 be outstanding as
_date shall be the sum of (A) the number of shares of Common Stock actually
ding, (B) the number of shares of Common Stock into which the then outstanding shares
A Preferred could be converted if fully converted on the day immediately preceding the
date, and (C) the number of shares of Common Stock which could be obtained through the
or conversion of all other rights, options and convertible sccurities outstanding on the
immediately preceding the given date.
(i) For the purpose of making any adjustment required under
ction 4i, the consideration reccived by the Company for any issue or sale of securities
(A) to the extent it consists of cash, be computed at the net amount of cash received by the
ny after deduction of any underwriting or similar commissions, compensation or
sions paid or allowed by the Company in connection with such issue or sale but without
deduction of any expenses payable by the Company, (B) to the extent it consists of property
vther than cash, be computed at the fair value of that property as determined in good faith by the
3 of Directors, and (C) if Additional Shares of Common Stock, Convertible Securities (as
defined in subsection i(iii)) or rights or options to purchase either Additional Shares of Common
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s1ock or Convertible Sccunties are issued or sold together with other stock or securities or other
_assets of the Company for a consideration which covers both. be computed as the portion of the
consideration so received that may be reasonably determined in good faith by the Board of
Ditectors lo be allocable to such Additional Shares of Common Siock, Convertible Securities or

ghts or options.

(i)  For the purpose of the adjustment required under this
ion 4;, if the Company issues or sells (i) stock or other securities convertible into, Additional
of Common Stock (such convertible stock or sccurities being herein referred to as
fble Securities™) ot (i1) rights or options for the purchase of Additiona! Shares of
nStock or Convertible Securities and if the Effective Price of such Additional Shares of
n Stock is less than the Series A Conversion Price, in each case the Company shall be
“have issued at the time of the issuance of such nights or options or Convertible
ithe maximum number of Additional Shares of Common Stock issuable upon exercise
ion thereof and to have received as consideration for the issuance of such shares an
qual to the total amount of the consideration, if any, received by the Company for the
such rights or options or Convertible Securities, plus, in the case of such rights or
minimum amounts of consideration, if any, payable to the Company upon the
h rights or options, plus, in the case of Convertible Securities, the minimum
gonsidcration, if any, payable to the Company (other than by cancellation of
gbligations evidenced by such Convertible Securities) upon the conversion thereof;
'in the case of Convertible Securities the minimumn amounts of such consideration
priained, but are a function of antidilution or similar protective clauses, the
be deemed 1o have received the minimum amounts of consideration without
h clauses; provided further that if the minimum amount of consideration payable
fy upon the exercise or conversion of rights, options or Convertible Securities is
‘time or on the occurrence or non-occurrence of specified events other than by
idilution adjustmemts, the Effective Price shall be recalculated using the figure to
num amount of consideration is reduced; provided further that if the minimum
ideration payable to the Company upon the exercise or conversion of such rights,
vertible Securities is subsequently increased, the Effective Price shall be again
ing the increased minimum amount of consideration payable to the Company
ise or conversion of such rights, options or Convertible Securities. No further
.the Series A Comversion Price, as adjusted upon the issuance of such rights,
vertible Securities, shall be made as a result of the actual issuance of Additional
thmon Stock on the exercise of any such rights or options or the conversion of any
ible Securities. If any such rights or options or the conversion privilege represented
bonvemblc Securities shall expire without having been exercised, the Series A
ice as adjusted upon the issuance of such rights, options or Convertible Securities
usted to the Series A Conversion Price which would have been in effect had an
made on the basis that the onty Additional Shares of Common Stock so issucd
tional Shares of Common Stock, if any, actually issued or sold on the exercise of
options or rights of conversion of such Convertible Securities, and such Additional
nmon Stock, if any, were issued or sold for the consideration actually received by
Y upon such exercise, plus the consideration, if any, actually received by the

A
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Company for the granting of all such rights or options, whether or not exercised. plus the ,
consideration received for issuing or selling the Convertible Securities actually converted. plus i “
\consnderanon if any. actually received by the Company (other than by cancellation of
ities or obligations evidenced by such Convertible Securities) on the conversion of such
entible Securities. provided that such readjustment shall not apply to prior conversions of
5

s A Preferred.

(iv)  “Additional Shares of Common Stock” shall mean all 6

of Common Stock 1ssued by the Company or deemed to be issued pursuant to this b

#i, whether or not subsequently reacquired or retired by the Company other than 4 7

of Common Stock issued upon couversion of the Series A Preferred, (B) shares of

Stock and/or options, warrants or other Common Stock purchase rights, and the 8
8

ack issued pursuant to such options, warrants or other rights (as adjusted for any

, combinations, splits, recapitalizations and the like), issued or granted after the

ue Datc to employees, officers or directors of, or consultants or advisors to the

or any subsidiary pursuant to stock purchase or stock option plans or other

ts or agreements that are approved by the Board, (C) shares of Common Stock issued

‘the exercise of options, warrants or convertible securities outstanding as of the
Date, (D) shares of Common Stock issued for consideration other than cash
yanerger, consolidation, acquisition or similar business combination and (E) shares
Jtock issued pursuant to any equipment leasing arrangement, or debt financing from
hilar financial institution. The “Effective Price” of Additional Shares of Common
an the quotient determined by dividing the towal number of Additional Shares of
gk issued or sold, or deemed to have been issued or sold by the Company under this
th the aggrepate consideration received, or deemed to have been received by the
issue under this Section 4i, for such Additional Shares of Common Stock.

. J- Cenificate of Adjustment. In each case of an adjustment or
of the Series A Conversion Price for the number of shares of Common Swock or
issuable upon conversion of the Series A Preferred, if the Series A Preferred is
‘pursuant to this Section 4, the Company, at its expense, shall compute such
tadjustment in accordance with the provisions hereof and prepare a certificate
ustment or readjustment, and shall mail such certificate, by first class mail,
ito each registered holder of Series A Preferrcd at the holder’s address as shown
3y’s books. The certificate shall set forth such adjustment or readjustment,
il the facts upon which such adjustment or readjustment is based, including a
consideration received or deemed to be received by the Company for any
of Common Stock issued or sold or deemed to have been issued or sold, (ii)
sion Price at the time in effect, (iii) the number of Additional Shares of
‘and (iv) the type and amount, if any, of other property which at the time would

pon conversion of the Series A Preferred.

k. Notices of Record Date. Upon (i) any taking by the Company of a

~ hOlders of any class of securities for the purpose of determining the holders thereof
d to receive any dividend or other distribution, or (ii) any Acquisition (a5 defined
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n3c) or other capital reorganization of the Company. any reclassification or
jon of the capital stock of the Company. any merger or consohdation of the
ith or into any other corporation. or any Asset Transfer (as defined in Section 3c). or
wn, or involuntary dissolution. liquidation or winding up of the Company, the
shall mail to each holder of Series A Preferred at least twenty (20) days prior to the
'lﬁpecjﬁgd therein a notice specifying (A) the date on which any such record is to be

on. (B) the date on which any such Acquisition, reorganization, reclassification,
onsolidation, merger, Asset Transfer, dissofution, liquidation or winding up is expected
effective, and (C) the date, if any. that is to be fixed as to when the holders of record

of ‘other securitics) for sccurities or other property deliverable upon such Acquisition,
on, reclassification, transfer, consolidation, merger, Asset Transfer, dissolution,

or winding up.
L Auntomatic Conversion.

()] Each share of Series A Preferrcd shall automatically be
to shares of Voting Common Stock, based on the then.effective Series A Conversion
t any time upon the affirmative election of the holders of at least a majority of the
shares of the Series A Preferred, or (B) immediately upon the closing of a firmly
n public offening pursuant to an effective registration statement under the Securities
, as amended, covenng the offer and sale of Common Stock for the account of the
whuch (i) the public offering price per share (before underwriting discounts,
and fees) values the Company at at least $50,000,000, and (ii) the gross cash
the Company (before underwriting discounts, commissions and fees) are at least
0. Upon such automatic conversion, any declared and unpaid dividends shall be paid

nce with the provisions of Section 4d. :

(i)  Upon the occurrence of the event specified in paragraph (A)
¢ outstanding shares of Series A Preferred shall be converted automatically without any
ion by the holders of such shares and whether or not the certificates representing such
surrendered to the Company or its transfer agent, provided however, that the
ihy shall not be obligated to issue centificates cvidencing the shares of Voting Common
suable upon such conversion unless the certificates evidencing such shares of Series A
fred are either delivered to the Company or its transfer agent as provided below, or the
ifics the Company or its transfer agent that such certificates have been lost, stolen or
‘ed and executes an agreement satisfactory to the Company to indemnify the Company
y loss incurred by it in connection with such certificates. Upon the occurrence of such
lic conversion of the Series A Preferred, the holders of Series A Preferred shall surrender
Rettificates representing such shares at the office of the Company or any transfer agent for the
A Preferred. Thereupon, there shall be issued and delivered to such holder promptly ai
%h office and in its name as shown on such surrendered certificate or certificates, a certificate
T eentificates for the number of shares of Voting Common Stock into which the shares of Series
Preferred surrendered were convertible on the date on which such auromatic conversion

10.




occurred. and any declared and unpaid dividends shall be paid in accordance with the provisions
of Section 4d.

- m. Fractional Shares. No fractional shares of Common Stock shall be
issued upon conversion of Series A Preferred. All shares of Common Stock (including tractions

. thereof) issuable upon conversion of more than one share of Series A Preferred by a holder ,

. thereof shall be aggregated for purposes of determining whether the conversion would result in ;
the issuance of any fractional share. If, after the aforementioned aggregation. the conversion

would result in the issuance of any fractional share, the Company shall, in lieu of issuing any

‘fractional share, pay cash equal to the product of such fraction muitiplied by the Common

-Stock"s fair market value (as determined by the Board of Directors) on the date of conversion.

n. Reservation of Stock Issuable Upon Conversion. The Company
shall at all times reserve and keep available out of its authorized but unissued shares of Voting
ommon Stock, solely for the purpose of effecting the conversion of the shares of the Series A
¢feried, such number of its shares of Common Stock as shail from time to time be sufficient to
ect the conversion of all outstanding shares of the Series A Preferred. If at any time the
mbes of authorized but unissued shares of Common Stock shall not be sufficient 1o effect the
version of all then outstanding shares of the Series A Preferred, the Company will take such
Drafe action as may, in the opinion of its counsel, be necessary to increase its authorized but
shares of Common Stock to such number of shares as shall be sufficient for such

' o. Notices. Any notice required by the provisions of this Section 4
 in writing and shall be deemed effectively given: (i) upon personal delivery to the party
otified, (il) when sent by confirmed telex or facsimile if sent during normal business hours
ipient; if not, then on the next business day, (iit) five (5) days after having been sent by
or certified mail, return receipt requested, postage prepaid, or (iv) one (1) day after
with a nationally recognized ovemight courier, specifying next day delivery, with written
on of receipt. All notices shall be addressed to each holder of record at the address of

p- Payment of Taxes. The Company will pay all taxes (other than
‘based upon income) and other governmental charges that may be imposed with respect to
issue or delivery of shares of Common Stock upon conversion of shares of Series A
frred, excluding any tax or other charge imposed in connection with any transfer involved in
issue and delivery of shares of Common Stock in a name other than that in which the sharcs

ries A Preferred so converted were registered.

Q. No Dilution or Impairment. Without the consent of the holders of
outstanding Series A Preferred as required under Section 2b, the Company shall not amend
Restated Centificate of Incorporation or participate in any reorganization, transfer of assets,
Bsolidation, merger, dissolution, issue or sale of securities or take any other voluntary action,
By the purpose of avoiding or seeking to avoid the observance or perforrnance of any of the
%rms o be observed or performed hereunder by the Company, but shall at all times in good faith
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ary or appropriate in order to

s,

assist in carrying out all such action as may be reasonably necess
protect the conversion nights of the holders of the Series A Preferred against dilution or other ,

ifpairment. ' laf

b 5.  REDEMPTION.

¥ The Series A Preferred shall not be redeemable by the Company. 5

6. NO REISSUANCE OF SERIES A PREFERRED, 6

s No share or shares of Series A Preferred acquired by the Corporation by reason of o

tedemption, purchase, conversion or otherwise shall be reissued. ; '

A |

7. NO PREEMPTIVE RIGHTS.
Stockholders shall have no preemptive rights except as granted by the Company

ant to written agreements.
118

To the extent permirted by applicable law a director of the corporation shall not be
y liable to the Corporation or its stockholders for monetary damages for any breach of
duty as a director, except for liability (i) for any breach of the director’s duty of loyalty
Drporation or its stockholders, (ii) for acts or omissions not in good faith or which
intentional misconduct or a knowing violation of law, (iii) under Section 174 of the
® General Corporation Law, or (iv) for any transaction from which the director derived

per personal benefit. To the extent permitted by applicable law if the Delaware General
on Law is amended after approval by the stockholders of this Article to authorize

action further climinating or limiting the personal liability of directors, then the
of a director shall be climinated or limited to the fullest extent permiticd by the

General Corporation Law, as so amepded.
Any repeal or modification of this Article I'V shall only be prospective and shall
the rights under this Article IV in effect at the time of the alleged occurrence of any

Omission to act giving rise to liability.
w .
management of the business and for the conduct of the affairs of the Corporation,

For the
further definition, limitation and regulation of the powers of the Corporation, of its
and of its stockholders or any class thereof, as the case may be, it is further provided

DALErre g oy

A.  The management of the business and the conduct of the affairs of the Corporation
vested in its Board of Directors. The pumber of directors which shall constitute the
oard of Directors shall be fixed by the Board of Directors in the manaer provided in the
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B. The Board of Dircctors may from time to time make. amend. supplement or repeal
j the Bylaws; provided, however, that the stockholders may change or repeal any Bylaw adopted
| by the Board of Directors by the affirmative vote of the percentage of holders of capital stock as
provided therein, and, provided further, that no amendment or supplement to the Bylaws adopted
by the Board of Directors shall vary or conflict with any amendment or supplement thus adopted
by the stockholders.

C. The directors of the Corporation need not be elected by written ballot unless the
Bylaws so provide.
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