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Schedule 1.1(b)(iv) -

Trademarks

APPLECREEK

Serial No. 75/219,125
Reg. No, 2,146,072

HEALTH & COMFORT

Serial No. 75/140,989
Reg. No. 2,110,003

MISCELLANEQUS DESIGN

Serial No. 73/744,019
Reg. No. 1,542 841

License Agreements

L. See License Agreements referenced in and attached to Schedule LI(a).

2. License Agreement dated September 14, 1998 by and between Carol Wright
Promotions, Inc. (“CWP™) and CW Gifts, LLC f/k/a Genesis Direct Forty-Three,

LLC.

Domain Names

The domain name “carolwrightsgifts.com” which is registered with Network

Solutions, Inc.
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ASSET PURCHASE AGREEMENT, dated as of Novembex 5, 1999,
(the “Agreement”) among CW GIFTS, LLC, a Delaware limited linbility compeany
(“Seller”), GENESIS DIRECT, INC,, a Dclaware corporation (“Genesjs™) and LITTLE
GENESIS, INC., a Dclaware corporation (*Little Genesis” and, together with Genesis,
the “Securityholders”) end DR. LEONARD'S HEALTHCARE CORP., & Delawarc
corporation (“Buyer).

WITNESSETH

WBEREAS, Seller is cngaged in the busincss of catalog marketing lo
consumers of various products (the “Business™);

WHEREAS, on August 19, 1999, the Seller and the Securityholders filed
voluntary petitions for reorganization under Chapter 1] of Title 11 of the United States
Bankruptcy Code (the “Bankruptey Codc™), in the United States Bankrupicy Court for
the District of New Jersey (the “Court™), Case No. 99-39299 (the “Bankruptey

Proceeding’™);

WHEREAS, Securityholders own all of the outstanding limited liability
company interests of Sellcr;

WHEREAS, upon and subject to the terms and conditions set forth
herein and subject to the approval of the Court, Buyer dcsircs to buy and Seller desires
to scll certain assets in conneclion thercwith, and Buyer is willing to assume only thosc
liabilities and obligations of Seller specifically assumed by Buyer, all as hercinafter set
forth;

'WHEREAS, Seller has or will promptly file with tho Court several
motions, including a motion seeking a Court Order (the “Sales Qrder”), pursuant to
Sections 105, 363 and 365 of the Bankruptcy Code, authorizing the sale of certain of
Seller’s assets to the Buyer (the “Sgle Motion™) in the form attached hereto as
Exhibit “A”; and

NOW, THEREFORE, in consideration of the premises and of the mutual
covenants of the pacties hereto, it is hereby agreed as follows:

L Pur { Sle of Assets: A ion of Certaip Lishiliti

1.1. Transfor of Assets. On the basis of the representations, warranties,
covenants and agreements and subject to the satisfaction (or waiver by the party whose
obligations hereunder are subject to such satisfaction) of the conditions sct forth in this
Agreement, on the Closing Dato (s defined in Section 2.1), Seller shall sell, convey,
assign, transfor and deliver to Buyer and/or Buyer’s assignees, and Buyer shall purchase
and acquire from Scller, the asscts, rights, title, propertics, claims and contracts of Seller
as sct forth below:
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(s) the contracts and agreements listed on Schedule 1.1(3) (the
"Contracts™);

(b) allSeller’s right, title and interest in and to the following, including
the physical materials and all intellectual property rights {including copyrights and trade
secrets) therein or related thersto (including all rights to sue.and resover for-darrumpzes
end proceedy Tor infringement or other impairment thercof prior to the Closing Date)

(collectively, the “Intellectual Property”):

(i) all of Seller’s customer lists, customer files, Mailing Lists (as defined
in Section 3.1(g)(li)), list rental and exchange records and customer records and
othet data in any form or media, whether in draft or final form (collectively,
“Customer Liats™);

(i1} all of Seller's catalog artwork wherever located, including without
limitation, all photography, graphics, drawings, fonts, scparations, layouts, and
digital filcs in any form or media whether in draft or fiual form;

(iii) all of Scller's books and records, inchnding without limitation, the
historicel and planned marketing mail plans and catalog programs, the order
flow of each of Seller's catalog programs, and the purchasing and merchandising
books and records in any form or media, whether in draft or final form;

(iv) all United States, state and foreign registered and unregistered
tradomarks and service marks, trademark and service mark registrations,
trademark and service mark applications for registratior,, trede names, corporate
names, domain names, brend names and the like (including product namcs and
corporate names), as set forth on Schedule 1.1(b)iv) together with the goodwill
commected with the use thereof and symbolized thercby;

(v) all non-govermnmental licenses, subliccases, covenants or agreements
to which Seller i3 a party, which relate in whole or in part to aay items of the
categories mentioned above in clanses (i) - (iv), including all trademark licenscs
48 set forth on Schedule 1.1(b)(iv);

{vi) all 800- or 888- prefix phone numbers used by Seller in connection
with any aspect of Seller’s business;

The asscts being sold, conveyed, assigned, transferred and delivered to Buyer by Seller
hereunder are sometimes hercinafier referred to as the “Aszets,”

1.2. Excluded Assets. Tt is expressly understood end agreed that the
Assets shall only include those itemns set forth in Section 1.1 of this Agrecment.
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1.3. Instuments of Convevance and Trapsfer, On the Closing Date,

Scller shall (a) deliver or cause to be delivered to Buyer such bills of sale,
endorscments, conscnts, assignments, and other good and sufficicnt instruments of
conveyance and assignment, all in recordablc form, where applicable, ag shall be
effective to vest in Buyce and record tho interest of Buyer in all right, title and interest of
Secller in and to the Assets, and (b) transfer to Buyer originals of all contracts,
-agreerents, Cormnitanents and physical materials, books, records, filcs, certificates,
liccnses, permits, plans and specifications and other data of Scller that relatc to the
Assets, including, without limitation, all computer tapcs, disks, sofiware and computer-
generated records. All materials referred to in subsection (b) shall be delivered to Buyer
in the form and order in which they arc maintained by Seller or as otherwise specified
herein.

1.4, Eurther Assurances. From time to time after the Closing Date,
Seller, the Securityholders and any person that directly, or indirectly through one or
more intermediaries, contrals or is controlled by or is under cormon control with Seller
or the Sceurityholders (an “Affiliate™) shall execute, acknowledge and deliver, or cause
to be executed, acknowledged and delivered, such other documnents and instruments,
including but not limited to instrumments of conveyance and assignments, and will take
ot cause to be taken such other actions as Buyer may reasonably request in order more
effectively ta sell, convey, assign, transfer, vecord and deliver to Buyer any of the
Assets, or to enable Buyer lo protect, exercise and enjoy all rights and bencfits of Seller
with respect thereto, and es otherwise may be reasonably appropriate to fulfill the
obligations and transactions herein contemplated, including, without limitation,
instructing all of Seller’s vendors to ship ordered items directly to Buyer’s offices in
Edison, New Jersey, arranging for all of Seller’s mail, customer orders, customer
correspondence and customer retums to be delivered to Buyer’s offices in Edison, New
Jersey, directing all banks that have issucd letters of credit for which Seller is the
“account party” 10 (i) replace Buyor as the “account party” and (ii) forward copies of
such letters of credit to Buyer. Notwithstanding anything to the contrary set forth in this
Agrcement, to the extent that any conscnt or approval is not obtained with respect to any
contract, lease, liccnse or agreement as contemplated above, this Agreement shall not
constitute an assignmeat or an attempted assignment thereof, In cach such case, Scller
and the Securityholders agree to cooperate with Buyer in any reasonzble arrangement
designed to (i) providc for Buyer the benefits under any such coniract, lease, licensc or
agrecment, including enforcement at tho cost and for the account of Buyer of any and all
rights of Seller against the other party or otherwise and (i) insure performance by Buyer
of Seller’s obligations thereunder to the extent Buyer receives such benefits. [fand to
the extent that such arrangoment cannot be made, Buyer shall not have any obligation
with respect to any such confract, lcase, license or agreement.

1.5. Assumed Liabilitics On the basis of the representations,
warrantics, covenants and agrecments and subject to the satisfaction of the conditions
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sct forth in this Agreement, on the Closing Date, Buyer shall assume and agree to pay,
perform and discharge when due, the following liabilities and obligations of Seller:

(a) Seller’s obligations under the contracts listed on Schedulc 1,1(a) which are assumed
by Seller in the Bankruptcy Proceeding and assigned by Seller to Buyer and as to which
Buyer succeeds to the rights of Seller, but only to the extent of liabilitics and obligations
that occur thereunder after the opening of business on the Clc»sing Date; (b) subject to
Section 4.1, the Cugtomer Lisbilities {a5-dofimed in-Secton 4 1 7w (¢ those liabilitics
cxpressly assumed by Buycr pursuant to the terms of this Agreement XBuyerisnot
assoming, nor shall it be deemed to have assumed, (f) any liability or obligation of any
kind or nature, except as provided in this Section 1.5, (i) any liability or obligation
rclating o the excluded assets described in Section 1.2., (iii) other than the Costomer
Liabilitics, any liability or obligation relating to the operations of Seller's business prior
to the Closing Date (including any environmental, employec-related or product liability
related liabilitics or obligations, whether or not relating to any of the Assets purchased,
including any liabilities relating to design or manufacturing defects and whether or not
the claim resulting in the liability arises prior to or after the Closing Date), (iv) the Cure
Costs or (v) any sweepstakes lisbilities or any liabilitics that are subject to any
state/local cscheat laws. The liabilities and obligations assumed by Buyer in accordance
with this Section 1.5 arc sometimes hereinafter referred to as the “Assumed Liabilitics.” .

2. Closing: Payment of Advance at Closing

2.1. Closing Date. On and subject to the conditions herein sct forth, the
closing with respect to the transactions provided for in this Agreement (the “Closing”)
shall take place not later than five (5) days after all of the conditions set forth in Section
6 have been satisfied or waived, at 10:00 am. (Eastcm Time) at the offices of Simpson
Thacher & Bartlett, 425 Lexington Avenue, New York, NY, 10017 or at such other time
and placo as shall be agroed upon by the parties hereto. The actual time and date of the
Closing arc herein referred to as the “Closing Date.” ,

2.2. Payment of Advance. (2) Tn consideration for the Assets, and '
subject to the terms and conditions of this Agreement, Buyer shall on the Closing Datc

(i) assume the Assumed Liabilitics as provided in Section 1.5, (if) deliver to Seller as 2
non-refundable advance against future Roysltics an amount in cash cqual to §4,000,000

_ minus the sum of the Bxcess Amount (as defined in Section 4.1} and the Unordered
Excess Amount (as dcfined in Section 4,1) , if any, (the “Cash Advance™). Buyer
hereby agrees to pay the Curc Costs simultaneously with the Clesing.

(b) The Buyer and Seller will agree upon the allocation of the Cash
Advance among the individual Assets, and Seller and the Securityholders agree to
comply with the allocation with respect to the filing of their respective taX returns,
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3. Rcpresentations and Warranties
3.1. Representations and Warrantieg of Seller and the Securitvholders,

Seller ax_wd the Securitybolders represent and warrant to Buyer as follows:

(2) Mmmnmmmmmmg Seller is e

Jimited liability. company-duty-organized, vaiidiy existing and in good standing under
the laws of its jurisdiction of organization and has the requisite limited Hability
company power and authority to own, lease and operate its properties and assets and to
conduct its business as now conducted by it, Seller has all roquisitc limited Jiability
company and other power and authority 1o enter into this Agrcement and gny other
agreemeat contemplated hereby and to perform its obligations hereunder and
thereunder. The Securityholders are corporations duly organized, validly existing and in
good standing under the laws of their jurisdiction of organization. Seller is duly
authorized, qualified or licensed to do business as a foreign corporation, and is in good
standing, in cach of the jurisdictions in which its right, title or intcrest in or to any of the
assets held by it, or the conduct of its busincss, requires such authorization, qualification
or licensiug exccpt where the failure to be so qualified or lieensed would not have a
matcrial adverse effect on the Seller or the Assets,

()  Authorzation.snd Validity. Subject to the approval of the
Bankruptcy Court, the cxecution, delivery and performance by Seller of this Agrecment

and any other agreements contemplated hereby and the consummation by it of the
transactions contemplated hereby and thcreby have been duly authorized by the
Sccurityholders and by the members and managers of Seller, No other corporate,
member or other action is necessary for the authorization, execution, delivery and
porformance by Seller of this Agreement and any other agreements contemplated hereby
and the consummation by Seller of the transactions contemplated hercby or thereby.
This Agreemcat has been duly executed and delivored by each of Seller and
Sccurityholders and constitutes a valid and Jegally binding obligation of each of Scller
and Securityholders, enforceable against them in accordance with its tezms, except as
enforceability may be limited by bankrupicy, insolvency, reorganization, moratorium
and other similar laws relating to or affecting creditors® rights gencrally, by general
equitable principles (regardless of whether such enforccability is considered in a
procecding in oquity or at law) or by an implied covenant of good faith and fair dealing,

(¢)  NoGovemnmental Approvals or Notices Required: No Cenflict.
Except for the approvals of the Bankruptcy Court, the exscution, delivery and
performance of this Agreement and any other agreements conternplated herchy by Seller
ar the Securityholders and the consummation by Seller and the Sccurityholders of the
transactions contemplated hercby and thereby (i) will not violate (with or without the
giving of notice or the lapse of time or both), or require any consent, approval, filing or
notice under, any provigion of any law, rule ot regulation, court or administrative order,
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writ, judgment or decres applicable to Seller, any Securityholder or any of the Assets or
any of its agsets or propcrties, except where such violation will not have any material
adverse cffcct on the Seller or the Assets, and, except as set forth on Schedule 3.1(c)(i)
will not (with or without the giving of notice or the lapse of time or both) (x) violate or
conflict with, or result in the breach, suspension or termination of any provision of, or
constitute a default under, or result in the acceleration of the performance of the

~Sotigstions-ofvranuerease intho lidbilities of Seller or any Sccurityholder under, or
(y) result in the creation of any lien, mortgage, pledge, sccurity interest, claim, charge or
cncumbrance or other restriction of any kind or nature (collectively, “Liens”) upon o/l or
any portion of the Asscls pursuant to, the Limited Liability Company or Operating
Agreement of Scller or any Securityholder, or any indenture, mortgage, deed of trust,
leasc, agrcement, contract or instrument to which Seller or any Securityholder is a party
or by which Seller, any Securityholder or any of the Assets are bound.

(d)  Abscncc of Liens: Condition of Assets, Seller has, and Buyer on
the Closing Date will receive, good and marketable title to all the Assets, which title

shall be upon entry of the Sales Order, frec and clear of all Liens other than as expressly
assumed in the Assumed Liabilities.

(e)  Contracis, Permits and other Data. Schedule 1.1(2) scts forth a

true and complete list of all of the contracts which are being assumed in the Bankuptey
Proceeding and assigned to Buyer relating to the Assefs. True and complete copics of
all written contracts referred to in the foregoing Schedule 1.1(a) have been delivered or
made available to Buyer. All rights, licenses, permits, leases, registrations, applications,
contracts, agreements, commitments and other arrangements referred 1o in such
Schedule are in full force and effect and are valid and cnforceable in accordence with
their respective terms, Except as otherwise set forth in Schedule: 1.1(a) and any defaults
arising out of the Bankruptcy Proceeding, Seller is not (and to the best knowledge of
Seller and the Sceuritybolders, each other party thereto is not) and is not alleged to be in
breach or default in the performanco of any obligation thereundcr, and, to the best
knowledge of Seller and the Securityholders, no event has occurred or has failed to
occur whereby, with or without the giving of notice or the lapse of time or both, a
default or breach will be deemed to havo occurred theycunder or any of the other parties
thereto has been or will be released therefrom or will be entitled to refuse to perform
thereunder, except where such default will not have a material adverse effect on the
Seller or the Assets.

(0  Legal Proceedings. Except as set forth in Schedule 3.1(f), there is
no litigation, arbitration, proceeding or governmental invmﬁgaﬁo}n 1o which Scjler or
any Sccurityholder is a party pending or, to the best knowledge of Seller or any
Sccurityholder, threatened in writing against it or relating to the Assets or the business
of Sellcr or the transactions contemplated by this Agreement which could, either
individually or in the aggregate, result in Rny material adverse cffect on such Assets, or

TRADEMARK
REEL: 002440 FRAME: 0739



Sent By: Dr. Leonard's Healthcare Corp.; 732 572 3p29;
) b

* DEG-US-88 NED 11:55 A S™-Rs ata g g TPMs Page 12

FAX NO. 212 " 5 2502 P. 27/56

any related business or transactions, or which sceks to restrain or enjoin the
consummation of any of the transactions contemplated hereby, Neither Seller nor the
Securityholdevs is in violation of any term of any judgment, writ, decree, injunction or
order catered by any court or governmental authority (domestic or foreign) and
outstanding against Scller, any Securityholder or with respect to any of the Assets.

£g)  Intcllectual Property. () Scller owns or has licensed all the
Intellectual Property that is necessary to operate the business of Scller as currently
conducted. To the best knowledge of Seller, no other person is infringing the
Intellcctual Property. Seller has taken all reasonable steps to protect and maintain the
value, validity and confidentiality of the Iutcllectual Property. Except as set forth in
Schedule 3.1(g), on the Closing Date Seller will transfer all its right, title and interest in
and to the Intellectual Property to Buycr, including all of its rights nnder any valid and
binding contracts to use the [ntellectual Property, free and clcar of all Liens. Except as
set forth on Schedule 3.1(f) no claims have been agserted in writing within the past two
years or arc currcntly in dispute or pending or threatened to the effect that the use of the
Inteliectual Property by Seller infringes or otherwise violates any intellectual property of
any other person. To the best knowledge of Scller, the usc of'al] Intellectual Property in
the United States by Seller docs not infringe or otherwise violates the rights of any
other person. Seller will pay any fees or expenses related to the transfer of tho

Intellectual Property to Buyer.

(i) Bxcept as set forth on Schedule 3.1(g)(ii), all mailing lists, in any
media maintained by Seller in the ordinary course of business, of all customers who
have purchased Seller's products, including without limitation through Seller’s Carol
Wright and Apple Creek catalogs and newspaper FSI (free-standing insert) programs
and through the Caro] Wright Co-Op and Val-Pak 'rograms (the “Mailing Lists™) arc
owned solely by Scller and (A) are able to be copied to a magnetic tape form in readable
format; (B) contain all names and addresscs of customers who havc in the past
purchased a product from Seller and can be sorted to indicate which customers have
purchased products () within 12 months prior to the Closing Date, (2) 12-24 months
prior to the Closing Date, (3) 24-36 months prior to the Closing Datc, and (4) more (han
36 months prior to the Closing Date; and (C) includc a detailed transaction listing, with
original source dsta including the names and addresses, of people who have inquired
about Seller's catalogs during the previous 60 days although they may not have yet
purchased. The use of thc Mailing Lists by Seller does not inftinge or violate the
intellectual property rights or rights of publicity or privacy of any Person, and is not in
violation of any applicable U.S. or foreign law, order or directive, Except as st forth on
Schedule 3.1(g)(ii), there is no Jimitation on the right of Seller to transfer to Buyer any
of the Mailing Lists or other Intellectual Property. Seller’s house file contains the
names and addresses of approximately 9,122,484 domestic customers who have
purchased Scller’s products. The Mailing Lists contain the following approximate
numbers of domestic customers and prospective customers:
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Customers who purchased Seller's
Number nroducts during the calendar year
1,825,846 1999 (to October 15, 1999)
1,901,873 1998
1,166,577 1997
744362 1896
508,528 1995
2,975,298 1994 and prior to such year
Customers who have inquired about
Seller's catalogs or have
62,613 January 1, 1999 (to October 14, 1999)

(iii) Schedule 3.1(g)(iii) sets forth a summary description of each
promotional mailing by the Securityholders to custorncrs or prospective customers of
Seller utilizing the Mailing Lists since September 14, 1998 and, with respect to each
such mailing, the approximate number of customers ou the Mailing Lists to whom such

promotional materials were sent,

(h)  Broker’s Fecs. Neither Scller nor any of its officers, directors or
employees or Affiliatcs has cmployed any broker or finder or incurred any other Hability

Page 13
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for any brokerage fecs, commissions or finders’ fees in conncction with the transactions

contemplated hereby except for Gruppo, Levey & Co,

()  Opcration of Busingss. With respect to the business of Seller:

(1) As of the Closing Date, Scller shall have paid all refunds due and
issued all credits duc relating to or arising out of (A) orders, (B) merchandisc returns,
(C) allowances, (D) cancellations and (C) overpayments, processed and duc prior to the
Closing Date. For purposes of this Agreement, a transaction is “processed” when it is
entered into the mail order cornputer system of Seller;

(2) As of the Closing Date, Seller shall have processed every
merchandise roturn recsived at its warchouse prior to the date that is 2 busincss days
prior to the Closing Date,;

(3) As of the Closing Dat, all orders that have been cntered into Seller’s
computer system have cither been shipped, canceled or back ordered,
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(4) As of the Closing Date, there arc no back orders older than 60 days
for which Scller does not have inventory on hand, in transit or ordered and paid for;

(5) Schedule 3.1(iXS) shows in aggregate form the amount of all back
orders as of October 28, 1999 by aging and by item number, All back orders as of the
Closing Datc (including the total dollar amount of such back orders) will be included on

.2 maguetic.tape to. be delivarcd ot Glosing {the “Back Onder Tape™) in-the format set
forth on Schedulc 3.1(i{5)A). At the Closing, Seller will deliver to Buyer a written
schedule setting forth all of the back orders on the Back Order Tape (including the total
dollar amount of such back orders). The expected arrival datc of all inventory required
to fiil back orders on the Back Order Tape is within 60 days from the datc hereof, All
inventory of Scller which is either on hand, in transit or ordered and paid for that relates
to a apecific back order shall be transferred by Seller to Buyer (at no expense to Buyer)
upon receipt of such inveatory by Seller except in the case of back ordess generated
through B credit card order, in which case, Buyer shall pay Seller for any inventory (at
vendor's actual price to Seller plus vendor's actual shipping charges and duties) with
rospect to such credit card ordexs,

(6) The last three catalog mailing dates and quantities are listed on
Schedule 3.1(1X6);

(G)  Assumed Confracts. Schedulc 1.1(a) sets forth those contracts
that Buyer and Scller have determined that Sefler will assume snd assign to Buyerin
Seller’s Bankrupicy Proceeding and the contractually mandated amount to cure any pre-
petition arrearages or defanlts (the “Curg Costs™) under such Contracts.

3.2, Representations and Warranties of Buyer. Buyer represents and

warrants to Seller and the Securityholders as follows:

(2)  Dug Organization; Good Standing and Power. Buyer is a
corporation duly organized, validly existing and jn good standing under the Jaws of the
Stale of Delaware. Buyer has all requisite corporate and other power and authority to
enter into this Agreement and any other agrecment contemplated hereby and to perfonn
its obligationy hereunder and therrunder. Buyer is duly authorized, qualified or licensed
to do business as a forciga corporation, and is in good standing, in cach of the
jurisdictions in which its right, title or interest in or to any asset, or the conduct of its
business, requires such suthorization, qualification or Jicensing, except where the failure
to 5o qualify or to be in good standing could not have an adversc effect on the ability of
Buyer to perform its obligations hereunder or under any other agreement contemplated
hereby.
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()  Authorization and Validity. The cxecution, delivery and
performance by Buyer of this Agreement and any other agreements contemplated hereby
and the consummation by Buyer of the transactions contcmplated hereby and thereby
have been duly authorized by its Bogrd of Directors. No other corporate or stockholder
action is necessary for the authorization, cxecution, delivery and performance by Buyer
of this Agreement and any other agrecment contemplated hereby and the consummation
by Buyer of the transactions contemplated hereby or-thaseby. This Aprecurent has been
duly executed and delivered by Buyer and constitutes a valid and logally binding
obligation of Buyer, enforceable against Buyer in accordance with its terms, except as
enforee ability may be limitcd by benkruptcy, insolvency, reorganization, morstorium
and other similar Jaws relating to or affecting creditors’ rights generally, by general
equitable principles (regardless of whether such enforce ability is considered in a
proceeding in cquity or at law) or by an implied covenant of good faith and fair dealing.

()  Qovemmental Approvals; No Conflict. The oxecution, delivery
and performance of this Agreement and any other agreements contemplated hereby by
Buyer and the consummation by it of the transactions contemplated hereby and thereby
(i) will not violate {with or without the giving of notice or the lapse of time or both), or
require any consont, approval, filing or notics under any provision of any law, rule or
tegulation, court or administrative order, writ, judgment or decree applicable to Buyer or
its assets or properties, except for such violations the occurrence of which, and such
consents, approvals, filings or notices the failure of which to obtain or make, could not,
either individually or in the aggregate, have an adverse effect on Buyer’s ability to
perform its obligations hercunder, and (ji) will not (with or without the giving of notice
or the Japse of time ot both) (x) vielate or conflict with, or result in the breach,
suspension or tcrmination of any provision of, or constitutc a default under, or result in
the acceleration of the performance of the obligations of Buyer, under, or in the creation
of any Liens pursvant to the charter or by-laws of Buyer or any indenture, mortgage,
deed of trust, leasc, agrecment, contract or instrument to which Buyer is a party or by
which Buyer is bound, except for such violations, conflicts, breaches, suspensions,
terminations, defaults, accelerations or Liens which could not have an adverse effect on
Buyer’s ability to perform its obligations hereunder.

(d)  Brokany’ Fees. Ncither Buyer nor any of its officers, directors or
employces, on behalf of Buyer, has ermployed any broker or finder or incurred any other
linbility for any brokerage fees, commissions or finders' fees in connection with the
transactions contemplated hereby.

()  Asgumed Contragts. Schedulc 1.1(g) sets forth thosc contracts
that Buyer and Seller have determined that Seller will assume and assign to Buyer in
Seller's Bankruptcy Proceeding and the contractually mandated amount to cure any
Cure Costs under such Contracts.
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3.3, Survival of Represcntations. The representations, warranties,
covenants and agreements contained in this Agrecemcnt, and in any agreements,
certificates or other instruments delivered pursuant to this Agresment, shall survive the
Closing and shall remain jn full force and effect for the applicable perlods of time
specified in Section 8.4(a), rcgardless of any investigations made by or on behalf of any
party, but subject to all express limitations and other provisions contained in this

Apresment.
4. Covcnants and Agreements

4.1, Customer Liabilitics. No less than four days prior to the Closing
Date, Seller shall cease the processing of new customer orders. All new mail and phone
orders reccived from the date of cessation until the Closing shall be held unopened
and/or unprocessed and delivered 1o Buyer at the Closing.  One day prior to the Closing
Dute, Seller shall ceasc all shipping opcrations. On the Closing Date, Seller shall
deliver to Buyer an accurate and complete listing of cvery known Seller customer
Tiability (the “Customer Lighilities") as of the Closing Date, including without
limitation, those related to processed but unshipped orders, back orders, refunds payable
and credits and credit vouchers payable resulting from merchandise returns,
cancellations, overpayments, redecmablc coupons and discounts and other allowances,
provided, however, that the Costomer Liabilities shall not jnclude any swecpstakes
liabilities and any liabilities that arc subject to any state/local escheat laws, it being
understood that Buyer is not assuming Scller’s sweepstakes or escheat liability pursuant
to Section 1.5(b) hereof and, provided, fither, however, that with respect to back orders
of Seller that customers bave paid for (“Cash Back Qrders™) as of the Closing Date for
which Seller docs not have the inventory on hand, in transit or ordered and paid for
(“Ungrdered Cash Back Orders™), the extent of the Customer Lisbilitics to be assumed
by Buyer with respect to Unordered Cash Back Orders shall not exceed $400,000. The
amount of Unordered Cash Back Orders up to $400,000 (including shipping charges
relating thereto) shall be added to the amount of the Total Advaace. At the Closing,
Sejler shall deliver to Buyer a schedule of inventory on order as of tho Closing Date by
vendor and item number. 1fthe amount of the Unordered Cash Back Orders is in excess
of §400,000, such excess shall be referred to hercin as the “Unordered Excess Amouns”.
If the aggregate amount of the Customer Liabilities is in excess of $2,800,000, such
exccss shall be referrcd herein as the “Excess Amount.™ The sum of the Cash Advance
and the amount of the Customer Liabilitics shall be referred to es the “Tatal Advance.”
a3 such number may be adjusted pursuant to this Agreement. Al credits and rcfunds
Jduc related to merchandisc returns received prior to the date which is 2 days prior to the
Closing Date shall be paid and issued upon the Closing Date.

4.2. Royaltics After the Closing Date, Buyer shall initiate its own direct
markcting program with respect to the Customer Lists, Seller shall camn a royalty (a
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“Rayalty”) of 4% on all mail orders, phone orders and Intemmict Net Sales (as defincd
below) or orders from any other direct marketing source from Buyer’s own direct
marketing programs using the “Carol Wright Gifts” name whether through

telemarkering, space advcrtisement, freestanding inserts or cooperative marketing
programs for a period beginning on the Closing Date and ending on the fourth
anniversary of the Closing Date; provided however, that if (he Buyer enters into any
syndivation agreevents (i€, joint promotions) whith pay & third parly & voyalty, thei-the
Royalty on such syndicated sales shall be reduced to 2.0%. The Royalty shall first be
applied to reduce the Total Advance and then paid to Seller quarterly in arrears, as
camned. Seller agrees to forward all merchandise returns and customer correspondcncej

and customer orders to Buyer’s office in Edison, New J for a period of 3 years
following the Closing Date.| Any returns, refunds, credits, or adjustments processed or
issued by Buyer for a period'of two months after the Closing Date from orders shipped

by Sellcr prior to the Closing Date shall also be added to the amount of the Total
Advance for purposes of (i) calculating reductions to the Total Advance pursuant to this
Section 4.2 and (i) increasing the cap on the indemnification obligations of the partics
hereto contained in Section 8.4(c). On the Closing Date, Seller shall provide Buyer with
a magnetic tape of all customer information for all customers who placed orders within
6 months prior to the Closing Dste in the format sct forth on Schedule 4,2. Buyer shall
provide Seller with quarterly Royalty statements and Seller shall have the night within
120 days following the end of Buyer's fiscal year to inspect, upon reasonablc notice,
Buyer’s records of Net Sales subject to a Royslty. If a certified public accountant
reasonably acceptable to both Buyer and Seller determines that the amount of the
Royalty indicated on any quarterly statement is incorrect, the Buyer shall within 5
busincss days credit the amount that should have been applicd to the Total Advance, or
if the Total Advance has been repaid, pay to the Seller such amount, plus in each case,
interest on the uncredited or unpaid amount at a rate of 8% per annum for each day such
amount was not so credited or paid. If such accountant detertnines that the amount of
the Royalty not properly credit or paid was more than 5% of the amount shown on a
quarterdy statement, Buyer shall also reimburse Seller for the cost and expense of
engaging such accountant, otherwise, such costs and expenses shall be paid by Scller.
“Net Sales” is defined as gross merchandise sales shipped less discounts, retums and
allowances.

4.3, Customcr Lista. (i) Scller acknowledges that it utilizes the services
of Dopnelly Marketing (“Daonnelly”) to maintain its Mailing Lists. Three days prior to
the Closing Date, Seller shall maks its catire Mailing List clectronically available and
accessible in the format set forth on Schedule 4.3(i)}(A) to Donnelly and permit
Donnclly to electronically transfer Seller’s entire Mailing List to its own computcr
system for safekeeping.
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(ii) On or before the Closing Date, Seller shall deliver to Buyer copies of
all Customer Lists (in all formats and mediums in which they may exist) and shal), vpon
Buyer's request, render reasonzable assistance to enable Buyer to begin using same.

(iti) Afier the Closing Date, Seller and the Securityholders shall not and
shall not allow other persons to use or disclose to any other parson any Customer Lists,
-or-any-compilations, files; databases or vther mnteriais or information derived therefrom
or contained therein, and immcdiately after the Closing Date, Seller and the
Securityholders shall destroy all copies of the foregoing in any form or media that are in
their possessioa or control, and delets from their books and reconds and databases in any
media any names, addresses or other information dezived therefrom or related thereto,
and, not later than 45 days following the Closing Date, authorized officers supervising
such destruction and deletion shall deliver to Buyer a certificate in the form attached
hereto as Exhibit B; provided, that nothing herein shall require the Securityholders to
delete any names and relaicd information derived independently from any of theic other
catalog or merchandising busincsses even if such names appear on the Customer Lists.

5, Covenants and Conduet Prior to Cloging

5.1 Conduct of Business Pdor to Cloging. From the date of this
Agrcement to the Closing Date, Seller shall not, except with the written consent of

Buyer, (i) permit the Securityholders to use the Assets for any reason, or (ji) rent,
exchange or otherwise dispose of or grant rights to, in whole or in part, any of the
Assets,

5.2 Scllers' Efforts to Fulfill Conditions. Seller shall use its reasonablc
best efforts to cause all the conditions set forth in Sections 6.1 and 6.2 to be fulfilled

prior to or at the Closing.

5.3 Buyer's Efforts to Fulfill Conditions. Buyer shall use its reasonable
best efforts to cause all the conditions contained in Sections 6.! and 6.3 to be fulfilled
prior to or at the Closing.

5.4 Seller's Efforts to Pulfill Conditions. Seller shall use its reasonable
best efforts in promptly obtaining the Bankruptcy Approvals.

5.5 Schedules. Prior to Closing, Seller shall be permitted to update the
Schedules to this Agreement, provided, such updates shall not reflect a material adverse
change in the Business or Assets and further provided that Scller shall not be permitted
to update or modify Schedule 1.1(a) and 1.1(b(iv).
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5A.  Conduct Prior to the Closing

SA.1 Access and Information. Upon prior nolice to Seller, Seller shall
afford 1o Buyer and to Buyor's financial advisors, legal counscl, accountant, consultants,
financing sources, and other authorized representative access during normal business
hours throughout the period prior to tho Closing Date to all their books, records,
propeziics, plants and personné! and, during such period, shill furnish as promptly as
practicable to Buycr, at Buyer’s expense, copies of such books and records as Buyer
shall reasonably request.

SA.2 Acquisition Proposal Procedures. Buyer and Seller scknowledge
that this Agreement is the culmination of an extensive process undertaken by Seller to

identify and ncgotiate a transaction with a bidder who wes prepared to pay the highest
and best purchase price for the assets of Seller while assumning or otherwise satisfying
certain liabilitics in order to maximize the value for the Business and tho Assets. The
parties also acknowledge that under the Bankruptcy Code, Seller must take reasonable
steps to demonstratc that it has sought to obtain the highest and best price possible for
the Assets, including, but not limited to, giving notice of the transactions contemplated
by this Agroement to creditors and other interested parties as required by the Bankruptcy
Code and Bankruptcy Rules and as ordered by the Court, providing information about
the Busincss to responsible bidders subject to appropriate confidcntiality agreements,
entertaining higher and better offers from responsible bidders, and, if necessary,
conducting an suction. To facilitate tho foregoing, Seller shall, promptly following the
date hereof, scek the entry of an order in the form attached hercto as Exhibit C (the

“Qverbid Procedures Order'') pmvxdmg for procedures substantially similar to tho
following procsdurcs and otherwise in form and substance satisfactory to Buyer:

(a) Seller shall give notice of the transactions contemplated by this
Agrcement to all creditors and other parties in interest through all appropriatc
means, including personal notice to all taxing authorities and notice through
publication, including to such persons and in such manner as the Court shall
direct.

(b) Unless this Agreement has been terminated in accordance with its
terms, Scller will not, nor will Seller authorize Gruppa Levey & Co. to, actively
solicit any additional offcrs to acquirc the Business or the Assets. However,
nothing contained herein shall limit or prohibit in any manner Gruppo Levey &
Co. or any of Scller’s officers, managers, or cmployees, or any other investment
banker, financial adviser, attorncy, accountant, or any other representative (i) to
take any action to facilitate any inquiry ot the making of any proposal that
constitutes, may reasonably be expected to lead to, an Overbid (as hercinafter
defined) and Seller or its represcntative may, in response to an unsolicited
Overbid (x) provide public and non-public informatior, concerning the Business
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to those parties who first have delivered an Overbid meeting the requirements of
subsection (c) of thiz Section; and (y) participats in negotistions or discussions
concerning such Qverbid. Selter shall promptly notify Buyer orally and in
writing of all inquiries, or proposals or requests for information received from
any parly, and the material terms and conditions of such inquiry, proposal or
request and the idenlily of the person making such inquiry, proposal or request.

“Séller sheli kegprBuyor fully informad of the status and details (including

amendments or proposed amendments) of any such inquiry, proposal or request.
Upon request by Buycr, Seller will identify and fumnish to Buyer all information

provided in response to any such inguiry, proposal or request.

(c) Seller will consider as higher and better offers (“Querbida”) only
those proposals that meet the following requirements: '

(i) Overbids that propose consideration having & readily
ascertainable fair market value of not less than $150,000 in excess of the
sum of the Total Advance subjcct to adjustments no lcss favorable to the
Sellers than those contained in this Agrecrnent, plus the assumption of
the liabifities assumed by the Buyer under this Agreement.

(1) Overbids that are made by a bidder that has the financial and
operational ability to process the Assumed Liabilities and satisfy
customers on at Jeast as timely a basis as Buycr.

(iii) Overbids shall be in the form of this Agreement marked to
show all changes thereto and that arc on terms and conditions no less
favorable to Sciler than terms and conditions in this Agrecment,
including, but not limited to, the timc of Closing.

(iv) Overbids that are delivered to the Scller with copies to the
Buyer not later than 4:00 p.m, Eastern Standard Time on the fifth
business day prior to the date set for the hearing to approve the
transactions contemplated by this Agreement (the “363 Hearing”) and
that are accomnpanicd by appropriate evidence: of the bidder's financial
ability 1o consummate a transaction on or prior to the Closing Date.

(v) that are eccompanied by a good faith deposit in the amount of
ten (10%) percent of the bidder’s proposed purchase price by certified
check made payable or by wire transfer to Ravin, Sarasoln, Cook,
Baumgarten, Fizch & Rosen, P.C., attomncy trust account.
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(vi) that are not subject to any contingencies such as financing
and that must be able to be consummated immediately upon approval of
the bid by the Court.

(vii) With respect to subsequent Overbids (including any by
Buyer which shall not bo limited by the date set forth in subsection (iii)
-ahove). Overbids that include additional consideration of at least
$100,000 over the previous bid.

(d) If any qualified Overbids are timely reccived, an auction will be
conducted at the Court at the 363 Hearing at which only Buyer and any
prospective purchaser who has timely submitted a qualifying Overbid in
conformity with clauses (cXi) through (c)(vii) above shall be entitled to
participate. At the auction, bidding shall begin with the highest qualifying
Overbid and shall not conclude until cach participating bidder shall have had the
opportunity to submit any sdditional Overbid with full knowledge of tho existing
highest bid. Buyer shall be deemcd parties in intercat with standing to appear
and be heard in conncction with any motion, hearing, or other proceeding
relating to this Agreement, any Overbid, the Overbid Procedures Order and the
Sales Ordcr.

SA.3 Bankruptey Action.

(3) As promptly as practicable after the date hereof, but in any event
within § busincss days, Seller will file with the Court a motion, supporting
papers, notices and the Overbid Procedures Order, seeking the Bankruptcy
Court's approval of the terms of Section 5A.2 and 5A.3 of this Agreement and
obscrvance and performance of such terms by the Scller and the Buyer during
the pendency of the Bankruptcy Proceeding,

() As promptly as practicable after the date hereof, Seller will file with
the c Count, the Sales Motlon, supporting papers and notices seeking the Court’s
approval of this A groement including without Yimitation approval ofprowsmm
adgqgatc to assure the Seller’s performance under this Agreement;

(c) Seller will provide the Buycr with copies of all motions, applications,
and supporting papers prepared by the Seller (including forms of orders and
notices to interested parties) relating in eny way to Buyer or the fransactions
contcmplated by this Agreement prior to the filing thereof;

(d) Seller shall give appropriate notice, and provide appropriate
opporlunity for hearing, to all parties cntitled thereto, of all motions, orders,
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hearings, or other proceedings relating to this Agreement or the transactions
contemplated thercby.

6.  Conditions Precedent to Closing
6.1 Conditions Precedent to Obligations of Paities. The respective

Hhligations of the partises herolo 15 copsummzte-the-travsurtions contemplated by this
Agreement shall be subject to the satisfaction at or prior to the Closing of the following
conditions:

(1)  NoInjunction. etc. No preliminary or permanent injunction or
other order issued by any federal or state court of competent jurisdiction in the
United States or by any United States federal or statc governmental or regulatory
body nor any statute, rule, regulation or executive order promulgated or enacted
by eny United States federal or statc governmental authority which restrains,
enjoing or othcrwise prohibits any of the transactions contemplated hereby shall
be in effect.

(2)  Banknuptcy Approvals. The Sales Order in form and substance
satisfactory to Seller and Buyer shall have been entered by the Court, and such

Sales Order shall not have been stayed, vacated or otherwise rendered incffective
by any court of competent jurisdiction,

(3)  No Chapter 7 trustee or Chapter 11 trustse shall have been
appointed for Seller’s estate on or prior to the Closing Date.

(4)  Allof the consents set forth on Schedule 3,1(c)ii) shall have
been obtained.

6.2 Coaditions to the Byver's Obligations. The obligation of the Buyer
to consumunate the transactions contemplated by this Agreement at the Closing is
subject to the satisfaction (or waiver by the Buyer of all or any of such conditions) at or
prior to the Closing of each of the following additional conditicns:

(1)  Accuracy of Represantations and Wamaniics. The representations
and warranties of Scller and the Sccurityholders contained in this Agreement
shall be true and comreet in all matenial respects at the Closing Date with the
same effect as though made on that date, exccpt to the extent such
representations and warranties expressly relate to an earlier date (in which case
such representations and warranties shall be true and correct in all material
respects on and as of such earlier date).
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(2)  Performance of Obligations. Sellcr and the Securityholders shall
have fulfilled in all material respects all their respective obligations under this

Agrcement required to have been fulfilled prior to or at the Closing.

3) ,Consmw All licenses, permits, consents, approvals,
authorizations and orders of governmental authorities and other third parries

-hecessary for the consummation of the transactions contemplated hercby shall

have been obtained.

(4)  Officers Centifigate. Seller shall have delivered to Buyer a
certificate dated the Closing Date, and signed by the President or a Vice
President or an appropriate representative of Scller to the effect that the
conditions specificd in subsections (1) - (3) above have been fulfilled.

(5)  License Agreement. Within 10 days from the date hereof, Buyer
and Carol Wright Promotions, Inc. shall have entered into a License Agreement
(the “License Agreement”) satisfactory to Buyer, in its sole discretion, for, inter
alia, Buycr's exclusive use of the “Carol Wright Gifts™ trademark, logos and
domain name for Internct and roail order transactions in perpetuity. Without
limiting the situations under which, or reasons that, Buyer may declarc itself
unsatisfied with the License Agreement, Buyer shall be entitled to declare itself
unsatisficd with the License Agreement for purposes of this subsection, in lts
sole discretion, if Carol Wright Promotions, Inc. requires Buyer, as a condition
10 cntering into the License Agreement, to pay or provide greater consideration
in exchange for the license (whether in the form of a royalty, fes, reciprocal
rights, or otherwise) than is curreatly being paid by Genesis Direct Forty-Three,
LLC pursuant to the existing Licensc Agreement between Genesis Direct Forty-
Three, LLC and Carol Wright Promotions, Inc.

(6)  Sublease Agreemenf, Within 10 days from the date hereof, Buyer

sad Sciler shall have entercd into the Sublease Agrecment for a portion of
Seller’s Lincoln, Nebraska facility mn a form reasonably acceptable to Buyer,

(7)  Actions and Proceedings. All corporate actions, procecdings,
instruments and documents of Seller required to carry out the transactions
contemplarcd by this Agresment or incidental thereto and all other related lcgal
matters shall be reasonably satisfactory to counsel for the Buyer, and such
counsel shall have been furmnished with such cextified copies of such corporate
actions and proccedings and such other instruments ancr documents as it shall
have reasonably requested. _ L

(8)  Qverhid Progedures. Within twenty (20) days from the date of
this Agreement, the Overbid Procedurcs Order shall have been entered by the
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Court substantially in the form required by this Agreement, and, in any event, in
form and substance satisfactory to Buyer.

6.3 Conditions to Seller Obligations. The obligation of Seller to
consummate the transactions contemplated by this Agreement at the Closing is subject
to the satisfaction (or waiver by any Seller with respect to itself) at or prior to the
Closing of each of the following additional conditions:

(1) Accuracy of Represcntations and Wamanties. The representations
and warranties of Buyer contained in this Agreement shall be true and correct in
all material respects at tho Closing Date with the same ¢ffect as though made on
that date, except to the extent such representations and warranties expressly
relato to an earlier date (in which case such represcniations and warrantics shall
be true and cormrect in all material respects on and as of such earlier date).

(2)  Performance of Obligations. The Buyer shall have fulfilled in ail
material respects all its obligations under this Agreement required to havo been

fulfilled prior to or at the Closing.

(3)  OQfficers Centificatc. Buyer shall have delivered to Scller a
certificate dated the Closing Date, and signed by the President or a Vice
President or an appropriate representative of the Buyer to the ¢ffect that the
conditions specified in subsections (1) and (2) above have been fulfilled.

(4)  Actions and Proceedings. All corporate actions, proceedings,
instruments and documents of the Buyer and its afbliates required to carry out
the transactions contemplated by this Agreement or incidental thereto and all
other related legal matters shall be reasonably satisfactory to counsel for Seller,
and such counsel shall have been fumished with such cetified copies of such
cotporatc actions and proceedings and such other instruments and documents as
it shall have reasonably requested.

7.  Termipation
7.1 General. This Agrecment may be terminated and the transactions
contemplated herein abandoned

(a) by the mutual consent of Buyer, on the one hand, and Seller and the
Securityholders on the other hand;

(b) (i) by Buyer, if there has been a material breach of a covenant or
agrecment hereunder of Seller or the Securityholders or (ii) within twenty (o)
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days from the date of this Agreement, the Overbid Procedures Order shall not
have been entered by the Conrt substantially in the form required by this
Agrecment, and, in any event, in form and substance satisfactory to Buyer;

(¢) by Scller and the Securityholders, if there has been 2 material breach
of a covenant or agreement hereunder of the Buyer; and

(d) by Buyer, on the one hand, or Seller and the Securityholders, on the
other hand, by notice to the other party in the event that the Closing Date shall
not have occurred on or before Decomber 31, 1999 (the “Teomination Date™);
provided, however, (hat the Termination Date shall be cxtended by 30 days
(subject to the last proviso of this Section 7.1(d)) (the “Tennination Extension”)
in the event that on the Closing Date, the epprovals of the Court with respect to
the Salcs Order are still pending and the only unsatisfied condition to the
Closing is the failure to have entered the Sale Order; provided, however, that if
the Closing shall not have occurred on or before the Termination Date due to the
act or omission of the Buyer, on the onc hand, or Scller or the Securityholders,
on the other hand, such party or parties may not so terminate the Agreement and
thore shall be no Termination Extension unless the other such party or parties so
elects.

72 Notico of Termination. In the event of termination by Seller and the

Securityholders, on the one hand, or the Buyer, on the other hand, pursuant to Section
7.1, written notice thercof shall forthwith be given to the other parties and the

transactions contemplated by this Agreement shall be terminated, without further action

by any party.

7.3 Effects of Termination. If this Agreement is terminated and the

transactions contemplated hereby are abandoned as described in this Article VI, this
Agreement shall become null and void and of no fusther force and effect, except for the
provisions of (i) this Section 7.3, (ii) Scction 9.1 relating to publicity, and (jii) Section

9.2 relating to certain expenses. Nothing in this Article VIT shall be deemed to release
any party from any liability for any breach by such party of the terms and provisions of
this Agreement or to impair the right of any party to compel specific performance by the
other party of its obligations under this Agreement.

7.4. Pee. In the event that Scller, or any trustee in bankruptcy for Seller,
executes an agreement providing for the sale of the Asscts, the Busincss or of an equity
interest in Seller, or any business comnbination of Seller to or with any party other than
Buyer to another buyer pursuant to an Overbid (a “Topping Sale”), Buyer and Seller
rescrve the right to make an application to the Court under Seclion 503(b) of the
Bankruptcy Code to seek the payment by Seller to Buyer of a termination fee of
$200,000 (the “Termination Fec™) and a reimbursement of all actual reasonsble
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expenses jncurred by Buyer of up o $50,000 (the “Expensé Reimburgement™). In the
event that a Topping Sale occurs, Seller agrees to cooperate with Buyer and use its
reasonsble best efforts to seek the payment of the Termination Fee and Expensc
Rcimbursement. ‘

8. Indemnification

| 8.1. Seller and Securityholders Indempity. Scller and the

Securityholders shall jointly and severally inderonify and hold Buycer and its Affiliates -

. harmless against and in respect of (i) all obligations and lisbilities of Seller or any of its
AfEliates, whethcr accrued, absolute, fixed, contingent or otherwise, not assumed by
Buyer pursuant to this Agreement or under any other agreement executed and delivered
by the parties in furthcrance of the transactions described herein; (ji) any claim, cost,
Joss, lisbility or damage incurred or sustained by Buyer or its Affiliates as a result of any
breach of a representation or warranty by Seller or the Securityholders; (iif) any claim,
cost, loss, liability or damage incurred or sustained by Buyer cr its Affiliatcs as a result
of any breach by Seller or the Sccurityholders of any covenant or other agreement
contained hetein or under any other agrecment exccuted and delivered by the parties in
furtherance of the transactions described herein; (iv) liabilitics for sales, use, income
and other taxes arising at any time out of the operation of the business of Sellcr and its
Affiliates prior to the opening of business on the Closing Date (including any taxcs
described in Section 9.3 to the extent Seller is responsible thersfor); (v) any claim, cost,
loss, liability or damage (other than the Customer Lisbilities) fncurred or sustained by
Buyer or its Affiliates as a result of the operation of the business of Seller and its
Affiliates priov to the Closing (including but not limited to, employee wages, salaries,
bonuscs, benefits or other employce compensation, workers’ compensation, litigation,
governmental jnvestigation or action or environmental-related liability); (vi) all
reasonable costs and cxpenses (inchuding reasonable attorncys’ fees and disbursements)
incurred by Buyecr or its Affiliates in conncction with any actio, suit, proceeding,
demand, assessment or judgment incident to any of the matters indemnified against in
this Section 8.1; and (vii) any claim, cost, loss, Jiability or damage incurred or sustaincd
by Buyer or its Affiliates as a result of the operation of any of the Assets by Scller or its
cmployees after the Closing Date.

8.2. Buyer Indemnity. Buyer agrecs to indemaify and hold Scllez and
the Sceurityholders and their respoctive Affiliatcs harmless against and in respect of
(i) any claim, cost, loss, liability or damage incurred or sustained by Seller or the
Securityholders or their respective Affiliates as o result of any breach of representation
or warranty by Buycr; (i) ony claim, cost, loss, lisbility or damape incurred or sustaincd
by Scller or the Securityholders or their respective Affiliates as 2 result of any breach by
Buyer of any covenant or other agreemcnt contained herein or under any other
agrceinent execated and delivercd by the partics in fustherance of the transactions
described herein; (iii) any claim, cost, loss, Uability or damage incurred or sustained by
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Seller or any Affiliate of Seller relating to an Assumed Liability (other than the Cure
Costs); (iv) any claim, cost, loss, liability or damage incurred or sustained by Seller or
the S.ocurityho!dm or their Affilistes as a result of the use of the Asscts by Buyer or its
Affiliates subscquent to the Closing (except to the exteat Buyer is indemnified for any
such claim, cost, loss, Hability or damage pursuant to Secticn 8.1) and (v) all reasonsble
Coats and expenses (including reasonable attomeys’ fees and disbursements) incurred by
Seller or its Affiliates in conmoction with xny action, suit, proceeding, dcm;nd,
;sscssm;nt or judgment incident to any of the matters indemnified against fn this

action 8,2,

8.3. Procedures for Indempification. Promptly after receipt by an
indemmified party undcr this Section 8 of notice of any claim, the commencement of any
action, or the discovery of any facts or circumstances which could reagonably result in,
ifnot attended to, 2 claim or commenccment of any action, the indemnified party shall,
if a olaim in respect thereof is to be or may be mado against the indemnifying party
under this Section 8, notify the indemnifying party in writing of tho claim, the
commenccrnent of that action or state of facts or circumstances; provided that the failure
to notify the indemnifying party shall not relieve it from any liebility which it may have
to the indemnified party except to the extent of any actual prejudice. If any such claim
shall be brought against an indemified party, and it shall notify the indemnifying party
thereof, the indemnifying party shall be catitled to participate jointly with the
indemnified party in the indemnified party’s defensc, sottlement or other disposition of
any such claim. With respect to any such claim, the indemnifying party shall have the
sole right to defend, settle or otherwise dispese of such claim, on such terms as the
indemnifying patty, in its sole discrction, shall deem appropriete; provided, however,
that the indemnifying party shall obtain the writton consent of the indemnified party,
which shall not be unreasonably withheld, prior to ccasing to defend, settling or
otherwise disposing of any such claim if as a result thereof tho indemnified party would
become subject to injunctive or other equitable refief or the business of the indcmnified
party would be materially and adversely affected iu any manner; and provided, further,
that if the indemnified party has elected to be represcated by separate counsc] pursuant
to the proviso to the following sentencs, such settlement or compromise shall be
effected only with the consent of the indemnificd party, which consent shall not be
unreasonably withheld. After notice from the indemnifying party to the indemnified
party of its election to assume the defenso of such claim or action, the indemnifying
party shall rot be liable to the indemnified parly under this Section 8 for any legal or
other expcnses subsequently incurred by the indemnificd party in connection with the
defensc thereof other than reasonable costs of investigation; provided, however, that the
indemnificd party shall have the right to employ counsel at its own expense to represent
it if, in the indemnified party’s reasonable judgment, it is advisable for the indemnified
party to be rcpresented by separate counsel, The parties each agree to render to the other
parties such assistance as may reasonably be requested in order to insurc the proper and
adequate defense of any such claim or proceeding, Notwithstanding the preceding, (i)
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Buyer shall not make a claim for indcronity against Seller or the Securityhold

Section 8.1(if) unless and unti] the aggregate amount of such claims oxc‘):ol;ss gf)%no%a
whe?aupon Buyer may claim indemnification for the amounts of such claims or a’ny ’
pot'ﬁon rh.crcof oxccoding $10,000 and (if) Scller or the Sccurityholders shall not mako a
claim for indemnity ageinst Buyer under Section 8.2(i) unless and until the aggrepate
amount of such claims exceeds $10,000, whereupon Seller or the Sacurityholders may
claim indemnification for the smounts of such claims or ay portion thereof exseeding

DIN ann

~o1G;

8.4. Additional Agreements. (2) The indcmnities, covenants and
agreements provided in this Agreement shall survive the Closing for a period of one
year from the Closing and Scller shall not be liable for any indemnification claim
hereunder unless notice of such claim shall have been delivered in accordance with this
Section 8 on or before the one year anniversary of the Closing Date and (ii) Buyer shall
not be liable for any indemnification claim hereunder with respect to a breach of any
representation or warranty contained in Section 3.2, unless notice of such claim shall
have been delivered in accardance with this Section 8 on or before the one year
anniversary of the Closing Date,

(b) For the first §150,000.00 of jndemnification obligations of Seller,
Buyer's sole source of recovery shall be by setoff sgainst any Royalty paysble to Seller
after the Total Advance has been repaid. Aggregate indemnification obligations of
Seller greater than $150,000,00 shall immediately be payable by Seller and the
Sccurityholders as otherwise provided in this Agreement. The aggregate
indemmification obligations of Seller and the Securityholders hereunder under Section
8.1(ii) shall not exceed the amount of the Total Advance, The indemnification
obligations of Buyer hereunder under Section 8.2(i) shall not exceed the amount of the

Total Advance,

(c) The parties agree that any indemnification payments made pursuant
to this Agreement shall be treated for tax purposcs as an adjustment to the Total
Advance, unless otherwise required by applicable law. To the extent that any Indemnity
Claim is required by any taxing authority or by applicable law to be treated as taxable
incoma to the party makiag the claim (after giving effect to any ralated deductions
ariging from or related to any Indemaity Claim) and is not under applicable Jaw
permitted to be treated as an adjustment to the Total Advance, the amount of any
indcmnity payment shall be determined on 2n after-tax basis (assuming a tax rate equal
to the maximum marginal federa] corporate income tax rate for the taxable year in
which the indernnity is determined to be taxable),

(d) Any party receiving notice of any claim by any taxing authority that
such party owos or may in the future owe taxes shall, if the claim to which such noticc
relates could, if resolved aguinst such party, reasonably be expected to have adverse
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consequences for czthm parties to this Agreement, notify all other parties of such notice,
Any party may, at its own expense, be catitled to participate as an observer in the
proceedings with respect to any such claim.

. (¢) The indemnification obligations of Seller and Buyer contained in this
Scetion 8 shall constitute the sole and exclusive remedics of Buyer and Sclier,
respectively, with respect to tho matters contained in Sections 8.1-and 8.3,

9.  Miscellaneous

9,1, Puhlic Ansouncements. No news release or other public
announcement pertalning in any way to the trangactions contemplated by this
Agreement will be made by any party without the prior written songent of the other
parties, unless in the opinion of counse! to such party such release or announcement is
required by Jaw,

9.2. Expenses Subject to Section 9.3, whether or riot the transactions
contemplated by this Agrecment arc completed, each of the parties hereto shall pay the
foes and expenses incurred by it in connection with the negotiation, preparation,
execution and performance of this Agreement, including, without limitation, attorneys’
and accountants” fees. The foregoing shall not affect the legal right, if any, that any
party hereto may have to recover expenges from any other party that breaches its
obligations hercunder,

9.3, Trang ax scording Expenses. Seller shall have the
obligation to pay all sales, transfer taxes and recording expenscs, if any, required to be
paid in connection with the fransfer of the Assets (including any interest charge or
penalty with respect thereto).

9.4. Post Closing Access o Books and Records. For a period of six (6)
years after the Closing Dac, Buyer shall make available to Seller all books and records
of Seller which Buyer acquired pursuant to this Agreement during normal business
hours for copy (at Scllcr’s cxpense), examination end review for any reasonably
necessary tax related, regulatory or litigation purposes; provided, howevez, that Seller
shall pay Buyer for any costs incurred by Buyer in connection therewith, including any
oxtraordinary employee costs, and that such examination shall not unduly interfere with
the operation of Buyer's business; and furthcr provided, that 21l such books and records
shall be used only for the purpose set forth sbove and shall otherwise be kept strictly
confidential,
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9.5. Notices. Any noticc, demand or request required or permitted to be
given undet the provisions of this Agreement shall be in writing and shall be decmed to
have becn duly given on the earlier of (a) the date actually received by the party in
question, by whatever means and however addressed, or (b) the date reccived if seat by
telecopy, or on the date of personal delivery if delivercd by hand, or on the dare signed
for if scnt by an ovcrnight delivery service, to the following addresses, or to such other
address or telecopy number or to the attention of such othcr party as any party may
request by notifying the other pactics hexoic:

(a) if to the Securityholders or Seller:
c/o Genesis Direct, Inc,

100 Plaza Drive

Secaucus, New Jersey 07094

Attention: Harry Usher
Facsimile: 201-583-3611

with a copy to:

Ravin, Saraschn, Cock, Baumgarten, Fisch & Rosen, P.C.
103 Eisenhower Parkway

Roscland, New Jersey 07068

Attention: Marc Press
Facsimile: (973) 228-9250

(b) If to Buyer:

Dr. Leonard's Healthcare Corp,
42 Mayficld Avenue

Edison, N.J. 08837

Attention: Stephen Brotman
Telephone No.: 732-225-0100
Faesimilo No.: 732-2254513
Attention:

with a copy to:

Simpson Thacher & Bartlett
425 Lexington Avenue
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New York, New York 10017
Telephone No. (212) 455-2000
Telecopy No. (212) 455-2502

Attention: Richard Garvey, Esquire

The forogoing shall not preclude the effectivensss-of actast-written notice actudlly
received by any party delivercd by any means other than those specified above.

9.6. Entire Agreement. This Agrcement (including the Exhibits and
Schedules hereto) constitutes the entire agresment between the parties hereto and
supcesedes all prior agreements and understandings, oral and written, between the
parties hereto with respect to the subject matter hereof,

9.7. Bindipg Effect: Benefit, This Agreement shall inure to the benefit
of and be binding upon the parties hereto and their respective successors and assigns.
Nothing in this Agreement, expressed or implied, is intended to confer on any person
other than the partics heteto or their respective successors and assigns, any rights,
remedies, obligations or liabilitics under or by reason of this Agrecment,

9.8, Bulk Sales Law. The parties agree to waive compliance with the
provisions of the bulk sales law of any jurisdiction. Seller agrees to indemnify and hold
harmless Buyer from and against any and all liabilitics which may be asserted by third
partics against Buyer as a result of such noncompliance, except for such liabilities
assumed pursuant to this Agreement,

9.9, Assienability. This Agreement shall not be assignable, in whole or
in part, by any perty hereto without the prior written consent of the other parties hegeto
(except that Buyer may assign its rights hereunder to an Affiliate and in connection with
obtaining financing to fund all or any portion of the Cash Advance), '

9,10. No Third Party Beneficiarics. Without limiting the generality of
Scetion 9.6, nothing herein expressed or implied shall confer upon any of the cmployccs
of Seller, Buycr, or any of their Affiliates, any rights of remedics, including, without
limitation, any right to employment, or continued employment for any specificd period,
of any nature or kind under or by reason of the Agreement.

9.11. Amendment: Waiver. This Agreement may be amended,
supplemented or otherwise modified only by a writien instrument executed by the
partics hereto. No weiver by any party of any of the provisions hereof shall be effective
unlcss explicitly set forth in writing and exccuted by the party so waiving, Except as
provided in the preceding sentence, no action taken pursuant to this Agreement,
including without limitation, any investigation by or on behalf of any party, shall be
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deemed to constitute a waiver by the party taking such action of compliance with any
representations, wanranties, covenants, or agreements contained herein, or in any
documents delivered or to be delivered pursuant to this Agreement or jn connection
with the Closing hersonder. The waiver by any party hereto of a breach of any
ptovision of this Agreement shall not operate or be construcd as a waiver of any
subscquent breach,

9,12. No Use of Carol Wright Namo. Without limiting the terms or
scope of the License Agreemant in §6.2(5), Seller and the Securityholders agrec that

after the Closing Date they will not use the “Carol Wright Gifts” or “AppleCreek” name
nor any derivative thereof for any commercial purpose. Scller and the Securityholders
further agrco that no [ater than three months aftcr the Closing Date (unless Seller no
longer exists as an entity) they will change the corporate and trade name of Seller
(including, 28 necessary, any affiliste, subsidiary or division of Seller) so that it no
longer contains the words “Carol Wright” or any derivative thereof.

9.13. Non-Compstition. Beginning on the Closing Datg, S¢ller and the
Securityholders hercby agree that they will not, dircctly or indirectly, compete with or
become involved in any busincss activity which is competitive with mail order, phone
order or Internet sales business primarily and specifically to the current target audicnco
of Seller and which primarily sells the type of merchandise currently sold by Seller.

9,14. Section Headings: Table of Contents. The section headings
contained in this Agrocment and the Table of Contents to this Agreement are for
reference purposes only and shall not sffect the meaning or interprotation of this

Agreement,

0.15. Scyerahility. If any provision of thig Agreement shall be declared
by any court of competent jurisdiction 1o be iflegal, void or uncnforceable, all other
provisions of this Agrcoment shall not be affected and shall remain in full force and

effect.

9.16. Counterparts. This Agreement may be executed in any number of
counterparts, each of which shall be decmed to be an original aud all of which together
shall be deemed 1o be one and the same instrument.

9.17, APPLICABLE LAW. THIS AGREEMENT SHALL BE
GOVERNED BY, AND CONSTRUED IN ACCORDANCE WITH, THE LAWS
OF THE STATE OF NEW YORK.

9.18. Binding Arhitration. Any controversy, dispute or claim arising out
of, in connection with, or in relation to, the construction, performance, or breach of this
Agreement shall be adjudicated by arbitration conducted in accordance with the existing
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rules for commaercial arbitration of the American Arbitration Association, or any
successor organization in New York as dctermined by the party initiating the arbitration.
The demand for arbitration shall be dclivered in accordance with the notice provisions
of this Agreement.
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AMENDMENT TO ASSET PURCHASE AGREEMENT e

AMENDMENT (this “Amendment™), dated as of December __, 1999 10 the
Asset Purchase Agreement dated as of November §, 1999 (the “Agreement") among CW
GIFTS, LLC, 1 Delaware limited liability company ("Seller”), GENESIS DIRECT, INC., 2
Delawsre corporation (“Genesis”) and LITTLE GENESIS, INC., 4 Delaware corporation

(“Little Genesis” and, together with Genesis, the “Seaurityholders™) and DR. LEONARD'S
HEALTHCARE CORP., a Delaware corporation (“Buyer”).

WITNESSETH

WHEREAS, the parties hereto desire to amend the Agreement; and

WHEREAS, Section 9.11 of the Agreement permits amendments 1o the
Agreement by written instrument that is executed by the parties thereto.

NOW, THEREFORE, in consideration of the mutuel covenants and agreements
set forth herein, the parties hereto agree as follows:

ARTICLE I.
AMENDMENT TO THE AGREEMENT

Section 1. Cash Advance. Section 2.2 of the Agreement is hereby amended by
substituting “$3,850,000™ in place of “$4,000,000",

Section 1.2 The second to last sentence of Section 4.1 is hereby amended to read
as follows:

The sum of (i) the Cash Advance, (ii) $150,000.00 and (iii) the amount of the
Customer Liabilities (including only Unordered Cash Back Orders up 1o $400,000,00) shall be
referred to as the “Toral Advance.” as such number may be adjusted pursuant to this Agreement.

Section 1.3 Royalty. Section 4.2 of the Agreement is hereby amended by
substituting (i) “2.5%" for “4%" and (ji) “0.5%" for “2.0%".

Section 1.4 Condition. Section 6.2 of the Agreemet is hereby amended by
adding a new Section 6.2(9) and 6.2(10) as follows:

(9) The License Agreement betwean Carol Wright Promotions, Inc, and Genesis
Direct Forty-Three, LLC dated Septerber 14, 1998 shall have been terminated by the Court or
rejected by Genesis.” " "

(10) Seller shall enter into a settlement agreement with Oxford Colour, Ing,

reasonably acceptable to Buyer that cures all pre-petition arrearages or defaults of Seller under
the Letter Agreement effective August 1, 1997 between Carol Wright Gifts, Inc. and Oxford

00374 3-0019-02704 -99C2CV.IQ=AMD
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Colour, Inc, or the Court shall fix the amouan of such arrearages or defaults. Seller hersby
agrees to pay the amount of any such settlement or amount fixed by the Court at Closing.

ARTICLE 11,

MISCELLANEOUS

LI o W

-Section 2.1 Definitiops. “Capitalized terms used in this Amendment aad not
defined herein shall have the meanings ascribed thereto in the Agreement,

Section 2.2 Effect of Amendment. -Except as expressly amended by this
Amendmeat, the provisions of the Agreement shall remain unchanged and in full force and
effect,

Section 2.3 Goveming Law. This Amendment shall be governed by and
interpreted in accordance with the laws of the State of New York.

Section 2.4 Counteaparts This Amendment may be executed in counterparts,
each of which shall be an original and all of which shall together constirute oné and the same

Instrument.

{SIGNATURES BEGIN ON NEXT PAGE]
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IN WITNESS WHEREOF, the hereto have caused this Amendment to be executed as of
the date first written above by their respective officers hereunto : °

CW GIFTS, LLC

By,
Nzame;

Ii!lc:\/

GENESIS DIRECT, INC.

LITTLE GENESIS, INC.,

By 7
Name: \4(
Titl
 DR. LEONARD'S HPAL THCARE CORE,

By,

Name!
Title;

00374 5-0019-02704-90C26VIQ~AMD
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