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Enter the total number of pages including the cover sheet, attachments, and document.
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State of Delaware

Office of the Secretary of State

PAGE 1

I, EDWARD J. FREEL, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE RESTATED CERTIFICATE OF "SHUTTERFLY.COM, INC. ™,

CHANGING ITS NAME FROM “SHUTTERFLY COM, INC " TO "SHUTTERFLY,

F

INC. ", FILED IN THIS OFFICE ON THE FIFTEENTH DAY OF SEPTEMBER,

A.D. 2000, A’I‘ 1 30 0'CLOCK P.M. *

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TC THE

KENT COUNTY RECORDER OF DEEDS.

s_!/_“ Ay

f ik

Edward |. Freel, Secretary of State

32033915 8100 AUTHENTICATION: 0677755

- 001467111 DATE: 09-15-00
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STATE OF DPIAWARE
, SECRETARY OF STATE
DIVISION QF CORPORATIONS
PILED 01:30 PM 09/15/2000
001467211 — 3033915

AMENDED AND RESTATED CERTIFICATE OF IN CORPORATION
OF
SHUTTERFLY.COM, INC.

(Pursuant to Sections 242 and 245 of the
Geueral Corporation Law of the State of Delaware)

_ Shurterfiy.com, Inc., a corporation organized and exdsting wmder and by virtue of
the provisions of the General Corporation Law of the State of Declaware (the “General

Corporation Law™),
DOES HEREBRY CERTIFY:
FIRST: That the pame of this corporation is Shutterfly.com, Inc. and that

this corporation was originally incorporatcd pursuant to the General Corporation Law on
Apnl 23, 1999 under the name Shortco, Inc.

SECOND:  That the Board of Diractors duly adopted resolutions proposing 1o
amend and restate the Certificate of Incorparation of this corporation, declaring said amendment
and rectatemnent to be advisable and in the best interests of this carporation and its stockholders,

and anthorizing the appropriate officcrs of this corporation to solicit the conseat of the
stockholders therefor, which resolution setting forth the proposed amendment and restaternent is
as follows:

RESOLVED, that the Certificatc of Incorporation of this corporation be amended
and vestated in its entirety as follows:

ARTICLE]
The pame of this corporation is Shutterfly, Inc.
ARTICLE I
The address of the corporation’s registered office in the State of Delaware is
15 East North Street in the City of Dover, County of Kent. The name of the corparation’s
registered agent at such address is Incorporating Services, Lid.

ARTICLE ITT

The pature of the business or purposes to be conducted or pramoted is to cngage
in any lawful act or activity for which corporations may be organized undcr the Gemera]
Corporation Lzw of Delaware.

ARTICLE IV

A Classes of Stocks This corporation is authorized to issue two classes of
stock 10 be designated, respectively, “Common Stock™ and “Preferred Stock ” The total nomber
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of sharcs that this corporation is authorized w0 issuc is ope bundred sevenry-five
million (175,000,000) shares. One bundred ten million (1 10,000,000) shares shall be Common

Stock and sixty-five million (65,000,000) shares shall be Preferred Stock, each with & par value
of $0.0001 per share,

B. Ri = ] of f The Profened
Stock authorized by this Amended aad R Certificate of Incorpoaration may be issucd from
time o time in one or more series. The rights, preferences, privileges, and restrictions granted to
and imposed on the Series A Preferred Stock, which series shall consist of 35,000,000 shares (the
“Series A Preferred Stock™), the Serics B Preferrcd Stock, which series shall consist of
12,000,000 shares (the “Serics B Preferred Stock™), and the Series C Preferred Stock, which
serics shall consist of 16,850,000 shares (the “Series C Preferred Stock™) are as set forth below in
this ArticleIV(B). The Board of Directors is hereby authorized to fix or alter the rights,
prefereaccs, privileges and restrictions granted to or imposed upon additional series of Preferred
Stock, and the rumber of shares coustituting agy such serics and the designation thereof, or of
any of them Subject to compliance with applicable protective votinig dghts that bave been ar
may be granted to the Preferred Stock or scries thereof in Certificates of Designation or this
corporation’s Amended and Restated Cestificate of Incorporation (“Protective Provisions™), but
notwithstanding any other rights of the Prefared Stock or any scries thereof, the nights,
privileges, preferences and restrictions of any such additional series may be subordinated to, pag
passy with (including, without limitation, inclusion in provisions with respect to liquidation and
acquision prefereaces, redemption and/or approval of matters by vole or written consent), or
senior to any of those of any present or future class or series of Preferred or Common Stock.
Subject 1o compliance with applicable Protective Provisions, thc Board of Directors is also
authonized to incrcase or decrcase the number af shares of any series (other than the Series A
Preferred Stock, Series B Preferred Stwock or Series C Preferred Stock), prior or subsequent to the
issue of that series, but not below the pumber of shares of such series then outstanding. In case
the number of shares of any scrics ghall be so decreased, the shares constinting such decrease
shall resume the status that they had prior to the adoption of the resolution originally fixing the
number of shares of such series. ‘

1 Dividend Provisions.

: (a)  Subject to the rights of any series of Preferred Stock that may from time to
~ time come into existence, the holders of shares of Series A Preferred Stock, Series B Preferred
Swck and Series C Preferred Siock shall be entifled to recsive dividends, out of any assers
legally available therefor, prior and in preference to any declaration of payment of any dividend
(payable other than in Common Stock or other-sccurities and rights coanvertible into or entitling
the holder thereof to receive, directly or indirectly, additional shares of Common Stock of this
corporation) on the Common Stock of this cozporation, (i) in the case of the Series A Preferred
! Stock, at the rate of $0.0214 per share per aunum (as adjusted for any subsequent stock splits,
? stock dividcods, recapitalizations or the like), (i) in the case of the Series B Preferred Stock, at
the ratc of $0.196 per share per anmam (as adjusted for any subsequent stock splits, stock
dividends, recapitalizations or the like), and (i51) in the case of the Sexries C Preferrod Stock, at
the rate of $0.212 petr share per ammum (as adjusted for any subsequent stock splits, stock
dividends, recapitalizatians or the like), payable whep, as, and if declared by the Board of
Directots. Such dividends shall not be cutgulative, The holders of the oulstanding Series A

\ CDSVTR HW257401 v 2

-

TRADEMARK
REEL: 002447 FRAME: 0730



JAN-28-02 14:25 FROM=SHUTTERFLY +15506541299 T-541 P.05/18 F-314

Preferred Stock, Series B Preferred Stock and Sexies C Prefegred Stock can waive any dividend
preference that such holders shall be eutitled to reccive under this Section 1 upon the affirmative
vote or writien conscnt of the holders of af lcast 2 mzjonity of the shares of Series A Preferred
Stock, Series B Preferrcd Stock and Sexies C Prefeared Stock then ovtstanding,

2. Liquidation Prefergnce.

® In the event of any liquidation, dissolution or winding up of this
cotporation, either voluntary or invohmtary, subject to the rights af any series of Preferred Stack
that may from time to time come mto existence, the holders of Series A Preferred Stock, Series B
Preferred Stock and Series C Preferred Stock sball be entitled to reccive, priar and in preference
to any distribution of any of the assets of this corporation to the bolders of Common Stock by
rcason of their ownership thereof, () in the case of the Series A Preferred Stock, an amount per
share eqnal to $0.2675 for each outstanding share of Series A Preferred Stock (the “Original
P Sexies A Issue Price™), plus declared but unpaid dividends on soch share (subject to adjustment

of such fixed dollar amounts for any subsequent stock sphits, steck dividends, combinations,
recapitalizations or the like), (ii) in the case of the Series B Preferred Stock, an amoimt per share
equal to $2.45 for each outstanding share of Series B Preferred Stock (the “Original Scries B
Issue Price™), plus declared but unpaid dividends on such share (subject to adjustment of such
fixed dollar amounts for any subscquent stock splits, stock dividends, combinations,
recapitalizations or the Yke) and (iii) in the case of the Series C Preferred Stock, an amnount per
share equal to $2.65 for each outstanding share of Sevies C Prefemred Stock (toe “Original
Series C Issue Price™), plus declared but unpaid dividends on such share (subject 1o adjustment
of such fixed dollar amounts for any subsequent stock splits, stock divideads, combinations,
recapitalizations or the like). Ifupon the occurrence of such event, the assets and fimds available
1o be distributed among the holders of the Series A Preferred Stock, Scrics B Preferred Stock and
Series C Preferred Stock shall be insufficient to permit the payment 1o such holders of the full
aforesaid preferential amounts, then, subject to the rights of any serics of Preferred Stock that
may from time to time come into existence, the entire assets and funds of this corporation legally
available for distribution shall be distributed ratably among the holders of the Series A Preferred
Stock, Series B Preferred Stock and Scries C Preferred Stock in proportion to the amount of snch
stock owned by each such holder.

(b) Upon completion of the distribution required by subsection (@) of this
Section 2, all of the rcmaining asscts of this corporation available for distribution to stockholders
shall be distributcd among the bolders of Common Stock pro rata based on the number of shares
of Comraon Stock held by each.

© Q@ For purposes of this Section 2, a liquidation, dissolution or winding
up of this corporation shall be decemed 10 be occasioned by, or to include (A) the acquisition of
this corporation by apother cntity by means of any transaction or series of related transactions
(including, without Jimitation, any rcorganizaton, merger or consolidation) that rcsults in the
transfer of fifty percent (S0%) or more of the outstanding voting power of this corporation; or
(B) a salc of all or substantizally all of the assets of this corporation.

GOSVFEM\S2574301 vd 3
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G) I any of such events, if the consideration received by this
corporation is other than cash, its value will be deemed its fair mariet value. Any securities shall
be valued as follows:

(A)  Sccuritics not subject 10 investment letter or other
similar restrictions an free marketability covered by (B) below:

(1)  Iftraded o a sccurities exchange or through
the Nasdaq Nationa] Market, the value shall be deemed to be the average of the closing prices of

the securities on such cxchange or system over the thirty (30) day period ending three (3) days
prior to the closing;

(2 Ifactively traded over-the-counter, the value
chall be deemed to be the average of the closing bid or sale prices (whichever is applicable) over
. the thirty (30) day period cnding three (3) days prior to the closing; and

(3) Ifthere is no active publw market, the value
shall be the fajr market valuc thereof, as mutually determined by this corporation and the holders
of at Jeast a majority of the voting power of all then cutstanding shares of Preferred Stock

B) The method of vahiation of secorities subject to
investment letter or otber restrictions on free marketability (other thao restrictions arising solcly
by virtne of a stockholder's status as en sffiliate or former affiliate) shall be to make ag
appropriate discount from the market value detesmined as above in (A) (1), (2) or (3) 1o reflect
the approximate fair markct value thereof, as mumally deteomined by this corporation and the
holders of at least a majority of the voting power of all then outstanding shares of such Preferred
Stock.

(i) Inthe cvent the requircments of this subsection 2(c) are not
complied with, this corporation shall forthwith cither:

(A) causc such closing to be postponed until such time
as the requirements of this Section 2 have been complied with; or

(B) cancel such fransacton, in which event the rights,
preferences and privileges of the holders of the Series A . Preferred Stack, Series B Preferred
Stock and Series C Preferred Stock shall revert to and be the same as such rights, preferences and
piivileges cxisting immediately prior to the date of the first notice refemed to in
subsection 2(c)(iv) hercof

(iv) This corporation shall give cach holder of record of
Series A Preferzed Stock, Scries B Prefared Stock and Serics C Preferred Stock written notice of
such impending wransaction not later than twenty (20) days prior 1o the stockholders® meching
called w0 approve such transaction, or twenty (20) days prior to the closing of such transaction,
whichever is earlicy, and shall also notify such holders in writing of the final zpproval of such
uansaction. The first of such notices shall describe the rnaterial terms and conditions of the
impending transaction and the provisions of this Section 2, and this corporanon shall thereafter
give such holders prompt notice of any material changes. The transaction shall in no event take
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Place sooner than twenty (20) days after this corporation has given the first notice provaded for
berein or sooner than ten (10) days after this corporation has given noticc of any material
changes provided for herein; provided, however, that such periods may be shortened upon the
written cousent of the holders of Preferrcd Stock that are entitied 1o such notice tights or similar

police rights and thar represent at least a2 majority of the voting power of all then outstanding
shares of such Preferred Stock.

3. Redemption. The Prefexred Stock is not redeemable.

4. Copversign. The holders of the Preferred Stock shall have conversion
nights as follows (the “Conversion Rights™): .

(@  Risht to Convert Each share of Series A Preferred Stock, Series B
Prefexred Stock and Series C Preferred Stock shall be cogvertible, at the option of the holder
thereof, at any time aftcr the date of issnance of such shave at the office of this corporation or any
wansfer agent for such stock, into such mumber of fully paid and nonassessable shares of
Common Stock as is determined by dividing the Original Issue Price for such serics by the
Conversion Price applicable to such share, determined as hereafter provided, i effect on the date
the cerificate is surrendered for conversion. The initia] Conversion Price per share for shares of
Scries A Preferted Stock shall be the Original Scries A Issue Price, the initial Conversion Price
per share for shares of Series B Preferred Stock shall be the Original Series B Issue Price and the
mitial Conversion Price per share for shares of Series C Preferred Stock shall be the Original
Series C Issue Price; provided, however, that the Conversion Price for the Series A Preferred
Stock, Series B Preferred Stock and Series C Prefeed Stock shall be subject to adjustment as set
forth in subsection 4(d).

()  Automatic Conversion. Each share of Preferred Stock shall automarically
be converted into shares of Common Stock at the Conversion Price at the time in effect for such
Preferred Stock immediately upon the earlier of (I) this corporation’s-sule of its Common Stock
in a fiTm commitment underwrilten public offering pursuant to a registration statement on
Form §-1 or Form SB-2 (or any successoy form) under the Securities Act of 1933, as amended,
(the “Securities Act”), the public offering price of which was not less than $4.00 per share (as
adjusted for any stock splits, stock dividends, recapitalizations or the ike) and $25,000,000 in
the aggregate or (if) the date specificd by written consent or agrecment of the holders of at least
two-thirds of the then cutstanding shares of Preferred Stock. :

© Mieghanics of Conversion. Before any holder of Prefared Stock shall be
entiied to convert the samc into shares of Common Stock, he or she shall siorender the
certificate or certificates therefor, duly endorsed, at the office of this corporation or of any
transfcr ageut for the Prefemred Stock, and shall give written notice to this corporation at its
principal corpérate office, of the clection to convert the same and shall state therein the name or
names in which the certificate or catificates for shares of Common Stock are to be issned.  This
corporation chall, as soon es practicable thereafiey, issue and deliver at such office o such holder
of Preferred Stock, or to the nominee or nominees of such holder, a certificate or certificates for
the number of shares of Cammon Stock to which such holder shall be entitled as 2fores2id.  Such
conversion shall be decmed to bave beea made imgnediatcly prior to the close of business ou the
datc of such suzrender of the shares of Preferred Stock to be converted, and the person or persons
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cntitled 10 voceive the shares of Common Stock issnable upan such conversion shall be treated
for 21l purposes as the record holder or holders of such shares of Commoan Stock as of such date.
If the conversion is in connection With an underwritten offering of securities registered pursuant
1o the Securities Act, the conversion may, 2t the option of any holder tendering Preferred Stock
for conversion, be conditioned upon the closing with the underwriters of the sale of securities
pursuant to such offering, in which event the persons entitled 1o veceive the Common Stock upop
conversion of the Preferred Stock shall not be deemed 1o have converted such Series A Preferred
Stock, Scries B Preferred Stock or Series C Preferred Stock until immediately pricr to the closing
of such sale of securities. '

(9  Conversion Pricc Adjustments of Preferred Stock. The Conversion Price
‘of the Series A Preferred Stock, Scries B Preferred Stock and Series C Prefarred Stock shall be
subject 10 adjustment from time to time as follows:

® In thc event this corporation should at any time or fom
time to time afier the date of Siling of this Amended and Restated Certificate of Incorporation fix
a record date for the effectuation of a split or subdivision of the outstanding shares of Common
Stock or the determination of holders of Common Stock entitled to receive a dividend or other
distibution paysble in additiona! shares of Common Stock or other securities or rights
convertible into, or entitling the holder thereof to receive directly or inditectly, additional shares
of Common Stock (hereinafter referred to as “Common Stock Equivalents™) without payment of
auy consideration by such boldexr for the additional shares of Common Stock or the Common
Stock Equivalents (including the additional sharcs of Common Stock issuable upon conversion
or excrcise thereof), then, as of such record date (or the date of such dividend distribution, split
or subdivision if no record date is fixed), the Conversion Price of the Series A Preferred Stock,
Setics B Preferred Stock or Sezies C Preferred Stock shall be appropriately decreascd so that the
number of shares of Commen Stock issuable on conversion of each gshare of such series shall be
increased in proportion to such increase of the aggregute of shares of Comman Swck outstanding
and those issusble with respect to such Common Stock Equivalents.

(i)  If the mmber of shares of Common Stock outstanding at
any tme after the date of filing of this Amended and Restated Certificate of Incorporation is
decreased by a combination of the outstanding sharcs of Common Stock, then, following the
record date of such combination, the Conversion Price for the Series A Preferred Stock, Series B
Prefered Stock or Series C Preferred Stock shall be appropriately increased so that the guraber
of shares of Common Stock issuable on conversion of ecach share of such series shall be
decreased in proportion to such decrease in outstanding shares.

(&) Other Distributions. In the event this corporation shall declare a
diswribution payable in securities of other persons, evidences of. indebtedness issued by this
corporation or other persons, assets (excluding cash dividends) or options or rights not referred
1o in subsection 4(d)(i), then, in each such case for the purpose of this subsection 4(c), the
holders of the Series A Preferred Stock, Series B Preferred Stock and Scres C Prefeaed Stock
shall be entitled to a proportionatc share of auy such distribution as though they were the holders
of the mumber of shares of Common Stock of this corporation into which their shares of Series A
Prefcrred Stock, Series B Preferted Stock and Series C Preferted Stock are convertible as of the
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record date fixed for the determination of the holders of Common Stock of this corporation
entitled to receive such distribution.

(®  Recapitalizations. If at eny timc or from time to time there shall be a
recapitalization of the Common Stock (other than a subdivision, cambination or merger or sale
of assets transaction provided for elsewhere in this Section 4 or Section 2) provision shall be
mede so that the holders of the Series A Preferred Stock, Seties B Preferred Stock and Series C
Preferred Swock shall thercafler be entitled to receive upon conversion of the Scries A Preferred
Stock, Series B Preferred Stock and Series C Preferred Stock the mumber of shares of stock or
otber securities or property of the corporation or otherwise, w which a holder of Common Stock
deliverable upon canversion would have been entitled on such recapitalization. In any such case,
appropriate adjustment shall be made in the application of the provisions of this Section 4 with
respect to the rights of the holders of the Serics A Preferred Stock, Series B Preferred Stock and
Seties C Preferred Stock after the recapitalization to the end that the provisions of this Section 4
(including adjustment -of the Conversion Prce then in effect and 'the number of shares
purchasablc upon conversion of thc Series A Preferred Stock, Series B Prefemed Stock and

Series C Preforred Stock) shall be applicable after that cvent as neacly equivalent as may be
practicable.

No Impairment. This cozporation will not, by amendment of its Amended
and Restated Certificate of Incorporation or through any rcorganization, recapitalization, transfer
of assets, consolidation, merger, dissohution, issuc or sale of securities or suy other vohwitary
action, avoid or scek to avoid the observance or performance of any of the terms 10 be observed
or performed hereunder by this corporation, but will at all times fn good fuith assist in the
carrying ont of all the provisions of fhis Section 4 and in the 1aking of all such action as may be
necessary or appropriate in order to protect the Conversian Rights of the holders of the Series A
Preferred Stock, Series B Prefarred Stock and Series C Preferred Stock against impatrment.

® jonal d Centificaty as Yo Adj X
@ No fractional shares shall be issued upon the conversion of
any sharc or shares of the Series A Prefunred Stock, Serics B Preferred Stock and Sesies C
Preferred Stock, and the munber of shares of Common Stock to be issued shall be rovmded to the
neavest whole share. Whether or not fractional shares are issuablc upon such conversion shall be
determinad on the basis of the total mumber of shares of Series A Preferred Stock, Serics B
Preferred Stock and Series C Prefirred Stock the holder is at ths time converting into Common
Stock and the number of sharcs of Common Stock issuable upon such aggregate conversion.

(ii) Upon the occurrence of cach adjustment or readjustment of
the Conversion Price of Setes A Preferred Stock, SeriesB Prefeqred Stock and Series C
Preferred Stock pursuant to this Section 4, this corporation, at its expense, shall prompily
corapute such adjustment or readjustment in sccordance with the terms hereof and prepare and
fumish to each holder of Series A Prcfaved Stock, Scries B Prefarcd Stock and Series C
Preferred Stock 2 certificatc setting forth such adjustment or readjustment and showing in detail
the facts upon which such adjustment or readjustmeat is based. This corporation shall, upon the
writien roquest at any time of apy holder of Series A Preferred Stock, Series B Preferred Stock
and Series C Prefened Stock, furnish or cause 1o be fumished to such holder 2 like cextificate
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setting forth (A) such adjustment and readjustment, (B) the Conversion Price for such series of
Preferred Stock at the time in effect, and (C) the number of shares of Coomnop Stock and the
amount, if any, of other property that at the time would be received upon the conversion of 2
share of Series A Preferred Stock, Serics B Prefemred Stock or Series C Preferred Stock

[6)) Notices of Record Date. In the eveat of any takdng by this corporation of a
record of the holders of any class of securitics for the purpose of determining the halders thereof
who are entitled 1o receive any dividend (other than a cash dividend) or other distcibution, any
right to subscribe for, purchese or otherwisc acquire any sharcs of stock of amy class or any other
securities of property, or to receive any other zight, this corporation shall mail to each holder of
Series A Prcferred Stock, SeriesB Preferred Stock end Serics C Preferred Stock, at least
twenty (20) days prior to the date specified therein, a notice specifying the date on which any
such record is to be taken for the purpose of such dividend, distribution or right, and the araount
end character of such dividend, distribution or right

(  Reservatiop of Stock Issnable Upon Conversiog. This corporation shall at
al]l times rcserve and keep available out of its authorized but unissued shares of Common Stock,
solcly for the purpose of effecting the conversion of the shares of the Serics A Preferred Stock,
Series B Preferred Stock and Series C Preferred Stock, such number of its shares of Common
Stock as shall from time to time be sufficient to effect the conversion of all outstunding shares of
the Series A Preferred Stock, Scries B Preferred Stock and Series C Preferred Stock; and if at
any time the pumber of authorized but unissued shares of Common Stock shall not be sufficient
1o effect the conversion of all then outstanding shares of the Serics A Preferred Stock, Series B
Preferred Stock aud Series C Preferred Stock, m addition to such other remedies as shall be
available to the bolder of such Preferred Stock, this corporation will take such corporate action as
may, @ the opinion of its counsel, be pecessary to increase its authorized but unissued shares of
Common Stock to such number of shares as shali be sufficient for such purposes, including,
without limitation, engaging in best efforts 10 obtain the requisite stockholder approval of any
nccessary amendment to this Amended and Restated Certificate of Incorporation.

(14} Notices. Any notice required by the provisions of this Section 4 to be
given to the bolders of shares of Sexies A Prefoged Stock, Series B Preferred Stock and Series C
Preferred Stock shall be deemed given if doposited in the United States mail, postage prepaid,
and addressed to cach holder of record at his address appearing on the books of this corporation.

5.  VotingRights.
@ Gengra! Voting Rights. The holder of cach share of Series A Preferred

Stock. Series B Preferred Stock and Series C Preferred Stock shall have the right to one vote for
cach share of Common Stock into which such Series A Preferred Stock, Series B Preferred Stock
or Series C Preferred Stock could thea be converted, and with respect 1o such vote, such holder
shall have full voting rights and powers equal to the voting rights and powers of the holders of
Common Stock, and shall be entitled, notwithstanding any provision hereof, to notice of any
stockholders’ meeting in accordance with the bylaws of this corporation, and shall be entitled 1o
vote, together with holders of Common Stock, with respect to any questian upon Which holders
of Comumon Stock bave the right to vote. Fractional votes shall not, however, be permitted and
any fractionzl voting rights available on 2n as-converted basis (after aggregating all shares into
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which shares of Series A Prefcrred Stock, Series B Prefeared Stock ar Serics C Preferred Stock
held by each holder could be converted) shall be rounded to the nearcst whole pumber (with one-
half being roimded uvpward).

(®b)  Yoting forthe Election of Directors. As long as at least a mzjarity of the
shares of Scries A Prefexred Stock originally issued remain outstanding, the holders of such
shares of Series A Preferred Stock shall be entitled to clect two (2) directors of this corporation
at cach annual election of directors. The holders of outstanding Commeon Stock shall be entitled
to elect one (1) director of this corparation at each annual clection of directors. The halders of
Series A Preferred Stock, Series B Preferred Stock, Series C Preferred Stock and Common Stock
{voting together as a single class and not as separate scries, and on an as-converted basis) shall
be entitled to elect any remaining directors of this corporation. In the casc of any vacancy (other
than 2 vacancy causcd by removal) in the office of & director occunring mpang the directors
elected by the holders of a class or series of stock pursuant to this Section S(b), the remaining
directors 50 clected by that class or scries may by affimative vote of a majority thereaf (or the
Temaming director so elected if there be but one, or if there are no such directors remaining, by
the affirmative vote of the holders of a majority of the shares of that class or geries), clect 2
suceessor or successors to hold office for the unexpired term of the director or directors whose
place or places shall be vacant. Any director who shall have been elected by the holders of a
class or series of stock or by any directors so clected as provided in the immediately preceding
sentence hereof may be removed during the aforesaid term of office, either with or without
causc, by, and only by, the affiunative voic of the holders of the majority of the shares of the
class or series of stock entitled to clect such director or directors, given cither at a special
meeting of such stockholders duly called for that purpase or pursuant to a written consent of
stockholders, and any vacancy thereby created may be filled by the holders of that class ar series
of stock represcnted at the meeting or pursuant 10 Unanimous written consent.

6. Protective Provisions.

, (@  Subject 1o the rights of any series of Preferred Stock that may from time o
time come into existence, 50 Jong as at lcast a majarity of the shares of Preferred Stock originally
issued remain outstanding, this corpotation shall not without first obtaining the spproval (by vote
or written consent, as provided by law) of the holders of at least & majority of the then
outstanding shares of Preferred Stock:

'6)) sell, convey, or otherwise dispase of all or substantially all
of its propesty or business or merge into or consolidate with agy other corparation (other than 3
wholly-owped subsidiary corporation) or ef{ect any tansaction or series of related transactions in
which more than fifty perceat (S0%) of the voting power of this carporation is disposed of:

(Q) authorize or issue, or obligate itsclf to issue, any other
equity secunty, including any other security convertible into or cxercisable for any equity
security, baving a preference over. or being on a parity with, the Preferred Stock with respect to
dividends, liquidation, rcdemption or voting;

(i) redeem, purchase or otherwise acquire (or pay imto or set
eside for a sinking fund for such purpose) any share or shares of Preferred Stock or Common
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Stock; provided, however, that this restriction shall not apply 1o the repurchase of shares of
Commeon Stock fiom cmploym, officers, directors, consultants or other persons performing
scrvices for this corporation or any subsidiary pursuant to agreements under which this
corporation has the option to repurchasc such shares at cost upon the occumence of cerain
eveats, such as the termination of employmeat;

(iv) liquidate, dissolve or wind-up the corporation;

™ change the authorized onumber of directors of this
corporation; or

(Vi) pay.any dividend on the shares of Cammon Stock

©) Aslongasmyofth:sharsomesAmeutedStockongmalbrlssJed
remain outstanding, this corporation shall not without first obtaiming the approval (by vote or
written consent, as provided by law) of the holders of at least a majority of the then outstanding

shares of Series A Preferred Stock (voting together as a single class and not as separate series
and on an as-converted basis).

@ alter or chagge the rights, preferences or privileges of the
shares of Series A Preferred Stock 50 as to affect adversely the shares; or

(i) increase or decrcase (other than by redemption or
conversion) the total number of authorized shares of Series A Preferred Stock.

© :As long as auy of the sharcs of Series B Preferred Stock originally issued
remain ontstanding, this corporation shall not without first obtaining the approval (by vote or

. writicn consent, as provided by law) of the holders of at least a majority of the then outstmding

shares of Series B Preferred Stock (voting together as a single class and not as separate seties
and on an as-converted basis):

@) alter or change the rights, preferences or privileges of the
shares of Series B Preferred Stock so as to affect adversely the shares; or

(il) increase or ds(ze-ase (othﬁ' than by redemption or
conversion) the total number of authorized sharcs of Series B Preferred Stock

(d  As long as any of the shares of Serics C Preferrcd Stock originally issucd
remain outstanding, this cosporation shall not without first obtaining the spproval (by vote or
written consent, as provided by law) of the holdecs of ar least a majority of the then ous'randmg
shares of Series C Preferred Stock (voting together as a single class and not as scparate serics
and on an as-converted basis):

G} alter or change the rights, preferences or privileges of the
shares of Setries C Prefemred Stock so as to affect adverscly the shares; or

(i1) increase or decrease (other than by redemption or
conversmn) the total number of authorized shares of Senies C Preferred Stock.
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7. Status of Converted Stock. In the event any shares of Series A Preferred
Stack, Series B Preferred Stock or Series C Preferred. Stock shall be converted mito Common
Stock pursuant to Section 4 bereof, the shares so converted shall be cancelled and shall not be
issuable by this corporation. The Amecuded and Restated Centificate of Incorporation of this
corporation shall be appropristely amended 10 effect the couresponding reduction in this
corporation’s suthorized capital stock.

C. Common_Stock. The vights, preferences, privileges apd resmictions
granted to and imposcd on the Common Stock are as set forth below in this Article IV(C).

1. Dividend Rights. Subject to the prior rights of holders of all classes of
stock at the time outstanding having prior rights as to dividends, the bolders of the Common
Stock shall be entifled to receive, when and as declared by the Board of Dircctors, out of any

assets of this corporation legally availsble thercfor, such dividends as may be declared from time
to time by the Board of Directors.

2. Liquidation Rights. Upon the liquidation, dissolution ar wmdmg up of
this eorporation, the assets of this corparation shall be distributed as provided in Section 2 of
Division (B) of Axticle IV hereof

3. Redemption. The Common Stock is not redecmable.

4. Yoting Rights. The holder of each share of Common Stock shall have the
right 1o onc vote for each such share, and shall be entitled to notice of any stockholders® meeting

in aceordance with the bylaws of this corporation, and shall be entitled 1o vote upon such matters
and in such marmer as may be provided by law,
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ARTICLEV

Except as otherwise providcd in this Amended and Restated Certificate 'of
Incorporation, in fixtherance and not in himitation of the powers conferred by statute, the Board

of Directars is expressly anthorized to make, repeal, lter, amend and rescind eny or all of the
L Bylaws of this corporation.

ARTICLE VI

The number of dircctors of this corporation shall be fixed from time to time by a
bylaw or amendment thereof duly adopted by the Board of Directors ot by the stockholders.

ARTICLE VI

Elections of directors need not be by written ballot umless the Bylaws of €his
corporation shall so provide.

ARTICLE VI

Meetings of stockholdcrs may be held within or without the State of Delaware, as
the Bylaws may provide. The books of this corporation may be kept (subject to any provision
contained i the statutes) outside the State of Dclaware at such place or places as may be
designated from time to time by the Board of Directors oy in the Bylaws of this corporation.

ARTICLE IX

A director of this corporation shall, to the fallest cxtent permitied by the Gengal
Corparation Law as it now cxists or as it roay hereafter be amended, pot be personally liable to
this corporation or its stockholders for monetary damages for breach of fiduciary duty as a
. director, exceptforhab:hty(')farmybrcachofﬂ;cd:rcctur'sdmyofloyaltytothueotporahdn
or its stockholders, (i) for acts or omissions not in good faith or that involve intentional
miscanduct or 2 knowing violation of law, (i1i) under Section 174 of the Geaeral Corporation
Leaw, or (iv) for any transaction from which the director derived any improper pexsonal benefit.
If the General Corporation Law is amended, after epproval by the stockholders of this Article, to
authorize corporation action further elimmating or limiting the personal Lability of directors,
then the Liability of a director of this eorporation shall be eliminated or limited to the fullest
extent pertuitted by the General Corporation Law, as so amended.

Any amendment, repeal or modification of this Article IX, or the adoption of any
provision of this Amended and Restated Certtificate of Incorporation inconsistent with this
Article IX by the stockholdexs of this corporation shall not apply W ar adversely affect any right
or protection of a director of this corporation existing at the time of snch amendment, repeal,
wodification or adoption.
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ARTICLE X

This corporation reserves the right 1o amend, alter, change or repeal any provision
contained In this Amended and Restated Certificate of Incorporation, in the mammer now or

hereafter prescribed by statute, and 3ll rights conferred upop stockholders herein are granted
subject to this reservahion.

ARTICLE X1

To the fullest extent permitted by applicable law, this corporation is anthorized 1o
provide inderrmification of (and advancement of expenses t0) agents of this earporation (and any
other persons to which General Comporation Law permits this corporation to provide
indemmification) through bylaw provisions, agrecments with such agents ar other persons, vote
of stockholders or disinterested directors or otherwise, in excess of the ‘indcmnification and
advancement otherwise permitted by Section 145 of the General Corporation Law, subject only
to limits created by applicable General Corporation Law (stamitory or non-statutory), with
respect to actions for breach of duty to this corporation, its stockholders, and others.

Any amendment, repeal or modification of the foregoing provisicns of this
Article XY shall not adversely affect any right or protection of a director, officer, agent, or other
person existing at the time of, or increase the liability of any director of this eorporahon with
respect o any acts or omussions of such director, cofficer or a.geut eccurring prior 1o, such
amendment, repeal or modification.

L] L J -
THIRD: The forcgoing amendment and restatement was spproved by the
holders of the requisite number of shares of szid corporation in accordance with Section 228 of

the General Corporation Law.

FOURTH: That sai¢ amcndment and restatement was daly adopted in
accordance with the provisions of Section 242 and 245 of the Generzl Corporation Law. :
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IN WITNESS WHEREOF, this Amended and Restated Cextificate of
[pcorporstian has been executed by the President and the Scactary of this corporation on this
15™ day of September, 2000.

(& Jayne Spiegelmon
Jayne Spiegelman , President and CEO

(s/ Dan Bauwm
Dan Baum, Secretary
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