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Corporation-State

l:l Qther

Additional name(s) of conveying party(ies) attached? [_]ves[v]No
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D Other

if assignee is not domiciled in the United States, a domestic
representative designation is attached: Yes No

(Designations must be a separate document f] assignment)
Additional name(s) & address{ es) attached? Ej Yes No

4. Application number(s) or registration number(s):

A. Trademark Application No.(s)
75/832,061

—

Additional number(s) attached [—_—l Yes No

B. Trademark Registration No.(s)

5. Name and address of party to whom correspondence
concerning document should be mailed:

Peter F. Weinberg

Name:

internal Address:_9i9§9[‘_»29“n & C_)Eutcher_LLP

1801 California Street

6. Total number of applications and
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SECRETARY OF STATE
I, BILL JONES, Secretary of State of the State of California,

hereby certify:

That the attached transcript of KJ page(s) has
been compared with the record on file in this office, of
which it purports to be a copy, and that it is full, true
and correct.

IN WITNESS WHEREOF, | execute this
certificate and affix the Great Seal of
the State of California this day of

DEC 06 200

6.

Secretary of State

Sec Sate Forr CE-107 (rev. 9 981

T QOSP 8 123M
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AMENDED AND RESTATED ARTICLES OF INCORPORATION inm .n‘%::‘d,?,,..m.",,"ﬁ,‘- 2o
. . of

OF DEC 0 8 2800

CLICKNET SOF’I’WARE CORPORATION :
. | BILL JONES, Socraluvy of Siale

Lou Ryan and David Worthington hereby cemfy that:
1. They are the President and Secretary, respecnvely, of ClickNet Software

Corporation, a California corporation (the "Corporation™).

2. The Amended and Restated Articles of Incorporation of the Corporation are

amended and restated to read as follows:
ARTICLE 1
The name of the Corporation is Entercept Security Technologies, Inc.

ARTICLE I

The purpose of the Corporation is to engage in any lawful act or activity for whicha
corporation may be organized under the General Corporation Law of California other than the
banking business, the trust company business or the practice of a profession permitted to be
incorporated by the California Corporations Code.

ARTICLE 111

This Corporation is authorized to issue two classes of shares to be designated respectively
Common Stock ("Common") and Preferred Stock ("Preferred"). The total number of shares of
Common the Corporation shall have authority to issue is 80,000,000 and the 1otal number of
shares of Preferred the Corporation shall have authority to issue is 42,505,508, 1,828,000 of
which are hereby designated as Series A Preferred Stock (the "Series A Preferred”), 977,547 of
which are hereby designated as Serjes B Preferred Stock (the "Series B Preferred"), 4,898,259
of which are hereby designated Series C Preferred Stock (the "Series C Preferred"), 3,685,646
of which are hereby designated Series D Preferred Stock (the "Series D Preferred™) and
31,116,056 of which are hereby designated Series A-1 Preferred Stock (the "Series A-1
Preferred"). All shares of Common and Preferred shall be without par value.

The Corporation shall from time to time in accordance with the laws of the State of
California increase the authorized amount of its Common if at any time the number of shares of
Common remaining unissued and available for issuance shall not be sufficient to permit
conversion of the Series A Preferred, the Series B Preferred, the Series C Preferred, the Series D

Preferred or the Series A-1 Preferred.

TRADEMARK
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The relative rights, preferences, privileges and restrictions granted to or imposed ﬁpon the
Common Stock, the Series A Preferred, the Series B Preferred, the Series C Preferred, the Series
D Preferred and the Series A-1 Preferred and the holders thereof are as set forth below.

Section 1. Liguidation Rights.

(a) Liquidation Preferences. In the evént of any voluntary or involuntary
liquidation, dissolution or winding up of the affairs of the Corporation (or the deemed occurrence
of such event pursuant to subsection (¢) of this Section 1 dlstnbunons to the shareholders of the

' Corpomtlon shall be made in the following manner ,

@) The holders of each share of Series A Preferred shall be entitled to
receive an amount equal to the sum of $1.25 (the "Series A Original Issue Price™) (subject to
adjustment for stock splits, stock dividends and recapitalizations) for each outstanding share of

" Series A Preferred plus an amount equal to all declared but unpaid dividends on such share prior
to the date fixed for distribution (the "Series A Liquidation Preference”), The holders of each
share of Series B Preferred shall be entitled to receive an amount equal 1o the sum of $1.55 (the
“Series B Original Issue Price") (subject to adjustment for stock splits, stock dividends and
recapitalizations) for each outstanding share of Series B Preferred plus an amount equal to all
declared but unpaid dividends on such share prior to the date fixed for distribution (the "Series B
Liquidation Preference™). The holders of each share of Series C Preferred shall be entitled to
receive an amount equal to the sum of $1.9068 (subject to adjustment for stock splits, stock
dividends and recapitalizations) for each outstanding share of Series C Preferred plus an amount
equal to all declared but unpaid dividends on such share prior to the date fixed for distribution
(the "Series C Ligunidation Preference"). The holders of each share of Series D Preferred shall
be entitled to receive an amount equal to the sum of $1,510 (subject to adjustment for stock
splits, stock dividends and recapitalizations) for each outstanding share of Common Stock into
which each share of Series D Preferred is convertible pursuant to Section 2 hereof plus an
amount equal to all declared but unpaid dividends on such share prior to the date fixed for
distribution (the "Series D Liquidation Preference”). The holders of each share of Series A-1
Preferred shall be entitled to receive an amount equal to the greater of (A) the sum of $2.568
(subject to adjustment for stock splits, stock dividends and recapitalizations) for each outstanding
share of Series A~1 Preferred plus an amount equal to all declared but unpaid dividends on such
share prior 1o the date fixed for distribution or (B) the amount the holder of such share would -
receive on an as if converted basis with the holders of Common as a single class in the
distribution of assets of the Company with respect to Common (the "Serjes A-1 Liquidation
Preference’™). The Series A Preferred, the Series B Preferred, the Series C Preferred, the Series
D Preferred and the Series A-1 Preferred shall rank on pa:ity as to the recejpt of the respective
preferential amount for each such series and shall be superior to the Common as to the receipt of
the respective preferential amounts for each such series.

(ity  All of the preferential amounts to be paid to the holders of the
Series A Preferred, the Series B Preferred, the Series C Preferred, the Series D Preferred and the
Series A-1 Preferred under Section 1(a)(i) shall be paid or set apart for payment before the
payment or setting apart for payment of any amount for, or the distribution of any assets of the
Corporation 1o, the holders of the Common in connection with any such liquidation, dissolution
or winding up.
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(iif)  If the assets and funds distribuled 10 the holders of' the Series A
Preferred, the Series B Preferred, the Series C Preferred, the Series D Preferred and the Serics A~
1 Pretorred shall be insufficient to permit payment to such holders of the full aforesaid
preferential amounts, then the entire essets or property of the-Corpuration legally available for
distribution shall be distributed ratably tu the holders of the Serjes A Preferred, the Series B
Preferred, the Series C Proferred, the Series D Preferred and the Series A-1 Preferred in
proportion to the agaregats Series A Tiquidation Preference, Series B Liquidation Preference,
Series C Liquidstion Preference, Series I Liquidation Preference and Series A-1 Liguidation
Preforence for all shares of Preferred owned by each such holder.

(b)  Distribution gfter Paymant of Liquidation Preferenve. Alter payment has been
tmade 1o the holders of the Scries A Preferred, the Scries B Preferred, the Serics C Preferred, the
Series I} Preferred and the Serics A-1 Preferred of the full proferential amounts as set forth in
Section 1{a)(i) above, the entire remaining asscts and funds of the Corporation legally available
for distribution, if any, shall be distributed ratably among the bolders of Common in a manner
such that the amount distributed to each hylder of the Common shall squal the amount obtained
by multiplying the entire assets and funds of the Corporation legally available for distribution
pursuant to this Section 1(b) by a fraction, the numerator of which shall be the sum of the
number of shares of Common thets held by the holder, and the denominator of which shall be the
sum of the total number of shares of Common then outstanding,

. (c) Deemed Liguidation. For purposes of this Section 1, s merger,

consolidation or reorganization of the Corporation with or inlo any other corporstion or

" sorporations as a result of which the holders of capital stock of the Corporation immediately
prior to such transaction own less than a majority of the outstanding capital stock of the
Corporation, of the surviving corporation if other than the Corporation, immediately following
such traneaction, or & sale or other transfer of all or substantially all of (he assets of the
Corporation {or any serics ol related (ransactions resulting in the sale or other transfer of all or
substantially all of the asse(s of the Corporation), shail be treated as a liquidation, di asolution or

winding up.

(1)  Consent. Each holder of an outstanding sharc of Preferred shall be
deemed to have consented, for purposes of Sections 502, 503 and 506 of the General Corporation
Law of California, to distributions made by the Corporation in connection with the repurchase of
shares of Common issued o or held by employess or consultants upon termination of their
ermployment or services pursuant o agreements between the Corporation and such persons
providing for the Corporation's right of said repurchase.

Section2.  Conversion Rights. The holdets of the Series A Preferred, the
Series 8 Preferred, the Series C Preferred, the Seres D Preferred and the Series A-1
preferred shall have conversion rights as follows (the "Couversion Rights"):

(a)  Rightto Convert Each share of the Series A Preferred, the Series B
Preferred, the Series C Prefomed, the Series 1) Preferred and the Series A-1 Preferred shull be
copvertible, without the payment of azty additional consideration by the holder thereof and at the
oplion of the holder therzof, at ey time after the date of igguance of such share, at the office of

the Corporation or sy transfer agent for Preferrcd, into such number of fully puid and
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nonassessable shares of Couunon as is determined (i) in 1the case of the Series A Preferred, by
dividing $1.25 by the Series A Conversion Price, (ii) in the case of the Series B Preferred, by
dividing $1.55 by the Series B Conversion Price, (ii[) in the case of the Series C Prefetred, by
dividing $0.9534 by tho Scries C Conversion Price, (iv) in the case of the Serics D Preferred, by
dividing $0.755 by the Serics D Conversion Price, and (v} in the case o[ the Series A-1 Preferred,
hy dividing $1.284 by the Scries A-1 Conversion Price, determined in each case as hereinalter
provided, in effect at the ime of conversion. The price at which shares of Common shall be
dcliverable upon conversion of the Series A Preferred without the payment of any additional
consideration by the holders thereof (the "Series A Conversion Price”) shall initially be § 1.094
per share of Common. The price al which shares of Common shall be deliverable upon
conversion of the Series B Preforred without the payment of any additional consideration by the
holders thereof (the "Series B Conversion Price”) shall initially be $1.315 per share of
Common. The price at which shares of Cormmon shal] be deliverable upon conversion of the
Series C Preferred without the payment of any additional consideration by the holders thereof
(the "Series C Conversion Priee") shall initially be $0.663 per share of Common. The price at
which shares of Common shall be deliverable upon conversiom of the Series D Preferred without
the payment of any additional consideration by the holders thereof (the "Series I Conversion
Price") shall initially be $0,755 per share of Common. The grice at which shares ol Cormnmen
shall be deliverable upon conversion of the Serics A-1 Preferred without the payment of any
additional consideration by the holders thereof (the "Series A-1 Conversion Price*) shall
initinily be $1,284 per shure of Common. The Serics A Conversion Price, the Series B
Conversian Price, the Series C Conversion Price, the Series D Conversion Price and the Series
A=l Conversion Price arc hetein referred to collectively as the "Conversion Prices.” Such initial
Conversion Prices shall be subject to adjustment, in order to adjust the number of shares of
Commaon into which each series of Preferrcd is convertible, as hereinafter provided,

(b) tomstic Conv

(i) Esch share of Preferrcd shall automatically be converted into
shares of Common at the then ¢ffcetive and appropriate Conversion Price upon the clusing
("Closing") of a firm commitment underwritten public offering pursuant {o an effective
registration statement under the Sccuritics Aet of 1933, as amended, covering the offer and sule
of Common for the acsount of the Corporation to the public at an offering price to the public
(prior to underwriting commissions and expenses) olal leust §3.21 per share (us adjusted for
stock splits, stock dividends, reclassifications, and fike events) and in which the aggregate gross
proceeds received by the Corporation (net of underwriting discounts) equal or exceed
$25.000,000 (the "Offering”). Each share of Series A Prefcrred, Series B Preforred, Series C
Proferred and Series D Preferred shall automatically be converted into shares of Common al the
then effective and appropriate conversion price upon the affirmative vote or the written consenl
of holders of u majority of the then outstanding shares of the Series A Prelerred, the Scrics B
Preferred, the Serics C Profurred und the Series D Preformed, voling together as & class. Inthe
cvent of an. automatic conversion pursuant to clausc (a) of this subsection (i), the person(s)
entitled 10 receive Common issuable upon such conversion of Preferred shall not be deemed to
have converied such Ireferred until immediatcly prior to the Closing.

(i)  Each share of Series C Preferred shal! automadcally be converied
into shares of Commaon at the then effective and appropriate Conversion Price upon cither (a) the
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closing {("Closing') of the Offering; or (b) the affirmative vote of the writlen vonsent of holdors
of at [cast two-thirds of the then outstanding, shares of the Series C Preferred voting seperately as
aclass, In the event of an automatic conversion pursuant to clause ()) of this subsection (ii), the
person(s) entitled to recvtve Caommen issuable upon such conversion of Prefecred shall not be
deemed to have converted such Preferred until immediately prior to the Closing. '

(ili) Each share of Series A-1 Preferred shall automatically be
converted into shures of Common at the then eflective and appropriaw Conversion Price upon
either (8) the Closing of the Offering; or (b) the affitmative vole or the written consent of holders
of at least two-thirds of the then outstanding shares of the Series A-1 Preferred voting separutely
as a class. In the event of an sutomatic conversion pursuant to clause (g) of this subsection (iif),
the person(s) entitled to receive Comimon issuable upon such conversion of Prefersed shall not be
deemed to have converted such Preferred until immediately prior to the Closing.

(¢)  Mechanics of Conversion. No fractional shares of Commmon shall be
issued upen conversion of Preferred, In lieu of any fractional sharcs to which the holder wouid
otherwize be entitled, the Corporation at its elestion shall either (i) pay cash equal to such
fraction multiplied by the then effective Conversion Price or (jii) issue one whole share for cach
fraction of a share sutstanding, after aggregating all fractiona! shares held by cach such
shareholder. Befome uny holder of Preferred shall be entitied 10 convert the same imo ful shares
of Commaon pursuant to Section 2(a) hereof, he or she shall surrender the certificate or
certificates therefor, duly endorsed, at the office of the Corporation or of any transfer agent for
Preferred, and shall give writlen notice to the Corporation at such office that he or she elects w0
convert the same and shall state therein his ot her name or the name or names of his or het
nominees in which he or she wishes the centificats or certificates for shures of Common to be
issued, In the event of autornatic conversion pursuant to Section 2(b), the outstanding sharcs of
Prefarred shall be convetled uutvmatically without any further action by the holders of such
charss and whether or not the certificates representing such shares are sutrendered to the
Corparation of its transfer agent, and provided further that the Corporation shall not be obligated
to issue certificates evidencing the shares of Comunon issuable upon such uutomatic conversion
unless the certificates evidencing such shares of Prefetred are either deliv?red o the Corporation
or its fransfer agent as provided above, or the holder notifies the Corporation or its 1ra.n.sﬁzr agent
that such ccrtificates have been lost, stolen or destroysd and executes an agrecment satis{aclory

10 the Corporation to indemnify the Corporstion from any Joss incurred by it in connection with

«uch certificates. The Corporation shall, as soon a8 practicable thercafter, issue and duliver at

) of Preferred, or to his or her nominee of nominees, a gcrtiﬁcate of
%ﬁﬁ: }grstiﬁ:rﬁlfgr of shares ot{ Common to which he or she shall be entitled as af]c:r?md,
(ogether with cash in lieu of any fraction of a share. Such conversion shall be dgzme?t;ce 5; :.e .
been mude immediately prior to the close of business on the date of such surres:;m r o rcommo.n
of Preferred 10 be converted, and the pezson of perscis antitled 10 receive the shares ©

{ssusble upon conversion sha!l be sreated for all purposes as the record holder or holders of such
ghares of Corprnon on such dae. :

@ MWM

(i)  Spegie] Delinitions. Fur purposes of this subsection 2(d), the
following detinitions shall apply:

10441556_3.D0C
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_ (1) "Qpuon" shall muun rights, options or wazrants to
subscribe for, purchase or otherwisc acquire ¢ither Common or Convertible Securities.

(2)  “Originsl Tatme Date" shall mean the date of fling with
the Seerclary of State of the State of California of these Amended und Restated Articles of
Incorporation. .

' (3)  "Convertible Scourities” shall mean uny evidences of
indebtedness, shares or other securitics convertibls in(o or exchangeable for Cummon Stock.

(4)  "Additional Shares of Common" shall meen all shares of
Comron issued (or, pursuant tn Section 2(d)(iii), deemed 10 be issued) by the Corporstion after

the Original 1ssue Date, eXcept for shures of Common, Convertible Sccurities or Options
therefore issued or issuable:

(A)  upon conversion of shares of Preferred;

. (B) asadividend or distribution on Preferred or uny
event for which adjustment is rpacle pursuant to subparagraph {d)(vii), (d)(viii) and d(ix) hereof;

()  to any commercial hanking or cquipment leasing
financing entities in conncction with such banking or lease financing transactions as the Baard of
Directors shall approve, provided, that the Board of Directors shall also approve the grant of
shares of Common, Convertible Securities or Options in connection therewith;

(D) to officers, directors and employees of, and
consultants to, the Corporation or its subsidiaries, purswml to a stock grant, option plan or
purchase plan or vther employee stock incentive program unanimously approved by the Roard of
Directors, otber than to Terence J. Munday and Lou Ryan {to whom such shares jssued shall be

considered Additional Shares of Common);

(E)  pursuant to a merger of consolidation of the
Corporation with or into any other ¢erporation or corporations;

(F)  to corporate pariners in connection :with sirategic
transactions with vperating companies unanimously apprpved }:y the.B.onrd of Direstors
involving research or development funding, tschno!og‘y licensing or joint ma:kehngbor‘ o
rasnufaeturing activities; provided, that the number of shares of Common that may be lsntu ﬂ% i
issuahlo pursuant to this clause (F) shall not ever exceed an aggregale total of one percent ©

then issued and outstanding Common; or
(G) by way of dividend or other distribution on shares
of Comuon excluded from the definition of Additional Shares of Common by the forcgoing
elause(x) (A), (B), (O, O), (B), (F) or this clause (G).
' (i)  Speci iustment Provisions for Series D ond Serfes AL The

i j j i ths occurrence of a
i version Price shall b subject to adjustment resu}tmg_ from
3:11::!3:5 E?re:ﬁs), a Financing Transaction and/or an Appraisal in or befors August 2001 by &

10441556_3.DOC 6

2°'d S1DITANOD YT 08aD WBTA:1T 18, 82 435

TRADEMARK
REEL: 002451 FRAME: 0859



SENT BY: QIBBON, DUNN & CRUTCHER LLP; 01842084233; DEC-11-00 9113; PAGE &

reduction, but not an increase, in the Series D Conversion Price) in accordance with thut certain
Agreemoent and qun of Reorganization dated August 1999 cnter}ad into among the Corporation
and CoreK'}‘ Security Systems, Inc. (the "Reorganization Agreement"), a copy of which
agresment i3 on.ﬁlo at the Corporation's principal offices. The Serles A-) Conversion Price shall
be subject to adjustment (by a reduction, but not en increase, in the Seres A-1 Coaversion Price)
concurrently with the adjustment of the Series D Conversian Price purkuant 1o the
gcgrgananon Aprcement as follows: upon each such adjustment that resuits in un udjusted
Scpes D Conversion Price of less than $0.583 per share, the Series A-1 Conversion Price shall be
adjusted to equal (x) the Series A-1 Conversion Price immedialely prior to such adjustment
minus (y) 04323 multiplied by ($0.583 minus the adjusted Series D Conversion Price). The
foregoing figures are subjcct to adjustment for stoek splits, stock dividends, stock combinations
und other recapitulizations,

(iif) Deemed lssnances of Additional Shares of Common.

‘ ‘ . (1)  Qptions and Converfible Seourities. Tn the event the
Lorporauop at eny time or from time to time after the Original Issue Date shall issue any Optiony
ar C:mv‘ertlhle Sevurities or shall fix a recnrd dats for the determination of holders of any elass
of securities entilled o receive any such Options or Convertible Securities, then the maximum
aumber of ghares of Cortron issusble upon the exercise of such Options v, in the case of
Convertible Securities and Options therefor, the conversion or exchange of such Convestible
Securities, shall be deermed 10 be Additional Shares of Common issued as of the time of such

 issue or, in the case such & recosd date shall have besn fixed, as of the close of businuss un yuch
record date, provided that Additional Shares of Comman shall not be deemed 1o have heen |
issued with respset to an adjustment of the Conversion Price for any seres of Preferred unless
the consideration per shave (determined pursuant 1o subseetion 2(d)(viii) hereof) of such
Additions] Shares of Common wouwld be less than the Conversion Price of such series of
Prelizrred in eflect on the date ofend immediately prior to such issue, or such record date, as the
case muy be, and provided flrther (hat in any such case in which Additional Shares of Common

are decmed (o be Issusd:
(A} no further adjustment in the Convarsion Prices shall

be made upon the subsequeat issuc of Convertible Sccurities or shares of Comimon Bpon the
exercise of such Options or conversion of exchange of such Convertible Securities;

(B) i such Optons or Convertible Securitics by their

with the passage of time or atherwise, for any increase or decreuse inthe

tenms provide, e N res of

consideration payable 10 the Corporation, or decrease or incresse in the number

i »of, the Conversion Prices
=susble, upon the exercise, conversion or exchange thereof, 1
Egmﬁm me“g)r?ginﬂ issue the’reof {ot upon the occurrence of a record date with respect
thereto), and any subsequent jugtments based thereon, shall, upon any such increase br
dacreasé becoming effective, be recomputed to refloct such inctease or decrease }nscfar as it (
affiscts such Options or the rights of conversion or exchange tnder guch Converlible Securiues:
(C)  upon the explration of any such Options or any
such Convertible Securitics which shall not have been

4 i ange under
Fghts o O ers e ted upon the original issue thereof (of upon the

exercised, the Conversion Prices compu
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oveurrenes of a record date with respect therelo) and any subscquent adjustments based thersog
shall, upon such expiration, be recomputed as it

_ 1} .in the cais of Convertible Sceurities or
Options for Common, the only Additional Shares of Commen issued were the shares of
Common, if any, actually issued upon (he exercise of such Options of the conversion or
exchenge of such Convertible Securities and the consideration received therefor was the
conﬁde@ion fctually received by the Corporation for the jssus of such exercised Optiong plus
the consideration actually received by the Corporation upon such exescise or for the issuc of al]
such Convertible Securitics which were actually converted or exchanged, plus the additional
cogs:dcrmiun, if any, actually received by the Corporation upon such conversion or exchange,
an

L 2) in the cuse of Options for Convertible
Securities, only the Convertible Securities, if any, astually issued upon the exercise thereof were
15sued at the time of issue of such Options, and the cousidesation received by the Corporation for
the Additione! Shures of Common deemed to huve boen then issued was the consideration
actually received by the Corporation far the issue of such exercised Options, pius the
considerution deemed to have been recejved by the Corporntion (dotermined pursuant to
subsection 2(d)(viii) upon the issue of the Copvertible Securiijes with respect to which such
Options were actually exervised,

. (D} no readjustment pursuant to clause (B) or (C) above
* shall have the cfleet of increasing the Conversion Prices to an amount which excecds the lower
of (i) the Conversion Prices on the original adjustment dute, or (i i) the Conversion Prices that
would have resulted from uny issuance of Additional Shares of Cotnmon between the original
adjustment date and such readjustment date;

(E)  inthe cass of any Options which expire by their
terms not more han thirty (3() days after the date of issue thereof, no adjustment of the
Conversion Prices shall be made until the expiration ar exercise of a1l such Opl:iuns igsued on the
sarne date, whereupon such udjustment shall be made in the same manner provided in clause (C)

above; and

(F) il such record date shall have been fixed and xuch
ions or Convertible Securities ure not issuad on the date fixed therefor, the adjustment
gr?:::?;usﬁly moade in the Conversion Prices which bevame effeciive on such record dPte sh;ﬂ be
canceled as of the closs of Business on such record dats, and thereafier the Cum.re{'s.\on Prices
ghall be adjusted pursuant to this subsection 2(d)(iii) as of the actual dats of their issuance.

(iv)  Adjustment of Series A ag,dhiegt;wgsca gﬂnr::imgﬂh]:lr;?gsug poh
f Additional § of Comamop. in the event that orporation iss
f&dd?;:;:l Shares of Common (including Additional Shares of Co:pmon_dwned ;o bel fssut;(;n
ursusr to subsection 2(d)(il), without considsration or for B consideration per s m'efess
SW Series A Conversion Price or the Series B Conversion Price 1o eﬂ"ccl on the dste ;T ‘o1 ol
immediately prior to such issue, then and in such avent, such respective Conversion hwi“ g e
be reduced, concurrently with such issue, to 4 price (calculated to the nearest ong-tenth 0
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cent) determined by mudtiplying such Conversion Price by a fruction (x) the numerator of which
shall be (1) the number of shares of Common outstanding immediatsly prior to such issue plus
(2) the number of shures of Commen which the aggrapzate consideration received by the
Corporation for the tatal number of Additional Shures uf Comunan so issued would purchass at
(he Conversion Price, and (¥) the denominator of which shall be (1) the number of shares of
Common outstanding immediately prior 10 such issue plus (2) the number of such Additional
Shares of Cummon so issued, provided that for the purposss-of this subsection (iv), il shares of
Common issuable upon exercisa, conyersion or exchrnge of outstanding Options vr Convertible
Securilies, 85 the case may be, shall be deemed to be vutstanding, and immediately aftor any
Additionsl Shures of Commaon are deemed izsued pursuant 1o subsection (ii1) above, such
Addiudonal Sharss of Common shall be deemed to be outstanding, and provided further that such
Conversion Price shall not be 50 reduced at such time if the amount of such reduction would be
an amount less than $0.001, but any such amount shall be carried forward and reduction with
respeot thereto made at the time of and together with any subsequant reduction which, together
with such arnount and any other amount or amounts 50 carried forward, shall aggregate $0.001 or
‘maore.

(v)  Adiustment of Serigs C Cogversion Price Upon [ssuance of

Additional Shares of Common. In the gvent that the Corporation shall issue Additionul Shares of
Common (ineluding Additional Shares of Common deemed to be issued pursuant (o subscetion
2(d)(iii)), withous consideration or for a considerution per share less than the Series C
Conversion Price in eMect on the date of or imnmediately prior to such issue, then and in such

_ event, the Series C Conversion Price shall be seduced, concurrently with such issue, 10 a price
(calvulated to the nenrest ono-tenth of one cent) determined by multiplying the Series C
Conversion Price by a fraction (x) the numerator of which shall be (1) the number of shares of
Common (including any shares of Common into which shares of Preferred u9u1d be converted)
outstanding immediately prior to such issue, plus (2) the number of shares ot COfn.mon which the
aggrogete consideration received by the Corporation for the total number of Additional Shares of
Common s issued would purchase at the Series C Convmiop T’x_—:cc, anfi (y) the denominator of
which shall be (1) the number of sharcs of Common outstanding immediately prior 1o such lssue
(including any shares of Commoti into which sharcs of Prefeﬁ'e}d could be converted) plus (2) the
pumber of such Additional Shares of Common o issusd, provided that for the purposes og this
subsection (v), ail shares jasuable vpon conversion of Preferred shall be treated as outztan ing.
Shares lssueble upon cxercise of options or warrants to purchase Common or Pz;ferr:a ird
cutstanding as of October 7, 1997 and shal:es of Common nwn'ed by Terence b{s ; u? e 3;5
subject to vesting pursuant lv the Corporation's repurchase options ghall ngtd be m gharcs of
outstanding. Notwithstanding the prior senience, immediately after any AGEIUDEC 2%
Common are deemed lesued pursuant to subsection (11§ﬁ?&mc&?dgi%°£n§uﬁ  rice
Common shell be deemed tn be cutstanding, d prov! h red c:fr w:uld ba an amount less
shall not bo 50 reduced at such time if the amount of such re 3 x:.,laction with respect thereto
thart $0.001, but uny such amount shall he catried forward an her weidh sush

i th any subsequent reduction which, togsther wi

f,:gf,:f ::;3 meog:? mﬁm rntgmni %0 c:;ied forwurd, shall aggregate $0.001 or more.

‘ : : Conversion Pri v
(i) Adiusment of Senss — shall lssue Additional Shares of

jjjonal Shares of Comumon. In the event that the Corporation s .
égi:m:xﬁiuchmng Additions] Shares of Common deemed to be issued pursuant to subzection
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2(d)(iii)) at any time after August 3, 2001, without consideration or for a consideration per share
less than the product of the Serics D Convyersion Price in effoct on the date of ar immediately
prior to such issue, and in such event, such respective Conversion Price sha!l be reduced,
cancurrently with such issuc, to a prico (calculated ta the nearist one<ténth of one cent)
determined by multiplying such Conversion Price by one minus the product of one-fifth times
ane minus a fraction (x) the numerator of which shall be: (1) the number of shares of Common
outstanding immediately prior to such issue plus (2) the pumber of shares of Common whicl the
spgregate consideration received by the Corporation fur the total number of Additional Shares of
Common so {ssued would purchase at the Conversion Price, and (y) the denominator of which
shall be (1) the oumber of shares of Cammon outstanding immediatety prior to such issue plus
(2) the nurber of such Additional Sharos of Cornmon so issued {the "Fraction'), which
calculation may ulso be cxpressed as:

Conversion Price x (1«1/5(1+the Fraction))

pravided that for the purposcs of this subsection (vi), all shures 6f Common {ssnable upon
exereise, conversion or excbange of outstanding Optong or Convertible Sevuritics, as the case
may bs, shall be deemed to be outstanding, and immediately after any Additional Shares of
Common are deemed issued pursnant to subseotion (iii) above, such Additional Shares of
Comman shall be decmed to be outstanding, and provided further that such Conversion Price
shall not be so reduced at such time if the amount of such reduction would be an amounr less
than $0.001, but any such smount shall be carried forward and reduction with respect thereto
rpade at the time of and together with any subsequeni reduction which, together with such
arount and any other amount vr amounts so carried forward, shall aggregate $0.001 or mors.

(vii) Agdjugtment of Serica A-1 Conversion Price Upon Issuance of
Additions) Shares of Common, In the cvent that the Carporation shall issue Additional Shares of
Common (Iincluding Additional Sharss of Common deemed to be issusd pursuant to subsection
2(d)(ii)), without consideration or for a consideration per share less than the Scries A-1
Coanversion Price in effect on the date of or immediately prior to such igsue, thes and in such
event, the Series A-] Conversion Prive shatl be reduced, con:un'em!y w.tth such issue, to & price
(calculated to the nearest one-tenth of one cent) determg’ned by multiplying the Series A-1 ]
Conversion Price by a fraction (x) the numerator of which shall be (1) the number of shares o

on (including any shares of Common into which share 4
Sir:r;din(g immod%ately priot to such Issue, plus (2) the number of shares of Common which the

aggregale consideration received by the Corporation for the iota] number of Additional Shares of

mmon SO i ies A- . and (¥) the depominalar
. ssued would purchase at the Series A-] Conversion Price, and :
gt? which ssl?a;i b:(l) the n&nbu of shares of Common outstanding immediately prior to such

; i i he converted) plus
issue (i i shares of Cormmmon into which shares of Preferred could
léguigﬁdu;%?nﬁm Additional Shares of Common so 1ssufag, p;ovn&c:h :ialago‘:;eagugoscs
i ion (vii), ell shares issuable upon conversion OF TreieTs b ‘ .
:f::sh::n?ig:ug%ﬁi thlmnding the prior sentence, immediately after any Additional Shares ol

i ton (1ii) above, such Additional Shares of
Common are doomed il PRV - sul;s ﬁ?ﬂsi\tgud further that such Conversion Price

Commen shall be deemed to be outstandiay, o furiba e e e an amount wice
uced at such time if the amount of such reduction '
:1}1‘31[ S?(? togi ,s;\:::lny such amount shafl be carried forward and reduction with respect thereto
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made at the time o und together with any subsequent reduction i
which, together with such
amount and any othcr amounl or amounts so carried forward, shall aggregate $0.001 or mare.

(viii) Determination of Considerntion. For purposes of this subsccti
2(d), the consideration received by the Corporation for the iss - of ol S of
! ssue of any Additi
Common Stock shull be computed as follows: ey Additionl Sharss of

{1)  Caeshand Property, Such consideration shall:

(A}  insofar as it consists of cash, be compuled at the
aggregale smount of cash received by the Corporation exeluding amounts i
accrued inlerest or seerued djvidends; g amotts peld or payshle for

(B)  insofr as it consists of propurty other than cash, be
computed at the fair value thercof at the time of such issue, as determined i i '
Board of Directors; and ctermined n good [sith by e

. ‘ (C)  in the event Additional Shares of Common are
lssx.zed togethet with other shures or securitics or other assets of the Corporation for consideration
which covers both, be ths proportion of such consideration so received, computed us provided in
clauses (A) and (B3) above, as delermined in good faith by the Board of Directors.

. (.2) Options and Copvertible Securifies. The consideration pér
sharc received by the Corporation for Additional Shares of Common deemad o have heen issued
pursuant to subsection 2(d)(iii)(1), re! ating to Options and Convertible Sscurities. shall be

deterrnined by dividing:

‘ (x)  the total amount, if any, received of receivable by the
Carporation as consideration for the fssue of such Options or Convertible Securities, plus the
minimum ageregats amount of additional constderation (as set forth in the instruments relating
{hereto, without regard to any provision contained therein for a subscquent adjustment of such
consideration) payabie to the Corporation upon the exerciss of such Options or the conversion ar
exchunge of such Convertible Securities, or in the case of Options for Convenible Securiries, the
cxcreise of such options for Convertible Securities and the conversion or exchange of such
Conveniible Securities, by

- the maximum number of shares of Common (4s sel forth in

the instruments relating therelo, without regard 1o any provision contained tharc:.'in for a
subsequent adjustment of such number) issuable upon the exercise of such Options or the
conversion or SXchange of such Convertible Securities. :
(ix) MMMM%M

+datinn of Common Stock. In the event the Corporation at gny time of
riginal lssue Date shall declare or pay any dividend or make any
other distribution on Common payable in Common, 6t in the event the outstanding shares of

' i i ise), | ber of shares of
Common shall be subdivided (by stock split, of em@m), izto a greater num ‘
Common, the Canversion Price for cach serics of Preferred then in effect shall, concurrently with

ihe cffectivencss of such dividend, distribution, ot subdivision, be proportionately decreased. In

C inations of Con
from time to time after the O
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the event the outstanding shares of Common shall be combined or vonsolidated, by
reclassification or otherwise, into & lesser number of sharey of Common, the Conversion Price
for each Serjes of Preferred then in effect shall, concurrently with the effectiveness of such
combination or consolidation, be proportionately jncreased. -

(x) Adi ts for Other Distributions. In the svent the Corporation’

at any time of from time to time makes, or fixes a record date for the determination of holders of
Common entitled to receive, any distribution payable in securitics of the Corporation other than
shares of Common, then and in each such cvent provision shall be made so that the holders of
meprmd shall receive upon conversion theroof, in uddition to the number of shares of Common
receivable thereupon, the amount of secyrities of the Corporation which they would have
received had t!leir Preforred becn converted inte Common on the (Lite of such event and had they
thereafier, during the period from the date of such event (o and including the date of conversion,
retained such securities receiveble by them as aforesaid during such period, subject (o all other
acjustments called for during such period under this Section 2 with respect to the rights of the
holders of Prefarred,

1n the event the Corporation shall declare « distribution puyable in securities of other

persans, cvidences of indebtedness issued by the Corporation or other persons, assets (excluding
cash dividends), or options or rights not referred 0 in subsection 2(d)(iii), then, in sach such case
for the purpose of this subsection 2(d). the holders of Preferred shall be entitled to a
proportionate share of any such diswibution as though they were the holders of the number of

_ shares of Common of the Corporation inte which their shares of Preferred are vonvertible as of
the recurd date fixed for the determination of the holders of Commeon of the Comporation entitled
to receive such distribution.

{xi) Adjustment: lassification, [ e, and Substitution. If
the Common issuable upon conversion of Preferred shall be changed into the same or & differcnl
number of shares of any other class or classes of stock, whether by capital reorganization,
reclassification or otherwise (other than a subdivision or combination of shares provided for'
above), the Conversion Price for each series of Prefetred (hen in effect shall, mngunenﬂy with
the effcotiveness of such reorganization or reclussification, be proportionately adjusted guch that
the Preferred shall be convertible into, In lieu of the number of shares of Comron which the
holders would otherwise have been entitled to roocive, 2 number of shares of such other elass or
clagses of stock equivalent 1o the number of shares of Commen that would have been subject Lo
receipt by the holders upon conversion of Preferred immediately before that change,

i ry, Consolidati or Sales of ssety.
if at any time or from time 10 time there shall I;e & ;apual
rgan ivisi inau ification, or
jzation ¢ Commuon (othcr than a subdivision, combination, reclassification,
1m::hzm :a:fnsh::a:shprovi ded for elscwhete in this Section 2) or a merger or consolidation of the
;,‘f: rf.tion with or into another corporation, or the sale of all or substantially ull of th'e on
Cor:;gration's propertics and assets to any other perzon, then, as a part of such reorgamzauon,

erget, sonsolidation, or sale provision shall be made %o that the holders of Preferred shall
m » 1 ]

i i i Prefi the number of shares of stock or
thereafer be enttled o0 e e conversmrg:s :f mcmssur corporation resulling from

erty of the Corporation, 0 ’
::xhc;r ;:e?g?:: :;rgc%?dagon or sale, to which a holder of Common defiverable upon canvemsion

(xil)
Subject tw Section 1 hereot,
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.
t

would have been entitled on such capita) reorganization, merger, consolidation, or sale, In any
sush case, appropriate adjustment shall be made in the application of the provisions of Section 2
with respeot to the rights of the holders of Preferred after the reorganization, merger,
consolidation, or sale to the ¢nd thal 1he provisions of this Section 2 (Including adjustment of the
Conversion Price of each seties of Preferved then In effect and the of shares purchasably upun
conversion of Preferred) shall be applicable after that avent as pearly equivalent as may be

practicable. i

(¢) Noimpairment Except in accordance with Section 6 below, the
Corporation will not, by arnendment of its Amended and Restated Articles of Incerporation or
through any reorganization, transfer of assets, consolidation, merger, dissolution, issue or sale of
securities or any other voluntary action, avoid or seek fv avoid the observance or performance of
any of the terms to be observed or performed hereunder by the Corporation but will a¢ all times
in good falth nysist in the carrying out of ull (he provisions of this Section 2 and in the taking of
all such action us may be necessary or appropriate in order to protect the Canversion Rights of
the holders ot Preferred against impairment,

(H  Cerificate o5 to Adjustments. Upon the ocourmence of euch adjustment or
readjustment of any Conversion I'rice pursuant ro this Scction 2, the Corporation at its expense
shall promptly compute such adjustment or readjusiment in accordance with the 1erms hereof and
furnish to each holder of Preferred a certificate certified by the Corporation's chief financial
officer sctting forth such adjustment or readjustment and showing in detall the facts upon which
such adjistment or readjustment 15 based, The Corporution shall, upon the written request at any

 {ime of any holder of Preferred, furnish or cause to be furnished to such bolder a like certificate
serting forth (i) such adjustments and readjustments, (3i) the Conversion Price in effect at thas
vime for cach series of Preferred, and (ifi) the number of shares of Comumon and the amaunt, if
any, of other property which at the time would be received upon the conversion of Preferred,

(g)  Notices of Record Date. In the event of any taking by the Corporation of a
record of the holders of any class of securities for the purpose of determining the holders thercof
wha are entitled to receive any dividend (other than a cash dividend which is the same a3 cash
dividends paid in previous quarters) or other distribution, the S:orpombgn ghall mail to ?agh
Bolder of Preferred at least ten (10) days prioz to the date specified heredn, & notlee specifying the
date on which any such record is 1o be taken for the purpose of such dividend or distribution.

Section3,  Redemntion Rights.
(8 ScriesC Preforred Stock Redemption.

i subj ion 3(d) below, in the svenl ofa
()  Subjecttoihe provisions of Section
] i ternber 8, 2005 {the

i lection delivered to the Company at any date _ufter Sep / '
\‘agg‘e; Igtli::d‘::p:ian Date”) by the halders of ot least two-thirds of 1he_ cutst;n&;ng Sh:‘::; g’r
1erias O Preferred (the "Requisite Series C Shares") to effect the provisions of this hec on s,
s Corpor redeem. out of and only to the extent of funds Jegally avaliable therefor,

tt:: gzﬁ:;n;i:: :gglsuch Series C Redemption Date, all of the issued, outstanding and
unconverted shares of Serics C Preferred.
13
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_ (i)  Each share of Series C Preferred shall be redesmed at a price (the

Series C Redemption Price”) equal to the greater of (x) 50,9534 (subject o adjustment for
stock splits, stock dividends, stock combinations and nther tecapitalizations) plus any dscloved
but unpaid dividends prior to the Serics C Rademption Date and (y) the Fair Market Value for
such share of Series C Proferred, as dstermined pursuant to Section 3(e) below.

(b)  Series D Preferred Stock Redemption.

) Bubiect to the provisions of Sectiun 3(d) below, in the event of &
written notice of clection delivared to the Comipagy at any date after September 8, 2005 (the
"Series D Redemption Date") by the holders of at least a majority of the outstanding shares of
Serics D Preferred (the "Requisite Series D Shares”) to cffect the pravisions of this Section 3.
the Corporation shall rcdeem, out of and only to the exient of funds legally availuble therefor, on
the sixticth day after such Series I Redemption Date, up fo twenty percent (20%) of the issued,
cutstanding and unconveried shares of Series I Preferred.

(i)  Lach share af Serics D Prefezred shall be redeemed a1 a price (the
“Series I Redemption Price") equal to the greater of (x) 30,755 (subject to adjustment for stock
splits, stock dividends, stock combinations and other recapitalizations) plus any declared twt
unpaid dividends prior to the Series D Redemption Date and (y) the Fair Market Value of such
share of Series D Preferred, as determined in accordance with Section 3(e) below.

(c) Seri = k fon,

()  Subjcetto the provisions of Section 3(d) below, In the event of a
written notice of slection delivered to the Company (thz "Election™), from time lo time, at any
time after September 8, 2005 (the “Series A~} Redemption Date”) by the hgldsrs gf atleasta
majority of the then outstanding shares of Seriea A- Preferred (the "Requisite Series A1 !
Stares™ W effect the provisions of this Section 3, the ngmuon shall mdce?x, out of nd only
in the extent of funds legally available therefor, on the sixtieth day after such Series A-1 et
Rederaption Date, all of the isgued. outstanding und unconverted sharey of Serjes A-1 Preferre

of such elcsting holders.

i ' i ! ies A~} Prefersed shall
(i)  Each of such clecting holder 5 ghares of Series A
i * i ) to the greater of (x) $1.284
: ed at 8 price (the “Series A-1 Redemption Price") equal to

?:usizm adj uat;cnt for stock splits, stock dl?idgnds. stoc? combmg}w_ns and oﬂlzr . o
:Eca%italizatiom) piug any declared but unpaid dividends prior 10 the Series .A-l R 'e:;ptm
Date and (v} the Fair Markst Value of guch share of Series A-1 Prcfetred, as determin
sccordance with Section 3(e) below.

(@) Prefmred St0C Redempt sedures: ta Allpcation,

) In the event of the election by the holders of the Rﬁ%l.;i;i;e 2:::: :“
Shares, the Requisite Series D Bhares or the Requisite Sarivs A-1 Zhv:;l. ;:: lzlr;?of se‘:i Seet
: mg’ ction 3(b) or Section 3(c) ahove, the Corporatian shail sen tz o sofsetet
3232:;6& ol noldess of 5722 2 Prcfgg'eg:niai‘l ]:E:r:p‘;ﬁ m?: Rc—dmp‘.ion t;ste, atthe
i ofv _ "
::;:ggg zﬁdo::t ot::ttl: ﬁ?::c;:tgf(thc)cgmﬁon fot such bolder, the audited flnancial
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statements of the Corporation for the prior fiscal year and the most recent unavdited year-to-date
ﬂnagcia.l statements of the Corporution, together with u written notice (the "Redemption
Nutxu:':) advising such holders of the proposed redemption pursuant to this Section 3, specifying
the Series C Redemption Dats, the Serics C Redenption Priee, the Series D Redemption Date,
th? Series D Redemption Price, the Series A<l Redemption Date, the Scrics A-] Redemption
Price and the place at which payment may be obtained,

(A)  Ifthe written notice of election is delivercd by the

Requisite Series A~1 Shares, then () any holder of shares of Series A-1 Preferred whose shares
were not included In the Blection, may by delivering written notice to the Company of such
holder's intent to participate in the redemption, thereby elect to have its shares of Scries A-l
Preferred redeemed at the Series A-1 Redemption Price on the Series A-1 Redemption Date and
(y) holders of the Requisite Seri¢s C Shares may by delivering written notice Lo the Compuny of
-such holders' intent to participate in the redemption, thereby elect ta have all of the outstanding
shares of Series C Preferred redeemed at the Series C Redemption Prics on the Series A-1
Redempuion Date, and (2) holders of the Requisite Series D Shares may by delivering written
nolice to the Company of such holders' intent to participate in the redemption, thereby elect to
have up to twenty perecnt (20%) of the outstanding shares of Series D Preferred redeemed al the
Serics D Redemption Price on the Series A-1 Redemption Date,

(B)  Ifthe written notice of election is delivered by the
Requisite Series C Shares, then (x) any holder of shares of Series A-1 Prefarred whosc shares
were oot included in the Election, may by delivering written notice to the Company of such
holder's intent to participate in the redemption, provided that holders of at least the Requisite
Series A-1 Shares 8o slect, therehy slect Lo have its shares ol Series A-1 Preferred redecmed at
the Series A-1 Redemption Price on the Series C Redemption Date and (y) holders ol the
Requisite Series D Shares may by delivering written notice to the Company of such holders’
intent to pacticipate in the rederoption, thercby elect 1o have up W twenty percent (20%) of the
outstanding shares of Series D Preferred redsemed at the Series D Redemption Price on the

Series C Redemption Date.

(C)  If the written notice of election is delivered by the
Requisite Series D Shares, then (x) any holder of shares of Series A-1 Preferred whose shares
were not included in the Election, may by delivering written notice to the Company of su_c!}
holder's intent to participate in the redemption, provided that holders of at feast the Requisite

Saries A=l Shares so elect, thereby elect to have its shares of Series A-1 Praferred redeemed at

i i i i i d {y) holders of the
the Series A-1 Redemption Price on the Series D Redemption Date an .
Reguisite Series C Shares tay by delivering written notice 10 the Company of such holders

ie i i tanding shares of
i articipate in the redemption, thereby elect to have all of the oqutg _
?et::;:tg f’rc:fcnl::d redeemed gt the Series C Redemption Price on the Series D Redemption Date.

' ' ' ies erred und
ii Shares of Series A-1 Priferted, shares of _Senes. C Prelerre
D Prci%:'z'ed shall be redeemed from each holder of Series A-] Preferred, eacltmh
C Preferred and cach holder of Series I} Preferred who have t_:lcctcd tofhavz e
Corporation redeem sheres of Seties A-1 Preferred, Serics C Preferred or Series D Preferre

i i i ion 3(d)(i). On or after the
wion 3(a), Section 3(b), Section 3(c), and/or Section 3(C '
g;;?::l:l::olts.gctg;ﬁén)bat:, each hoidcr of Series A-1 Preforred, Series C Preferred or Series D
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Preferred 1o be redeemed shall gurrender to the Corporation the certificate or certificates
representing such shares, in the mannsr and at the place designated in the applicable Redemption
Notice, and thereupan the applicable Redemption Price of such shares shall be payeble 10 the
order of the person whose name appeers on such ecrtificate or cerfificates as the owner (hervof
and each surrendered certificate shull be canceled, As promptty as pracdeable thercafter the
Corporation shall issue and dsliver to or upon (he written order of such holder, at such office or
other place designated by the holder, a check for cash with respect to the.shares so redeemed.

(iil) From and after the applicable Redemption Date, uniess there shall
have been a default in payment of the applicable Redemption Price, all rights of such holders of
the outstanding shares of Serics A-1 Preferred, Seties C Preferrad or Series D Preferred to be
redcemed shall cease as holders of such Series A~ Preferred, Series C Preferred or Seties D
Preforred, as the case may be (except the right to reeeive the appropeiate Sories A-1 Redemption
Price, Series C Redemption Price or Series D Redemption Prive, as upplicable, without interest
upon surrender of their certificate or certificates), and such shares shall not thereafter be
transferred on the books af the Corporation, be convertible into shares of Common or be deemed
to be outstanding for any purpose whatsoever. If (A) funds of the Corporation legally avaitable

‘for redemption of shares of Series A-1 Preforred, Series C Preferred or Series D Preferred
scheduled to be redeemed on a Redemption Date are insufficicnt to redeem the total number of
shares af Series A-1 Preferred, Series C Preferred and Series D Preferred to be redeemed on such
dats or (B) the redemplion of the shares of Series A-1 Prefemred, the Series C Preferred and the
Series D Preferred to be redeemed on a Rademption Date would cause the differance obtained by
subtracting the total current ligbilities of the Corpuration from the total current asscts of the
Corporation (such ditference herein referred (o as "Working Capital") to be less than zero (0) on
such Redemption Date, then in either instance those funds which are available will be used to
recdesmn the maximum possible number of such shatos ratably xmang the holders of shares of
Series A«] Preferred, Series C Preferred and Series D Preferred in a manner such that the number
of shares lo be redeemned for each holder of Serics A-1 Preferred, Serles C Preferred and Series D
Preferred shall equa) the amount oblained by multiplying the total oumber of shares to be .
cedeemed on such Redemption Date by 4 fraction, the numerator 'of which shall be the flumbcr of
shares of Common ismable upon conversion of the shares of Series A-1 Preferred, Series C

ferred & { Series D Preferred held by such

Preferred and twenty percent (20%) of the number of shares o ]

i f which shall be the mumber of shares of Common issuable upon
holder, and the denorminetor o i f Series A-1 Preferred, Series C Preferred
conversion of the total number of outstanding shares of Series »

iac 1) Preferred to be redeemed on such Redemption Date. In such event, _

end S'cncs ing the first sentence of this Section 3(d)(iii), the shares of Series A-1 Pruferred,

notwithstandlng the e, e redeemed shall remaln outstanding and be entited
ies C Preferred and Series D Preferred not rédeer : i

e d nreferences provided herein and a new certificate shall be issued represening
to Bl T hc end of any fiscal quarter of the Corporation at which (x)
the unredeemed sharcs. Attac e y T fabic for (e redsmption of the shares of
additions) funds of the Corporation axc legally av arted that have becn the subject of an
Serics Ar) Preferred, Seres C Preferred and Setles [ gﬁ:o ation's Working Capital is

election for redemption but remain outstanding or (y) the Corparat Lo e tion
i instance within thirty (30) days thered .
ater than zero (0), then in either ios , Y A and Section H(d)(iil)(@), redeem

%vrfn subject o (he limitations sct forth in Section 3(A)iNA) B ated o redeem on suck

the halance of the ghares which the Corporation has become 0DHg

Redemption Date but which it has not rcdccmedt
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()  FalrMarket Valus. For pur is Secti Wirad
Value" shall me a)n : or purposes of this Section 3, the 1etm "Fair Market

(i)  Atany time prior to the initial public off; "Publj
Offering”) of the Commeon under the U.S.pSecurities Actof ]1:93 Sua;d;ﬁ?m??gscis Act")
es mutually agreed upon by the Company and bolders of two-thirds of the Series C Preferred, '
Series D Preferred or Sevies A-1 Prefetred, as applicable, or, if such parties cannot reach
agreement an the FFair Market Value within thirty (30) days, as determined by an appraisal by top
tier investment bunking firm agreed to by the Company and holders of at least two-thirds of the
Series C Preferred, Series D Preferred or Series A-1 Preferred, as applicable.

. (ii) . Atany lime afier the Public Offering of the Cammon uader the
19_33 Act, if the Common Is listed on the New York Stock Exchange, the average of the closing
prices of ‘the Common over the ten (10) trading days immediately prior to the applicable
Redemption Date,

N (iii) At any time after the Public Offering of the Common under the
1933 Act, if the Common is listed on the NASDAQ National Market System or Small Cap
Mm'k.et, the uverage of the closing bid and ask prices of the Common over the ten (10) trading
days immediatcly priot to the Redemption Date,

Section 4, Voting Rights,

() Except us otherwise required by law, each share of Common issued and
outstandiag shall have one vote and each share of Preferred isyued and outstanding shall have the
number of votes equal to the number of Common shares inta which the Preferred is converiible
as adjusted from time to time pursuant to Section 2 hezeof, and the holders of Praferred shall be
catitled to vote with the holders of Common on all matters submisted to a vote of sharcholders,
except those required hereunder or by law to be submitted to a class vole. :

(b)  Forsolongas 1,000,000 shares of Preferred remains outstanding (as
adjusted for stock splits, stock dividends, reclassifications, and like svents), the holders of at
lcast a majority of Prefetred, voting together 85 a class, ghall be entitied (o elect one (1) member

( the Company's Bourd of Directors.
ric ferred remain outstanding
(c) For 50 long as 1,000,000 shar?s of ?«.m.s C I’re ain outended
adiusted [or stock splits, stock dividends, reclassxﬁcanops, and like events), the holders ¢
E%aesries] C Preferred, voting separately us class., shall be entitled to elect two (2) members of the
Company's Board of Directors.
For so long as 1,000,000 shares of Series D Preferred remain outstanding

ividends, reclassifications, and like events), the holders of the
S0k shal! be entitled to elect oné (1) member to the

@ :

(as adjusted for stock splits,

Serics D Preferred, voting separately as a class,
Company's Board of Directors.

emain

jes A-1 Preferred
Fat so long as 4,000,000 shares of Series A-1 P .
outstanding (as(:.zljuswdnfor stock splits, stock dividends, reciussifications, and like svents), the
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holders of the Serics A1 Prefurred, voting separately as a cluss, shall be enlitled to clect two (2)
members to the Company’s Board of Dircctors,

Seclion 5. Dividend Rights.

(8)  ‘The holders of outstanding shares o Series A Preforred, Scries B

Preferred, Series C Preferred, Series D Preferved and Series A-1 Preferred shall be entitled to
receive, when and as declared by the Board of Dircetors and out of funds leygally available

. thercfore, dividends at Lhe rule ofti) $0.100 per annum for each share of Serles A Preferred held
by them, (1i) $0.124 per annum for each shure of Series B Preferred hield by them, (iif) $0.0762
per aanum for each sharc of Series C Preferrad held by them, (iv) $0.0604 per annum for each
share of Common Stock into which each share of Series D Preferred Stock held by them is
convertible pursuant to Section 2 hereof, and (v) $0.10272 per aonum for each yhare of Series A-
{ Preferred held by them, payable in proforence and priority to any payment of any dividend on
the Common, when and as declarcd by the Board of Directors. The right to such dividends on
shares of Preferred shall not be cumulative, und no right shall accrue to holders of Prefarred by
reason of the faet that dividends on said shares are not deciared or paid in any prior year, No
divideads or other distributions shall be made with respect to the Common in any fiscal ysar,
other than dividends payable solely in Common, until all such dividends fur that year bave been
paid or set apart for payment. In the ¢vent that the Corporation shall have declared and unpaid
dividands oulstanding immediately prior to, and in the event of, conversion of Preferred the
Corporation shall, ot its aption, pay in cash 1o the holdex(s) of Preferred subject to coaversion the
fult arnount ol #ny such dividends or convert such dividends into Common at the then effective
Conversion Prices referred to in Section 2 or a combination thereof, together with cash in lieu of

any fructional share of Common.

(5)  Dividends may bo paid on the Common us and when declared by the
Baard uf Directors, subject to the prior dividend tights of Preferred. The holders of cutstanding
shares of Proferred shidl also be cntitled 1o receive such dividends as though they were the
holdars of the number of shares of Common into which their shares of Prefesred w‘ould be
convertible as of the record date fixed for the determination of the holders of the Common

entitled ta recaive such dividends.

Section 6. Protective Provisions.
(a)  Series C Preferred. Forsolongas 1,000,000 shares of Sericy cdplr_;t;emd
' i j ypli iv] slussifications, and I
( ing (as adjusted for stock splits, stockl dividends, recl :
:‘::}:‘n:f ?tlnl:g:;uit(ion sl':}a.u ngt, without first obtaining the s.fﬁt:mm:ve vate of wr:irtcn consent
afhold;rs of ut luast two-thirds of such outslanding shares of Series G Profirred voting
separately 8y 4 vlass:
i ision of, or add any provision to, the
1) amend ov repeal any provision o% / '
c ion' Amemles.l and Restated Articles of Incorporaiion or Bylaws if such at:"aon wo:;lld
ey o ange the preferences, rights, privileges or powers aof, or the

materially and adversely alter of chi :
restrictio::\s provided for the benefit of Series C Proferred,
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’

. - (L) cremte or issus any new series of Preferred or reclasyi fy any
Common shares into shares ‘having any preference or priority as to dividends or assets superior o
any such preference or priority of Series C Proferred,

o (ifi)  approve any merger, consolidation, or other corporale
rearganizatiotl, or any transaction or series of transactions in which in excess of fifty percent
(50%) of the Corporation's voting power is transferred by the Corporation or in which all or
substantially all of the assets of the Corporation arc sold, '

()] Ssugmur_gfgm For so long as 8,956,387 shares of Series A-1
l?mf‘erred shall be outstanding (as adjusted for stock splits. stock dividends, reclassifications, and
like events), the Corporation shalf not, without first obtaining the affirmative vote or weiticn
consent of holders of at least two-thirds of such outstanding shares of Serics A-1 Preferred
voting separately as a class:

‘ @ umend or repenl any provision of, or add any provision to, the
Cuorpotution's Amended and Restated Articles of Incorporation or Bylaws,

. (i) create of issue any new series of capital stock or reclassify any
Common sharcs into shates having parity with or any preference or priority as to dividends,
asscts or any other rights superior 1o any such preference, priorily or other rights of the Serics A-
1 Preferred,

(iil)  pay any dividend to or redeem any shares of Common or any other
capital stock of the Corporation that is designated by the Board of Directors us junior to the
Scrles A-1 Preferred with respect to any preference of priority as to dividends or assets, or

(iv}  epprove any voluntary liquidation of the Corporation.

and the Corporation shall not, without first obtatning the affirmative vote or written consent of
holders of ut Jegst B majority of such outstanding shares of Series A~] Treferred voting separately

as u cluss:

l {v) approve any merger, consolidation, or other curp(zr'd.tc
reorpanization, or any transaction or series of transactions in which in excess af fifty poreent
(50%) of the Corporation's voting powet is qansfcmd by the Corporation or in which all or
substentially all of the assets of the Corporation are sold.

Residuat Rights. All rights accruing to the outstanding shares of the

Secron 7. rovided for to the contrary herein shull be vested in the Common.

Corporation not cxpressly p

> hares of Preferred shull be
Section &. Stams of Converted Stock. In the svent any s ‘
convene:;ursu:nt to Section 2 hereof the shares so converied shall be caneeled and shall not be

i ieles of Incorporation shall be
i Comoration, and the Amended and Rsst.ateq Artic . ‘
::;f:;?:t:l; ?r:endgzi to effect the corresponding reduction i the Corporation's authorized

stock,
‘10441556_3.D(x.‘
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I 4

Seetion 8. Pantial Conversion. In the event thut less than all of a holder's shares of
‘Preferred shall be converted at any time pursuant 1 Section 2 hersof, the Corporation shall
pramptly upon receipt of such holder's certificute for shares to be convorted, issue a new
cerfificate to such holder representing the unconverted shares,

ARTICLE IV

I Limitation of Directors’ Tiubility, The liability of the dircetors of the Corporation
fur monetary damages shall be eliminated (o the fullest extent permissible under California law,

1L Indemnification of Comporate Agents. The Corporation is authotized to jndemnify
the directors and officers of the Corporation to the fullest extent permissible under California
law,

M.  Repesl or Modifisation, Any repeal or modification of the foregoing provisions

of this Article IV by the shareholders of the Corporation shall not adversely affect any right or
protection of a director of the Corparation existing u( the time of such repeal or modification.
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3, ‘The forepoing amendment and restatement of the Ameadad and Restated Articles
of Incorpuration has been duly appraved by the Boh‘rd of Directors.

4, The foregning amendment and restalement of the Ahxcnded and Restated Articley
of Incorporation has been duly appraved by the required vote of sharcholders in accordance with
Sectionk 902 and 903 of the Catifornia Corporations Code. The total number of outstanding
shares of Common Siock of the Corporation i; 12,000,661, The total number of oulstanding
shares of Series A Preferrad is 1,600,000, The total number of outstanding shares of Series B
Preferred is 875,680, 'The wotal number of outstsnding shares of Series C Preferred is 4,898,259,
The total number of outstanding shares of Series D Preferred is 3,685,646, The towl number of
outstanding shares of Seviex A-| Preferred is 20,646,118,

The percentage vote required was (i) more than 50% of 1he Common, voting seharately.
(i1) mora than 50% of the oulstanding Series A Preferred, Seriex B Preferred, Series C Preferred,
Sorics D Preferred and Series A-1 DPreferred, voting together as a class, (iii) morc than 66 2/3%
of the outstanding Scrics C Prefetred, voting separotely, (iv) morc than 50% of the outstanding

Series D Preferred, voting separately, and (v) more than 66 2/3% of the outstanding Serics A-1

Prefered, vuling separtely.

I'he undersigned declare under penalty of perjury that the matlers set forth in the

foregoing Certificate are thue of our own knawledge.

Executed at San Jose. California on December _7_ 2000.

N l.ou Ryan, President o
/ L
oot L
vid Worthington, Sgeretary

V
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