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State of Delaware
PAGE 1

Office of the Secretary of State

I, EDWARD J. FREEL, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HERERBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COFY OF THE RESTATED CERTIFICATE OF "“BANKAMERICA CORPORATION",
CHANGING ITS NAME FROM "BANKAMERICA CORPORATION" TO "BANK OF
AMERICA CORPORATION", FILED IN THIS OFFICE ON THE TWENTY-EIGHTH
DAY OF APRIL, A.D. 1999, AT 12:30 O’CLOCK P .M.

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE

NEW CASTLE COUNTY RECORDER OF DEEDS.

C it

Edward J. Ereel, Secretary of State

9712499
2927442 8100 AUTHENTICATION:
991167077 DATE: 04728799
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AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION
OF
BANKAMERICA CORPORATION

BankAmerica Corporation, a corporation organized and existing under the laws of
the State of Delaware (the “Corporation”), hereby certifies that (i) the Certificate of Incorporation
of the Corporation was originally filed on July 31, 1998, (ii) the Corporation was originally in-
corporated under the name ‘“NationsBank (DE) Corporation,” which name was changed to
“NationsBank Corporation”™ on September 25, 1998 and to “BankAmerica Corporation™ on Sep-
tember 30, 1998, (iii) this Amended and Restated Certificate of Incorporation has been duly
adopted in accordance with Sections 242 and 245 of the General Corporation Law of the State of
Delaware, and (iv) the Amended and Restated Certificate of Incorporation of the Corparation is
hereby amended and restated to read in its entirety as follows:

1. The name of the Corporation is Bank of America Corporation.

2. The purposes for which the Corparation is organized arc to engags in any
lawful act or activity for which corporations may be organized and incorporated under the Gen-
eral Corporation Law of the State of Delaware.

3. The number of shares, par value $.01 per share, the Corporation is author-
ized to issue is Five Billion Onc Hundred Million (5,100,000.000), divided into the following
classes:

Class Number of Shares
COTIIITRONY .« ooveeeeremoeeeeecsasnnsses eesserasssons bemss e bss hmm s s m i ma s s s s 2 nn s st 5,000,000,000
Preferred 100,000,000

The class of comman (*“Common Stock™) has unlimited voting rights and, after
satisfaction of claims, if any, of the holders of preferred shares, is entitled to reccive the net as-

sets of the Corporation upon distribution.

The Board of Directors of the Corporation shall have full power and authority to
establish one or more serics within the class of preferred shares (the “Preferred Shares’), to de-
fine the designations, preferences, limitations and relative rights (including conversion rights) of
shares within such class and to determine all variations between series.

The Board of Directors of the Corporation has designated, established and

authorized the following scrics of Preferred Shares:

STATE OF DELAWARE
SECRETARY OF STAIE
DIVISION OF CORPORATIONS
FILED 12:30 PM 04,/28/1999
991167077 — 2927442
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(a) 7% Cumulative Redzemable Preferred Stock, Series B.
Al Designation.

The designation of this series is 7% Curmulative Redeemable Preferred Stock,
Seriss B” (hereinafter referred to as the “Scrics B Preferred Stock’) and the number of shares
constituting such series is Thirty-Five Thousand Forty-Five (35,045). Shares of Series B Pre-
ferred Stock shall have a stated value of $100.00 per share.

B. Dividends.

The holders of record of the shares of the Scries B Preferred Stock shall be enti-
tled to receive, when and as declared by the Board of Directors of the Corporation, out of any
funds legally available for such purpose, cumulative cash dividends at an annual dividend rate
per share of 7% of the stated value thereof, which amount is $7.00 per annum, per share, and no
more. Such dividends shall be peyable each calendar quarter at the rate of $1.75 per share on

| séuch dalo.":s as shal] be fixed by resolution of the Boardpf Directors of the Corporation. The date

om which dividends on such shares shall be cumulative shall be the first day after said shares
are issucd. Accumulations of dividends shall not bear interest. No cash dividend shall be de-
clared, paid or set apart for any shares of Commeon Stock unless all dividends on all shares of the
Series B Preferred Stock at the time outstanding for all past dividend periods and for the then
current dividend shall have been paid, or shall have been declared and a sum sufficient for the
payment thereof, shall have been set apart. Subject to the foregoing provisions of this paragraph
B, cash dividends or other cash distributions as may be determined by the Board of Directors of
the Corpotation may be declared and paid upon the shares of the Commen Stock of the Corpora-
tion from time to time out of funds legally available therefor, and the shares of the Series B FPre-
ferred Stock shall not be entitled to participate in any such cash dividend or other such cash dis-
tribution so declared and paid or made on such shares of Common Stock.

C. Redemption.

From and after Qctober 31, 1988, any holder may, by written request, call upon
the Corporation to redeem all or any part of said holder’s shares o?‘ sa;i.d _Seriw B Preferred Sjtock
at a redemption price of $100.00 per share plus accumulated unpaid dwx‘dends to the date said
request for redemption is reccived by the Corporation and no more (the “Redemption Price”™).

Any such request for redemption shall be accompanied by the certificates for which redemption

is requested, duly endorsed or with appropriate stock power attached, in either case with signa-

ture guaranteed. Upon receipt by the Corporation of any such request for rcdcmpt_ion from anoy
holder of the Series B Preferred Stock, the Corporation shall forthwith redeem said stock at the
Jative dividends have been paid or declared and set

; 3 vided that: (i) full cumu ) .
Redemption Price, prov! ( of preferred stock ranking superior to the Series B

art for payment upen all shares of any series s T ‘ e ]
;rpcferrcdpS;?k as tzocrh:vidcnds or other distributions (collectively the ‘SuPcnor Stock™); and (1;)
the Corporation is not then in default or in arrears with respect to any ginking or analogous fun

or call for tenders obligation or agrccmcnl'for the purchase, redemption or retiret'nent 9f any
shares of Superior Stock. Tn the event that, upon receipt of a request for redemption, ‘exther or
both of the conditions set forth in clauses (i) and (ii) above are not met, the Corporation shall

2-
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forthwith return said request to the submitting shareholder along with a statement that the Corpo-
mtion is unable to honor such request and explanation of the reasons therefor. From and after the
teceipt by the Corparation of a request for redemption from any holder of said Series B Preferred
Stock, which request may be honored consistent with the foregeing provisions, all rights of such
holder in the Series B Preferred Stock for which redemption is requested shall cease and termi-
nate, except only the right to receive the Redemption Price thereof, but without mterest,

D. Liquidation Preference.

In the event of any voluntary or involuntary liquidation, dissolution or winding up
of the Corporation, the holders of the Series B Preferred Stock shall be entitled to receive, subject
to the provisions of paragraph G and before any payment shall be made to the holders of the
shares of Common Stock, the amount of $100.0Q per share, plus accumulated dividends. Afier
payment to the holders of the Series B Preferred Stock of the full amount as aforesaid, the hold-
ers of the Series B Preferred Stock as such shall have no right or claim to any of the remaining
asscts which shall be distributed ralubly to the holders of the Common Stock. 1f, upon any such
liquidation, dissolution ar winding up, the assets available therefor are not sufficient to permit
payments to the holders of Series B Preferred Stock of the full amount as aforesaid, then subject
to the provisions of paragraph G, the holders of the Series B Preferred Stock then outstanding
shall share ratably in the distribution of assets in accordance with the sums which would be pay-
able if such holders were to receive the full amounts as aforesaid.

E.  Sinking Fund.

There shall be no sinking fund applicable to the shares of Series B Preferred
Stock.

E. Conversion.

The shares of Series B Preferred Stock shall not be convertible into arry shares of
Common Stock or any other class of shares, nor exchanged for any shares of Common Stock or

any other class of shares.

G.  Superior Stock.

The Corporation may issue stock with preferences superior or equal to the shares
of the Series B Preferred Stock without the consent of the holders thereof.

H. Voting Rights.
Each share of the Series B Preferred Stock shall be entitled to equal voting rights,
share for share, with cach share of the Common Stock.

()  ESOP Convertible Preferred Stock, Series C.

avertible Preferred Stock, Serics C, of the Corporation

The shares of the ESOP Co C,” and the number of shares

shall be designated “ESOP Convertible Preferred Stock, Series

-3-
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canstituting such series shall be 3,000,000. The ESOP Convertible Preferred Stock, Series C,
shall hereinafter be referred to as the “ESOP Preferred Stock.”

A. Special Purpose Restricted Transfer Issue.

Shares of ESOP Preferred Stock shall be issued only to a trustee acting on behalf
of an employee stock ownership plan or other employee benefit plan of the Corporation or any
subsidiary of the Corporation. In the event of any transfer of shares of ESOP Preferred Stock to
any person other than any such plan trustee or the Corporation, the shares of ESOP Preferred
Stock so transferred, upon such transfer and without any further action by the Corporation or the
holder, shall be automatically converted into shares of Common Stock on the terms otherwise
provided for the conversion of shares of ESOP Preferred Stock into shares of Common Stock
pursuant to paragraph E hereof and no such trapsferce shall have any of the voting powers, pref-
erences and relative, participating, optional or special rights ascribed to shares of ESOP Preferred
Stock hercunder but, rather, only the powers and rights pertaining to the Common Stock into
which such shares of ESOP Preferred Stock shall be so converted. Certificates representing
shares of ESOP Preferred Stock shall be legendcd to reflect such restrictions on transfer. Not-

‘withstanding the foregoing provisions of this paragraph A, shares of ESOP Preferred Stock (i)
may be converted into shares of Common Stock as provided by paragraph E hereof and the
shares of Common Stock issued upon such conversion may be transferred by the holder thereof
as permitted by law and (ii) shall be redeemable by the Corporation upon the terms and condi-
tions provided by paragraphs F, G and H hereof.

B. Dividends and Distributions.

1) Subject to the provisions for adjustment hereinafter set forth, the holders
of shares of ESOP Preferred Stock shall be entitled to receive, when, as and if declared by the
Board of Directors out of fimds legally available therefor, cash dividends (“Preferred Divi-
dends™) in an amount equal to $3.30 per share per anoum, and no more, payable semi-annually,
one-half on the first day of January and one-half on the first day of July of each year {each a
“Dividend Payment Date™) to holders of record at the start of business on such Dividend ?ay-
ment Date. Preferred Dividends shall accrue on a daily basis whether or not the Corporation shall
have carnings or surplus at the time, but Preferred Dividends on the shares of ESOP Preferred
Stock for any period less than a full semi-annual period between Dividend Payment Dates s?:rlrled
be computed on the basis of 2 360-day year of 30-day months. Accm'nulated but unpaid Pre
Dividends shall accumulate as of the Dividcad Payment Date on which t-hi:y first become pay-
able, but no interest shall accrue on accumulated but unpaid Preferred Dividends.

2) So long as any ESOP Preferred Stock shall be outstanding, no dividend

shail be declared or paid or set apart for payment on any other series of stock rarking on a parity
with the ESOP Preferred Stock as to dividends, unless there sh@ also-bf: or have been fixe’clared
and paid or set apart for payment on the ESOP Preferred Stock, like dx;:id;ndsdfor all chw;l:d .
i P Preferred Stock ending on or before the dividend payment date o
P e o e in ve amounts of dividends accumulated and

h parity stock, ratably in proportion to the respecti
ixu;ai% &;yough such dividend payment period on the ESOP Preferred Stock and accumulated and

-4

TRADEMARK
REEL: 002457 FRAME: 0421



10M RICHARDS, LAYTON & FINGER 41 (WED) 4.728°99 12:46/8T. 12:43/N0. 4861004805 P 7

mpaid or payable on such parity stock through the dividend payment period on such pari
next preceding such Dividend Payment Date. In the event that full cunrl,ulaﬁvc dividcxf;: ;}1; iht?k
ESQP Prf:fcrred Stock have not been declared and paid or set apart for payment when due, the
C.orp'oragon shall not declare or pay or set apart for payment any dividends or make any o‘ther
distributions on, or make any payment on account of the purchase, redemption or other retire-
ment of any other class of stock or series thereof of the Corporation ranking, as to dividends or as
to distributions in the event of a liquidation, dissolution or winding-up of the Carporation, junior
to the ESOP Preferred Stock until full cumulative dividends on the ESOP Preferred Stock shall
have be'en paid or declared and provided for; provided, however, that the foregoing shall not ap-
p?y to (1)‘ any dividend payable solely in any shares of any stock ranldng, as to dividends or as to
distributions in the event of the liquidation, dissolution or winding-up of the Corporation, junior
to the ESOP Preferred Stock, or (ii) the acquisition of shares of any stock ranking, as to d’ivi-
dends or as to distributions in the event of a liquidation, dissolution or winding-up of the Corpo-
I?non, Junior to the ESOP Preferred Stock either (A) pursuant to any employee or director incen-
tive or benefit plan or arrangement (including any employment, severance or consulting

- agreement) of the Corporation or any subsidiary of the Corporation herctofore or hereafter
zgecsltor 1EB) in exchange solely for shares of any other stock ranking junior to the ESOP Pre-

OCK.

C. Voting Rights.

The holders of shares of ESOP Preferred Stock shall have the following voting
rights:

) The holders of ESOP Preferred Stock shall be entitled to vote on all mat-
ters submitted to a vote of the holders of Common Stock of the Corporation, voting together with
the holders of Common Stock as one class. Each share of the ESOP Preferred Stock shall be en-
titled to the number of votes equal to the number of shares of Common Stock into which such
share of ESOP Preferred Stock could be converted on the record date for determining the share-
holders entitled to vote, rounded to the nearest whole vote; it being understood that whenever the
“Conversion Ratio™ (as defined in paragraph E hereof) is adjusted as provided in paragraph 1
hereof, the voting rights of the ESOP Preferred Stock shall also be similaxly adjusted,
equired by the General Corporation Law of the State

\ders of ESOP Preferred Stock shall have no special
rporate action.

2) Except as otherwise r

of Delaware or set forth in paragraph C(1), ho -
voting rights and their consent shall not be required for the taking of any co

D. Liquidation, Dissolution or Winding-Up-

ary or involuntary liquidation, dissolution or winding-up
of the Corporation, the holders of ESOP Preferred Stock shall be cntitled.to rec_:eivc out of the
assets of the Corporation which remain after satisfaction in full of all valid claims of creditors of
the Corporation and which are available for payment to shareholders and subj-ect to the rights of
the holders of any stock of the Corporation ranking senior to or on a parity with the ESOP Pre-
ferred Stock in respect of distributions upon liquidation, dissolution or winding-up of the Corpo-
ration, before any amount shall be pard or distributed among the bolders of Common Stack or

(1) Upon any volunt

5

TRADEMARK
REEL: 002457 FRAME: 0422



¢ACM RICEARDS, LAYTON & FINGER #1 (WED) 4. 72899 12:46/8T. 12:43/N0. 4851004805 > 2

any other shares ranking junior to the ESOP Preferred Stock in respect of the distributions upon
liquidation, dissolation or winding-up of the Corporation, liquidating distributions in the amount
of $42.50 per share, plus an amount equal to all accrued and unpaid dividends thereon to the date
fixed for distribution, and no more. If upon any liquidation, dissolution or winding-up of the
Corporation, the amounts payable with raspect to the ESOP Preferred Stock and any other stock
ranking as to any such distribution on a parity with the ESOP Preferred Stock are not paid in full,
the bolders of the ESOP Preferr¢ed Stock and such other stock shall share ratably in any distribu-
tion of assets in proportion to the full respective preferential amounts to which they are entitled.
After payment of the full amount to which they are entitled as provided by the foregoing provi-
sions of this paragraph D(1), the holders of shares of ESOP Preferred Stock shall not be entitled
to any further right or claim to any of the remaining assets of the Corporation.

(3)  Neither the merger or consolidation of the Corporation with or into amy
other corporation, nor the merger or congolidation of any other corporation with or into the Cor-
poration, nor the sale, transfer or lease of all or any portion of the assets of the Corporation, shall
be deemed to be a dissolution, liguidation or winding-up of the alTairs of the Corporation for

. purposes of this paragraph D, but the holders of ESOP Preferred Stock shall nevertheless be en-
titled in the event of any such merger or consolidation to the rights provided by paragraph H
hereof.

3) ‘Written notice of any voluntary or involuntary liquidation, dissohution or
winding-up of the Corporation, stating the payment date or dates when, and the place or places
where, the amounts distributable to holders of ESOP Preferred Stock in such circumstances shall
be payable, shall be given by first-class mail, postage prepaid, mailed not less than twenty (20)
days prior to any payment date stated therein, to the holders of ESOP Preferred Stock, at the ad-
dress shown on the books of the Corporation or any transfer agent for the BSOP Preferred Stock.

E. Conversion into Common Stock.

(1) A holder of sharcs of ESOP Preferred Stock shall be entitled, at any time

the cloge of business on the date fixed for redemption of such shares pursuant to para-
f such shares to be converted into shares of Comman

Stock at a conversion rate equal to the ratio of 1.0 share of ESOP Preferred Stock to 1.68 shares

of Common Stock (as adjusted as hereinafier provided, the “Conversion Ratio™). The (;Zonvcrsion
Ratio set forth above is subject to adjustment pursuant to this Certificate of [ncorporation.

prior to
graph F, G or H hereof, to cause any or allo

2 Any holder of shares of ESOP Preferred Stock desi.ring to convert such

shares into shangw) of Com);non Stock shall surrczd;:r lthe cefr;fzc;a(t; :; ;:::ic?:ir r:ﬁsr::reltmotx;ge the
ock being converted, duly ass) rto

Eh::::rzzfj ((301: i‘:ﬁ’:;r::ms;d by dulf executed stock powers relating thereto), at t}%c ;)rn?m;;zl
executive office of the Corporation or the offices of the transfer agent for ﬂ;c ESO crsiin c:s !y
Stock or such office or offices in the continental United States of an agent for cony reion &
ﬁ: time to time be designated by notice t0 the holders of the ESOP Preﬁ?rred Stock by :; iy
Cof;oration or the transfer agent for the ESOP Pfcfexjred Stock,b mco?pbfci ?);3 ;vglt)m; :}:ﬁ :,i
conversion. Such notice of conversion shall specify (1) the number of shares

TRADEMARK
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Stock to be converted and the name or niames in which such holder wishes the certificate or cer-
tificates for Common Stock and for any shares of ESOP Preferred Stock not to be so converted to
be issued, and (i1) the address to which such holder wishes delivery to be made of such new cer-
tificates to be 1ssued upon such conversion.

(3) Upon surrender of a certificate representing a share or shares of ESOP Pre-
ferred Stock for conversion, the Corporation shall issue and send by hand delivery (with receipt
to be acknowledged) or by first-class mail, postage prepaid, to the halder thereof or to such
holder’s designee, at the address designated by such holder, a certificate or certificates for the
nurmber of shares of Common Stock to which such holder shall be entitled upon conversion. In
the event that there shall have been sumrendered a certificate or certificates representing shares of
ESOP Preferred Stock, only part of which are to be converted, the Corporation shall issue and
deliver to such holder or such holder’s designee a new certificate or certificates representing the
number of shares of ESOP Preferred Stock which shall not have been converted.

(4)  The issuance by the Corporation of shares of Common Stock upon a con-
version of shares of ESOP Preferred Stock into shares of Common Stock made at the option of
the holder thereof shall be effective as of the earlier of (i) the delivery to such holder or such
holder’s designee of the certificate or certificates representing the shares of Common Stock is-
sued upon conversion thereof or (ii) the commencement of business on the second business day
after the surrender of the certificate or certificates for the shares of ESOP Preferred Stock to be
converted, duly assigned or endorsed for transfer to the corporation (or accompanied by duly
executed stock powers relating thereto) as provided hereby. On and after the effective date of
conversion, the person or persons entitled to receive the Common Stock issuable upon such con-
version shall be treated for all purposes as the record holder or holders of such shares of Com-
mon Stock, but no allowance or adjustment shall be made in respect of dividends payable to
holders of Comman Stock in respect of any period prior to such effective date. The Corporation
shall not be obligated to pay any dividends which shall have been declared and shall be payable
to holders of shares of ESOP Preferred Stock on a Dividend Payment Date if such Dmc?end
Payment Date for such dividend shail coincide with or be on or subsequent to the effective date

of conversion of such shares.

(5)  The Corporation shall not be obligated to deliver to holders of ESOP Pre-

ferred Stock any fractional share or shares of Common Stock issuable upon any confrersion of
such shares of ESOP Preferred Stock, but in lieu thexeof may make a cash payment io respect

thereof in any manner permitted by law.
all times reserve and keep available out of its

i the conversion of shares of
.zed and unissued Common Stock, solely for issuance upon the
;gg%n;:fen'ed Stock as hercin provided, free from any precmptive rights, such gmb;;l slaf Cares
shares of Common Stock as shall from time to time be isguablc upon the convﬁ;);; o ! st,] s
of ESOP Preferred Stock then outstanding. The Corporation shall prepare and use

. -
efforts to obtain and keep in force such govemmenta‘l t;r arltl:gulaxpry zirtr:lat: ;rrc:;l;r iltxitr:nzaor

i uired by law, and shall comply w1 requirem : "
no:lsi;zar;‘iz)r;?; tr::l Comm)f;n Stock, tn order to enable the Corporation law fully to issuc an
qQu

(6) The Corporation shall at
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liver to each holder of record of ESOP Preferred Stock such number of shares of its Common
Stock as shall from time to time be sufficient to effect the conversion of all shares of ESOP Pre-
ferred Stock then outstanding and convertibie into shares of Common Stock.

F. Redemption At the Option of the Corporation.

(1)  The ESOP Preferred Stock shall be redeemable, in whole or in part, at the
option of the Corporation at any time, at a redemption price per share (except as to redemption
pursuant to paragraph F(3)) of $42.83 prior to July 1, 1999 and $42.50 thereafter, plus, in each
case, an amount equal to all accrued and unpaid dividends thereon to the date fixed for redemp-
tion. Payment of the redemption price shall be made by the Carporation in cash or shares of
Common Stock, or a combination thereof, as permitted by paragraph F(5). From and after the
date fixed for redemption, dividends on shares of ESOP Preferred Stock called for redemption
will cease to accrue, such ghares will no longer be deemed to be outstanding and all rights in re-
spect of such shares of the Corporation shall cease, except the right to receive the redemption
price. If less than all of the outstanding shares of ESOP Preferred Stock are to be redeemed, the
Corporation shall either redeem a portion of the shares of each holder determined pro rata based
on the number of shares held by each holder or shall select the shares to be redecmed by lot, as
may be determined by the Board of Directors of the Corporation.

(2) Unless otherwisc required by law, notice of redemption will be sent to the
holders of ESOP Preferred Stock at the address shown on the books of the Corporation or any
transfer agent for the ESOP Preferred Stock by first-class mail, postage prepaid, mailed not less
than twenty (20) days nor more than sixty (60) days prior to the redemption date. Each such no-
tice shall state: (i) the redemption date; (i} the total number of shares of the ESOP Preferred
Stock to be redeemed and, if fower than all the shares held by such holder are (0 be redeemed, the
sumber of such shares to be redecmed from such holder; (iii) the redemption price; (iv) the place
or places where certificates for such sharces arc to be sur{mdcrod for payment of the mdemptlon
price; (v) that dividends on the shares to be redeemed will cease to accrue on such rcdgmpnon
date; and (vi) the conversion rights of the shares to be redeemed, the period within which conver-
sion rights may be cxcrcised, and the Conversion Ratio and number c.af shares of Common S'to'ck
issuable upon conversion of a share of ES OP Preferred Stack at the time. These notice provisions

(£ necessary in order to comply with optional redemption provisions for
r;ﬁ::ﬁiﬂ?ﬁ:ﬁ g:y be r:a?:xircd under the Internal Revenue Co::}c of 19,86, as aum:ndc:d,(.1 or
the BEmployee Retirement Income Security Act of 1974, as amended ( .ERISA . Upon surren 1c:r
of the certificates for any shares so called for mdem_puon and not prewnousl.y cot;l:lelrted (pr:::r Y
endorsed or assigned for transfer, if the Board of Directors of the Corporation s thso c;-etqe R
and the notice shall so state), such shares shall be redeemed by the Corporation at the da

for redemption and at the appli cable redemption price set forth in this paragraph F.

3) In the event of a chenge in the federal tax law of the United States of

America which has the effect of precluding the Corporation from c.lm:ming any of the tax rg:i;:é

tions for dividends paid on the ESOP Preferred Sto:éc wl;r; ;\;ch dﬁﬁi :::d usedin d as p ovide
ion 404(k)(2 of the Intemal Revenue Code o , 8s ame - _ffect

E?cezhsaicm: Zrtl' ESOP)g’rZ:fcrmd Stock are initially issued, the Corporation may, within 180 days
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following the effective date of such tax legislation and implementing regulations of the Intcrnal
Revenue Service, if any, in its sole discretion and notwithstanding anything to the contrary in
paragraph F(l), elect to redeem any or all such shares for the amount payable in respect of the
shares upon liquidation of the Corporation pursuant to paragraph D. _

(4) In the event the C&S/Sovran Retircment Savings, ESOP and Profit Shar-
ing Plan (as amended, together with any successor plan, the “Plan’) is terminated, the Corpora-
tion shall, notwithstanding anything to the contrary in paragraph F(l), redeem all shares of ESOP
Preferred Stack for the amount payable in respect of the shares upon redemption of the ESOP
Preferred Stock pursuant to paragraph F(1) hereof.

(5) The Corporation, af its option, may make payment of the redemption price
required upon redemption of shares of ESOF Preferred Stock in cash or in shares of Common
Stock, or in a combination of such shares and cash, any such shares to be valued for such purpose
at their Fair Market Value (as defined in paragraph I(7) hereof).

G. Other Redemption Rights.

Shares of ESOP Preferred Stock shall be redeemed by the Corporation at a price
which is the greater of the Conversion Vahue (as defined in paragraph I) of the ESOP Preferred
Stock on the date fixed for redemption or a redemption price of $42.50 per share plus accrucd
and unpaid dividends thereon to the date fixed for redemption, for shares of Commen Stock (any
such shares of Common Stock to be valued for such purpose as provided by paragraph F(5)
hereof), at the option of the holder, at any time and from lime to time upon notice to the Corpo-
ration given not less than five (5) business days prior to the date fixed by the Corporation in such
sotice for such redemption, when and to the extent necessary (i) to provide for distributions re-
quired to be made under, or to satisfy an investment elcction provided to participants in accor-
dance with, the Plan to participants in the Plan or (ii) to make payment of principal, interest or
premium due and payable (whether as scheduled or upon acceleration) on any indebtedness in-
curred by the holder or Trustee under the Plan for the benefit of the Plan.

H. Consolidation, Merger, etc.

99! In the event that the Corporation shall consummate any ‘consolidation or
merger or similar transaction, however pemed, pursuant to which the outstandmg_ shares of
Common Stock are by operation of law exchanged solely for or_changgd, reclassified or con-
verted solely into stock of any successor or resulting company (3nclud1:.1g the Corporation and
any company that directly or indirectly owns all of the outsltandmg caﬂl.tal”sto'?; of mzttx ts;:zcw—
sor or rosulting company) that constitutes “qualifying employer securities” with resp
holder of ESOgP Pre?crr:?l Stock within the meanmg of Section 409(1) of the Internal Revenue

. . £ law
Code of 1986, as amended, and Section 407(d)(5) of ERISA, or any SUCCESS0T provisions o ,
and, if applicable, for a cash payment in liew of fractional shares, if any, the shares of ESOP Pre-

ferred Stock of such holder shall be assumed by and shall become prelerred §tock of such succes-
sor or resulting company, heving in respect of such company insqu' as posgble tt.ue same pow-
ers, preferences and relative, participating, optional or other special rights (including the

redemption rights provided by paragraphs F, G and H hereof), and the qualifications, himitations
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or restrictions thereon, that the ESOP Preferred Stock had immediately prior to such transaction,
except that after such transaction each share of the ESOP Preferred Stock shall be convertible,
otherwise on the terms and conditions provided by paragraph E hereof, into the qualifying em-
ployer securities so receivable by a holder of the number of shares of Common Stock into which
such shares of ESOP Preferred Stock could have been converted immediately prior to such trans-
action if such holder of Common Stock failed to exercise any rights of election to receive any
kind or amount of stock, securities, cash or other property (other than such gualifying employer
securities and a cash payment, if applicable, in Lieu of fractional shares) receivable upon such
transaction (provided that, if the kind or amount of qualifying employer securities receivable
vpon such transaction is not the same for each non-electing share, then the kind and amount of
qualifying emplayer securities receivable upon such transaction for each non-electing share shall
be the kind and amount so receivable per shars by a plurality of the non-electing shares). The
nghts of the ESOP Preferred Stock as preferred stock of such successor or resulting company
shall successively be subject to adjustments pursuant to paragraph I hereof after any such trans-
action as nearly equivalent to the adjustments provided for by such paragraph prior to such trans-
action. The Corporation shall not consummmate any such merger, consolidation or similar trans-
action unless all then outstanding shares of the ESOP Preferred Stock shall be assumed and
authorized by the successor or resulting company as aforesaid.

(2)  In the event that the Corporation shall consummate any consolidation or
merger or similar transaction, however named, pursuant to which the outstanding shares of
Common Stock are by operation of law exchanged far or changed, reclassified or converted into
other stock or securities or cash or any other property, or any combination thereof, other than any
such consideration which is constituted solely of qualifying employer securities (as referred to in
paragraph H(1)) and cash payments, if applicable, in lieu of fractional shares, all outstanding
shares of ESOP Preferred Stock shall, without any action on the part of the Corporation or any
holder thereof {but subject to paragraph H(3)), be deemed converted by virtue of such merger,
consolidation or similar transaction immediate]y prior to such copsummation into the number of
shares of Common Stock into which such shares of ESOP Preferred Stock could have been con-
verted at such time, and each share of ESOP Preferred Stock shall, by virtue of such transactuon
and on the same terms as apply to the holders of Common Stock, be convcmx.l in‘to or exchanged
for the aggregate amount of stock, securities, cash or other I{mperty-(payablc in like kind) recetv-
able by a holder of the number of shares of Common St.ock into which Sucp sh?:es of ESOP Pre-
ferred Stock could have been converted immediately prior to such‘iransactmn if such holder of
Common Stock failed to exercise any rights of election as to the lgnd or am?unt of -stock, s.c:<:1.1n-t
ties, cash or other property receivable upon such transaction (provided ﬂ.uat, }f the kind or an}oun
of stock, securities, cash or other property receivable upon such hjafnsacuon is not the same oic -
cach non-electing share, then the kind and amount of stock, securities, ca-sh or gther pmfe;’tyw
ceivable upon such trangaction for each non-electing share shall be the kind an ‘ amount s

ceivable per share by a plurality of the non-electing shares).

3) In the event the Corporation chall enter into any agreement providing for
any consolidation or merget of gimilar transaction described in paragraph H(2), th@ the Corpo-
ration shall 2s soon as practicable thereafter (and in any cvent at least ten (10) business days be-

fore consummation of such transaction) give notice of such agreement and the material terms
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thereof to each holder of ESOP Preferred Stock and each such holder shall have the right to elect,
by written notice to the Corporation, to receive, upon consummation of such transaction (if and
when such transaction is consummated), from the Corporation or the successor of the Corpora-
tion, in redemption and retirement of such ESOP Preferred Stock, a cash payment equal to the
amount payzble in respect of shares of ESOP Preferred Stock upon redemption pursuant to para-
graph F(1) hereof. No such notice of redemption shall be effective unless given to the Corpora-
tion prior to the close of business on the second business day prior to consummation of such
transaction, unless the Corporation or the successor of the Corporation shall waive such prior
notice, but any notice of redemption so given prior to such time may be withdrawn by notice of
withdrawal given to the Corporation prior to the close of business on the second business day
prior to consurnmation of such transaction.

L Anti-dilution Adjustments.

H In the cvent the Corporation shall, at any time or from time to time while
- any of the shares of the ESOP Preferred Stock arc outstanding, (i) pay a dividend or make a dis-
tribution in respect of the Common Stock in shares of Common Stock, (it) subdivide the out-
standing shares of Common Stock, or (iii) combine the outstanding shares of Common Stock
into a smaller number of shares, in each case whether by reclassification of shares, recapitaliza-
tion of the Corporation (including a recapitalization effected by a merger or consolidation to
which paragraph H hercof docs not apply) or otherwise, the Conversion Ratio in effect immedi-
ately prior to such action shall be adjusted by multiplying such Conversion Ratio by the fraction
the numerator of which is the number of sharcs of Common Stock outstanding immediately be-
fore such event and the denominator of which is the number of shares of Common Stock out-
standing immediately after such event. An adjustment made pursuant to this paragraph I( 1) shall
be given cffect, upon payment of such a dividend or distribution, as of the record date for the
determination of shareholders entitled to receive such dividend or distribution (on a retroactive
basis) and in the case of a subdivision or combination shall become effective immediately as of

the effective date thereof

(2)  Inthe cvent that the Corporation shall, at any time or from time to time
while any of the shares of ESOP Preferred Stock are outstanding, issue to h‘oldel:s of shares of
Common Stock as a dividend or distribution, including by way of a reclassification of sharcsora
recapitalization of the Corporation, any right or warrant to pumhzfse shares of Common Stock
(but not including as such a right or warrant any security convertible mfo or exchangeable for
shares of Common Stock) at a purchasc priec per share less .than the Fair Market Value (as here-
inafter defined) of a share of Common Stock on the date of issuance of such n.ght Ornw{)arx:;t, "
then, subject to the provisions of paragraphs [(5) and I(6), the Conversion l_’sitlo stllfb gl ]uu:: ¢
by multiplying such Conversion Ratio by the fraction the numerator of which shall be the o -
ber of shares of Common Stock outstanding immedizately before such issuance of rights or war

rants plus the number of shares of Common Stock which could be purchased at the Fair Market

value of a share of Common Stock at the time of such issuance for the maximum aggregate con-

iderati ise i ' i ts and the denominator of

deration payablc upon exercise in full of all such rights or warranis ! ‘

::bich shalll) bie the nzgnbcr of shares of Common Stock outstanding immediately before such is-
-11-
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suance of rights or warrants plus the maximumn number of shares of Common Stock that could be
acquired upon cxercise in full of all such rights and warrants.

(3)  Inthe event the Corporation shall, at any time and from time to time while
any of the shares of ESOP Preferred Stock are outstanding, issue, sell or exchange shares of
Common Stock (other than pursuant to any right or warrant to purchase or acquire sharcs of
Common Stock (including as such a right or warrant any security convertible into or exchange-
able for shares of Common Stock) and other than pursuant to any dividend reinvestment plan or
employee or director incentive or benefit plan or arrangement, including any employment, sever-
ance or consulting agreement, of the Corporation or any subsidiary of the Corporation heretofore
or hereafler adopted) for a consideralion having a Fair Market Value on the date of such issu-
ance, sale or exchange less than the Fair Market Value of such shares on the date of such issu-
ance, sale or exchange, then, subject to the provisions of paragraphs [(5) and {6), the Conversion
Raf.'lo shall be adjusted by multiplying such Conversion Ratio by the fraction the numerator of
whxcl'z shall be the sumn of (i) the Fair Market Value of all the shares of Common Stock cut-
standing on the day immediately preceding the first public announcement of such issuance, sale
or exchange plus (ii) the Fair Market Value of the consideration received by the Corporatit;n in
mpect of such issuance, sale or exchange of shares of Common Stock, and the denominator of
jthch shall be the product of (i) the Fair Market Value of a share of Common Stock on the day
immediately preceding the first public announcement of such issuance, sale or exchange multi-
plied by (ii) the sum of the number of shares of Common Stock outstanding on such day plus the

number of shares of Common Stock so issued, sold or exchanged by the Corporation. In the
event the Corporation shall, at any time or from time to time while any shares of ESOP Preferred
Stock are outstanding, issue, sell or cxchange any right or warrant to purchase or acquire shares
of Common Stock (including as such a right or warrant any security convertible into or ex-
changeable for shares of Common Stock), other than any such issuance to holders of shares of
dividend or distribution (including by way of a reclassification of shares ora

Common Stock as a
other than pursuant to any dividend reinvestment plan or

recapitalization of the Corporation) and A 4
employee or director incentive or benefit plan or arrangement (mcluding any employment, scver-
ance or consulting agreement) of the Corporation or any subsidiary of the Corporation heretofore

or hereafter adopted, for a consideration having 2 Fair Market Value on the date of such issuance,
sale or exchange lcss than the Non-Dilutive Amount (as hercinafter defined), then, subject to the
provisions of paragraphs I(5) and (6), the Conversion Ratio shall be adjusted by multjplying such
Conversion Ratio by a fraction the numerator of which shall be the sum of (a) the Farr Market
Value of all the shares of Common Stock outstanding on the day immediately preceding the first
public announcement of such issuance, sale or exchange plus (b) the Fair Market Value of the
consideration reccived by the Corporation in respect of such issua:?cc, sale or exchange of such
right or warrant plus (c) the Fair Market Value at the time of such issuance of the consideration
which the Corporation would reccive upon exercise in full of all such rights or warrants, and the
denominator of which shall be the product of (a) the Fair Market Value of a sharc of Common
Stock on the day immediately preceding the first public announcement of such issuance, sale or

exchange multiplied by (b) the sum of the number of sharcs of Common Stock outstanding on

guch day plus the maximum number of shares of Commen Stock which could be 'acqui:ed pursu-
ant to such right or warrant at the time of the issuance, sale or exchange of such right or warrant
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(essuming shares of Common Stock could be acquired pursuant to such nght or watrant at such
tme),

“) In the event the Corporation shall, at any time or from time to time while
any of the shares of ESOP Preferred Stock are outstanding, make any Extraordinary Distribution
(2s hereinafter defined) in respect of the Common Stock, whether by dividend, distribution, re-
classification of shares or recapitalization of the Corporation (including a recapitalization or re-
classification effected by a merger or consolidation to which paragraph H hereof does not apply)
or effect a2 Pro Rata Repurchase (as hereinafter defined) of Common Stock, the Conversion Ratio
in effect immediately prior to such Extraordinary Distribution or Pro Rata Repurchase shall,
subject to paragraphs I(5) and (6), be adjusted by multiplying such Conversion Ratio by a frac-
tion the numerator of which shall be (a) the product of (1) the number of shares of Common
Stock outstanding immediately before such Extraordinary Distribution or Pro Rata Repurchase
multiplied by (ii) the Fair Market Value (as herein defined) of a share of Common Stock on the
Valuation Date (as hereinafter defined) with respect to an Extraordinary Distribution, or on the

- applicable expiration date (including all extensions thereof) of any tender offer which is a Pro
Rata Repurchase, or on the date of purchase with respect to any Pro Rata Repurchasc which is
not a tender offer, as the case may be, minus (b) the Fair Market Value of the Extraordinary Dis-
tribution or the aggregate purchase price of the Pro Rata Repurchase, as the case may be, and the
denominator of which shail be the product of (i) the number of shares of Common Stock out-
standing immediately before such Extraordinary Distribution or Pro Rata Repurchase minus, in
the case of a Pro Rata Repurchase, the number of shares of Common Stock repurchased by the
Corporation multiplied by (ii) the Fair Market Value of a share of Common Stock on the record
date with respect to an Extraordinary Distribution or on the applicable expiration date (including
all extensions thereof) of any tender offer which is a Pro Rata Repurchase or on the date of pur-
chase with respect to any Pro Rata Repurchase which is not a tender offer, as the casc may be.
The Corporation shall send each holder of ESOP Preferred Stock (x) notice of its intent to make
any Extraordinary Distribution and (¥) notice of any offer by the Corporation to make a Pro Rata

Repurchase, in each case at the same time as, or as soon as practicable after, such offer is first
communicated (including by announcement of a record date in accordance with the rules of any
k is listed or admitted to trading) to holders of Com-

stock exchange on which the Common Stoc

mon Stock. Such notice shall indicate the intended record date and the amount and pature of such

dividend or distribution, or the number of shares subject to such offer for a Pro Rata Repurchase
ant to such offer, as well as the Conver-

and the purchase price payable by the Corporation pursu '
sion Ratl:i)o and the number of shares of Common Stock into which a share of ESOP Preferred

Stock may be converted at such tme.

) Notwithstanding any other provigions of this paragraph L, the (?orpomﬁon
chall pot be required to make any adjustment of the Conversion Ratio unless such adjustment

would require an increase or decrease of at least one percent (1%) in the Conve_:rsion Ratio. Any
lesser adjustment shall be carried forward and shall be made no later thar} the time of, a.nd to-
gether with, the next subsequent adjustment which, together with arry adjustment or oad;x-:stmmts
so carried forward, shall amount to an increase of decrease of at least one percent (1%} in the

Conversion Ratio.

-13-

TRADEMARK
REEL: 002457 FRAME: 0430



10M RICHARDS, LAYTON & FINGER #1 (WED) 4.2899 12:50/ST. 12:43/N0. 4861004805 P 15

(6) If the Corporation shall make any dividend or distribution on the Common

Stock or issue any Common Stock, other capital stock or other security of the Corporation or any
rights or warrants to purchase or acquire any such security, which transaction does not result in
an adjustment to the Conversion Ratio pursuant to the foregoing provisicns of this paragraph I,
the Board of Directors of the Corporation shall consider whether such action is of such a nature
that an adjustment to the Conversion Ratio should equitably be made in respect of such transac-
tion. If in such case the Board of Directors of the Corporation determines that the adjustment to
the Conversian Ratio should be made, an adjustment shall be made effective as of such date, as
determined by the Board of Directors of the Corporation. The determination of the Board of Di-
rectors of the Corporation as to whether an adjustment to the Conversion Ratio should be made
pursuant to the foregoing provisions of this paragraph I(6), and, if so, as to what adjustment
should be made and when, shall be final and binding on the Corporation and all shareholders of
the Corporation. The Corporation shall be entitled to make such additional adjustments in the
Conversion Ratio, in addition to those required by the foregoing provisions of this paragraph I, as
shall be necessary in order that any dividend or distribution in shares of capital stock of the Cor-
poration, subdivision, reclassification or combination of shares of stock of the Corporation or any
recapitalization of the Corporation shall not be taxable to holders of the Common Stock.

Q) For purposes of this paragraph I, the following definitions shall apply:

“Conversion Value” shall mean the Fair Market Value of the aggregate
number of shares of Common Stock into which a share of ESOP Preferred Stock
is convertible.

“Extraordinary Distribution™ shall mean any dividend or other distribution
(effected while any of the shares of EBSOP Preferred Stock are out;tmfiing) (@) of
cash, where the aggregate amount of such cash dividend and distribution together
with the amount of all cash dividends and distributions made during the preceding
peried of 12 months, when combined with the agg,rega’fe ampount of all Pro Rata
Repurchases (for this purposs, including only thfat portion of the aggr_cga‘te pur-
chase price of such Pro Rata Repurchase which is in excess of the F_au: Market-
Value of the Common Stock repurchased as determined on the applicable expira-
tion date (including all extensions thereof) of any tender offer or exchange offlelr
which is a Pro Rata Repurchase, or the date of purchase with respect to any other
Pro Rata Repurchase which is not a tender offer or cxchmtgc offer made dm;mEg? -
such period), exceeds Twelve and One-Half percent (1?.5 %) of the ag%rilga 1&3f air
Market Value of all shares of Common Stoclf outstanding on Qm recor .:ft for
determining the shareholders entitled to receive su_ch Extraordinary Dlstnf C:;;
and (b) any shares of capital stock of the CoTporanon (other than‘s.‘hare:‘ ;1 "
mon Stock), other securilies of the Corporation (other than secuntics ol the typ
! ence of indebtedness of the Corporation o1 any

erred to i h I(2)), evid Or
:fier persolr;lci:a::?:gxer property (including shares of any subsidiary of the Cor-

poration), or any combination thereof, The Fair Market Value of an Extraordinary

Distribution for purposes of paragraph 1(4) shall be the sum of the Fair I.\{'farket
Vahe of such Extraordinary Distribution plus the amount of any cash dividends
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which are not Extraordinary Distributions made during such twelve-month period
and not previously included in the calculation of an adjustment pursuant to para-

graph I(4).

“Fair Market Value” shall mean, as to shares of Common Stock or any
other class of capital stock or securities of the Corporation or any other issuer
which are publicly traded, the average of the Current Market Prices (a8 hereinaf-
ter defined) of such shares or securities for cach day of the Adjustment Period (as
hereinafter defined). “Current Market Price” of publicly traded shares of Com-
mon Stock or any other class of capital stock or other security of the Corporation
or any other issuer for 2 day shall mean the last reported sales price, regular way,
or, in case no sale takes place on such day, the average of the reported closing bid
and asked prices, regular way, in either case as reported on the New York Stock
Exchange Composite Tape or, if such security is not listed or admitted to trading
on the New York Stock Exchange, on the principal national securities exchange
on which such security is listed or admitted (o trading or, if not listed or admitted
to trading on any national securities exchange, on The Nasdaq National Market
or, if such security is not quoted on Nasdag, the average of the closing bid and
asked prices on each such day in the over-the~counter market as reported by
Nasdagq or, if bid and asked prices for such security on each such day shall not
have been reported through Nasdagq, the average of the bid and asked prices for
such day as furnished by any New York Stock Exchange member firm selected
for such purpose by the Board of Directors of the Corporation or a committes
thereof on each trading day during the Adjustment Period. “Adjustment Period™
shall mean the period of five (5) consecutive trading days preceding the date as
of which the Fair Market Value of a security is to be determined. The “Fair Mar-
ket Value” of any security which is not publicly traded ot of any other property
shall mean the fair value thereof as deterrained by an independent investment
banking or appraisal firm experienced in the valuation of such securitics or prop-
erty selected in good faith by the Board of Directors of the Corporation or a
committee thereof, or, if no such investment banking or appraisal firm is in the
good faith judgment of the Board of Directors or su‘ch committee available to
make such determination, as determined in good faith by the Board of Directors

of the Corporation or such committee.

«“Non-Dilutive Amount” in respect of an issuance, sale or exchange by the
Corporation of any right or warrant to plu‘(‘:hase ot acquire shares of Common
Stack (including any security convertible into or exchangeable for ahafcs of
Common Stock) shall mean the remainder of (a) the groduct of the Fa}r Market
Value of a share of Common Stock on the day preceding the first pu.bh-c an-

hange multiplied by the maxomum aum-

nouncement of such issuancc, sale or exc :
ber of shares of Commen Stock which could be acquired on such date upon the

exercise in full of such rights and warrants (including upon the conversion or €X-
¢ or exchangeable securities), whether or not exer-

change of all such convertibl :
cisable (or convertible or exchangeable) at such date, minus (b) the aggregate
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amount payable pursuant to such right or warrant to purchuse or acquire such
maximum number of shares of Common Stock; provided, however, that in no
event shall the Non-Dilutive Amount be less than zero. For purposes of the fore-
going sentence, in the case of a security convertible into or exchangeable for
shares of Common Stock, the amount payable pursuant to a right or warrant to
purchase or acquire shares of Common Stock shall be the Fair Market Value of
such security on the date of the issuance, sale or exchange of such security by the

Corporation.

“Pro Rata Repurchase™ shall mean any purchase ot shares of Common
Stock by the Corporation or any subsidiary thereof, whether for cash, shares of
capital stock of the Corporation, other securities of the Corporation, evidences of
indebtedness of the Corporation or any other person or any other property (in-
cluding shares of a subsidiary of the Corporation), or any combination thereof,
effected while any of the shares of ESOP Preferred Stock are outstanding, pursu-
ant to any tender offer or exchange offer subject lo Section 13(e) of the Securitics
Exchange Act of 1934, as amended (the “Exchange Act”), or any successor pro-
vision of law, or pursuant to any other offer available to substantially ajl holders
of Common Stock; provided, however, that no purchase of shares by the Corpo-
ration or any subsidiary thereof made in open market transactions shall be
deemed a Pro Rata Repurchase. For purposes of this paragraph 1(7), shares shall
be decmed to have been purchased by the Corporation or any subsidiary thereof
“n open market transactions” if they have been purchased substantially in accor-
dance with the requirements of Rule 10b-18 as in effect under the Exchange Act,
on the date shares of ESOP Preferred Stock are initially issued by the Corpora-
tion or on such other terms and conditions as the Board of Directors of the Cor-
poration or a committcc thereof shall have determined are reasonably designed to
prevent such purchases from having a material effect on the trading market for

the Common Stock.

«valuation Date” with respect to an Extraordinary Distribution shall mean
the date that is five (5) business days prior to the record date for such Extraordi-

nary Distribution.

Whenever an adjustment to the Conversion Ratio is rfiqu;cdciuxsuant
cto. the Corporation shall forthwith place on file with the transfer agent for the Common
lg:ck and the 1-1550}’ Preferred Stock if there be one, and.with the Secretary of the Corpm:at;on, a
statement signed by two officers of the Corpgration, stating tt_xe adjustfsd ConversmnB I;?)t;o P::-
termined as provided herein and the voting tights (as apprqpn_ately adjusted) of tllxc; - .
ferred Stock. Such statement shall set forth in reasonable detail s‘uch fa.cts as shall be lftc(.c‘.:ssacy
such adjustment, including any determunation of

manner of computing >
show the reason and the P Promptly after each adjustment to the Conver-

;- Market Value involved in such computation. . ]
fizl; R:trio and the related voting rights of the ESOP Preferred Stock, the Corporation shall mail a

notice thereof to each holder of shares of the ESOP Preferred Stock.

(8)
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I Ranking; Retirement of Shares.

(1) The ESOP Preferred Stock shall rank (a) senior to the Common Stock as
to the payment of dividends and the distribution of assets on liquidatior, dissolution and wind-
ing-up of the Corporation and (b) unless otherwise provided in the Articles of Incorporation of
the Corporation or an amendment to such Articles of Incorporation relating to a subsequent series
of Preferred Shares, junior to all other series of Preferred Shares as to the payment of dividends
and the distribution of assets on liquidation, dissolution or winding-up.

2) Any shares of ESOP Preferred Stock acquired by the Corporation by rea-
son of the conversion or redemption of such shares as provided hereby, or otherwise so acquired,
shs_ul be retired as shares of ESOP Preferred Stock and restored to the status of authorized but
\nissued shares of Preferred Shares, undesignated as to series, and may thereafter be reissued as
part of a new series of such Preferred Shares as permitted by law.

K. Miscellaneous.

) All notices referred to herein shall be in writing, and all notices hereunder
shall be deemed to have been given upon the earlier of receipt thereof or three (3) business days
after the matling thercof if scnt by registered mail (unless first-class mail shall be gpecifically
permitted for such notice under the terms hereof) with postage prepaid, addressed: (a) if to the
Corporation, ta its office at Bank of America Corporate Center, Charlotte, North Carolina 28255
(Antention: Treasurer) or to the transfer agent for the ESOP Preferred Stock, or other agent of the
Corporation designated as permitted hereby or (b) if to any holder of the ESOP Preferred Stock
or Common Stock, as the casc may be, to such holder at the address of such holder as listed in
the stock record books of the Corporation (which may include the records of any transfer agent
for the ESOP Preferred Stock or Common Stock, as the case may be) or (c) to'such other address
as the Corporation or any such holder, as the case may be, shall have designated by notice simi-

larly given.

2) The temm “Commeon Stock” as used herein means the Corporation’s Com-
mon Stock, as the same existed at the date of filing of the Amendment to the Corporation's Arti-
cles of Incorporation relating to the ESOP Prefetred Stock or any other class of stock resulting
from successive changes or reclassificution of such Common Stock consisting solely of changes

in par value, or from par value to no par value. In the event that, at any time as a result of an ad-
justment made pursuant to paragraph I hereof. the holder of any share of the BSQP Prcfcrre_d
shares for conversion shall become entitled to receive

Stock upon thereafter surrendering such
any shares or other securities of the Corporation other than shares of Common Stock: the Con-
version Ratio in respect of such other shares or securitics so receivable upon conversion of shares

of ESOP Preferred Stock shall thereafter be adjusted, and shall be subject‘ to further adgustment
from fime to time, in a manner and on terms as nearly equivalent as practlcab.lg to the provisions
h I hereof, and the provisions of paragraphs

with respect to Common Stock contained in paragrap ; rag
A through H, J, and K hereof with respect to the Common Stock shall apply on like or similar

terms to any such other shares or securities.
-17-
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3) The Corporation shall pay any and all stock transfer and documentary
stamp taxes that may be payable in respect of any issuance or delivery of shares of ESOP Pre-
ferred Stock or shares of Common Stock or other securities issued on account of ESOP Preferred
Stock pursuant hereto or certificates representing such shares or securities. The Corporation shall
not, however, be required to pay any such tax which may be payable in respect of any transfer
involved in the issuance or delivery of shares of ESOP Prefemred Stock or Common Stock or
other securities in a name other than that in which the shares of ESOP Preferred Stock with re-
spect to which such shares or other securitics are issued or dslivered were registered, or in re-
spect of any payment to any person with respect to any such shares or securities other than a
payment to the registered holder thereof, and shall not be required to make any such issuance,
delivery or payment unless and until the person otherwise entitled to such issuance, delivery or
payment has paid to the Corporation the amount of any such tax or has established, to the satis-
faction of the Corporation, that such tax has been paid or is not payable.

4) In the event that a holder of shares of ESOP Preferred Stock shall not by
written notice designate the name in which shares of Common Stock fo be issued upon conver-
sion of such shares should be registered or to whom payment upon redemption of shares of
ESOP Preferred Stock should be made or the address to which the certificate or certificates rep-
resenting such shares, or such payment, should be sent, the Corporation shall be entitled to reg-
ister such shares, and make such payment, in the name of the holder of such ESOP Preferred
Stock as shown on the records of the Corporation and Lo send the certificate or certificates repre-
senting such shares, or such payment, to the address of such holder shown on the records of the

Carporation.

(5 The Corporation may appoint, and from time to time discharge and
change, a transler agent for the BSOP Preferrcd Stock. Upon any such appointment or discharge
of a transfer agent, the Corporatian shall scnd notice thereof by first-class mail, postage prepaid,
to each holder of record of ESOP Preferred Stock.

(©)  $2.50 Cumulative Convestible Preferred Stock, Series BB.

A. Designation.

The dcsigna;ion of this series is “$2.50 Cumulative Convertible Prcferred Stock,
Series BB” (hercinafter referred to as the “Series BB Preferred Stock™), and the mitial n(llnnber :‘fi
i i i i ed or decreas
] such series shall be 20,000,000, which number may be increas :
e o reiow the ‘anding) from time to time by the Board of Direc-

tst
(but not below the number of shares then ou : oerd of Dires.
' d Stock shall rank prior to each of the Common Stock, the Serie
fors. The Series B o £5¢ th respect to thc payment of dividends and the

Preferred Stock and the ESOP Preferred Stock wi
distribution of assets.
B. Dividend Rights.
(1)  The holders of shares of Series BB Preferred Stock shall be entitled to re-

ceive, when and as declared by the Board of Directors, out of funds lcgally “aﬂah: th:ref?r,
curnu’ladvc preferential cash dividends, accruing from January 1, 1998, at the annual raic o

-1 8-
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$2.50 per share, and no more, payable quarterly on the first day of Junuary, April, July ard Octo-
ber of each year (each of the quarterly periods ending on the last day of March, June, September
and December being hereinafter referred to as a “dividend period”). Dividends on the Series BB
Preferred Stock shall first become payable on the first day of January, April, July or October, as
the case may be, next following the date of issuance; provided, however, that if the first dividend
period ends within 20 days of the date of issuance, such initial dividend shall be payable at the
completion of the first full dividend period.

(2) Dividends on shares of Series BB Preferred Stock shall be cumulative
from January 1, 1998, whether or not there shall be funds legally available for the payment
thereof. Accumulations of dividends on the Series BB Preferred Stock shall not bear interest. The
Corporation shall not (i} declare or pay or sct apart for payment any dividends or distributions on
any stock ranking as to dividends junior to the Series BB Preferred Stock (other than dividends
paid in shares of such junior stock) or (ii) make any purchase or redemption of, or any sinking
fund payment for the purchase or redemption of, any stock ranking as to dividends junior to the
Series BB Preferred Stock (other than 4 purchase or redemption made by issuc or delivery of
such junior stock) unless all dividends payable on all outstanding shares of Series BB Preferred
Stock for all past dividend periods shall have been paid in full or declared and a sufficient sum
set apart for payment thereof; provided, however, that any moneys therctofore deposited in any
sinking fund with respect to any preferred stock of the Corporation in compliance with the provi-
sions of such sinking fund may thereafter be applied to the purchase or redemption of such pre-
ferred stock in accordance with the terms of such sinking fund regardless of whether at the time
of such application all dividends payable on all outstanding shares of Series BB Preferred Stock
for all past dividend periods shall have been paid in full or declared and a sufficient sum set apart

for payment thereof.

(3)  All dividends declared on shares of Series BB Preferred Stock and any
other class of preferred stock or series thereof ranking on a parity as to dividends with the Series
BB Preferred Stock shall be declared pro rata, so that the amounts of dividends declared on the
Series BB Preferred Stock and such other preferred stock for the same dividend period, or for the
dividend period of the Series BB Preferred Stock ending within the dividend pertod of such other
stock. shall, in al) cases, bear to each other the same ratio that accrued dividends on the shares of

Series BB Preferred Stock and such other stock bear to cach other.

C. Liquidation Preference.

In the svent of any liquidation, dissolution or winding up of the affairs of
the Corporation, whether voluntary or involumntary, the holders of Series BB Preferred Stock shall
f the Corporation available for distribution to sharehold-

be entitled to receive out of the assets o on {0 share
ers an amount equal to $25 per share plus an amount equal to accrued and unpmc} vidends o
thereon to and including the date of such distribution, and no more, before any distribution sha

be made to the holders of any class of stock of the Corporation ranking junior to the Series BB
Preferred Stock as to the distribution of assets.

oy
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(2)  Inthe event the assets of the Corporation available for distribution to
sharcholders upon any liquidation, dissolution or winding up of the affairs of the Corporation,
whether voluntary or involuntary, shall be insufficient to pay in full the amounts payable with
r;spect to the Series BB Preferred Stock and any other shares of preferred stock of the Corpara-
tion ranking on a parity with the Serics BB Preferred Stock as to the distribution of assels, the
holders of Series BB Preferred Stock and the holders of such other preferred stock shall share
ratszly in any distribution of assets of the Corporation in proportion to the full respective prefer-
ential amounts ta which they are entitled.

' (3)  The merger or consolidation of the Corporation into or with any ather cor-
poration, the merger or consolidation of any other corporation into or with the Corporation or the
s§le of the assets of the Corporation substantially as an entirety shall not be deerned a Lguidation,
gxssoluhon or winding up of the affairs of the Corporation within the meaning of this paragraph

D. Redemption.

1) The Corporation, at its option, may redeem all or any shares of the Serjes
BB Preferred Stock at any time at a redemption price (the “Redemption Price™) consisting of the
sum of (i) $25 per share and (ii) an amount equal to accrued and unpaid dividends thereon to and
including the date of redemption.

2) Ifless than all the outstanding shares of Series BB Preferred Stock are to
be redeerned, the shares (o be redeemed shall be sclccted pro rata as nearly as practicable or by
ot, as the Board of Directors may determine.

(3)  Notice of any redemption shall be given by first class mail, postage pre-
paid, mailed not less than 60 nor more than 90 days prior to the date fixed for redemption to the
holders of record of the shares of Series BB Preferred Stock to be redeemed, at their respective
sddresses appearing on the books of the Corporation. Notice so mailed shall be conclusively pre-
sumed to have been duly given whether ot not actually received. Such notice shall state; (1) the
date fixed for redemption; (2) the Redemption Price; (3) the right of the holders of Senies BB
Prefexred Stock to convert such stock into Common Stock until the close of business on the 15th
day prior to the redemption datc (or the next succeeding business day, if the 15th day isnot a
pusiness day); (4) if less than all the shares held by such holder are to be redeemed, the number
of shares to be redeemed from such holder; and (5) the place(s) where certificates for such shares
are to be surrendered for payment of the Redemption Price. If such notice is mailed as aforesaid,
and if on or before the date fixed for redemption funds sufficient to redeem the shares callcd for
redemption are set aside by the Corporation in trust for the account of the holders of the shares to

ve redeemed, notwithstanding the fact that any certificate for shares called for redemption shall
not have been surrendered for cancellation, on and after the redemption date the shares repre-
sented thereby so called for redemption shall be deemed to be no longer outstanding, dividends
thereon shall cease 10 accrue, and all rights of the holders of such shares as sharcholders of the
corporation shall cease, except the right to receive the Redemption Price, without interest, upon

surrender of the certificate(s) representing such shares. Upon surrender in accordance with the
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aforesaid notice of the certificate(s) for any shares so redeemed (duly endorsed or accompanied
by appropriate instruments of transfer, if so required by the Corporation in such notice), the
holders of record of such shares shall be entitled to receive the Redemption Price, without inter-
est.

4) At the option of the Corporation, if notice of redemption is mailcd as
aforesaid, and if prior to the date fixed for redemption funds sufficient to pay in full the Re-
demption Price are deposited in trust, for the account of the holders of the shares to be redeemed,
with a bank or trust company named in such notice doing business in the Borough of Manhattan,
the City of New York, State of New York or the City of Charlotte, State of North Carolina and
having capital, surplus and undivided profits of at least $3 million, which bank or trust company
also may be the Transfer Agent and/or Paying Agent for the Serics BB Preferred Stock, notwith-
standing the fact that any certificate for shares called for redemption shall not have been surren-
dered for cancellation, on and after such date of deposit the shares represented thereby so called
for redemption shall be deemed to be no longer outstanding, and all rights of the holders of such
shares as shareholders of the Corporation shall cease, except the right of the holders thereof to
convert such shares in accordance with the provisions of paragraph F at any time priot to the
close of business on the 15th day prior to the redemption date (or the next succeeding business
day, if the 15th day is not a business day), and the right of the holders thereof to receive out of
the funds so deposited in trust the Redemption Price, without interest, upon surrender of the cer-
tificate(s) representing such shares. Any funds so depositexd with such baok or trust company in
respect of shares of Series BB Preferred Stock converted before the close of business on the 15th
day prior to the redemption date (or the next succeeding business day, if the 15th day is not a
business day) shall be returned to the Corporation upon such conversion. Any funds so deposited
with such a bank or trust company which shall remain unclaimed by the holders of shares called
for redemption at the end of six years after the redemption date shall be repaid to the Corpora-
tion, on demand, and thereafier the holder of any such shares shall look only to the Corporation

for the payment, without interest, of the Redemption Price.

(3) Any provisions of paragraph D or E to the contrary notwithstanding, in the
event that any quartetly dividend payzble on the Series BB Prefcrred Stock shall be in arrears
and until all such dividends in arrears shall have been paid or declared and set apart for payment,
the Corporation shall not redeem any shares of Serics BB Preferred Stock unless all outstanding
shares of Series BB Preferred Stock are simultaneously redeemed and shall not purchase or oth-
erwise acquire any shares of Scries BB Preferred Stock except in accordance .with a purchase of-
fer made by the Corporation on the same terms to all holders of record of Serics BB Preferred

Stock for the purchase of all outstanding shares thereof.

E. Purchase by the Corporation.

8] Except as provided in paragraph D(5), the Corporation shall be obligated
to purchase shares of Series BB Preferred Stock tendered by the holder thereo_f_’ for purchase
hereunder, at a purchase price consisting of the sum of (i) $25 per share and (ii) an amount equal
to accrued and unpaid dividends thereon to and including the date of purchase. In order 1o exet-
cise his tight to requirs the Corporation to purchase his shares of Series BB Preferred Stock, the
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holder thereof shall surrender the Certificate(s) therefor duly endorsed if the Corporation shall so
require or accompanied by appropriatc instroments of transfer satisfactory to the Corporation, at
the office of the Transfer Agent(s) for the Series BB Preferred Stock, or at such other office as
may be designated by the Corporation, together with written notice that such holder irrevocably
clects to sell such shares to the Corporation. Shares of Series BB Preferred Stock shall be
deemned to have been purchased by the Corporation immediately prior to the close of business on
the date such shares are tendered for sale to the Corporation and notice of election to sell the
same is received by the Corporation in accordance with the foregoing provisions. As of such date
the shares so tendered for sale shall be deemed to be no longer outstanding, dividends thercon
shall cease to accrue and all rights of the holder of such shares as a shareholder of the Corpora-
tion shall ccase, except the right to receive the purchase price.

F. Conversion Rights.

The holders of shares of Series BB Preferred Stock shall have the right, at their
_ option, to convert such shares into shares of Common Stock on the following terms and condi-
tions:

(1) Shares of Series BB Preferred Stock shall be convertible at any time into
fully paid and nonassessable shares of Common Stock (calculated as to each conversion to the
nearest 1/1,000 of a share) at the initial rate of 6.17215 shares of Common Stock for each share
of Series BB Preferred Stock surrendered for conversion (the ‘‘Conversion Rate™). The Conver-
sion Rate shall he subject to adjustment from time to time as hereinafter provided. No payment
or adjustment shall be made on account of any accrued and unpaid dividends on shares of Series
BB Preforred Stock surtendered for conversion prior to the record date for the determination of
shareholders entitled to such dividends or on account of any dividends on the Common Stock
issued upon such conversion subsequent to the record date for the determination of shareholders
entitled to such dividends. If any shares of Series BB Preferred Stock shall be called for redemp-
tion, the right to convert the shares designated for redemption shall terminate at tl‘:c close of.
business on the 15th day prior to the redemption date {or the next succeeding busmcss' day, 1f the
15th day is not a business day) unless default be made in thc- payment of the Redemption Price.
In the event of default in the payment of the Redemption Pn;e, the right to cpnvert the_ shares.
designated for redemption shall terminate at the close of business on the business day immedi-

ately preceding the date that such default is cured.

(2) In order to convert shares of Series BB Preferred Stock intci Common
Stock, the holder thereof shall surrender the ccrﬁﬁcaﬁfc(s) therefor, duly endorse_zd if the Corpora-
tion shall so require, or accompanied by appropriate instruments of transfer satisfactory to the
Corporation, at the office of the Transfer Agent(s) for the Serics BB Preferred Stock, or at such

other office as may be designated by the Corporation, to gether with written notice (hat such
holder irrevacably elects to convert such shares. Such notice shall also state the name(s) _and ad-
dress(es) in which such holder wishes the certificate(s) for the shm of Con_:mon Stock issuable
upon conversion ta be issued. As soon as practicable after receipt of the certificate(s) represent-

ing the shares of Series BB Preferred Stock to be converted and the notice of election to convert

the same, the Corporation shall issuc and deliver at said office a certificate or certificates for the
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number of whole shares of Common Stock issuable upon conversion of the sharcs of Series BB
Preferred Stock surrendered for conversion, together with a cash payment in lieu of any fraction
of a share, as hereinafter provided, to the person(s) entitled to receive the same. Shares of Series
BB Preferred Stock shall be deemed to have been converted immediately prior to the close of
business on the date such shares are surrendered for conversion and notice of election to convert
the same is received by the Corporation in accordance with the foregoing provisions, and the per-
son(s) entitled to receive the Comman Stock issuable upon such conversion shall be deemed for
all purposes as recard holder(s) of such Common Stock as of such date.

3) No fractional shares of Common Stock shall be issued upon conversion of
any shares of Serics BB Preferred Stock. If more than onc share of Series BB Preferred Stock is
surrendered at one time by the same holder, the number of full shares issuable upon conversion
thereof shall be computed on the basis of the aggregate number of shares so surrendered. If the
conversion of any shares of Series BB Preferred Stock results in a fractional share of Common
Stock, the Corporation shall pay cash in lieu thereof in an amount equal to such fraction multi-
plied times the closing price of the Common Stock on the date on which the shares of Series BB
Preferred Stock were duly surrendered for conversion, or if such date is not a trading date, on the
next succeeding trading date. The closing price of the Common Stock for any day shall mean the
last reported sales price regular way on such day or, in case no such sale takes place on such day,
the average of the reported closing bid and asked prices, regular way, on the New York Stock
Exchange, or, if the Common Stock is not then listed on such Exchange, on the principal national
securities exchange on which the Common Stock is listed for trading, or, if not then listed for
trading on any national securitics exchange, the average of the closing bid and asked prices of the
Common Stock as furnished by the National Quotation Bureau, Inc., or if the National Quotation
Bureau, Inc. ceases to furnish such information, by a comparabl¢ independent securities quota- -

tion service.

(4) In the event the Corporation shall at any time (i) pay a dividend or make 2
distobution to holders of Common Stock in shares of Common Stock, (i) subdivide its out-
standing shares of Common Stock into a larger aumber of shares, or (iii) combine its outstanding
shares of Common Stock into a smaller number of shares, the Conversion Rate in effect a‘t the
fime of the record date for such dividend or distribution or the cﬁ'ccﬁvq date of such subdivision
or combination shall be adjusted so that the holder of any e_‘.hares of Series BB _Preferred St.ock
surrendered for conversion after such record date or effective date shall be entitled to receive the

sumber of shares of Common Stock which he would have owned or have been entitled to receive

immediately following such record date or effective date had such shares of Series BB Preferred

Stock been converted immediately prior thereto.

) Whenever the Conversion Rate shall be adjusted as hercin provided gi) tle;
Corporation shall forthwith keep available at the office of: the T@sfcr Agent(s) for the S.e:}es
Preferred Stock a statement describing in reasonable detml' 'the adjustment, the facts reqnmx;)g
such adjustment and the method of calculation used; and (u} the Corporation shall cause ;o fe
mailed by first class mail, postage prepaid, as soon a5 practicable to ?ax:h holder of rcco;d ~ ;
shares of Series BB Preferred Stock a notice stating that the Conversion Rate has been adjuste

and setting forth the adjusted Conversion Rate.
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{6) In the event of any consolidation of the Carporation with or merger of the
Corporation into any other corporation (other than a merger in which the Corporation is the sur-
viving corporation) or a sale of the assets of the Corporation substantially as an entirety, the
holder of each share of Series BB Preferred Stock shall have the right, after such consolidation,
merger or sale to convert such share into the number and kind of shares of stock or other securi-
ties and the amount and kind of property receivable upon such consolidation, merger or sale by a
holder of the number of shares of Common Stock issuable upan conversion of such share of Se-
rics BB Preferred Stock immediately prior to such consolidation, merger or sale. Provision shall
be made for adjustments in the Conversion Rate which shall be as nearly equivalent as may be
practicable to the adjustments provided for in paragraph F(4). The provisions of this paragraph
F(6) shall similarly apply to successive consolidations, mergers and sales.

)] The Corporation shall pay any taxes that may be payable in respect of the
issuance of shares of Common Stock upon conversion of shares of Series BB Preferred Stock,
but the Corporation shall not be required to pay any taxes which may be payabls in respect of

" any transfer involved in the issuance of shares of Common Stock in a name other than that in
-which the shares of Series BB Preferred Stock so converted are registered, and the Corporation
shall not be required to issue or deliver any such shares unless and until the person(s) requesting
such issuance shall have paid to the Corporation the amount of any such taxes, or shall have es-
tablished to the satisfaction of the Corporation that such taxes have been paid.

(8)  The Corporation shall at all times reserve and keep available out of its
anthorized but unissued Commeon Stock the full number of shares of Common Stock issuable
upon the conversion of all shares of Serics BB Preferred Stock then outstanding.

)] In the event that:

(1) The Corporation shall declare a dividend or any other distribution
on its Common Stock, payable otherwise than in cash out of retained

earnings; of
() The Corporation shall authorize the granting to the holders of its

Common Stock of rights to subscribe for or purchase any shares of capital
stock of any class or of any other rights; or

(iii)  The Corporation shall propose to cffect any con§olidaﬁon of the
Corporation with or merger of the Corporation with or 1.nto any other cor-
poration or a sale of the asscts of the company substantially as an entirety
which would result in an adjustment under paragraph F(6),

be mailed to the holders of record of Series _BB Preferred Stock at
Jeast 20 days prior to the applicable date hereinafter specified a notice stating ().c) the date on
which a record is to be taken for the purpose of such dividend, distribution or rights or, if 8 rilc;d
ord is not to be taken, the date as of which the holders of Commmon Stock of record to be enti

to such dividend, distribution or rights ars to be dctcrn;incd or (y) the date on whmh s‘.mh c:cm—t "
solidation, merger or sale is expected to become effective, and the date as of which it 1s expec

the Corporation shall cause to
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that holders of Common Stock of record shall be entitled to exchange their shares of Common
Stock for securities or other property deliverable upon such ¢onsolidation, merger or sale. Failure
ta give such notice, or any defect therein, shall not affect the legality or validity of such dividend,
distribution, consclidation, merger or sale.

G. Voting Rights.

Holders of Series BB Preferred Stock shall have no voting rights except as re-
quired by law and as follows: in the event that any quarterly dividend payable on the Serics BB
Preferred Stock is in arrears, the holders of Scries BB Proferred Stock shall be entitled to vote
together with the holders of Common Stock at the Corporation’s next meeting of shareholders
and at cach subsequent meeting of shareholders unless all dividends in arrears have been paid or
declared and set apart for payment prior to the date of such meeting. For the purpose of this para-
graph G, each holder of Series BB Preferred Stock shall be entitled to cast the number of votes
cqual to the number of whole shares of Common Stock mto which his Series BB Preferred Stock
is then convertible.

H.  Reacquired Shares.

Shares of Series BB Preferred Stock converted, redecmed, or otherwise purchased
or acquired by the Corporation shall be restored to the status of authonized but unissued shares of

preferred stock without designation as to series.

L No Sinking Fund.

Shares of Series BB Preferred Stock are not subject to the operation of a sinking
fund. -

4. The address of the Corporation’s registered office in the State of Delaware
is Corporation Trust Center, 1209 Orange Street in the City of Wilmington, Com of New Cas-
tle. The name of the Corporation’s registered agent at such address is The Corporation Trust
Company.

5. No holder of any stock of the Corporation of any class now or hereafter
authorized shall have any preemptive right to purchase, subscribe for, or otherwise acquire any
shares of stock of the Corparation of any class now or bereafter authorized, or any sccurities ex-
changeable for or convertible into any such shares, or any wa:.:mnts or_othcr instruments evi-
dencing rights or options to subscribe for, purchase or omcmsc acquire any such shares whether
such shares, securities, warranis or other instruments be unissued, or issued and thereafter ac-

quired by the Corporation.
6. To the fullest extent permitted by the General Corporation Law of _the State of
Delaware, as the same exists or may hereafier be amended, a dirsctor of the Corporation shail not

be personally liable to the Corporation, its sharsholders or othcrv_vise fgr monctary damage for
breach of his duty as a director. Any repeal or modification of this Article shall be prospective
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only and shall not adversely affect any limitation on the personal liability of a director of the
Corporation existing at the time of such repeal or modification.

7. In furtherance and not in limitation of the powers conferred by law, the Board
of Directors of the Corporation is expressly authorized and empowered to make, alter and repeal
the Bylaws of the Corporation by a majority vote at any regular or special meeting of the Board
of Directors or by written consent, subject to the power of the stockholders of the Corporation to
alter or repeal any Bylaws made by the Board of Directors.

8. The Corporation reserves the righl at any time from time to time to amend or
repeal any provision contained in this Certificate of Incorporation, and to add any other provi-
sions authorized by the laws of the State of Delawarc at the time in force; and all rights, prefer-
ences and privileges conferred upon stockholders, directors or any other persons by and pursuant
to this Certificate of Incorporation in its present form or as hereafter amended are granted subject
to the nghts reserved in this Article.

9. Unless and except to the extent that the Bylaws of the Corporation shall so re-
quire, the election of directors of the Corporation need not be by written ballot.

10. Any action required or permitted to be taken by the stockholders of the Corpo-
ration must be effected at a duly called annual or special meeting of stockholders of the Corpora-
tion or may be effected by consent in writing in lieu of a meeting of such stockholders only if
consents are signed by all stockholders of the Corporation entitled to vote on such action.

IN WITNESS WHEREOQF, BankAmerica Corporation has caused this Amended

and Restated Certificate of Incorporation to be signed by Hugh L. Mc(;olL Ir its Chainnax} of .
the Board and Chief Executive Officer, and attested to by James W. Kiser, its Secretary, this 28

day of April, 1999.

BANKAMERICA CORPORATION
By: '
Hugh £. McColl, Jr.
Chairman of the Board and
Chief Executive Officer
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