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I, EDWARD J. FREEL, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE CERTIFICATE OF MERGER, WHICH MERGES:

'“POLLO REY, INC,", A CALIFORNIA CORPORATION,

"UNA MAS, INC.", A CALIFORNIA CORPORATION,

WITH AND INTO "UNA MAS RESTAURANTS, INC." UNDER THE NAME OF
"UNA MAS RESTAURANTS, INC.", A CORPORATION ORGANIZED AND
EXISTING UNDER THE LAWS OF THE STATE OF DELAWARE, AS RECEIVED
AND FILED IN THIS OFFICE THE SEVENTEENTH DAY OF OCTOBER, A.D.
1997, AT 5 O'CLOCK P.M.

A CERTIFIED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO
THE KENT COUNTY RECORDER OF DEEDS FOR RECORDING.
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/
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STATE OF DELAMARE
SECRETARY OF STATE
DIVISION OF CORPORATIONS
FILED 05:00 PH 10/17/1997
+971351953 ~ 2777772

CERTIFICATE OF MERGER
OF

UNA MAS, INC
- A CALIFORNIA CORPORATION)

AND

POLLO REY, INC.
iA CALIFORNIA CORPORATION)

INTO

UNA MAS RESTAURANTS, INC
(A DELAWARE CORPORATION)

The undersigned corporation, a Delaware corporation, does hereby certify:

First That the name and state of incorporation of each of the constituemt corporations of
the merger 1s as follows

_ Name . State of Incorporation
Una Mas, Inc California
Pollo Rey, Inc California
Una Mas Restaurants, Inc Delaware

Second That the Agreement and Plan of Consolidation dated «s of August 29, 1997 by
and among Una Mas. Inc . Pollo Rey, Inc and Una Mas Restaurants, Inc. has been approved,
adopted. certified, executed and acknowledged by each of the constituent corporations in

accordance with the requirements of Section 252(c) of the General Corporation Law of the State
of Delaware

Thuud That the name of the surviving corporation of the merger 1s Una Mas Restaurants,
inc . a Delaware corporation (the "Surviving Cerporation™)

Fourth That the Ceruticate of Incorporation of the Surviving Corporation is hereby

amended and restated to read in its entirety as set forth in Exhubit A attached hereto and made a
pant herecf
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Fifth That the executed Agreement and Plan of Consohdation is on file at the principal
place of business of the Surviving Corporation. The address of said principal place of business is
2301 Leghomn Street, Mountain View, Califoria 94043

Sixth That a copy of the Agreement and Plan of Consolidation will be furnished by the

Surviving Corporation upon request and without charge to any stockholder of any constituent
corporation

Seventh That this Certificate of Marger shall be effective at 11 .59 p m., Eastern Standard
Time, on Sunday, October 19 1997

Eighth The authorized capital stock of each constituent corporation is as follows:

Constituent

Number of
Corporation Name Type of Capital Stock Shares Authonzed
Polio Rey, Inc Commaon Stock, par value 001 per share 10,000,000
Preferred Stock 4,000,000
Sernies A Preferred Stock,
par value 00} per share 718,390
Senes B Preferred Stock,
Jpar value 001 per share 1,300,000
Senes C Preferred Stock,
par value 00! per share 1,360,000
LUna Mas, Inc Common Stock, par vaiue 01 per share 15,000,000
Preferred Stock 5,000,000
Series A Preferred Stock,
par value Ol per share 2,000,000

IN WITNESS WHEREOF, the undersigned has caused this Certificale to be exccuted by
1ts President and attested by its Secretary this [‘_‘['_"1 day of October, 1997.

UNA MAS RESTAURANTS, INC
(a De=lawafe gorporati

= Richard Hamner, President

ver. Secretary
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FEXHIBIT A

AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION
OF

L'NA MAS RESTAURANTS, INC

{ ‘na Mas Corporation a corporation orgamzed and existing under the laws of the State of
Delaware (the ~Corporation ' . hereby cerufies as follows

FIRST The name of the Corporation 1s Una Mas Restaurants, lnc The oniginal

Ceruticate ot Incorparation of the Corporation was filed with the Secretarv of State of the State
ot Delaware on July 25, 1997

SECOND  Pursuant to Sections 242 and 245 of the General Corporation Law of the
State of Delaware this Amended and Restated Certificate of Incorporition restates and integrates
and turther amends the provisions of the Certificate of Incorporation of the Corporation

THIRD The text of tne onginal Ceruficate of Incorporation and any amendment and
restatemen: therero 1s hereby imended and restated to read (n1ts eatrety as follows

ARTICLE I

The nagme of the Corporanionas Una Mas Restautants, Inc

ARTICLE 1]

Tne address ot the registered office of the corporation i the State of Delaware is

frcorporating Sernvaces T rd | S Fast North Street, in the City of Dover. County of Keat, and the
naine of 15 registered aitent at that address s Incorporaning Services, Ltd

ARTICLE HI

The purpose of the Corporation 1s to engage in anv lawful act or actvity for which a
werparation may be arganized under the General Corporation Law of the Sare of Delaware

ARTICLE IV

The Corpuration s autnonzed ‘o 1ssue two classes of shares 1o be designated respectively
{ommoen Steek’ and Preferred Stock 7 The 1012l number of shares of Preferred Stock

withonzed s 0 00w oG 62001 par value per share  The total number of shares of Comion
Stock autherized o 20 D00 caie 3000061 par value per share

BT Y
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A Prefered Stock  The Preferred Steck shall be comprised of 2,032,243
shares designaied as “"Serics A Preferred Stock.” of which ! 351,608 shares shall be
designated “Senies A-+ Preferred Stock™ and 687,638 shares shall be designated
‘Serntes A-2 Preferred Stock™ and 2,872 470 shares designated as “Senes B Preferred
Stock.” of which 1,492 6R6 shares shall be designated “'Series B-1 Preferred Stock,”
206,325 shares shall be designated “Series B-2 Preferrcd Stock™ and 1,173,459 shares
shall be designated ~S<ries B-3 Preferred Stock ” The remaining shares of Pieferred

Siock remain undesignated  The relative nghts, preferences, restnctions and other matters
relating to the Preferred Stock are as follows

{ {Jividends Rights of Prefesred

{a) The holders of the Series A-1 Preferred Stock, Series A-2 Preferred
Stock, Senies B-1 Preterred Stock, Series B-2 Preferrcd Stock and Series 3-3 Preferred
Stock shall be entitled to receive, when, as and if declared by the Board of Directors, out
of funds legally available thercfor, dividends a1 the rate of $0 37, $0 348 80 159, $0 293,
and 5¢ 28 per share per annum on cach cutstanding share ot Seties A-1 Preterred Stock,
series A-2 Preferred Stock, Series B-1 Preferred Stock, Senes B-2 Preferred Stock and
Senes B-3 Preferred Stock. respectively, payable in preference and prionty to any
payment of anv dividend on the Co 'mon  The right 10 such cash dividends on rhe
Preferred Stock shall uor be cumulanive, and no night shall accrue to holders of the
I’reterred Stock by reason of the fact that dividends on such shares are not declaied in any
prior vear  No dividends shall be pard on any Common Stock unless an equal dividend 1s
paid with respect to ali outstanding: shares of Prefesred Stock in an amount for each such
share of Preferred Stock equal to the aggregate amount of such dividends for all Common
Stock mto which each such share of Preferred Stock could then be converted

2 Preference on Liguidation

ta) In the event of any hquidation, dissolution or winding up of the

Corporanon. distnbutions 1o the stockholders ol the Corporation shall be made in the
foliowing mmanner

(1) The holders of the Series A-1 and Series A-2 Preferred
stock shall be enutled to recerve, pnior and in preference to any distribution of any of the
assets of surplus funds of the Corporabion to the hulders oi the Common Stock by reason
of therr onwnership of such stock, (A) the amount of $3 70 per share for each share of
Nertes A-1 Preferred Stock and the amount of §3 48 per share for each share of Series A-2
Preferred Stock, then hetd by them, adjusted fos any stock sphit, combination,
consohdation or stock distnibunons or stock dividends with respect to such shaces. and
‘B3 an amount ejqual to all dectared but unpad dividends on the Senes A-1 and Senes A-2
Preferred Stock as preaded in Section | above (1 the assets and funds thus distiibured
among the holders of tae Series A-1 and Series A-2 Preferred Stock shall be insufficient to
permit the pavment to such holders of the ful! aforesawd preferential amount, then the
entire 2seets and tunds of the Corporancen legally available for distnbution shall be

-
-
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distributed ratably among the holders of the Series A-]1 and Series A-2 Preferred Stock in
proportion to their aggregate preferential amount.

(n) After payment has been made to the holders of the
Series A-1 and Senes A-2 Preferred Stock of the full preferential amounts to which they
shall be entitled, if any, as aforesaid, the holders of the Series B-], Series B-2 and
Series B-3 Preferred Stock shall be entitled to receive, prior and in preference to any
distribution of any of th- assets or surplus funds of the Corporation to the holders of the
Cemmon Stock by reason of their ownership of such stock, (A) the amount of $1.59 per
share for each share of Series B-1 Preferred Stock, the amount of $2.93 for each share of
Series B-2 Preferred Stock and the amount of $2 80 for each share of Series B-3 Preferred
Stock, then held by them, adjusted for any stock split, combination, consolidation, or
stock distributions or stock dividends with respect to such shares, and (B) an amount
equal to all declared but unpaid dividends on the Series B-1, Series B-2 and Series B-3
Preferred Stock as provided in Section |1 above If the assets and funds thus distributed
among the holders of the Series B-1, Series B-2 and Series B-3 Preferred Stock shall be
msufficient to permit payment to such holders of the full aforesaid preferential amount,
then the entire assets and funds of the Corporation legally available for distribution shall be
distributed ratably among the holders of the Series B-1, Series B-2 and Series B-3
Preferred Stock in proportion to their aggregate preferential amount

(i)  Afier payment has been made to the hoiders of the Preferred
Stock of the full preferentigl amounts to which they shall e entitled, if any, as aforesaid,
the holders of the Common Stock shall be entitled 1o share ratably in all remaining assets

to be distributed, based upon the number of shares of Common Stock then held by such
holders

(b) A consolidation or merger of the Corporation with or into any
other corporation or corporations (other than a wholly-owned subsidiary), or the sale,
transfer or other disposition of all or substantially all of the assets of the Corporation or
the consummation of any transaction or series of related transactions which resuits ic the
corporation’s stockholders immediately prior to such transaction not holding at least 50%
of the voting power or'the surviving cr continuing entity shall be deemed a liquidaticn,
dissolution or winding up within the meaning of this Section 2.

(c) In the even: .%ie Corporation shall propose to take any action of the
type descnbed :n subsection (a) or (b) of this Section 2, the Corporation shall, within ten
(i0) days after the date the Board of Directors approves such action or twenty (20) days
prior o any stockholders’ meeting called to approve such action, whichever is =arlier, give
each holder of sha 5 of the Preferred Stc ck written notice of the proposed action Such
wnitten notice shall describe the matenal terms and conditions of such proposed action,
including a descnption of the stock, cash and prrperty 10 be recetved by the holders of
shares of the Preferred Stock upon consummation of the proposed action and the
proposed date of dehvesy thereof If any material change in the facts set forth in the

notice shall occur, the Corporation shall promptly give written notice to each holder of
shares of the Preferred Stack of suck material change

PAaHSIIIZ?
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(d) The Corporation shall not consummate any proposed action of the
type described in subsection (a) or (b) of this Section 2 before the expiration of thiny (30)
days after the mailing of the initial written notie or ten (10) days after the mailing of any
subsequent written notice, whichever is later; Lrovided, howcver, that any such 30-day or
10-day period may be shortened upon the wri.tzn consent of the holders of a majority of
the outstanding shares of the Preferred Stack

(e) If the Corporation shall propose to take any action of the type
described 1n subsection (a) or (b) of this Section 2 which will involve the distribution of
assets other than cash, the Corporation shall prompily 2ngage independent competent
appraisers to determine the value of the assets to be disiributed to the holders of shares of
the Preferred Stock and the Common Stock. The Corposztion shall, upon receipt of such

appraiser's valuation, give prompt written notice of the appraiser's valuation to each holder
of shares of the Preferred Stock.

3 Voting Rights. Each holdes of shares of Preferred Stock shall be entitled
1o the oumber of votes equal to the number of shares of Common Stock into which such
shares of Preferred Stock could be converted on the record date for the vote or consent of
stackholders and shall have voting nghts and powers equal to the voting rights and
powers of the Common Stock. The holder of each share of Preferred Stock shali be
entitled to notice of any stockholders' meeting in accordance with the Bylaws of the
Corporation and shall vote with holders of the Common Stock upon any matter submitted
to a vote of stockholders, gxcept those matters required by law to be submitted to a class
vote Fracuonal votes by the holders of Preferred Stock shall not, however, be permitted
and any fractional voting rights resulting from the above formula (after agg.egating all

shares into which shares of Preferred Stock held by each holder could be cunverted) shall
be rounded to the nearest whole number

4 Conversion Rights The holders of Preferred Stock shall have conversion
rights as follows

(a) Each share > Preferred S1ock shall be convertible, at the option of
the holder thereof, at any time . the principal office of the Corporation or any transfer
agent for such shares, into fully paid and nonassessable shares of Common Stock of the
Corporation.  The oumber of shares of Common Stock into which each share of
Sertes A-1 Preferred Stock may be converted shall be determined by dividing $3.70 by the
Series A-1 Conversion Pnice determuned as hercinafler provided in effect at the time of the
conversion The Senies A-1 Conversion Price per share shall initially be $3.70 for the
Series A-1 Preferred Stock, subject to adjustment as provided herein. The number of
shares of Common Stock into which each share of Series A-2 Preferred Stock may be
converted shall be determined by dividing $3 .48 by the Scries A-2 Conversion Price
determined as hereinatter provided in effect at the time of the conversion The Series A-2
Conversion Price per share shall initially be $3 48 for the Series A-2 Preferred Stock,
subject to adjustment as provided herein. The number of shares of Common Stock into
which cach share of Series B-1 Preferred Stock may be converted shall be determined by
dividing $1 59 by the Series B-1 Conversion Price determined as hereinafier provided in
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effect at the time of the conversion. The Series B~1 Conversion Price per share shall
initially be $1.59 for the Series B-1 Preferred Stock, subject to adjustment as provided
herein. The number of shares of Common Stock into which each share of Series B-2
Preferred Stock may ve converted shall be determined by dividing $2.93 by the Series B-2
Conversion Price determined as hereinafter provided in effect at the time of the
conversion. The Series B-2 Conversion Price per share shall initially be $2.93 for the
Series B-2 Preferred Sock, subject to adjustment as provided herein. The number of
shares of Common Stock into which each share of Series B-3 Preferred Stock may be
converted shall be determined by dividing $2.80 by the Series B-3 Conversion Price
determined s hereinafter provided in effect at the time of the conversion. The Series B-3
Conversion Price per share shall initially be $2 80 for the Series B-3 Preferred Stock,
subject to adjustment as provided herein.

(b)  Each share of Preferred Stock shall be converted into Common
Stock automatically in the manner provided herein upon the earlier to oceur of (1) the time
the consent of at least 66-2/3% of the outstanding Preferred Stock to such conversion is
obtained, or (it) the closing of the sale of the Corporation's securities pursuant to a firm
commitment underwntten public offering from which the Corporation receives gross
proceeds of not less thar $11,000,000 at a purchase price of not less than $6.00 per share
(as adjusted for stock splits, stock dividends, reorganizations and the like).

{c)  Before any holder of Preferred Stock shall be entitled to convert the
same into Common Stock, such holder shall surrender the certificate or certificates
therefor, duly endorsed in blank or accompanied by proper instruments of transfer, at the
pnncipal office of the Corporation or of any transfer agent for the Preferred Stock, and
shall give written notice to the Corporation at such office that such holder elects to
convert the same and shall state in writing therein the name or names in which such holder
wishes the certificate or certificates for Common Stock to be issued. As soon as
practicable thereafier, the Corporation shall issuc and deliver at such office to such
holder’s norunce or nominees, certificates for the number of whole shares of Common
Srock to which such holder shall be entitled No fractional shares of Common Stock shall
be issued by the Corporation and all such fractional shares shall be disregarded. In lieu
thereot, the Corporation shall pay in cash the fair market value of such fractional share as
determined by the Board of Directors of the Corporation. Such conversion shall be
deemed to have been made as of the date of such surrender of the Preferred Stock to be
converted, and the person or persons entitled to receive the Common Stock issuable upon

such conversion shall be treated for all purposes as the record holder or holders of such
Cemmon Stock on said date

(d)  The Conversion Price for cach senes of Preferred Stock shall be
subject to adjustment from time 1o time as follows'

_ {i)  Incase the Corporation shall at any time subdivide
the outstanding shares of Common Stock, or shall issue a stock dividend on its
outstanding Common Stock, without an equivalent subdivision of, or dividend on, the
Prefirred Stack, the Conversion Price in effect immediately prior 1o such subdivision or
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the 1ssuance of such eividend shalf be pronortionately decreased, and in case the
Corporation shall ar any time combine tYie outstanding shares of Common Stock, without
an equivalent combination of the Preferred Stock, the Conversion Price in effect
immediately prior to such comtination shail be proportionately ircrcased, effective at the

close of business on tne date of such subdivision, dividend or combination, as the case may
be

(1) If after the date of filing of this Amended and
Restated Certificate cf Incorperation with the Delaware Secretary of State the
Corporation shall issue or sell Equity Securities as defined in Section 4(e}1) below at a
consideration per share (the "Lower Price”) less than the Conversion Price for any senes
of Preferred Stock 1o effect immediately priof to the time of such issue o+ sale, then
forthwith upoun such issue or sale, the Conversion Price of each share of such series of

Preferred Stock shall be adjusted to a price {calctlated to the nearest cent) deiermined by
dividing

(A) an amount equal to the sum c<f (2.) the
number ol shares of Common Stock outstanding unmediately pnior to such :ssue or sale
muiluphed by the then cxasting Conversion Price, (y) the number of shares uf Con:mon
Stock 1ssuavlz upon conversion or exchange of any shares of stock or canvertible
securities of the Corporation outstanding immedately pnior to such issue or sale multiplied
by the then exasung Conversion Price, and {z) an amount equal to the aggregate
“consideratuon actuallv received” by the Carporation upon such wsue or sale, by

(B} the sum of the number of shares of Common
Stock outstanding wmmediately afier such issue or szl and the number of shares of

Coemmon Sicck tssuable upon conversion or exchange of any shares of stock of the
Corporauon cutstanding imroediately afier such i3sue or sale

(e) Far purposes hereof the following provisions shall be
appicable

0 The term "Equity Securiues” shall mean any shares
cf Common Stock. or any obligation, any share of siock cor other secunty of the

Corporation convernble 1b1o, exercisable or exchungeable for Commun Stock except for
‘1) shzres of Common S:ock issued ci issuable to officers. directors, empioyees o
consultants of the Corporanion pursuant to stock grants. stock purcbase and stock option
plans or other sicck incentive programs. agreements or arrangements zpproved by the
Aoard of Directors, {i1) shares 1ssuerd Ursuanrt 10 transactions described in subsaection
{e)(i) of thus Secuon 4 (1) shares of capntal stock i1ssued 1n connection with the
Agreement and Plan of Consohidation dated as of September 29, 1997 io which the

Company 's a panty and (1v) snarcs of Common Stock 1ssued upon conversion of the
FPreferred Stock

i) In the casc of an issue or sale for cash of shares of
Common Stock or shares caonvertible intc or exchangeanle for Commen Stock, the

PaAnsIyVTy
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"consideration actually received” by the Corporation therefcr shall be deemed to be the

amount of cash received, before deducting therefrom any commissions or expenses paid
by the Corporation

(iii)  In case of the issuance (otherwise than upon
conversion or exchange of obligations or shares of stock of the Corporation) of additional
shares of Common Stock for a consideration other than cash or a consideration partly
other than cash, the amount of the consideration other than cash received by the
Corporation for such shares shall be deemed to be the value of such consideration as
determined reasonablv and in good faith by the Board of Directors.

(iv) Incase of the issuance by the Corporation in ary
manrner of any rights to subscribe for or to purchase shares of Common Stock, or any
options for the purchase of shares of Common Stock or stock convertible into Common
Stock, all shares of Common Stock or stock convertible into Common Stock to which the
holders of such rights or options shall be entitled to subscribe for or purchase pursuant to
such rights or options shall be deemed "outstanding” as of the date of the offering of such
nights or the granting of such coptions, as the case may be, and the minimum azgregate
consideration named in such rights or uptions for the shares of Common Stock or stock
convertible into Common Stock covered thereby, plus the consideration, if any, received
by the Corporation for such nghts or options, sha!l be deemed to be the "consideration
actually received” by the Corporation (as of the date of the offering of such rights or the
granting of such options, as the case may be) for the issuance of such shares.

(v) In case of the issuance or issuances by the
Corporation in any manner of any obligations or of any shares of stock of the Cerporation
that shall be convertible into or exchangeable for Common Stock, all shares of Common
Stock issuable upon the conversion or exchange of such obligations or shares shall be
deemed issued as of the date such obligations or shares are issued, and the amount of the
“consideration actually received” by the Corporation for such additional shares of
Common Stock shall he deemed to be the total of (x) the amount of consideration
recetved by the Corporation upon the issuance of such obligations or shares, as the case
may be, plus (y) the minimum aggregate consideration, if any, other than such obligations

or shares, receivable by the Corporation upon such conversion or exchange, except in
adjustment of dividenas.

(v1) The amount of the "consideration actually received”
by the Corporation upon the issuance of any rights or options referred to in subsection (iv)
above or upon the issuance of any obligations or shares which are convertible or
exchangeable as described in subsection (v) above, and the amount of the consideration, if
any, other than such obligations or shares so convertible or exchangeable, receivable by
the Corporation upon the exercise, conversion or exchange thercof shall be determined in
the same manner provided in subsections (ii) and (iii) above with respect to the
consideration received by the Corporation in case of the issuance of additional shares of
Common Stock, provided, however, that if such obligations or shares of stock so
convertible or exchangeablc are issued (i payment or satisfaction of any dividend upon any
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stock of the Corporation other than Common Stock, the amount of the "consideration
actually recetved” by the Corporation upon the original issuance of such obligations or
shares or stock so convertible or exchangeable shall be deemed to be the vatue of such
obligations or shares of stock, as of the date of the adoption of the resolution declaring
such dividend, as determined by the Board of Directors at or as of that date. On the
expiration of any nghts or options referred to in subsection (iv), or the termination of any
right of conversion or exchange referr=d to in subsection (v}, or any change in the number
of shares of Common Stock deliverable upon exercise of such options or rights or upon
conversion of or exchange of such convertible or exchangeable securities, the Conversion
Price then in effect shall forthwith be readjusted to such Conversion Price as would have
obtained had the adjustments made upon the issuance of such option, right or convertible
or exchangeable securitics been made upon the basis of the delivery of only the number of
shares of Common Stock actually delivered or to be delivered upon the exercise of such
rights or options or upon the conversion or exchange of such securities

(vit)  fn the event the Corporation shall declare a
distribution payable in securities of other persons, evidences of indebtedness issued by the
Corporation or other persons or options or rights not referred to in this Section 4(¢), then,
in each such case, the holders of the Preferred Stock shall be entitled to the distributions
provided for in Section 1 above, and no adjustment to the Conversion Price provided for
in this Section 4 shall be applicable

(f) . The Corporation will not, by amendment of its Certificate of
Incorporation or through any reorganization, transfer of assets, consolidation, merger,
dissolution, issue or sale of securities or any other voluntary action, avoid or seck to avoid
the observance or performance of any of the terms to be observed or performed hereunder
by the Corporation, but will at all imes in good faith assist in the carrying out of all the
provistons of this Section 4 and in the taking of all such action as may be necessary or

approprate in order to protect the conversion rights of the holders of the Preferred Stock
against impawrment.

(g) Upon the occurrence of each adjustment or readjustment of
the Conversion Price pursuant to this Section 4, the Corporation at its expense shall
promptly compute such adjustment or readjustment i accordance with the terms hereof,
and shall prepare and turnish to cach holder of Preferred Stock affected thereby a
certificate setting forth such adjustment or readjustment and showing in detail the facts
upon which such adjustment or readjustment is based. The Corporation shall, upon the
written request at any time of any holder of Preferred Stock, furnish or cause to be
furnished to such holder a like certificate setting forth (i) such adjustment or readjustment,
{11) the Conversion Price at the ime 1n effect, and (iii) the number of shares of Common
Stock and the amount. if any, of other property which at the time would be received upon
the conversion of such holder's shares of Preferred Stock

(h) The Corporation shall at all times reserve and keep
available, out of its authonzed but umssued Common Stock, solely for the purpose of
effecting the conversion of the Preferred Stock, the full number of shares of Common
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Stock deliverable upon the conversion of all Preferred Stock from time to time
outstanding. The Corporation shall from time to time (subject to cbtaining necessary
director and shareholder action, which the Corporation shall use its best efforts to obtain),
in accordance with the laws of the State of California, increase the authonzed amount of
its Common Stock if at any time the authorized number of shares of its Common Stock

remaining vrussued shall not be sufficient to permit the conversion of all of the shares of
Preferred Stock at the time outstanding.

5. Status of Converted Stock. In the event any shares of Preferred Stock
shall be converted pursuant to Section 4 hereof, the shares so converted shall be canceled
and shall not be issuable by the Corporation, and the Certificate of Incorporation of the
Corporation shall be appropriately amended to effect the corresponding reduction in the
Corporation's authorized capital stock.

6 Changes So long as any shares of Preferred Stock are outstanding, the
Corporation shall not. without first obtaining the approval by vote or written consent, in
the manner provided by law, of the holders of at least a majority of the total number of
shares of the affected series of Preferred Stock outstanding, voting as separate classes:
(1) alter or change any of the powers, preferences, privileges or rights of the Series A-1,
Series A-2, Senes B-1, Series B-2 and Series B-3 Preferred Stock; (2) create any new
class or series of shares having preferences prior to or being on a parity with the
Series A-1, Series A-2, Series B-1, Series B-2 or Series B-3 Preferred Stock as to
dividends or liquidation; or.(3) amend the provisions of this Section 6.

ARTICLE V

To the fullest extent permitted by the General Corporation Law of the State of Delaware,
a director of the Corporation shall not be personally liable to the Corporation or its stockholders
for monetary damages for breach of fiduciary duty as a director. Any repeal or modification of
this paragraph by the stockhoiders of the Corporation shall be prospective only, and shall not
adversely affect any limitation on the personal hiability of a director of the Corporation with
respect to any act or omission occurring prior to the time of such repeal or modificaticn.

LR N 2

FOURTH This Amended and Restated Certificate of Incorporation has been duly
approved by the Board of Directors.

FIFTH This Amended and Restated Certificate of Incorporaticn has been duly adopted

by the stockholders of the Corporation in accordance with the provisions of Sections 242 and 245
of the General Corporation Law of the State of Delaware
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IN WITNESS WHEREQF, the Corpgration has caused this Amended and Restated
Certificate to be signed by its President on 17 L 1997

S il

Richard T. Hamner, President

Fass3311 Y
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STATE OF CALIFORNIA

FRANCHISE TAX BOARD TAX CLEARANCE
SACRAMENTO CA 95812-1665 CERTIFICATE

September 9, 1997

EXPL.IATION DATE: ZDecember 15, 1997

GRAY ET AL

STEVE GIBSON

400 HAMILTON AV

PALD ALTO CA 94301-1825

ISSUED TO: POLLO REY, INC.
Entity ID 1990462

This is to certify that all taxes imposed under the Bank and
Corporation Tax Law on this corporztion have been paid, assumed, or are
secured hy other means.

If a final return has not been filed, one should be filed within two months
and 15 days after the clase of the month irn whi.ch the dissolution or
withdrawal takes place. If the corporation was inactive, a statement to
that effect should be attached to the tax forms. All returns remain
subject to audit until the expiratisn of the normal statutor: period.
Failure to file required returns may result in additional assessments,

A copy of this Tax Clearance Certificate has been sent to the Office of the
the Secretary of State. This original Tax Clearance Certificate
may be retained in the files of the corporatioi.

By the Expiration Late noted above, this corporation must have filed

the documents required by the Secretary of State to dissaolve, withdraw

or merge. Requests for the appropriate documents must be directed to:
Office of the Secretary of State at 1500 11lth Street, 3rd Floor, Sacramento
CA. 95814, or by telephone,(916) 657-54948.

NOTE : 1f the required documents are not filed with
the Secretary of State prior ta the Expiration
Date noted above, the corporation will remain
subhject to the filing requirements of the Bank
and Corporation Tax Law.

By H. Hermansen

Special Audit Unit
Corporation Audit Section
Telephone (916) B45-41246
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