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04/67.60 THU 11:00 FAX 1310 288 53 ZIFFREN & ZIFFREN ~+> Stef Powers @003
" Swp. B. 2000 S:B0AM SWEENEY LEV & BLINKGFF, LLP

AMENDMENT NO. 1
TO
RARE ORCHID AGREEMENT

WHEREAS, the parties to this Amendment No. 1 are the partias to the
undated Agreement by and between QVC, Inc. (“OQVC™), Orchids, LLC
("“Company”) and Stefanie Powers and Yoakum Valley Productions, Inc. with
respect ta certain paragraphs (the "Agreement”) relating to the assignment of the
Rare Orchid Mark, as further defined in the Agreement; and

WHEREAS, the parties desire to amend the Agreement to clarify the
understanding of the parties regarding the effective date of the Assignment of the
Mark; and

WHEREAS, pursuant to Paragraph 10{z) of the Agreement, the
Agreement may not be varied, amended, or madified unless in writing signed by
the parties thereto.

NOW THEREFORE,
1. Paragraph 1 of the Agreement shall be amended to read as follows:

1. Assignment. Effective as set forth in subparagraph 1(a)
befow. QVC hereby irevocably transfers and assigns to Company or its
designee forever all of its rights, title and interest in and to the Mark (hereinatter,

the “Assignment’).

2. Paragraph 1 of the Agreement shall be amended by the addition of
the following subparagraphs 1(A): '

()  This Assignment and the grant of ﬁ: Licﬁ_ecnse incsaragmph y
and all rights and obligations accruing to the paities from su
22[;;:; ment andgLicense, shall not become effective until and on the d-a‘ﬁ?£ odfg)e
acceptance by the United States Patent anq.Trademq.rk Office (as md‘Sctzte yt
the stamped and dated Trademark Office Filing Receipt) of a ven'_ﬁec:_ Nem;ag_
of Use as filed in connection with the Mark (U.S. Trademark Applica son[ ! :ﬁse o
557272 filed October 9, 1998). Untl such date, Company shall havedawﬁh se !
use the Mark subject to the limitations set forth in the Agreement, an

quality control pravisions, as the parties may agree.

All other terms and conditions of the Agreement shall remain unchanged.

i i \tiple originals, therefore signature on
This Amendment No. 1 s prepared in mu ;
on:a original shall constitute and be of the same effect as signature on all

originals.

FjDOdLMx:-\RAREORCH‘ﬁ.AGREBIEm.QOC
GR
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(8/07/0¢ THU 11:01 FAX 1310 28F 9153 ZIFFREN & ZIFFREN +++ Stef Powers @oo4
Sep. §. 2000 9:50AM  SWEEL  LEV & BLINKQFF. LLP No.6348 P. 3/3

IN WITNESS WHEREOQF, the parties hereto have executed this
Amendment No. 1 to the Agresment as of the [st _day of August, 2000.

ORCHIDS, LL - ,/7
80@1 G s g

Tite: 17 5,
QVC. Inc.

By (T Zﬁ?

|

UE HM@L&/
YOAKUM VALLEY RODL}C@, INC.
8y: ’ wél&/
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AGREEMENT

THIS AGREEMENT (“Agreement”) is entered into as of the __ day of October,
1999, by and between QVC, Inc. ("QVC"), a Delaware corporation with its principal
place of business at Studio Park, 1200 Wilson Drive, West Chester, PA 19380, and
Orchids, LLC (“Company”), a Wisconsin limited liability company with its principal
place of business at 6804 Seybold Road, Madison, WI 53719.

BACKGROUND

WHEREAS, QVC and its affiliates promote, market, sell and distribute
(collectively, "Promote") a private label line of fragrance products presently called,
bearing the label, or otherwise marketed in connection with the name, “Rare Orchid”
(hereinafter, collectively, the “Products™) through various means and media, including
without limitation, their televised shopping programs (the "Programs"). ‘“Rare Orchid” is
a trademark currently owned by QVC (hereinafter, the “Mark™).

WHEREAS, Company has represented to QVC that it has certain rights, title and
interests in and to the Products, including without limitation, the right to manufacture
and/or assemble the Products. Company and QVC desire that Company manufacture
and/or assemble the Products for QVC.

WHEREAS, QVC desires to assign to Company all of its rights, title and interests
in and to the Mark.

WHEREAS, as a condition of and in consideration of QVC’s assignment of the
Mark to Company, QVC and Company desire to set forth the terms _under which QVQ
shall have the exclusive right to Promote the Products through certain means and media,
and that Stefanie Powers, a representative of Company (hqrelnafter.refcned t<_) as gle
“Spokesperson’’), appear on certain of the Programs to assist QVC in promoting the

Products.

NOW, THEREFORE, incorporating the foregoing background, and for good and
valuable consideration, the receipt and sufficiency of which is hereby acknowledged, and
intending to be legally bound hereby, the parties hereto agree as follows:

1. Assignment. Effective as of the date hereof, Q_VC -hereby' irrevocgbly
transfers and assigns to Company or its designee forever all of its rights, title and interests
in and to the Mark (hereinafter, the “Assignment’). Company l?ereb).f a.ccepts such )
Assignment. Notwithstanding the foregoing, QVC shall retain its existing inventory o

TRADEMARK
REEL: 002480 FRAME: 0708



Products bearing the label “Rare Orchid” and shall use commercially reasonable efforts to
sell such Products. In this regard, the parties hereto acknowledge and agree that nothing
in this Agreement is intended to prohibit QVC from Promoting its existing inventory of

Products through any means or media, subject to the limitations of paragraph 2 of this
Agreement.

2. Grant of License and Other Rights.

(a) As a condition of and in consideration of the Assignment, Company grants
to QVC and its affiliates throughout the Term (as defined in paragraph 4 below) of this
Agreement and the Sell-Off Period (as defined in paragraph 4 below): (1) the exclusive
right in North America, the United Kingdom, Ireland and Germany (hereinafter, the
“Territory”) to Promote the Products through Direct Response Television (as defined
below); (ii) the nonexclusive right in the Territory to Promote the Products by all means
and media; (iii) the nonexclusive worldwide right to Promote the Products through the
internet and hereto acknowledges and agrees that any Promotion of Products by QVC
outside the Territory through the internet and any resulting sales therefrom shall not
constitute a breach of this Agreement; and (iv) the right to use, publish, repreduce and
transmit the trademarks, trade names and/or logos used and/or developed by Company in
connection with the Products, including without limitation the Mark (whether now in
existence or created hereafter, collectively, the “Trademarks”™) to Promote the Products in
accordance with the terms and conditions of this Agreement. For purposes gf ‘Fhis
Agreement, “Direct Response Television” shall mean any electronic transmiission through
which a consumer is requested to purchase any product or service by mgﬂ, tel'ephone or
other electronic means, including without limitation, televised electronic retail programs,
infomercials, direct response commercial spots and any computer—b:lsc?d shopping
services, including without limitation, on-line services;_exc.ept that “Direct .Response
Television” shall not include (i) an internet website mamt'amed by any retail store to
which Company sells its Products by means other than Direct Response 'gel_e.:wmo‘n,t e
through which consumers may be requested to purchase the Products, anh(llgl_'flf;lm
website maintained by Company for informational purposes only, through whic
consumers are directed to QVC to purchase the Products.

(b) In the event that during the term of the Agreement Compar.ly exherc;ﬁfs its
rights to Promote the Products in the Terri‘Fory _through any means c;ftrrtedll)a ;J; :t; tha;n
Direct Response Television or QVC exercises 1t§ non-exclusive ng sh gt T )
Products in the Territory through retail distribution (other than throug_ its ? o st ,
such Promotion of Products by either QVC or Company shall bc.a cc?ns1sten w1t A
distribution patterns for other comparable fragrance and cosmetic lines promoted by

QVC.
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(c) The Spokesperson grants to QVC and its affiliates throughout the Term of
this Agreement: (i) the exclusive right in the Territory to use her name, likeness, image,
voice and performance (the “Endorsement”) to Promote the Products through Direct
Response Television in accordance with the terms and conditions of this Agreement; (ii)
throughout the Term of this Agreement and the Sell-Off Period, the nonexclusive right in
the Territory to use the Endorsement to Promote the Products through any means or
media; and (i1} throughout the Term of this Agreement and the Sell-Off Period, the
nonexclusive worldwide right to use the Endorsement to Promote the Products through
the intemet. QVC shall not take any action which would subject the Spokesperson to
redicule or otherwise portray her in an unfavorable light. QVC shall use reasonable
efforts to use current photographs of the Spokesperson in Promoting the Products.

(d) In accordance with the terms of subparagraphs 2(a) and 2(b), Company
retains the nonexclusive right to Promote the Products through any means or media other
than Direct Response Television. In the event that during the Term of the Agreement and
for a period of four (4) years thereafter, Company Promotes the Products in the Territory
other than through QVC, Company shall pay to QVC a royalty equal to five percent (5%)
of Company Net Sales (as defined below) of Products in the Territory; provided, that
Company shall use best reasonable efforts to assure that any Promotion of Products by
Company outside the Territory shall not be for retail distribution within the Territory.
For purposes of this Agreement, “Company Net Sales” shall mean the gross revenue
actually received by Company from sales of Products during the applicable term, less
returns, shipping and handling charges, and sales, use and other taxes.

(e) All royalties payable to QVC hereunder shall be paiq to QVC ona
quarterly basis within thirty (30) days of the last day of the quarter in which Cgrgpany
received revenue. All payments shall be accompanied by a statement summarizing for
each quarterly period: (i) the number of units of the Products sold by Compgny, its
affiliates or sublicensees for all means and media other than to QVC, and (ii) the royalty
payable to QVC thereon. Company shall keep full and accurate recor'ds as reasonabt{yh.
necessary to determine the royalties payable to QVC hereunder. -Durm.g the Terrrﬁ?1 this
Agreement and for a period of five (5) years thereafter, QVC or 1its des.lg_nees sha ’ave
the right on ten (10) business days notice and at reasonable hours, to VlSlt' (?ompagzr s
offices or other facilities to examine Company’s books ax.ld records pertaining to ; e
Promotion of the Products by Company and to make copies therco.f. ”};he terms O .
subparagraph 2(d) and this subparagraph 2(e) shall survive the exp'lratuzin or term;rz
of this Agreement, provided that the Agreement has not been terminate hpursuz;n ©
subparagraph 4(b). Hereinafter, the rights granted to QVC pursuant to this paragrap

are collectively referred to as the “License”.

3, Products.
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(a) From time to time, QVC may issue to Company a consignment order, the
current form of which is attached hereto as Exhibit “A” and incorporated herein by
reference (any such consignment order, as may be 1ssued from time to time, is hereinafter
referred to as a “‘Consignment Order”). Hereafter, any purchases of Products by QVC
shall be made according to the terms set forth in this Agreement and on any such
Consignment Order(s). This paragraph 3, together with all other terms of each
Consignment QOrder, shall survive the expiration or termination of this Agreement.
Notwithstanding anything to the contrary contained in this Agreement or otherwise, QVC
makes no representations or warranties with respect to (i) the amount of Products that
may be sold through the Programs, if any, (11) the number of times, if any, the Products
may be offered for sale on the Programs or (iii) the amount of revenue, if any, that may
be generated through any sales of Products on the Programs. This Agreement does not

obligate QVC to purchase any Products from Company or to Promote or sell any
Products.

(b) During the Term of this Agreement, Company and/or the Spokesperson, at
their sole expense, shall provide to QVC or its designee, upon the request of QVC, (i) all
research and development for the Products, and subject the Products to all necessary or
appropriate quality control procedures, independent consumer and market research, and
other testing to ensure that the Products fully comply with all claims made or to be made
about the Products and any applicable state and federal laws, rules and regulations, (i1)
consulting and advisory services with respect to QVC's efforts to Prornot.e the Prodycts,
and (iii) such other creative input as QVC may deem reasonably appropriate from time to
time.

4. Term.

(a) Generally. The initial term of this Agreement (the “Initial Term™) sball
commence on the date hereof and shall expire one (1-) year after any Produczhf?rst airs on
any Program after the date hereof. Upon the expiration of thg I'nmal Term, 1ts + each
Agreement shall automatically and continually renew for addmona} one-;l,fleai. 5;{11 ,
a “Renewal Term,” and the Initial Term and all Renewz}l T'erms being col fecs 1the }; o

ferred to herein as the “Term”) in perpetuity, unless (1) <.31.ther party notifie b
ety ‘tine. at least 30 days prior to the end of the Initial TBI'I‘-I'I or any Repewa etl:m,
zsarttﬁ,elza?: max::f’be of its intent to terminate the Agreemcnt,landtgl) l\tlli:; l;leitgilrlnsl,lies o

1 th’e Initial Term or such Renewal Term are less than
121211‘111?: (c:slréﬁfh terms are defined in paragraphs 4(d) and (&) hereof).

a

4
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twenty days’ prior written notice to QVC of its intent to terminate and QVC shall have no
further liability to Company; however, Company shall not have the nght to terminate this
Agreement (1) if QVC does not receive the Products fifteen (15) days before the Air Date,
(i1) if the Spokesperson is unable for any reason to make an Appearance (as defined in

paragraph 5) on such Air Date, or (ii1) if the Agreement 1s not executed on or before
October 8, 1999.

(c) Right to Cure. Notwithstanding anything to the contrary contained in
paragraph 4(a) hereof, if Company gives QVC timely notice of its intent to terminate the
Agreement due to insufficient Net Retail Sales for the Initial Term or the then-current
Renewal Term, as the case may be, then QVC may cure such shortfall by issuing
Consignment Order(s) for Products in quantities which, if added to existing Net Retail
Sales for such period, would yield Net Retail Sales equaling or exceeding the Minimum
Amount for such period, provided that QVC may not return to Company any Products
received by QVC under such consignment orders unless such Products do not meet the
quality assurance standards of QVC. In such case, such notice of termination shall be
deemed rescinded, and the Agreement shall renew for another Renewal Term. Net Retail
Sales derived from Products ordered pursuant to such right to cure shall not be counted
toward the Minimum Amount applicable to the next succeeding Renewal Term.

(d) Faijlure to Achieve Minimum Amount. If Company gives QVC timely
notice of its intent to terminate the Agreement due to insufficient Net Retail Sales for the
Initial Term or the then-current Renewal Term, as the case may be, and QVC fails tq
exercise its right to cure under paragraph 4(c) hereof, then the Agreemex.lt shall tt?rrmnate
at the conclusion of such Term, whereupon QVC may continue to exercise the L1cen§e
rights, including the Endorsement, for as long as necessary to Prom'o.te the Products (1) to
sell off any of its remaining inventory of Products, (ii) to place additional ordf,‘rs foi1
Products to fulfill any remaining unfilled customer orders for lfroc’i,ucts, gnd (ii1) tov én;e
such additional orders fulfilled by Company (the “Sell-Off Period”). Faﬂurelof (t) 0
achieve the Minimum Amount in the Initial Term or any Renewal Term shall no

constitute a breach of this Agreement.

(e) Minimum Amount. For purposes of this Agreement, "Minimurq {krlnrlczunt
hall mean One Million Five Hundred Thousand Dollars ($1,500,000) 1n'tt{e Imtlzm ermt,
Zn?i for each succeeding Term, one hundred ten percent (110%) of the Minimum Amoun

applicable to the immediately preceding Term.

(H Net Retail Sales. For purposes of this Agreement, “Net E_letz:;lasjéz 5}\1;1(1:1
mean the cumulative gross sales price for Products set 'forth on the 12:1/0;0;)(65 e
haser. exclusive of: (1) any sales, use, €xcise or v'alue—a e , D
2;rrle(:idti}tls? g;lsgounts: settlements, or other allowances granted with respect to return

TRADEMARK
REEL: 002480 FRAME: 0712



Products, (iii) any customs, duties or similar import impositions related to such sale and
due from QVC, and (iv) any charges for freight, insurance and/or packaging.

5. Appearances.

(a) If requested by QVC, the Spokesperson, subject to her reasonable
availability, shall make at least ten (10) Appearances on the Programs during each year
during the Term of this Agreement. For purposes of this Agreement, an “Appearance”
shall mean a one (1) to three (3) day period during which the Products may be offered for
sale on certain of the Programs. The Spokesperson agrees to appear in promotional
announcements featuring the Programs, at dates and times determined by QVC, subject to
her reasonable availability. Unless otherwise determined by QVC, all Appearances and
promotional announcements shall take place at QVC’s studios in West Chester,
Pennsylvania. Any costs and expenses of the Spokesperson that may arise in connection
with all Appearances and promotional announcements, including without limitation,
travel, lodging and food, shall be borne by Company. QVC makes no representations or
warranties with respect to the number of Appearances, 1f any, that it may request the
Spokesperson to make. Company and QVC may mutually agree to replace any
Spokesperson at any time during the Term of this Agreement. In the event of the death or
disability of the Spokesperson, or the failure of the Spokesperson to make an Appearance
required pursuant to this Agreement for any other reason, Company shall use its best
efforts to provide an alternative Spokesperson satisfactory to QVC.

(b) Company agrees to protect, defend, hold harmless and indemnify QVC
and its affiliates, employees, agents, officers and directors, from and against any and all
claims, actions, suits, costs, liabilities, damages and expenses (including, without
limitation, all attorney’s fees and court costs) arising out of or related to any acts or
omissions of Company or Spokesperson in connection with the Appearances, which
obligation shall survive the expiration or termination of this Agreement.

(©) QVC agrees to prdtect, defend, hold harmless and ind?mnif).f Company
Company may have for any claims arising out of
false claim(s) made by QVC regarding the Products,'provided that Comp;agy andﬁor C;}\l]ec
Spokesperson did not fumish such claim(s) or matena} supporting such ¢ Tr[fc) dc;fense
and that Company promptly notifies QVC of such claims and QVC controls

of such claims.

from and against any and all liability

6. Non-Compete.

(a) Except as contemplated hereunder and without the prior- written consent gf
QVC, neither Company nor Spokesperson shall, duripg the Tern} of "[hlS Agr‘eement, an
durin’g the six (6) month period following the expiration or termination of this

6
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Agreement, promote, advertise, endorse or sell (1) any fragrance, skin care and/or

cosmetic products, including without limitation the Products, anywhere in the Territory
through Direct Response Television.

(b) Notwithstanding the foregoing, in the event that during the Term of this
Agreement, Spokesperson’s association with Company is terminated for any reason and,
in connection with such termination, Spokesperson’s role as the Spokesperson under this
Agreement is terminated, then Spokesperson’s obligations pursuant to this paragraph 6,
except the obligations with respect to the Products, shall terminate upon the later of the
date which 1s (a) one (1) year after the date of the last Appearance, or (b) one (1) year
after the effective date of the termination of Spokesperson’s association with Company.
In the event that during the Term of this Agreement, Spokesperson’s role as the
Spokesperson under this Agreement is terminated for any reason other than in connection
with the termination of Spokesperson’s association with Company, then Spokesperson’s
obligations pursuant to this paragraph 6, except the obligations with respect to the
Products, shall terminate upon the date which is one (1) year after the date of the last
Appearance. Notwithstanding the foregoing, Spokesperson shall not be bound by the
terms and conditions of this paragraph 6, except the obligations with respect to the
Products, if the Agreement terminates on the Air Date. Spokesperson’s obligations with
respect to the Products shall in all cases terminate upon the date which 1s six (6) months
after the expiration or termination of this Agreement, as set forth in the first sentence of
paragraph 6. This paragraph 6 shall survive the expiration or termination of this
Agreement.

7. Representations, Warranties and Covenants.

(a) Company represents, warrants and covenants, v‘vhich representations,
warranties and covenants shall continue during the Term of th1§ {\grecment and shall
survive the expiration or termination of this Agreement, til}at: (1) it possesses tbe full
power and exclusive right to grant the License to QVC; .(11) the execution, deh.very and
performance of this Agreement by Company does not violate any agreement, .msf.n.lglent,
judgment, order or award of any court or arbitrator or any law, rule or Fe‘gullatmnE h(;lrl)
each Product shall comply with all foreign, federal, state, county, rpummpa or t01 o
statutes, laws, orders and regulations of any goverqmental or quaspgovemmer;t?ed ;
(iv) QVC’s use of the License, and QVC’s.Promotlon of tbe Products as iermr oo
hereunder, will not infringe or otherwise Ylolate thn=j copyrlgt-ltla tr.adem?lr 1s o S
proprietary rights of third parties or constitute unfair cqmpetltlon, (\2 allc altmt e
concerning the Products made by Company are, .and will bfa, trug an cc_)rn:)c1 21 e
such claims are made, and supported by data wl.nch complies with appl}xlca e aw(;mﬁnts
(vi) except as contemplated hereunder, th§re exist no agreements, or ot c;r arrarrlngeans am,i
for Company to endorse, promote, advertise, or sell any Products th_rqug ény s
media, including without limitation through Direct Response Television. Company
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provi.de QVC with any and all documents reasonably required or requested by QVC at
any time and from time to time to support the representations and warranties herein
contained. Company shall cause any Spokesperson to agree to the provisions set forth in
paragraphs 2(b), 3(b), 4, 5, 6, 7(b), 8, 9 and 10 of this Agreement.

(b) The Spokesperson represents, warrants and covenants, which
representations, warranties and covenants shall continue during the term of this
Agreement and shall survive the expiration or termination of this Agreement, that: (i) she
possesses the full power and exclusive right to grant the Endorsement to QVE} (ii.) the
§xecution, delivery and performance of this Agreement does not violate any ag,reement
instrument, judgment, order or award of any court or arbitrator or any law, rule or ,
regulation; (iii) all claims concerning the Products made by Spokesperson’ are, and will
be, trufe and correct at the time such claims are made, and supported by data vs;hich
complies with applicable law; and (iv) except as contemplated hereunder, there exist no
agreements, or other arrangements, for the Spokesperson to endorse, promote, advertise
or sell any Products through any means and media, including without limitati:)n througli
Direct Response Television. The Spokesperson shall provide QVC with any and all
documents reasonably required or requested by QVC at any time and from time to time to
support the representations and warranties herein contained.

8. Confidentialitv. Company and the Spokesperson each acknowledge and
agree that any and all information regarding QVC or its operations disclosed to them in
conjunction with this Agreement, and any information regarding the sale and promotion
of Products and/or products by QVC, will be treated as confidential information and will
not be disclosed to any third party at any time during the term of this Agreement,
including any Renewal Term(s), and thereafier. Company and the Spokesperson further
agree that any such information will not be used for any purposes by Company or any
Spokesperson other than for purposes contemplated by this Agreement. Confidential

information shall not be deemed to include information which (a) is public knowledge or

becomes generally available to the public other than as a result of disclosure by Company

or the Spokesperson; (b) becomes available to Company or the Spokesperson, on 2 non-
confidential basis, from a source (other than QVC or its agents) who 1s not bound by a
confidentiality agreement with QVC; or (c) is in the possession of Company or the
Spokesperson prior to disclosure by QVC, provided that the source was not bound by a
confidentiality agreement with QVC. Company and the Spc?kesperson each agree that in
the event of a breach or threatened breach of the terms of this paragraph 8 and/or the
provisions of paragraph 6, QVC shall be entitleq to se-ek fror_n any court of competent
jurisdiction, preliminary and permanent injunctive relief Whmh rer_nedy shall be )
cumulative and in addition to any other rights and remedies to which Q\;C rr;ay e
entitled. Company and the Spokesperson ea}ch acknowledge aqd agree t a; t8 an e
confidential information and other information referred to 1n th1s_ paragr(ziqzhat e O ach
prohibitions provided in paragraph 6 above, are valuable and unique an

8
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of such provisions will result in immediate irreparable injury to QVC. The rights and

obligations of the parties set forth in this paragraph 8 shall survive and continue after the
termination or expiration of this Agreement.

9. Publicity. Except for incidental non-derogatory remarks necessitated by
the services provided hereunder, neither Company nor the Spokesperson shall issue any
publicity or press release regarding their contractual relations with QVC or otherwise
make any oral or written reference to QVC regarding their activities hereunder, without
obtaining QVC's prior written consent, and approval of the contents thereof. Neither
Company nor the Spokesperson shall utilize any trade name, service mark, trademark, or
copyright belonging to QVC without the prior written consent of QVC,

10. Miscellaneous,

(a) Amendment. This Agreement may not be varied, amended, or modified
unless in writing signed by the parties hereto.

(b) No Assignment. This Agreement and the rights and obligations hereunder
are not assignable and any such assignment shall be null and void.

(c) Governing Law. This Agreement shall be construed according to the
internal laws of the Commonwealth of Pennsylvania, without regard to conflict of laws
principles. Each of QVC, Company and the Spokesperson hereby consents to the
exclusive jurisdiction of the state courts of the Commonwealth of Pennsylvania, Chester
County, and the United States District Court for the Eastern District of Pennsylvania, in
all matters arising out of this Agreement. Company and the Spokesperson each consent
to service of process by certified mail, return receipt requested, at the address indicated in

the opening paragraph hereof.

(d) Notices. All notices provided for hereunder shall be sent via certi-ﬁec}
mail, return receipt requested, or by reputable overnight carrier, to the a_ddres_s.es indicated
in the opening paragraph hereof or as otherwise directed by. the p‘art1es in writing. All
notices sent to QVC shall be sent to the attention of Executive Vice President,
Merchandising, and Senior Vice President, General Counsel.

(e) Entire Aereement. QVC and Yoakum Valley Productions, Inc.
(““Yoakum”) previously entered into a certain agreerpent dated as of the 13th day of
November, 1998 (“Yoakum Agreement”’) under which QVC and .Yoakum set fortk{ the
terms and conditions under which Yoakum granted to QVC the right to use Stefanie
Power’s name, likeness, voice, performance and signature. The Yoakum Agrecment shall
terminate upon full execution of this Agreement except that- the‘ representations,
warranties and covenants of Yoakum shall survive the termination of the Yoakum

9
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Agreement and remain in full force and effect. Except as contemplated hereunder, this
Agreement supersedes all prior communications between the parties regarding the subject
matter hereof, whether oral or written, and constitutes the entire understanding of the
parties.

¢3) Remedies and Waiver. No delay or failure on the part of any party hereto
in exercising any right or remedy under this Agreement, and no partial or single exercise
thereof, shall constitute a waiver of such right or remedy or of any other right or remedy.
The rights and remedies provided in this Agreement shall be in addition to, and not in lieu
of, any rights and remedies provided in any Consignment Order(s) or under applicable
law. The rights and remedies provided in this Agreement and the Consignment Order are
intended to be consistent and cumulative. However, to the extent needed to resolve any
conflict between this Agreement and the terms and conditions of any Consignment Order,
the terms and conditions of this Agreement shall govern.

(g) Severability. If any term or condition of this Agreement or the application
thereof shall be illegal, invalid or unenforceable, all other provisions hereof shall continue
in full force and effect as if the illegal, invalid or unenforceable provision were not a part
hereof. The headings used in this Agreement are for the convenience of the parties only
and shall not be construed in the interpretation of any provisions of this Agreement.

(h) No Joint Venture. Nothing herein contained shall be construed to place
the parties in the relationship of partners or joint venturers, and none of the parties hereto
shall have the power to obligate or bind the others in any manner whatsoever. Each of
the parties hereto agree that in performing their duties under this Agreement they shall be

in the position of independent contractors.

[THIS SPACE IS INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOQF, and intending to be legally bound hereby, the parties
hereto have executed this Agreement as of the date first above written.

ORCHIDS, LLC / ) QVC, INC.
By: | @J\f%) {/(Lk/fik By:
%ember

Title: Title:

I, Stefanie Powers, hereby acknowledge the terms and conditions set forth in the
above Agreement, and, for good and valuable consideration, the receipt and sufficiency of
which is hereby acknowledged, and intending to be legally bound hereby, agree to be
personally bound by the provisions set forth in paragraphs 2(c), 3(b), 4, 5, 6, 7(b), 8, 9
and 10 of the above Agree .

5 DN W&&/
%anie P«

DPWCETLS

Date : IO/5/‘7‘7

For purposes of the provisions set forth in paragraph 10(e), and iptending to be
legally bound hereby, Yoakum Valley Productions, Inc. has executed this Agreement on

the date first written above.

YOAKUM VALLEY PP;MCTI;Q INC
By: %

Title: —

11
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Exhibit “A”

(See Attached)

26749.15
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THIS CONSIGNMENT ORDER ("Order”} IS
EXPRESSLY CONDITIONED ON ACCEPTANCE OF
THE TERMS AND CONDITIONS HEREOF. Oral or
written notice of acceptance by Consignor,
preparation to perform by Consignor and/or
shipment of all or any part of the merchandise
specified in this Order ("Merchandise™) shall
constitute acceptance by Consignor of the terms
and conditions contained herein. BY ACCEPTANCE
OF THIS ORDER, CONSIGNOR REPRESENTS AND
AGREES AS FOLLOWS:

1. Consignor will ship to a warehouse designated by
Consignee (the "Warehouse"} the Merchandise on
the terms specified herein. All Merchandise shall be
held on consignment at the Warehouse at
Consignor's risk. From time to time, Consignee may
withdraw Merchandise from consigned stock at the
Warehouse and take delivery thereof by packaging
Merchandise for delivery to Consignee's identified
customers. Upon each such withdrawal, title to the
Merchandise so withdrawn shall pass to Consignee
at the prices and on the terms and conditions herein.

2. Consignor hereby grants to Consignee the
irrevocable right, by afl means now or hereafter
existing, to: {a) market, promote the sale of and sell
the Merchandise; (b} use the trademarks, trade
names, service marks, patents and copyrights
(collectively the "Marks") registered, owned,
licensed to or used by Consignor in connection with
the Merchandise: (c) use, perform, play, synchronize
and/or demonstrate, as applicable, the Merchandise,
its contents, and/or any promotional, advertising or
similar material supplied by Consignor for use in
connection with such Merchandise ("Promotional
Material"); and (d} use the names, photographs,
likenesses, voices and/or biographies of any
individuals performing in or otherwise associated
with the production of the Merchandise as contained
in the Merchandise, its contents andfor any
Promotional  Material. Consignee makes no
representations with regard to the number of times,
if any, that Merchandise will be marketed, promoted

or sold by Consignee.

3. |n addition to and without prejudice to any and all
other warranties, express Of implied by law,
Consignor represents, warrants and covengnts; to
Consignee that: (a) Consignor possesses all lu.:enses,
permits, rights, powers and consents reqmre(‘i to
enter into and perform this Order, to‘ sell to
Consignee the Merchandise referenced herein .and to
grant to Consignee the rights granted herelr}; (b}
Consignor's performance hereunder does not violate
any agreement, instrument, judgment, order 'or
award of any court of arbitrator; {c) all Merchandise
furmished hereunder, including the production, sale,
packaging, labeling, safety, testing, importation and

transp.or.tation thereof, and all representations,
advertising, prices, and allowances, discounts or
other. benefits made, offered or authorized by
Consignor in connection therewith, shall at all times
F:omply with all applicable federal, state, local,
mdustry and foreign statutes, Jlaws, rules,
regulatl_ons, orders, standards and guidelines
{collectively, "Laws"); {(d) where applicable,
reasonable and representative tests as prescribed by
Laws or governmental authorities have been
performed or will be performed before shipment
from Consignor to the Warehouse; (e} all
Merchandise furnished hereunder shall be new, first
quality merchandise and conform to  all
representations by Consignor, instructions,
specifications, and sampies, shall be free from all
defects (including latent defects) in workmanship,
material and design, and shall not be reworked,
rebuilt or refurbished merchandise; (f} all
manufacturers’ warranties are effective and
enforceable by both Consignee and its customers;
{g) all Marks which are part of or appear in
connection with the Merchandise and/or Promotional
Material, and/or any component thereof, are valid
and genuine, and the sale, promotion of the sale and
performance of the Merchandise and/or Promotional
Material, and/or any component thereof, will not
infringe upon any domestic or foreign Marks, rights
of privacy or publicity and/or any other third party
rights, or cause Consignee to be liable to Consignor
or any third party for any additional fees, costs or
expenses; (h) the title of Consignor to the
Merchandise is good and free and clear of all
enc.‘tances and liens, and its transfer hereunder
rightful, (i} neither the Merchandise nor any
component part thereof is subject to any import
quota restriction, rule or regulation preventing or
forbidding the importation, use, promotion for sale or
sale of the Merchandise or any component part
thereof, or any duty, tariff, or penalty in connection
therewith, except as previously disclosed in writing
by Consignor to Consignee; (i) the Merchandise and
similar goods are not and have not been subject to
product liability or infringement claims, except as
gisclosed on the face hereof; (k) Consignor shall
maintain for the life of the Merchandise general
liability insurance coverage on the Merchandise,
inciuding full product liability, infringement and
advertising injury, in amounts no less than O'ne
Million Dollars per occurrence, unless otherwise
specified on the face hereof, with carriers acceptable
1o Consignee, and which shall include broad form
vendor's coverage in favor of Consignee, and
Consignor will promptly provide Consignee with a
certificate of insurance naming Consignee as an
additional insured; and (I} the same or similar
merchandise is not being and will not be offered to
any other consignee of purchaser at a lesser cost or
under more favorable terms than appear herein.
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Consignor agrees to provide Consignee with any and
all documents requested or required by Consignee at
any time and from time to time to support the
representations, warranties and covenants herein
contained.

4, Consignor hereby agrees to protect, defend, hold
harmless and indemnify Consignee, its subsidiaries
and affiliates, and each of their respective
customers, programming and other distributors,
employees, agents, officers, directors, successors
and assigns, from and against any and all claims,
actions, suits, costs, liabilites, damages and
expenses (including, but not limited to, reasonable
attorneys' fees) based upon or resulting from: (a}
any alleged or actual infringement of any Marks,
rights of publicity or privacy and/or any other third
party rights arising from the sale, promotion of the
sale and/or performance of the Merchandise, its
contents and/or the Promotional Material; (b} any
alleged or actual defect in any of the Merchandise;
{c} any alleged or actual injury or death to person or
damage to property arising out of the furnishing, use
or performance of the Merchandise; (d} breach by
Consignor of any representations, warranties or
covenants; and (e} any alleged or actual violation by
Censignor and/or the Merchandise of any applicable
Laws. In the event Consignee notifies Consignor in
writing of a claim, demand, action, suit or other
matter ("Claim") to which the foregoing indemnity
applies, Consignor shall provide prompt assurance of
its ability to so indemnify Consignee, to Consignee’s
reasonable satisfaction, and Consignor shall
commence to defend such Claim, at its sole cost
and expense, within five (5) days after receiving
Consignee's written notice. I[f Consignor fails to
provide such assurance or fails to commence such
defense within such five (5)-day period, Consignee
may, at its option, assume the defense or settlement
of such Claim in its own name and all recoveries
from such Claim shall belong to Consignee. in the
latter event, which shall be in addition to any and all
other rights Consignee may have at law or in equity,
Consignee may elect counsel to represent it, and
Consignor shall be solely responsible for the
payment or reimbursement, at Consignee'’s option,
of counsel fees and all other fees and costs incurred
in defending such Claim, for any and all damages
arising thereunder, and for any and all amounts paid
by Consignee in settlement thereof.

5. Time is of the essence. Consignee reserves the
right to cancel this Order or any par'f hereof, with no
liability or obligation to Consignor, In thg event: {a)
Consignee is notified that any Merchandise or Mark
infringes or is alleged to infringe upon any.tt.urd party
rights; (b) Consignor breaches or 1s antumpa?ed to
breach this Order; (c) Merchandise conf?rmmg to
specifications will not be delivered or ammve at't'he
warehouse on the dates and in the quantities

specified on the face hereof; (d) fire, flood,
windstorm, earthquake, war, strike, or any other
casualty or occurrence of a similar nature
substantially and adversely affects Consignee's
premises or business; or (e) any substantial change

to Consignee's business {(for whatever reason)
occurs.

6. Merchandise shipped or delivered to the
Wgrehouse prior to the first permitted ship or
dellve_:ry date specified on the face hereof, may, at
Consignee’s option be returned to Consignor, at
Consignor's risk and expense, and upon such return,
shall be held by Consignor for Consignee until
shipment or delivery on the specified date.
Merchandise shipped or delivered to the Warehouse
after_ 4the last permitted ship or delivery date
specified on the face hereof may, at Consignee's
option, be returned to Consignor, at Consignor's risk
and expense, and upon such return, Consignee may
cancel this Order, in whole or in part, without
liability or the Merchandise may be held by
Consignee on consignment hereunder. Unless
otherwise stated on the face hereof, Consignor shall
ship the Merchandise in one shipment. In the event
of shipment or receipt of an unauthorized quantity,
Consignee may, at its option, either reject or accept
the entire shipment unless partial shipments are
authorized on the face hereof. Additional freight
charges resulting from partial shipments shall be
borne by Consignor. Partial shipments shall not
cause Consignor's obligations to become severable.
Unless otherwise stated on the face hereof,
Consignor shall pay or reimburse Consignee, at the
direction of Consignee, for all freight, packing and
insurance incident to the shipment of the
Merchandise, including, but not limited to, loading
and unloading charges, mileage charges, taxes, tolls
and other fees. Consignor agrees to follow
Consignee’s instructions with respect to shipment,
routing and packaging. Consignor's failure to comply
with the ferms and conditions set forth in this
Section or in Consignee's shipping regufations
{including chargeback program) ("Regulations™) of in
any applicable standards pravided by Consignee to
Consignor ("Standards”), in effect as of the date of
this Order, and which are incorporated herein by
reference, may, at Consignee's option, result in the
imposition of charges as set forth in such
documents. Any such charges assessed may be
deducted from any amounts due or which may
become due to Consignor. Copies of the Regulations
and the Standards are available to Consignor upon
written request to Consignee.

7. Merchandise furnished hereunder which is not in
compliance with this Order, the Regutations of the
Standards, which is returned by any of Consignee’s
customers for any reason, which fails to meet
Consignee's quality control tests, which fails to
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meet Consignee's carrier's quality, drop or other
tests, or which is or may be used in conjunction
with merchandise furnished and rejected (or
acceptance thereof revoked) under this Order or
another order, may be rejected {or acceptance
thereof by Consignee revoked) at Consignee's option
and returned to Consignor. All expense of
unpacking, examining, repacking, storing, returning
and reshipping any Merchandise rejected (or
acceptance of which has been revoked) as aforesaid
shall be at Consignor's expense and risk. With
respect to such returned Merchandise, Consignee
shall, at its option, receive a credit or refund of all
amounts paid by Consignee for such Merchandise,
including, without limitation, in-bound freight
charges (notwithstanding contrary Freight Terms, if
any, set forth on the face hereof). in the event that
Consignee shall opt to receive a refund, Consignor
shall pay Consignee in immediately available funds
within fifteen (15) days of Consignee's request. In
the event that Consignee shall opt to receive a
credit, Consignee may apply such a credit toward
any amounts due or which may become due to
Consignor. Upon receipt by Consignee of returns
from its customers, title and risk of loss to such
returned Merchandise shall immediately revert to
Consignor. Consignor agrees that Merchandise
rejected or returned for any reason pursuant to the
terms of this Order, whether or not such rejection is
disputed by Consignor, will not be resold or
otherwise distributed by Consignor unless all labels
and other characteristics identifying Consignee
and/or displaying any trade name or trademark of
Consignee have been first removed. Authorization is
granted to Consignee to return Merchandise without
additional authorization, and Consignor hereby
agrees to accept such returns even without
Consignee's request for return authorization labels.
Merchandise retumed or rejected by Consignee is
not to be replaced by Consignor without the prior
written approval of  Consignee. Consignor
acknowledges that the Consignee does not inspect
each item at receipt of Merchandise and that
defects, imperfections or nonconformity with any
representations, warranties or covenants set forth
herein may not be discovered by Consignee ur.ml
Merchandise shall have been purchased by its
customers and returned to Consignee. Consignee's
inspection, discovery of a breach of warranty, failure
to make an inspection or failure to discover a breach
of warranty shall not constitute a waiver of any of
Consignee's rights or remedies whatsoever.

8. Consignee may, at any time, elect to re.tum to
Consignor all or any portion of the Merchandise hfald
on consignment hereunder. Consignee shall give
notice to Consignor of Consignee's election to make
such return, and Consignee shall, without the
requirement of any return authorization, retgm such
Merchandise or portion thereof to Consignor at

Consignee's expense and Consignor shall accept
such Merchandise.

9. Consignor shall not assign this Order, or any part
hereof, without the prior written consent of
Consignee, and any such attempted assignment
shall be void at the election of Consignee. All claims
for money due or to become due from Consignee
shall be subject to deduction by Consignee for any
set-off or counterclaim arising out of this Order or
any other of Consignee's orders or agreements with
Consignor, whether such set-off or counterclaim
arose before or after any assignment by Consignor.

10. Until date of purchase by Consignee, Consignor
shall meet its lower prices and the lower prices of
legitimate competition, or accept cancellation at
Consignee's option. Consignee, in its sole discretion,
shall determine the price at which Merchandise shall
be offered for sale to its customers and shall retain

all handling and shipping charges collected from its
customers.

11. Prior to the thirtieth (30th) day of each month,
Consignee shall remit payment to Consignor for
Merchandise sold and shipped by Consignee to its
customers during the previous month, less the
Reserve (as defined below), and adjusted for any
credits, debits, customer returns, refunds, and
allowances. If a percentage greater than zero is
indicated in the “Payment Reserve” designation on
the face hereof, then Consignee will withhold an
amount equal to such percentage of the gross
monthly sales (the “Reserve”) from each such
monthly payment to Consignor. The amount so
withheld shall be applied toward actual Consignee
customer returns occurring during the succeeding
calendar month. in the event that actual returns
during such period exceed the Reserve deducted in
the prior month, such excess amount shall, at
Consignee's option, be immediately debited against
Consignor's account with Consignee or paid by
Consignor to Consignee within fifteen {15) days of
receipt of Consignee's request for such payment. In
the event that actual returns during such period are
less than the Reserve deducted in the prior month
for such returns, the balance of the Reserve
remaining at the conclusion of such period shall, at
Consignee’s option, be credited to Consignor's
account or paid to Consignor. Neither the arrival of
the Merchandise at the Warehouse, nor payment
hereunder, shall constitute  acceptance of
Merchandise, and such arrival of payment is without
prejudice to any and all claims of Consignee against

Consignor.

12. At Consignee's request, Consignor agrees‘to
meet with Consignee or its agents at a location
determined by Consignee to reconcile Consignor and
Consignee records regarding Merchandise. in the
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event that Consignor fails for any reason to attend
such meeting, or in the event that Consignee shall
not request that a meeting be held, Consignee shall
submit its reconciliation report to Consignor. Any
discrepancy must be reconciled within thirty (30)
days from the date of the reconciliation meeting or
within thirty (30) days from the date of Consignor's
receipt of Consignee's reconciliation report
{whichever shall apply) and a reconciliation
staternent must be signed within such thirty (30)
day period. Should the parties fail to sign a
reconciliation statement within such period of time,
Consignee's records shall be binding on the parties.

13. For purposes of this Order, "Confidential
Information® means any agreement between
Consignee and Consignor, all information in
whatever form transmitted relating tc the past,
present or future business affairs, including without
limitation, the sale of Merchandise, customer lists
and other customer information, research,
development, operations, security, broadcasting,
merchandising, marketing, distribution, financial,
programming and data processing information of
Consignee or another party whose information
Consignee has in its possession under obligations of
confidentiality, which is disclosed by Consignee, its
subsidiaries, affiliates, employees, agents, officers or
directors to Consignor or which is produced or
developed during the working relationship between
the parties. Confidential Information shall not include
any information of Consignee that is lawfully
required to be disclosed by Consignor to any
governmental agency or is otherwise required to be
disclosed by law, provided that before making such
disclosure Consignor  shall give Consignee an
adequate opportunity to interpose an objection or
take action to assure confidential handling of such
information. Consignor shall not disclose any
Confidential Information to any person or entity
except employees of Consignor as required in the
performance of their employment-related duties in
connection with this Order, nor will Consignor use
the Confidential information for any purpose other
than those purposes expressly contemplated her.ein.
Consignor shall not use any information obtained
from Consignee’s customers {e.g., through warranty
cards of otherwise) to offer for sale to such
customers any goods or services. Cons'ignor :;hall
not include with any Merchandise, any information
that would enable Consignee’'s customers to
acquire, either directly or indirectly, any add!tlonal
merchandise from persons other thar\ Consignee,
without first obtaining Consignee’s written con:?enjc.
in the event of 2 breach or threatened breach.oi this
Section by Consignor Consignee shall be. e\j\tlt_keq to
obtain from any court of comp.et.ent !Uflsdl(?tl‘f)r';,
reliminary and permanent injunctive  reliel,
P . imited temporary restraining
including, but not fimited to, temp ' o
orders, which remedy shall be cumulative an

addition to any other rights and remedies to which
Consignee may be entitled. Consignor agrees that
the Confidential Information referred to in this
Section is valuable and unique and that disclosure or
use thereof in breach of this Section will result in
immediate irreparable injury to Consignee. Consignor
shall inform those persons or entities having access
or exposure to Confidential Information hereunder,
of Consignor's obligations under this Section.

14. This Order shall be governed by the laws of the
Commonwealth of Pennsylvania applicable to
contracts to be performed wholly therein, regardiess
of place of acceptance. Consignor and Consignee
expressly exclude the application of the United
Nations Convention on Contracts for the
International Sale of Goods, if applicable. Consignor
hereby consents to the exclusive jurisdiction of the
state courts of the Commonwealth of Pennsylvania
for the County of Chester and the federal courts for
the Eastern District of Pennsylvania in all matters
arising hereunder. Consignor hereby irrevocably
agrees to service of process by certified mail, return
receipt requested, to its address as set forth on the
face of this Order or to such other address as
Consignor may deliver to Consignee in writing.

15. Consignor shall include the value of all
consigned stock in any tax return of personal
property required to be filed with the local taxing
authority and Consignor shall pay the taxes
applicable thereto.

16. No waiver by Consignee of any term, provision
or condition hereof shall be deemed to constitute a
waiver of any other term, provision or condition of
this Order, or a waiver of the same or of any other
term, provision or condition with regard to
subsequent transactions or subsequent parts of the
same transaction, including without limitation,
subsequent shipments under this Order.

17. If any provision contained in this Order shall be
determined to be unenforceable or prohibited by law,
then such provision shall be void, and the remaining
provisions herein shall not in any way be affected or

impaired thereby.

18. Consignor shall not issue any publicity or _prgss
release regarding Consignee of Consignee's actmtl'es
hereunder without first obtaining Consignee's prior
written approval and consent to such release.

19. This Order and any other written warranties and
specifications, the Regulations and Standard.s, anc(:lj
the terms, conditions and agreements .hereln an
therein, constitute the full understanding of t.he
parties hereto and a complete .anz'j excluswne;
statement of the terms of the.pames agr:eme
concerning the Merchandise furnished hereunaer.
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20. No condition, understanding or agreement
purporting to modify or vary the terms of this Order
shall be binding unless hereafter made in writing and
duly executed by the party to be bound, and no
modification shall be effected by the
acknowledgment or acceptance of this Order or of
invoices, shipping documents or other documents
containing terms or conditions at variance with or in
addition to those set forth herein.

21. Notwithstanding any legal presumption to the
contrary, the covenants, conditions, representations,
indemnities and warranties contained in this Order,
including, but not limited to Sections 3, 4, 7 and 13
hereof, shall survive inspection, delivery, acceptance
and payment, shall be binding upon Consignor and
its successors and permitted assigns, and shall run
in favor of Consignee and its successors and
assigns.

RECORDED: 03/27/2002
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