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Association

. General Partnership Limited Partnership
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Assignment Merger
Security Agreement X__ Change of Name
Other

Execution Date: March 17, 1999

X__ Corporation Delaware
Other

If assignee is not domiciled in the United States, a domestic
representative designation is attached: Yes No

(Designations must be a separate document from Assignment)
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4. Application number(s) or registration number(s):

A. Trademark Application No.(s)

B. Trademark Registration No.(s)

2,202,102 (see additional attached)

Additional numbers attacueo?X/Yes:o

5. Name and address of party to whom correspondence concerning
document should be mailed:

Name: Lori M. Stockton

Internal Address: BLAKELY, SOKOLOFF, TAYLOR & ZAFMAN

6. Total number of applications and patents involved: 5

7. Total fee (37 CFR 3.41).c e $__140.00

_X__ Enclosed
Authorized to be charged to deposit account

Street Address;__ 12400 Wilshire Boulevard, 7" Floor . ]
8. Deposit account number:
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(Attach duplicate copy of this page if paying by deposit account)
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document.

Lori M. Stockton
Name of Person Signing

Signature

e

To the best of my knowledge and belief, the foregoing information is true and correct and any attached copy Is a true copy of the original

5l9/p2
L date

3005 BRNBEHATS
- “.,.ll POt

g8 “Sm d ““?d

06707 LMUELLER 00000161 2202102
FC:4a1 40.00
8% FC: 100.00

to: Assistant Commissioner for Tradgmar

i SR SEE ST

-

TRADEMARK

with

1“ u Postal Service as first class mail in an envelops

Aeinglon, V gumnnaap:gbﬁibﬁﬁz
oot oLy, Slplea

REEL: 002522 FRAME: 0057

3



Registrant: Ariba, Inc.

MARK Registration No.
ARIBA AND DESIGN 2,202,102
ARIBA 2,204,416
ARIBA 2,246,476
ARIBA 2,300,313
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r'}hR 19 799 12:39 STATE OF DELAWARE, .

AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION
OF
ARIBA TECHNOLOGIES, INC.,

& Delaware corporation

The undersigned, Keith J. Krach and Edward P. Kinsey hereby certify that:

ONE: They are the duly electad and acting President and Secretary, respoctively,
of said corporation.

TWO: The name of the corporation is Ariba Technologies, Inc. and that the
corporation was originally incorporated on September 17, 1996, under the name ProcureSofy,
Inc., pursuant to the General Corporation Law. c

THREE: The Certificate of Incorporation of said corporation ghall be amended
and restated to read in full as follows:

ARTICLE I
The name of this corporation is Ariba, Inc,
ARTICLEH

The address of the registered office of this corporation in the State of Delaware is
1013 Centre Road, in the City of Wilmingtot, County of New Castle. The name of its registered
agent at such address is The Prentice-Hall Corporation System, lnc.

ARTICLEII

The natare of the business or purpases 1o be conducted or promoted is to engage
in any lawful act or activity for which corporations may bo organized under the General
Corporation Law of Delaware.

ARTICLEIV

(A) Classes of Stock. This corporation is authorized to issue two classes of
stock, 1o be designated, respectively, “Common Stock” and “Preferred Stock.” The total number
of shares that this corporation is authorized to issue is fifty million (50,000,000). Forty million
(40,000,000) shares shall be Comimon Stock, par value $.002 per share, and ten million
{10,000,000) shares shall be Preferred Stock, par value $.002 per share.

(B)  Rights, Preferences and Restrictions of the Preferred Stock. The Preferred
Stock suthorized by this Amended and Restated Certificate of Incorporation may be issued from
time to time in one or more series. The rights, preferences, privileges, and restrictions granted to
and imposed on the Series A Preferred Stock, which serics shall consist of three million one
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hundrad twelve thousand eight huadred (3,112,800) shares (the “Serias A Preferred Stack™), the
Series A-1 Preferred Stock, which series shall consist of thres million one hundred twelve
thousand cight hundred (3,112,800) shares (the “Serios A-1 Prefurred Stock™), the Sories B
Preferred Stock, which sevies ahall consist of one millios one hundred sixty-saven thousand one
hundred (1,167,100) shares (the “Serios B Prefurred Stock), the Series B-1 Preferred Stock,
which series shall consist of one million one hundred sixty-seven thousand one hundred
(1,167,100) shares (the “Series B-1 Prefarred Stock™), the Series BB Preferrad Stock, which
series shell consist of two hundred thousand (200,000) shares (the “Series BB Preferred Stock™),
and the Series BB-1 Preferred Stock, which ssvies shall consist of two hundred thousand
(200,000) shares (the “Series BB-1 Preferred Stock”) are as set forth below in this Article IV(B).
The Board of Directoss is beredy authorized to fix or alter the righta, preferences, privileges and
restrictions grantad 10 or imposed upon additional series of Prefarrsd Stock, and the number of
shares constirating any such series and the desigaation thereof, of of any of them. Subject to
compliance with applicable protective voting rights that have been or may be granted to the
Preferred Stock or acries thereof in Cartificates of Determination or this corporation's Amended
and Restated Certificate of Incorpomation (“Protective Provizions™), but notwithstanding any -
other rights of the Preferred Stock or any serics thereof, the rights, privileges, preferences and
restrictions of any such additional serice may be subordinatsd o, pari passu with (including,
without limitation, inclusion in provisions with respect w liquidation and acquisition
preferences, rademption and/or appraval of matters by vote or writtan consent), or senior to any
of those of any present or future class or series of Proferred or Common Stock. Subject to
compliance with applicabls Protective Provisions, the Board of Directors is also euthorized to
increage or decresse the number of shares of any series, prior or subsequent to the iasue of that

- series, but not below the number of shares of such series then outstanding. In cass the number
af shares of any series shalf be 30 decreased, the shares coanstituting such decrease shall rasume
the status that they had prior to the adoption of the resolution originsily fixing the number of

“shares of such series.

Upoa ths filing of this Amcnded and Restated Certificate of [ncorporation, each
ona (1) share of this corporation”s outstanding Common Stock shall be automatically split into
two (2) shares of this corporation’s Common Stock, withoat any action by the holder thereof.

1. Dividend Provisions. Subject to the rights of series of Preferred Stock
that may from time o time coma into existence, the holders of sharea of Series A, Series A-l,
Series B, Sories B-1, Series BB and Serics BB-1 Preferred Stock shall be entitled o receive
dividends, out of any assets legally available therofor, prior and in preference to any deaclamation
or payment of any dividend or distribution (payable other than pursuant 1o a transsction covered
by Section 2 or subsections 4(dXili), 4{e) or 4(f) hercof) on the Common Stock of this
corparation, at the rate of (i) in the case of the Serics A and Series A-1 Preferrad Stock, 30.16
per share per annum, (ii) in the cass of tho Series B and Serics B-1 Preferred Stock, $1.00 per
share per annum, and (iii) in the case of the Series BB and Serics BB-1 Preferred Stock, 51.06
per share per annum  (each amount &8 adjusted for eny stock dividends, combinations or splits
with gespect 1o such shates) or, if greater (a5 determined on @ per annum bagis and an as-
convested basis for the Serics A, Series A1, Series B, Series B-1, Serics BB and Series BB-1
Preferred Stock), an amounl equal to that paid on any other outstanding shares of this
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carporation, payable when, as, and if declered by the Board of Directors. Such dividends shall
not be cursulative. :

2. Liguidstion Preference.

(a)  In the event of any liquidstion, dissolution or windlng up of this
corporaton, exthcr voluatary or involuntary, subject to the rights of series of Preferred Stock that
may from time w0 Hme come inwo existonse, the holders of Serima A, Scries A-1, Series B,
Series B-1, Series BB and Series BB-) Proferred Stock shall be estitled to receive, prior and in
preference to any distribution of any of the assets of this corporation to the holders of Common
Stock by reason of their ownership thereof, () for the Series A and Series A-1 Prefared Stock,
an amount per share equal to the sum of (A) 52.00 for each outstanding share of Series A and
Series A-1 Preferred Stock (the “Original Series A Issue Price” and the “Original Series A-1
1ssue Price”, respoctively), ss adjusted for any stock dividends, combinatons or splits with
respect 1o such share, and (B) an amount equal to declarsd but unpaid dividends on such share;
(ii) for the Series B and Serics B-1 Preferrad Stock, an amount per share equal to the sum of (A)
$12.50 for sach outstanding ahare of Series B and Seriea B-1 Prefared Stock (the “Origina!
Series B Jssue Price” and the “Original Series B-1 Issue Price”, respectively), as adiusted for any
stock dividends, combinations or splits with respect b such share, and (B) an amount cqual to
declared but unpaid dividends on such share; and (iii) for the Series BB and Series BB-1
Preferred Stock, an amouat per share equal to the sum of (A) $13.20 for each cutstanding share
of Serias BB and Series BB-1 Preferred Stock (the “Original Series BB Issu¢ Price™ and the
“QOriginal Seriss BB-1 Issue Price™, respectivaly), as adjuated for any stock dividends, _
combinations or splits with respect 1o such share, and (B) an amount equal to declarad but
unpaid dividends on such ghars. If upon the occurrence of such event, the essets and funds thus
distribuied among tho holders of the Series A, Series A-1, Series B, Serios B-1, Series BB and
Series BB-1 Preferred Stock shall be insufficient to penmit the payment to auch holders of the
full aforesaid preferential amounts, then, subjsct to the rights of series of Preferred Stock that
may from time to time come into existence, the entire assety and funds of this cosporation legally
available for distribution shall be distributed ratsbly among the holders of the Sedes A,
Series A-1, Serica B, Series B-1, Seriea BB and Serics BB-1 Preferred Stock in proportion to the
preferential amount each such holder is otherwise entitled to receive.

(b)  Upon the completion of the diatribution required by subsection (2)
of this Section 2 and any other distribution that may be required with respect to series of
Preferred Stock that may from time to time come into existencs, the remeining assets of this
corpocation available for distribution © stockholdars shall be distributed among the bolders of
Serics A Preferred Stock, Series A-1 Preferred Stock and Commbon Stock pro rata based on the
number of shares of Common Stock held by each (assuming full conversion of all such Serics A
Preferred Stock and Series A-1 Praferred Stock) until (i) with respect to the holdsrs of Serics A
Preferred Stock and Saries A-1 Preferred Stock, such holders shall have received an aggregate of
$8.00 per share (including amounts paid to such holders pursuant to subsaction (a) of this
Section 2); thereafter, subject to the nghu of series of Prefesved Stock that may from sime to
lime come ino existence, if aspets remain in this corporation, the holders of the Cammon Stock
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of this corporation shall recelve all of the remaining assets of this corporation pro rata based on
the number of shares of Common Stock held by each.

. € @ For purposes of this Section 2, the dissolution or winding
up of this corporation shall be dsemed to be occasioned by, and to include, (A) the acquisition of
this corporatian by another entity by maans of any transaction or series of related transsctions
(including, without limitation, any reorganization, merger or consolidation) that results in the
transfer of fifty percent (50%) or more of the outstanding voting power of this corporation; or
(B) & salo of all or substantially all of the assets of this corporation; unless this corparation’s
stockholders of record as constituted immediately prior to such acquisition or sale will,
immediately after such acquisition or sale (by virtue of securities issued as consideration for this
corporation’s acquisition or sale or otherwise) hold at least 50% of the voting power of the
surviving entity (or its pareat), provided, however, that shares of the surviving entity held by
holders of the capital stock of this corporation acquired by means other than the exchangs or
conversion of the capital stock of this corporation for sheres of the surviving eatity shall not be
used in determining if the stockholders of this corporation own more than fifty percent (50%) of
the voting power of the surviving entity (or its parent), but shall be used for determining the total
outstanding voting power of such eatity.

(i) In any of such events, if the consideration received by this
corporation or its stockholders is other than cash, its value will be deemed its fair market value.
Any securities shall be valued as foliows: ‘

(A)  Securities not subject to investment letter or other
similar restrictions on free marketability covered by (B) below:

(1)  Iftraded on a securities exchange or through
the National Market tier of Nasdaq, the vaiue shall be deemed to be the average of the closing
prices of the securities an such exchange over the thirty (30) day perind ending three (3) days
prior to the closing; »

: (2) If actively traded over-the-counter, the value
shall be deemed to be the average of the closing bid o sale prices (whichever is applicable) over
the thirty (30) day period ending three (3) days prior to the closing; and '

-3 Ifihene is no active public market, the value
shall be the fair market value thereof, as mutuslly determined by this corporation and the holders
of at least a majority of the voting power of all then outstanding shares of Preferred Stock.

(B) Thie method of valuation of securities subject to
investment letter or other restrictions on free marketability (other than sestrictions arlsing solely
by virtue of a stockholder’s status as an affiliate or former affiliate) shall be to make an
appropriate discount from the market value determined as above in (A) (1), (2) or (3) to reflect
the approximate feir market valus thereof, as mutually determined by this corporation and the
holders of at least a majority of the voting power of all then outstanding shares of such Preferred
Stock.
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(ii) In the event the requirements of this subsection 2(9) are not
complied with, this corporation shall forthwith either:

(A)  cause such closing to be postponed until such time
as the requirements of this Section 2 have been complied with; or

, (B)  cancel such transection, in which event the rights,
preferences and privileges of the holders of the Series A, Sariss A-1, Seriss B, Series B-1,
Series BB and Serics BB-1 Prefarred Stock shall revert 1o and be the same as such rights,
preferences and privileges existing immediatety prior to the date of the first notice referred to in
subsection 2(c)(iv) hersof.

(iv) This corporation shall give each holder of record of

Serles A, Series A-l, Series B, Series B-1, Series BB and Series BB-1 Preferred Stock written
notice of such impending transaction not later than tweaty (20) days prior to the stockholders’
meeting called to approve such transaction, if any, or twenty (20) days prior to the closing of
such transaction, whichever is earlier, and shall also notify such holders in writing of the final
approval of such transaction. The first of such notices shall describe the material terms and
conditions of the impending transaction and the pravigions of this Section 2, and this corporation
shall thereafter give such holders prompt notice of any matsrial changes. The transaction shall
in no event take place sooner than twenty (20) days afier this corporation has given the first
notice provided for herein or sooner than ten (10) days after this cotporation has given notice of

 any material changes provided for herein;, provided, however, that such periods may be
shortened upon the written consent of the holders of Preferred Stock that are entitled to such
notice rights or similar notice rights and that represent at least a majority of the voting power of .
all then outstanding shares of such Preferred Stock. -

3. Redemption.

(a)  Subject to the rights of series of Preferred Stock that may from
time to time come into existence, at any time on or after Decamber 31, 2001, upon the receipt by
this corporation of a written request from the holdars of not less than sixty-shx and two-thirds
percent (66 2/3%) of the then outstanding Series A, Series A-1, Series B, Series B-1, Series BB
and Series BB-1 Preferrod Stock (voting together as a single class on an as converted basis) that
all or, if less than all, a specified sumber of such holders' shares of Series A, Series A-1,
Series B, Series B-1, Serics BB and Series BB-1 Preferred Stock (which percentage of Series A,
Series A-|, Series B, Series B-1, Series BB and Series BB~1 Proferred Stock shall be equal for
such holder) be redeemead, this corporation shall, to the extent it may lawfully do so, redeemn in
four (4) equal annual installments (cach such redemption date being reforred to herein as a
“Redemption Date™) the shares spacified in such request by paying in cash therefor an amount
(i) per share of Series A and Series A-]1 Preferred Stock, as applicable, equal to the sum of (A)
$2.00 per share (as adjusted for any stock dividends, combinations or splits with respect to such
share), (B) all declared but unpaid dividends on such share, and (C) an amount equal to the
product of $0.20 (as adjusted for any stock dividends, combinations or splits with respect to such
share) multiplied by a fraction, the numerator of which shall be the number of days elapsed from
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September 27, 1996, to and inciuding the Redemption Date with respect to such share, and the
denominator of which shall be 365 (the “Series A Redemption Price™, (ii) per share of Series B
and Series B-! Preferred Stock, as applicsble, equal to the sum of (A) $12.50 per share (as
adjusted for any stock dividends, combinations ar splits with respect to such share), (B) all
declared but unpaid dividends on such share, and (C) an amount equal to the product of $1.25
(a3 adjusted for any stock dividends, corubinetions or aplits with respect to- such share)
multiplied by 8 fraction, the numarator of which shall be the number of days elapsed from
August 15, 1997, w and including the Redemption Dats with respect to such share, and the
denomingtor of which shall be 365 (ths “Series B Redemption Price"), and {iii) per share of
Series BB and Series BB-1 Preferred Stock, as applicable, equal to the sum of (A) $13.20 per
share (a3 adjusted for any atock dividends, combinations or splits with reapect to such share), (B)
all declared but unpaid dividends on such share, and (C) an amount equal 1o the product of $1.32
(a3 adjusted for any stock dividends, combinations or splits with respect to such share)
multiplisd by s fraction, the numerstor of which shall be the number of days elapaed from the
Purchase Date (as defined below) to and including the Redemption Date with respect to such
share, and the detominator of which shall be 365 (the “Series BB Redemption Price™).

()  The first Redemption Date shall be within ninety (50) days after
receipt of the written request referred to in subsection 3(a) and each subsequent Redemption
Dats shall be within ninety (90) days of the applicable anniversary of the recsipt of such request.
Subject to the rights of series of Preferred Stock that may from time to time come into existence,
at leest fiftcen (15) but no more than thirty (30) days prior to each Redemption Date, written
notice shall be maijled, first class postage prepaid, 1o each holder of record (at the close of -
business on the business day next preceding the day on which notice is given) of the Serizs A,
Series A-1, Series B, Series B«1, Series BB and Series BB-] Preferred Stock to be redeemed, at
the address last shown ou the records of this corporation for such holder, notifying such holder
of the redemption t be effected, specifying the number of shares to be redeamed from such
holder, the Redemption Date, the Redemption Price for such series, the place at which payment
may be obtained and calling upon such holder to surrender to this corporation, in the manner and
at the place designated, his, her or its certificate or certificates representing the shares to be
redeented (the “Redemption Notice™). BExcept as provided in subsection (3)Xc), on or after the
Redemption Date, each holder of Seriss A, Series A-1, Series B, Series B-1, Series BB and
Series BB-1 Preferred Stock to be redeamed shall surrender to this corporation the certificate or
certificates representing such shares, in the manner and at the place designated in the
Redemption Notice, and thereupon the appliceble Redemption Price of such shares shall be
payable to the order of the person whose name appears on such certificate or certificates 28 the
owney thereof and each surrendered ceartificate shall be cancelled. In the event lass than all the
shares represented by any such certificate are redeemed, a new certificate shall be issued
representing the unredeemed shares. ‘

(¢)  From and after the Redemption Date, unless there ghall have been
a defeult in payment of the Redemption Price, all rights of the holders of shares of Series A,
Series A-1, Series B, Series B-1, Series BB and Series BB-1 Preferred Stock designated for
redeniption in the Redemption Notice as holders of Series A, Series A-1, Series B, Series B-1,
Series BB and Series BB-1 Preferred Stock (except the right to receive the applicable
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Redemption Price without interest upon surrender of their certificate or certificates) shall ceass
with respect to such shares, and such shares shall not thereafter be transferred on the books of
this corporation or be deamed to be outstanding for any purpose whatsoever. Subject to the
rights of series of Preferred Stock that may from time to time come into existence, if the funds

of this corporstion legally available for redemption of shares of Series A, Series A-1, Series B,

Series B-1, Series BB and Seties BB-1 Preferred Stock on the Redemption Date are insufficient
to redeem the total number of shares of Series A, Series A-1, Series B, Series B-1, Serios BB

and Series BB-1 Preferyed Stock to be redeemed on such date, those funds that are legally

available will be used to redeem the maximum possible number of such shares ratebly among the
holders of such shares to be redesmed in proportion to the number of shares of Series A,

Series A-1, Series B, Series B-1, Series BB and Series BB-1 Preferred Stock proposed to be

redeemed by such holders. The shares of Series A, Series A1, Series B, Series B-1, Series BB

and Series BB-1 Preferred Stock not redeemed (including shares to be redeemed in subsequent
instaliments) shall remain outstanding and entitled to all the rights and preferences provided
herein. Subject to the rights of series of Preferred Stock that may from time to time come into

existence, at any time thereafler when additional funds of this corporstion are legally available
for the redemption of shares of Sorics A, Series A-1, Series B, Series B-1, Series BB and

Series BB-1 Preferred Stock, such funds will immediately be used to redsem the balance of the
shares that this corporation has become obliged to redeem on any Redemption Date but that it
has not redeemed. o '

4. Convesion. The holders of the Series A, Series A-l, SeriesB,
Series B-1, Serics BB and Series BB-1 Preferred Stock shall have conversion rights as follows _ .
(the “Convemsion Rights”):

(8) Right to Convert Subject to subssction 4(d), each share of
Series A, Series A-1, Series B, Series B-1, Series BB and Series BB-1 Preferred Stock shall be
convertible, at the option of the holder thereof, at any time after the date of issuance of such
share and on or prior to the fifth day prior to the Redemption Date of such share, if any, as may
have been fixed in any Redemption Notice with respect to the Seriea A; Serics A-1, Scries B,
Series B-1, Series BB and Series BB-1 Preferred Stock, at the office of this corporation or any
transfer agent for such stock, into such number of fully pald and nonassesaable shares of
Common Stock as is determined by dividing the Original Issue Price for such series by the
Conversion Price applicable to such share, determinod as hereafter provided, in effect on the date
the certificate is surrendered for conversion, The initial Conversion Price per share for shares of
Series A, Series A-1, Series B, Series B-1, Series BB and Series BB-1 Preferred Stock shall be
the Original Issue Price for such series; provided, however, that the Conversion Price for the
Series A, Series A-1, Series B, Serics B-1, Series BB and Series BB-1 Prefarred Stock shall be
subject to adjustment as set forth in subsection 4(d),

(b)  Automatic Conversion. Each share of Series A, Series A-l,
Series B, Series B-1, Serics BB and Series BB-1 Preferrod Stock shall antomatically be
converted into shares of Common Stock at the Conversion Price at the time in effect for such
series immediately upon the earlier of (i) the consummalion of this corporation's sale of its
Common Stock in a bona fide, firm commitment underwritten initial public offering pursuant to
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2 registration statement on Form §-1 or Form SB-2 under the Securitiss Act of 1933, as
amended (the “Act”), at a public offering price not less than (A) on a per share basis, the sum of
$12.50 (appropriately adjusted for any stock split, dividend, combination or other
recapitalization) (the “Series B Price”) plus an smount equal to the product of '10% of the
Series B Price multiplied by a fraction, the numerator of which shall be the number of days
elapsed from the Purchase Date (as defined below) and the denominator of which shall be 365,
and (B) $7,500,000 in the aggregate, or (ii) the date specified by written consent or agreement of
the holders of a majority of the then outstanding shares of Series A, Series A-l, Series B,
Series B-1, Series BB and Series BB-1 Preferred Stock (voting together as a single class and not
as separate series, and on an as-converted basis). ' o

(¢) Mechanics of Conversion. Before any holder of Series A,
Series A-1, Series B, Series B-1, Series BB or Series BB-1 Preferred Stock shill be entitled to
convert the same into shares of Common Stock, such holder shall swrender the certificate or
certificates therefor, duly endorsed, at the office of this corporation or of any transfer agent for
the Series A, Scries A-1, Series B, Series B+1, Series BB and Serics BB«1 Preferred Stock, and
shall give written notice, to this corporation at its principal corporate office, of the election to
convert the same and shall state therein the name or names in which the certificate or certificates
for shares of Common Stock are to be issued. This corporation shall, a8 soon as practicable
thereafter, issue and deliver et such office to such holder of Series A, Series A-1, Series B,
Series B-1, Series BB or Series BB-1 Preferred Stock, or to the nomines or nominees of such
holder, a certificate or certificates for the number of shares of Common Stock to which such
holder shall bo entitled as aforessid. Such conversion shall be deemed to have been made
immediately prior to the close of business on the date of such susrender of the shares of Series A, -
Series A-l, Series B, Series B-1, Series BB or Seriss BB-1 Preferred Stock to be converted, and -
the person or persons entitled to receive the shares of Comunon Stock issuable upon such
conversion ghal! be treated for all purposes as the record holder or holders of such shares of
Common Stock as of such date. If the conversion is in connection with an underwritten offering
of securities registered pursuant to the Act, the conversion may, at the option of any holder
tendering Series A, Series A-1, Series B, Series B-1, Series BB or Series BB-1 Preferred Stock
for conversion, be conditioned upon the closing with the underwriters of the sale of securities
pursuant to such offering, in which event the person(s) entitled to receive the Common Stock
issuable upon such conversion of the Series A, Series A-1, Series B, Series B-1, Series BB or
Series BB-1 Preferred Stock shall not be deemed to have converted such Series A, Series A-1,
Series B, Series B-1, Series BB or Series BB-1 Preferred Stock until immediately prior to the
closing of such sals of securities. ’

(d Conversion Price Adjustments of Preferred Stock for Certain
Dilutive Issuances, Splits and Combinations. The Conversion Prics of the Scries A, Series A-1,
Series B, Series B-1, Serics BB and Serios BB-1 Prefetred Stock shall be subject to adjustment
from time to time as follows: -

(® (A) If this corporation shall issus, after the dats upon
which any shares of Series BB Preferred Stock were first issued (the “Purchase Date”), any
- Additional Stock (as deflned below) without consideration or for a consideration per share less

GDS VFEH\149649.1

TRADEMARK
REEL: 002522 FRAME: 0067



igo11
L 92/2001 14:36 FAX 650 390 1377 ARIBA , ' ey g2 ‘B2 @3 37PN

Al

MAR 19 "99 12:45 _ : P.11

than the Conversion Price for the Series A Preferred Stock, the Series B Preferred Stock or the
Series BB Preferred Stock in effect immediately prior to the issuance of such Additional Stock,
immediately after the closing of such issuance, the Conversion Price for such serics. (specifically
excepting the Series A-1, Serles B-1 and Series BB~1 Proferred Stock) in effect immediately
prior to the closing of each such issuance shall forthwith (except as otherwise provided in this
clause (i)) be adjusted to a price deterinined by multiplying such Conversion Price by a fraction,
the numerator of which shall be the number of shares of Common Stock outstanding
immediately prior w such issuance (including shares deemod issued pursuant to
Section 4(d)()(E) on account of options, rights or convertible or exchangesble securities) plus
the number of shares of Common Stock that thie aggregate consideration recsived by this
corparation for such issuance would purchase at such Convemnsion Price; and the denominator of
which shall be the number of shares of Cammon Stock outstending immediately prior to such
issuance (including shares desmed issued pursuant to Section 4(d)XiXE) on account of options,
rights or convertible or exchangeable securities) plus the number of shares of such Additional
Stock.

(B) No adjustment of .the Conversion Prico for the
Series A Praferred Stock, Series B Preferred Stock or Series BB Proferred Stock shall be made -
in an amount less than one cent per share, provided that any adjustments that are not required to
be made by reason of this sentence shall be carried forward and shall be sither taken into account
in any subsequent adjustment made prior to three (3) years from the date of the event giving rise
to the adjustment being carried forward, or shall be made at the end of three (3) years from the
date of the event giving rise to the adjustment being carried forward. Except to the limited
extent provided for in subsections 4(d)GWE)(3) and (E)X4), no adjustment of such Conversion
Price pursuant to this subsection 4(d)(i) shall have the effect of incrensing the Conversion Price
ebove the Conversion Price in effect immediately prior to such adjustment.

(C) In the case of the issuance of Common Stock for
cash, the consideration shall be deemed to be the amount of cash paid therefor before deducting
any reasonable discounts, commissions or other expenses allowed, paid or incurred by this
corporation for any underwriting or otherwise in connection with the issuance and sale thereof.

: (D) Inthe case of the issuance of Common Stock for a
consideration in whole or in part other than cash, the consideration other than cesh shall be
deemed to be the fair value thereof as determined by the Board of Directors irrespective of any
accounting treatment.

(E) In the case of the lssuance (whether before, on or
after the applicable Purchase Date) of options to purchase or rights to subscribe for Common
Stock, securities by their terms convertible into or exchangeable for Comaton Stock or options
to purchase or rights to subscribe for such convertible or exchangeable securities, the following
provigions shall apply for all purposes of this subsection 4(d)(i) and subsection 4(d)(ii):

(1)  The aggregate maximum number of shares
of Common Stock deliverable upon oxercise (astuming the satisfaction of any conditions to
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exercisability, including without limitation, the passage of time, but without taking into account
potential antidilution adjustments) of such options to purchase or rights 0 subscribe for
Common Stock shall be deemed to have been issued at the time such options or rights were
issued and for a consideration equal to the consideration (determined in the manner provided in
subsections 4(d)(i)(C) and (d)(iXD)), if any, received by this corporation upon the issuance of
such options- or rights plus the minimum exercise price provided in such options or rights
grith:ut taking into account potential antidilution adjustments) for the Common Stock covered
eraby.

(2)  The aggregate maximum number of shares
of Common Stock deliverable upon conversion of or in exchange (assuming the satisfaction of
eny conditions to convertibility or exchangeability, including, without limitation, the passage of
time, but without taking into account potential antidilution adjustments) for any such convertible
or exchangeable securities or upon the exercise of options to purchase or rights to subscribe for
such convertible or exchangeable securities and subsequent conversion or exchange thereof shall
be deemed to have been issued at the time such securities were issued or such options or rights
were issued and for a consideration equal to the considerstion, if any, received by this
corporation for any such securities and related options or rights, plus the minimum additional
consideration, if any, to be received by this corporation (without taking into account potential
antidilution adjustments) upon the conversion or exchange of such securities or the exercise of
any related options or sights (the consideration in each case to be determined in the manner
provided in subsections 4(d)}i}C) and (dXiXD)).

(3) In the event of any change in the number of
shares of Common Stock deliverable or in the consideration payable to this corporation upon .
exercise of such options or rights or upon conversion of or in exchange for such convertible or
exchangeable securities, including, but not limited to, a change resulting from the antidilution
provigions thereof (unless such options or rights or convertible or exchangeable securities were
merely deemed to be included in the numerator and denominator for purposes of determining the
number of shares of Common Stock outstanding for purposes of subsection 4(d)iXA)), the
Conversion Price of the Series A Preferred Stock, Series B Preferred Stock or Serles BB
Preferred Stock, to the extent in any way affected by or comptited using such options, rights or
securities, shall be recomputed to reflect such change, but no further adjustment shall be made
“for the actual issuance of Common Stock or any peyment of such consideration upon the
exercise of any such options ar rights or the conversion or exchange of such securities.

(4)  Upon the expiration of any such options or
rights, the termination of any such rights to convert or exchange or the expiration of any options
or rights related to such convertible or exchangeable securities, the Conversion Price of the
Series A Preferred Stock, Series B Preferred Stock or Seties BB Preferred Stock, to the extent in
any way affected by or computed using such options, rights or securities or options or nghts
related to such securities (unless such options or rights were merely déemed to be included in the
numerator and denominator for purposes of determining the number of shares of Common Stock
outstanding for purposes of subsection 4(d)(i)}(A)), shall be recomputed to reflect the issuarice of
only the number of shares of Common Stock (and convertible or exchangeable securities that
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remain in effect) actually issued upon the exercise of such options or rights, upon the conversion
or exchange of such securities or upon the exercise of the options or rights related to such
securities. ) .

€)) The number of shares of Common Stock
deemed issued and the consideration deemed paid therefor pursuant to subsectiona 4(d)}INEX1)
and (2) shall be appropriately adjusted to reflect any change, tarmination or expiration of the
type described in either subsection 4(d)i)(E)(3) or (4).

(ii) “Additional Stock” shall mean any shares of Common
Stock issued (or deemed to have been issued pursuant to subsection 4(d)YI)E)) by this
corporation after the Purchase Dats other than

(A) Common Stock issued pursuant t0 a transaction
described in-subsection 4(d)(iii) hereof (including the two-for-one split of the outstanding shares
of Common Stock effected upon the filing of this Amended and Restated Certificate of
Incorporation);

(B) shares of Common Stock issuable or issued to
employees, consultants, directors or vendors (if in transactions with primarily non-financing
purposes) of this corporation direstly or pursuant to a stock option plan, restricted stock plan or
stock purchase agreement approved by the Board of Dirsctors of this corporation;

(C)  shares of Common Stock issued or issuable () ina _
firm commitrment underwritten public offering before or in connection with which all
outstanding shares of Series A, Series A-1, Series B, Series B-1, Series BB and Series BB-1
Preferred Stock are converted 0 Common Stock or (I) upon exercise of warrants or rights
granted to underwriters tn connection with such a public offering;

_ (D)  shares of Common Stock issued or issuabie upon
conversion of the Preferred Stock; . .

(E)  shares of Common Stock issued or issuable upon
exercise of warrants issued to banks or equipment lessors; or

(F) shares of Common Stock issued or issusble in
connection with business combinations or corporate parmering transactions not primarily for
equity financing purposes approved by the Board of Directors. .

(iii) In the event this corporation should at any time or from
time to time after the Purchase Date fix a record date for the offectuation of a split or subdivision
of the cutstanding shares of Common Stock or the determination of holders of Common Stock
eatitled to receive a dividend or other distribution payable in additional shares of Common Stock
or other securities or rights convertible into, or entiting the holder thereof to recelve directly or
indirectly, additional shares of Common Stock (hereinafler referved to as “Common Stock
Equivalents”) without payment of any consideration by such holder for the additional shares of
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Common Stock or the Common Stock .Bquivalenu (including the additional shares of Common
Stock issuable upon conversion or exercise thereof), then, as of such record date (or the date of
such split, subdivision, dividend or other distribution, if no record date is fixed), the Conversion
Price of the Series A, Series A-1, Series B, Series B-1, Seriea BB and Series BB-1 Preferred
Stock shall be appropriately decreased so that the number of shares of Common Stock issuable
on conversion of cach share of such series shall be increased in proportion to such increase of the
aggregste of shares of Common Stock outstanding and those issuable with respect to such
Common Stock Equivalents with the number of shares issuable with respect 1o Common Stock
Equivalents determined from time to time in the mannu provided for deemed issuances in
subsection 4(d)(NE).

(iv) If the number of shares of Common Stock outstanding at
any time after the Purchase Dats is decreased by a combination of the putstanding shares of
Common Stock, then, following the record date of such combination, the Convession Price for
the Seties A, Series A-1, Series B, Series B-1, Series BB and Serles BB-1 Preferred Stock shall
be appropnately increased so that the number of shares of Common Stock issusble on
conversion of each share of such series shall be decreased in propottion to such decrease in
outstanding shares.

()  Other Distributions. In the event this corporation shall declare a
distribution payable in securities of other persons, evidences of indebtedness issued by this
corporation or other persons, assets (excluding cash dividends) or options or rights not refarred
to in subsection 4(d)(iii), then, in each such case for the purpose of this subsection 4(¢), the
holders of the Series A, Series A-1, Series B, Series B-1, Series BB and Secries BB-1 Preferrod
Stock shall be entitled to & proportionate share of any such distribution as though they were the -
holders of the number of shares of Common Stock of this corporation into which their shares of
Series A, Scries A-1, Setles B, Series B-1, Serics BB and Series BB-1 Preferred Stock are
convertible as of the record date fixed for the determination of the holders of Common Stock of
this corporation entitled to receive such distribution,

) Recapitalizations. If at any time or from time to time there shail
be a recapitalization of the Common Stock (other than a subdivision, combination or merger or
sale of assets transaction'provided for elsewhere in this Section 4 or in Section 2), provision
shall be made so that the holders of the Series A, Series A-1, Series B, Series B-], Series BB and
Series BB-1 Preferred Stock shall thereafter be entitled to receive upon conversion of the
Series A, Series A-1, Series B, Series B-1, Series BB and Series BB-1 Preferrad Stock the
number of shares of stock or other securities or property of the Company to which a holder of
Common Stock deliverable upon conversion would have been entitled to receive on such
recapitalization. In any such case, appropriats adjustment shall be made in tho application of the
provisions of this Section 4 with respect to the rights of the holders of the Seriea A, Series A-1,
Series B, Series B-l, Series BB and Series BB-1 Preferred Stock after the recapitalization to the
end that the provisions of this Section 4 (including adjustment of the Conversion Price thea in
effect and the number of shares purchasable upon conversion of the Series A, Series A-l,
Series B, Series B-1, Series BB and Series BB-1 Preferred Stock) shall be applicablo after that
ovent as nearly equivalent as may be practicable.
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(8) No Impairment. This corporation will not, by amendment of this
Amended and Restated Cestificats of Incorporstion or through any reorganization,
recapitalization, transfer of assets, consolidation, merger, dissolution, issue or sale of securities
or any other voluntary action, avoid or seck to avoid the observance or performance of any of
the terms to be observed ar performed hereunder by this corporation, but will at all times in
good faith assist in the carrying out of all the provisions of this Section 4 and in the taking of all
sych action ay may be necessary or appropriste in order to protect the Conversion Rights of the
holders of the Series A, Series A-1, Series B, Series B-1, Series BB and Serics BB-1 Preferred
Stock agaitst impairment.

(b)  No Fractional Shares and Certificate as to Adjustments.

(i) No fractional shares ahall be issuaed upon the convarsion of
any share or shares of the Series A, Series A-1, Series B, Series B-1, Series BB and Series BB-1
Preferred Stock, and the number of shares of Comunon Stock to be issued shall be rounded o the
neerest whole share, Whether or not fractional shares are issuable upon such conversion shall be
determined on the basigs of the total number of shareg of Series A, Series A-1, Series B,
Series B-1, Series BB and Series BB.1 Preferred Stock the holder 1s at the time converting into
Common Stock and the number of shares of Common Stock issuable upon such aggregate
converaioh,

_ (ii) Upon the occurrence of each adjustment or readjustment of
the Conversion Price of Series A, Series A-1, Series B, Scries B-1, Series BB or Series BB-1
Preferred Stock pursuant to this Section 4, this corporation, at-its expense, shall promptly -
compute such adjustment or readjustment in accordance with the terms hercof and prepare and -
fumnish to each holder of Series A, Series A-1, Series B, Series B-1, Series BB or Series BB-1
Preferred Stock a certificate setting forth such adjustment or readjustment and showing in detail
the facts upon which such adjustaent or readjustment is based. This corporation shall, upon the
written request at any time of any holder of Series A, Series A-l, Series B, Series B-1,
Series BB or Series BB-1 Preferred Stock, furnish or cause to be fumished to such holder a like
certificate setting forth (A) such adjustment and readjustment, {B) the Conversion Price for the
Series A, Series A~1, Series B, Series B-1, Serics BB and Series BB-1 Preferred Stock at the
time in effect, and (C) the number of shares of Comimon Stock and the amouat, if any, of other
property that at the time would be received upon the conversion of a share of Series A,
Series A-l, Series B, Serios B-1, Series BB and Series BB-1 Preferred Stock.

@) Notices_of Record Date. In the event of any taking by this
corporation of a record of the holders of any class of securities for the purpose of determining
the holders thereof who are entitled to receive any dividend (other than a cash dividend) or other
distribution, any right to subseribe for, purchase or otherwise acquire any shares of stock of any
class or any other securities or property, or to receive any other right, this corporation shall mail
to each holder of Series A, Series A-1, Series B, Series B-1, Series BB and Series BB-1
Preferred Stock, at least twenty (20) days prior to the date specified therein, a notice specifying
the date on which any such record is to be 1aken for the purpose of such dividend, distribution or
right, and the amount and character of such dividend, distribution or right.
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() . Reservation of Stock Issuable Upon Conversion. This corporation
shall at all times reserve and keep available out of its authorized but unissued shares of Common
Stock, solely for the putpose of effecting the conversion of the ahares of the Series A,
Seties A-1, Series B, Serids B-1, Series BB and Series BB-1 Prefarred Stock, such number of its
shares of Common Stock as shall from time to time be sufficient to effect the conversion of all -
outstanding shares of the Series A, Séries A-1, Series B, Series B~1, Series BB and Series BB-1
Preferred Stock; and if at any time the number of authorized but unissued shares of Common
Stock shall not be sufficient to effect the conversion of all then outstanding shares of the
Series A, Series A-1, Series B, Series B-1, Series BB and Series BB-1 Preferred Stock, in
addition to such other remedies as shall be available to the holder of such Preferred Stock, this
cosporation will take such corporate action as may, in the opinion of its counsel, be necessary to
incraase its authorized but unigssued shares of Common Stock to such numbes of shares 83 ghall
be sufficient for such purgoses, including, without limitation, engaging in best efforts to obtain
the requisite stockholder approval of any necessary amendment to this certificate.

_ (k)  Notices. Any notice required by the provisions of this Section 4 to

be given to the holders of shares of Senes A, Series A-1, Series B, Series B-1, Series BB and
Series BB-1 Preferred Stock shall be deemed given if delivered by confirmed facsiimile or
electronic transmission (with duplicate original sent by United States mail) or if deposited in the
United States mail, postage prepaid, and addressed to sach holder of record at his address
appearing on the books of this corporation,

O Special Mandatory Conversjon. -

(i) At any time following the Purchase Date, if (A) any holder -
of shares of Series A Preferred Stock, Seriés B Preferred Stock or Series BB Preferred Stock is
entitled to exercise the right of first offer (the “Right of First Offer”) set forth in Section 2.4 of
the Investors’ Rights Agreement dated on or about April 13, 1998, by and between this
corporation and certain Investors and Founders (as defined therein), as amended from time to -
time (the “Rights Agreement”), with respect to an equity financing of thiz corporation at a price
per share which is less than the applicable Conversion Price of the Series BB Preferred Stock
(the “Equity Financing”), [B) this corporation has complied with its notice obligations, or such
obligations have been waived, under the Right of First Offer with respect to such Equity
Financing and this corporation thereafter proceeds to consummate the Equity Financing, and
(C) such holder (2 “Nan-Rarticipating Holder”) does not by exercise of such holder’s Right of
First Offer acquire his, her or its Pro Rata Share (as defined in Section 24 of the Rights
Agreement) offered in such Equity Financing (a “Mandatory Offering”), then all of such Non-
Participating Holder’s shares of Series A Preferred Stock, Series B Preferred Stock and
Series BB Preferred Stock shall sutomatically and without further action on the part of such
holder be converted effestive upon, subject to, and concurrently with, the closing of the
Mandatory Offering (the “Mandatory Offering Date”) into, in the case of Serics A Preferred
Stock, an equivalent number of shares of Series A-1 Preferred Stock, in the case of Serics B
Prefetred Stock, an equivalent number of shares of Series B-1 Prefesred Stock, and in the case of
Series BB Preferred Stock, an equivalent number of shares of Series BB-1 Preferred Stock (a
“Special Mandatory Conversion”); provided, however, that no such conversion shall occur in
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connection with a particular Equity Financing if, pursuant to the writlen request of thig
corporation, such holder agrees in writing to waive his, her or its Right of First Offer with
respect to such Equity Financing. Upon conversion pursuant to this subsection 4()(i), the shares
of Series A Preferred Stock, Series B Preferred Stock and Series BB Preferred Stock so
converted shall be canceled and not subject to reissuance.

(ii) The holder of any shares of Series A Preferred Stock,
Series B Preferred Stock or Series BB Preferred Stock convertéd pursuant to this subsection 4(1)
shall deliver to this corporation during regular business hours st the office of any uansfer agent
of this corporation for the Serics A Preferred Stock, Series B Prefarred Stock and Series BB
Preferred Stock, or at such other place a3 may be designated by this corporstion, the certificate
ar certificates for the shares sa converted, duly endorsed or assigned in blank or to this
corporation.  As promptly as practicable thereafter, this corporation shall issue and deliver o
such holder, at the place designated by such holder, a certificats or cartificates for the number of
full shares of the Series A-1 Prefarred Stock, Series B-1 Preferred Stock or Serles BB-1
Preferred Stock, as the case may be, to be issued and such holder shall be deemad to have
become a stockholder of record of Series A-1 Preferved Stock, Series B-1. Preferred Stock or
Series BB-1 Preferred Stock, 8s the case may be, on the Mandatory Offering Dato unless the
transfer books of this corporation are closed on that date, in which event he, she or it shall be
deemed to have become a stockholder of record of Series A-1 Preferred Stock, Series B-)
Preferred Stock or Series BB-1 Preferred Stock, as the case may be, on the next succeeding date
on which the transfer books are open.

(i) In the event that any shares of Series A<1 Preferred Stock,
Series B-1 Preferred Stock or Series BB-1 Preferred Stock are issued, concurrently with such -
isshance, this. corporation shall use its best efforts to take all such action a8 may be required,
including amending ita Certificate of Incorporation, (A)to cancel all muthorized shares of
Series A-1 Preferred Stock, Series B-1 Preferred Stock and Series BB-1 Preforved Stock that
remain unissued after such issuance, (B) to create and reserve for issuance upon the Special
Mandatory Conversion of any Serles A Proferred Stock, Series B Preferred Stock or Series BB
Preferred Stock a new series of Preferred Stock equal in aumber to the number of shares of
Series A-1 Preferred Stock, Series B-1 Preferred Stock or Series BB-! Preferred Stock s0
canceled and designated Series A-2 Preferred Stock, Series B-2 Prefersed Stock and Series BB-2
Preferred Stock, respectively, with the designations, powers, preferences and rights and the
qualifications, limitations and restrictions identical to those then applicable to the Series A-1
Preferred Stock, Series B-1 Preferred Stock aud Series BB-1 Preferred Stock, respectively,
except that the Conversion Price for such shares of Series A-2 Preferred Stock once initially
issued shall be the Series A Conversion Price in effect immediataly prior to such issuance, the
Convession Price for such shares of Series B-2 Preferred Stock ofice initially issued shall be the
Series B Conversion Price in effect immediately prior to such issuance, and the Conversion Price
for such ghares of Series BB-2 Preferred Stock once initlally issued shall be the Serias‘BB
Conversion Price in effect immediately prior to such issuance, and (C) to amend the provisions
of this subsection 4(]) as appropriate to provide that any subsequent Specill Mandatory
Conversion will be into shares of Series A-2 Preferrcd Stock, Series B-2 Prefesred Stock and
Series BB-2 Preferred Stock rather than Series A-1 Preferred Stock, Series B-1 Preferred Stock
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and Series BB-1 Preferred Stock, as the case may be. This corporation shall take the smmne
actions with respect 1o the Series A-2 Preferred Stock, Series B-2 Preferred Stock and
Series BB-2 Preferred Stock and each subsequently authorized series of Preferred Stoek upon
initial issuance of shares of the last such series to be authorized. The right to receive any
dividend declared but unpaid at the time of conversion on any shares of Preferred Stock
converted pursuant to the provisions of this subsection 4(1) shall accrue 1o the bensfit of the new
shares of Preferred Stock issued upon conversion thereof. :

s, Voting Rights.

()  General Voting Rights. The holder of each share of Series A,
Series A-1, Series B, Series B-1, Series BB or Series BB-1 Preferred Stock shall have the right
10 one vote for each share of Common Stock into which such share could then be converted, and
with respect to such vote, such holder shall have full voting righta and powers equal to the
voting rights and powers of the holders of Common Stock, and shall be entitled, notwithstanding
any provision hereof, to notice of any stockholders’ meeting in accordance with the bylaws of
this corporation, and shall be entitled to vote, together with halders of Common Stock, with
respect to any question upon which holders of Common Stock have the right to vote. Fractional
votes shall not, however, be permitted and any fractional voting rights available on an as-
converted basis (after aggregsting all shares into which shares of Series A, Series A-1, Series B,
Series B-1, Series BB and Serics BB-1 Preferred Stock held by each holder could be converted)
shall be rounded to the nearest whole number (with one-half being rounded upward).

(d)  Voting for Election of Directors. As long as at least a majority of -
the shares of Series A Proferred Stock, Serics B Preferred Stock and Series BB Preferred Stock -
originally issued, including any such shares subsequently comverted to Series A-l Preferred
Stock, Series B-1 Preferred Stock or Series BB-1 Preferred Stock pursuant to subparagraph 4())
hereof, remain outstanding, the holders of such sheres of Series A, Series A-1, Scrics B,
Series B-1, Series BB and Series BB-1 Preferred Stock (voting together as 2 single class and not
a3 Separats series, and on an as-converted basis) shall be entitled to elect two (2) directors of this
corporation at each annual election of directors. The holders of outstanding Common Stock
shall be entitled to eloct three (3) directors of this corporation at each annual election of
directors. The holders of Series A Preferred Stock, Sesies A-1 Preferred Stock, Series B
Preferred Stock, Series B-1 Preferrad Stock, Serics BB Preferred Stock, Series BB-1 Preferred
Stock and Common Stack (voting together as a single class and not as separate series, and on an
as-converted basig) shall be entitied to elect any remaining directors of this corporation.

In the case of any vacancy (other than a vacancy caused by semoval) in the office
of a director occurring among the directors elected by the holders of a class or series of stock
pursuant to this Section 5(b), the remaining dirsctors so elected' by that class or series may by
affirmative vote of a majority thereof (or the remaining director so elected if thero be but one, or
if there are 0o such directors remaining, by the affirmative vote of the holders of a majority of
the shares of that class or series), elect a successor or successors to hold office for the unexpired
term of the director or directors whose place or places shall be vacant. Any director who shall
have been elected by the holders of a class or series of stock or by any directors so slected as
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provided in the immediately preceding seatence hereof may be removed during the aforesaid
term of office, either with or without cause, by, and only by, the affirmative vote of the holders
of a majority of the shares of the class or series of stock entitled to elect such director or
directors, given sither at & special meeting of such stockholders duly called for that purpose or
pursuant to a written consent of stockholders, and any vacancy thereby created mey be filled by
the holders of that class or series of stock represented at the mesting or pursuant to unanimous
written consent.

6. Protective Provisions.

(a)  Subject to the rights of series of Preferred Stock that may from
time-to-time come into existence, 30 long as at least & majority of the shares of Series A
Preferred Stock, Series B Preferred Stock and Series BB Prefered Stoock originally issued,
including any such shares subsequently converted to Series A-1 Preferred Stock, Series B-1
Preferred Swock or Series BB-1 Preferred Stock pursuant to subparagraph 4(l) hereof, remain
outstanding, this corporation shall not take any of the following actions without firet obtaining
the approval (by vote or written consent, as provided by law) of the holders of at least a majority
of tha then outstanding shares of the Seties A, Series A-1, Series B, Series B-1, Series BB and
Seriea BB-1 Preferred Stock, voting together as a single class and not as seperato series and on
an as-converted basis, except that no approval pursuant to this Section 6 shall be required to
implement a conversion described in subsection 4(1) hereof:

(i) other than as set forth in Section3 hereof, redeem,
purchase or otherwise acquire (or pay into or set aside for a sinking fund for such purpose) any
ghare or ghares of Preferred Stock or Common Stock; provided, bowever, that this restriction .
shall not apply to the repurchase of shares of Common Stock from employees, officers,
directors, consultants or other persons performing services for this corporation or any subsidiary
pursuant to agreements under which this corporation has the option to repurchase such shares et
cost upon the termination of such service as an employee, officer, director or consultant, as
applicable;

(i) consummate any transaction specified in subsection 2(c)(i)
hereof (collectively, a “Corporate Transaction™), unless the consideration received per share of
Series A, Series A-1, Series B, Series B-1, Series BB snd Seties BB-1 Prefarred Stock it such
Corporate Transaction is at least (i) $20.00, if such Corporate Transaction occurs oo or ptior to
the first anniversary of the Purchase Date; (ii) $40.00, if such Corporate Transaction occurs after
the first anniversary of the Purchase Date and on or prior to the secand enniversary of the
Purchase Date; (iii) §80.00, if such Corporate Transaction occurs after the second anniversary of
the Purchase Date and on or prior to the third anniversary of the Purchase Date; @v) $100.00, if
such Corporate Transaction occurs after the third anniversary of tho Purchase. Date and .on or
prior to the fourth anniversary of the Purchase Date; and (v) $120.00, if such Corporate
Transaction occurs on or at any time after the fourth anniversary of the Purchaso Date. Each
such per share price specified in the preceding sentence shall be appropristely adjusted for any
stock dividends, combinations or splits. The consideration received per share of Series A,
Series A-1, Series B, Series B-1, Series BB and Series BB-1 Preferred Stock in o Corporate
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Transaction shall include the consideration per share received directly by a holder of Serics A,
Series A-1, Series B, Series B-1, Series BB or Series BB-1 Preferred Stock in such transaction
and the consideration received by this corporation that would be distributed to such holder
assuming such copsideration is distributed to the holders of Preferred Stock and Common Stock
in accordance with subsections 2(s) and 2(b) hareof. All consideration other than cash received
in & Corporate Transaction shall be valued in accordance with subsection 2(c)(ii) hereof,

(iii) increase or decrease (other than by redemption or
conversion or by operation of subsection 4() hereof) the authorized number of shares of
Series A, Series A-l, Series B, Series B-1, Series BB or Series BB-1 Preferred Stock;

(iv) amend this corporation’s certificate of incorporation or
bylaws, as then in effect, in e manner that has a material adverse effect on the rigits, preferences
or privileges of the Series A, Series A-1, Series B, Series B-1, Series BB or Series BB-1
Preferred Stack;

v authonza, croate of issue any new class or sesies of capital
stock or any other securities convertible into capital stock of this corporation having a preference
over the Series A, Series A-1, Series B, Series B-1, Seriea BB or Series BB-1 Preferred Stock
with respect to voting, dividends, conversion rights or rights upon liquidation;

(vi) declare or pay any cash dividends on its Common Stéck; or

{vii) increase the suthorized pumber of directors of this -
corporation above seven (7). ' : _

® @ Subject to the rights of series of Preferred Stock that may
from time-to~-time come into existence, so long as at least a majority of the shares of Serles A
Preferred Stack originally issued, including any such shares subsequently coavested to
Series A-1 Preferred Stock pursuant to subparagraph 4(1) hereof, remain outstsnding, this
corporation shall not without first obtaining the approval (by vote or written consent, as
provided by law) of the holders of at feast & majority of the then outstanding shares of the
Series A Preferred Stock and Series A-1 Preferred Stock, voting together as a slngle class and
not as separate series and on an as-convertsd basis, (A) amend this corporation’s Amended and
Restated Certificate of Incorporation to alter or change the rights, preferences or privileges of the
shares of such Series A Preferred Stock or Series A-1 Prefemved Stock, if such Series A Preferred
Stock or Series A-1 Preferred Stock would be adversely affected by such amendment in a
manner different from other then outstanding series of this corpomuon 8 Preferred Stock (it
being understood that, without limiting the foregoing, different series of Preferred Stock shall
not be affected differently becauss of proportional differences in the amounts of their respemve
issue prices, liquidation preferences apd redemption prices that arise out of differences in the
original issue price for cach such series) or (B) increase or decrease the aggregate number of
authorized shares of such Series A Preferred Stock or Series A<l Preferred  Stock.
Notwithstanding the foregoing, no appraval pursuant to this Sectlon 6 nhall be required to
implement a conversion described in subsection 4(1) hereof.
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(ii) Subject to the rights of series of Preferred Stock that may
from time-to-time come into existance, 30 long us at least a majority of the shares of Series B
Preforred Stock originally issued, including any such shares subsequeatly converted to
Series B-1 Preferted Stock pursuant to subparagraph 4(l) hereof, remain outstanding, this
corporation sball not without first obtaining the approval (by vote or written consent, &s
provided by law) of the holders of at least a majority of the then outstanding shares of the
Sertes B Preforred Stock and Series B-1 Prefesred Stock, voting together as a singls class and
not as separate series and on an as-convertsd basis, (A) amead this corporation’s Amended and
Restated Certificate of Incorporstion to alter or change the rights, preferences or privileges of the
shares of such Series B Preferred Stock or Series B-1 Preferved Stock, if such Series B Preferved
8tock or Series B-1 Preferred Stock would be adversely affected by such amendment in a
manner different from other then outstanding series of this corporation’s Preferred Stock (it
belng understood that, without limiting the foregoing, different series of Preferred Stock shall
not be affectad differently because of proportional differences in the amounts of their respective
issue prices, liquidation preferences and redemption prices that arise out of differences in the
original issue price for cach such series) or (B) increase or decrease the aggregate number of
authorized shares of such Series B Preferred Stock or Seriss B-1 Preferred Stock.
Notwithstanding the foregoing, no approval pursuant to this Section 6 shall be required to
implement a conversion described in subsection 4(1) hereof,

(iii) Subjact to the rights of series of Preferred Stock that may
from time-to-time come into existence, so long as at least a majority of the shares of Series BB
Preferred Stock originally issued, including any such shares subsequently converted to
Series BB-1 Preferred Stock pursuant to subparagraph 4(]) hereof, remain outstanding, this
corporetion shall not without first obtaining the approval (by vote or written consent, as .’
provided by law) of the bolders of at least & majority of the then outstanding shares of the
Series BB Prefarred Stock and Series BB-1 Preferred Stock, voting together as a singls clags and
0ot as separate series and on an as-converted basis, (A) amend this corporation’s Amended and
Restated Certificate of Incorporation 10 alter or change the rights, preferences or privileges of the
shares of such Series BB Preferred Stock or Series BB-1 Preferred Stock, if such Series BB
Preferred Stock or Serics BB-1 Preferred Stock would be adversely affected by such amendment:
in a manner different from other then outstanding series of this corporation’s Preferred Stock (it
being understood that, without limiting the foregoing, different series of Preferred Stock shall
not be affected differently becauss of proportional differences in the amounts of their respective
issue prices, liquidation preferences and redemption prices that erise out of diffeseuces in tho
original issue price for ¢ach such series) or (B) increase or decrease the sggregste number of
authorized shares of such Series BB Preferred Stock or Seriea BB-1 Prefered Stock.
Notwithstanding the foregoing, no approval pursuant to this Section 6 shall be required to
implement a conversion described in subsection 4(}) hereof.

7. Status of Converted or Redeemed Stock. In the event any shares of
Series A, Series A-1, Series B, Series B-1, Series BB or Series BB-1 Preferred Stock shall be
redeemed or cotivertsd pursuant to Section 3 or Section 4 hereof, the shares so converted or
redecmed shall be canceled and shall not be issuable by this corporation. The Amended and
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Restated Cemf'cato of Incorporation of this corpomlon shall be appropriately amended to effect
the corresponding reduction in this corporation’s authorized capital stock.

(Cy Common Stock. The rights, preferences, privileges and ’restrictions
granted to an‘d imposed on the Common Stock are as set forth below in this Article IV(C).

1. Dividend Rights. Subject to the prior rights of holders of all clesses of
stock at the time outstanding hwmg prior rights as to dividends, the holders of the Common
Stock shall be atitled to receive, when and as declared by the Board of Directors, out of any
assets of this corpomtton legally available therefor, such dividends as may be declared from time
to time by the Board of Directors.

2. Liquidation Rights. Upon the liquidation, dissolution or winding up of |
this corpomt!on. the asseta of this corporation shall be distributed as provided in Section 2 of
Division (B) of ;hu Article I'V hereof.

3. Redemption. The Common Stock is not redeemable.

4, Voting Rights. The holder of each share of Common Stock shall have the
right to one vate, and shall be entitled to notice of any stockholders” meeting in accordance with
the bylaws of thi¢ corporation, and shall be entitled to vote upon such matters and in such
manger a8 may be provided by law. ,

ARTICLE V

A director of this corporation shall, to the fullest extent permitted by the General
Corporation Law as it now exists of as it may hereafter be amended, not be personally liable to
this corporation or its stockholders for monetary damages for breach of fiduciary duty as a
director, except for linbility (i) for any breach of the director’s duty of loyalty to this corporation
or its stockholders, (ii) for acts or omissions not in good fsith or which involve inteational
misconduct or & knowing violation of law, (iii) under Section 174 of the General Corporation
Law, or (v} for'any transaction from which the director derived any improper personal benefit.
If the Genera! Corporation Law is amended, after approval by the stockholders of this Asticle, 1o
authorize corporation action further eliminating or limiting the personal lisbility of directors,
then the liability of @ director of this corporation shall be eliminated or limited to the fullest
extent permitted by the General Corporation Law, as so amended.

Any emendment, rcpcul or modification of this Article V, or the adoption of any
provision of this Restated Certificate of Incorporation inconsistent with this Article V, by the
stockholders of this corporation shall not apply 10 or adversely affect eny right or protection of &
director of this .corporation existing at the time of such amendment, repeal, modification or
adoption. .
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ARTICLE VI

To the fullest extent permitted by spplicable law,'this corporstion is authorized to
provide indemnification of (and advancement of expenses o) sgents of thia corporation (and any
ather persons to which Delaware law permits this corporatibn to provide indemnification)
through bylaw provisions, agreaments with such ageats or other'persons, vote of stockholders or
disinterested directors or otherwise, in excess of the indemnification and advancement otherwise
permitted by Section 145 of the Delaware General Corporation Law, subject only to limits
created by applicable Delaware law (staiuiory or non-statutofy), with respect to actions for
breach of duty to this corporation, its stockholders and othess. :

ARTICLE VI

This corporation reserves the right to adopt, amehd, alter, supplement, rescind or
repeal -in any respect any provision contained in this Amended and Restated Certificate of
Incorporation, in the manner now or hereafter prescribed by statute or applicable law, and all
rights conferred upon stockbolders herein aro granted subject to this reservation.

ARTICLE vII

The Board of Directots may from time to time adopt, amand, alter, supplement,
‘rescind or repesl any or all of the bylaws of this corporation without any action on the part of the -
stockholders; provided, however, that the stockholders may addpt, amend or repeal any bylaw
adopted by the Board of Directors, and no amendment or supplement to the bylaws adopted by -
the Board of Directors shall vary or conflict with any amendment or supplement adopted by the
stockholdars. . '

ARTICLEIX

Subject to any Protsctive Provisions, the number of directors of this corparation
shall be set from time to time by resolution of the Board of Directors or by the stockholders.

ARTICLEX

Blections of directors need not be by written blllot unleas the bylaws. of this
corporetion shall so provide. : '

ARTICLE XI

Meetings of stockholders may be hald within or without the State of Delaware, as
the bylaws may provide. The books of this .corporation may bé kept (subject to any statutory
requirsments) outside the State of Delawars at such place or plices ss may be designaied from
1ime to time by the Board of Directors or in the bylaws of this cotporation.

* L J *
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FOUR: The foregoing emendment and restatement was approved by the holders
of the requisite number of shares of said corporatioa ia accordance with Section 228 of the
General Corpotation Law.

" FIVE: That said amendment and restatement was duly adopted in accordance
with the provisions of Section 242 and 245 of the General Corporation Law.

ODSVF&H\| 49049.1

TRADEMARK
REEL: 002522 FRAME: 0081



( o 1025
i : FAX 650 380 1377 ARIBA 7
’3/%00‘ e MAY @2 ‘82 B3:37PM

© MAR 19 ’99 12:54 . : P.25

IN WITNESS WHEREOF, this Amended and Restated Certificate of
Incorporation has been signed by the President and the Searetary of this corporation this 17th day

of March 1999,
K Krlch %

dent and Cluef ve Officer

' Bdward P. Kinssy
Secretary
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