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Deelaware

The First State

PAGE 1

I, HARRIET SMITH WINDSOR, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREEY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE CERTIFICATE OF AGREEMENT OF MERGER COF "CYRERMEDIA,
INC.", FILED IN THIS OFFICE ON THE SEVENTEENTHA DAY OF OCTORER,

A.D. 1996, AT 2 O‘CLOCK P.M.

¥2AZAAA;JL ;J;MJ;¢£J99&2¢4L44aJ

Harriet Smich Windsor, Secretary of State

26346386 8100 AUTHENTICATION: 1800939

020340512 DATE: 05=29-D2
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STATE OF DELAWARE

S,

A7 o OIOEORPORR T R4 2

FILED Q2:00 PM 10/17/1996
960302142 —~ 2636886

AGREEMENT AND FLAN OF MERGER
OF CYRERMEDIA, INC-
A DELAWARE CORPORATION
AND
CYBERMEDIA, INC.
A CALIFORNIA CORPORATION

THIS AGREEMENT AND PLAN OF MERGER dated as of October [ 7, 1996, (the
“Agreement”) is between CyberMedia, Inc., s Delaware corporation ("CyberMedia-Delaware”) and
CybertMedia, Inc., a California corporation {("CyberMedia-California"). CyberMedia-Delaware and
CyberMedia-Cafifornia sre sometimes referred t0 berein as the "Constituent Corporations.”

RECITALS

A CyberMedia-Delgwars is 2 corporation duly organized ancl existing under the laws of
the State of Delaware and bas an authorized capital of 62,835,654 shares, 50,000,000 of which are
designated *Conymon Stock,” $.01 par value, and 12,835,654 of which are designated "Preferred
Stock” $.01 par value. Of such suthorized sharet of Prefarred Stock, 4,726,129 shares are
designated "Seties A Preferred Stock,” 6,371,429 shares are degignated “Series B Preferred Stock,”
and 1,666,657 shares are designated "Serins C Preferred Stock.” As of the date hereof, S00 shares of
Comman Stock were issued and outstanding, all of which wese held by CyberMedia-California. No
shares of Preferred Stock were ouistanding. -

B.  CyberModia-California is 2 corporation duly organized and existing under the laws of
the State of California and has an authorized capital of 32,835,654 shares, 21,666,667 of which are
designated "Conunon Stock,” .01 par value and 12,835,654 of which are designsted "Preferred
Stock," .01 par value, Of such authorized shares of Preferved Stock, 4,726,129 shares are designated
"Serics A Preferred Stock,” 6,442,858 shares are designated "Serics B Preferved Stock,” and
1,666,667 shares are designated "Series C Preferred Stock.” As of the date herein, 2,434,025 shares
of Common Stock (after giving effact to the reverse | for 2 stock split effected on Avgust 21, 1996)
were issued and outstanding, 3,038,515 shares of Series A Preferred Stock were issued and
outstanding, and al) authorized shares of Seriex B Preferred Stock and Senies C Preferred Stock were
issued and outstanding.

C. The Board of Directors of CyberMedia-California has detennined that, for the purpose
of effecting the reincorporstion of CyberMedia-California in the State of Delaware, it ia advisable and
in the best interests of CyberMedis-CaJifornis that CyberMedia-California snerge with and into
CyberMedia-Delaware upon the terms and conditions herein provided.

D.  The respective Boards of Directors of CyberMedis-Delawan: and CyberMedia-
California have approved this Agreement and have directed that this Agreement be submitted to a
vote Of their respestive stockholders and executed by the undersigned officers.
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NOW, THEREFORE, in consideration of the mutual agreements and covenants set forth
herein, CyberMedia-Delaware and CyberMedis-California hereby agree, subject to the tenns and
condinons hercinafter set forth, as follows:

I. MERGER

1.1 Margex In accordance with the provisions of this Agreement, the Delaware General
Corparation Law and the Califoria General Corporation Law, CyberMedia-California shall be
merged with and into CyberMedia-Delaware (the *Merger”), the separste existence of CyberMedia-
California shall cease and CyberMadia-Delaware shall be, and is herein sometimes referred as, the
"Surviving Corporation,” and the aame of the Surviving Corporation shall be CybarMedia, Inc,

1.2 Filing and Effectivenest The Merger shall become effactive whan the following
actions shall have besn completed:

(s)  This Apreement and Merper shall have beon adopted and approved by the
stockholders of each Constituent Corporation in accordamce with the requirements of the Delaware
Geperal Corporation Law and the Californja General Corporation Law,

()  All of the conditions precedent to the consummation of the Merger specified in
this Agreement shall have been satisfied or duly waived by the party entitled to satisfaction thereof:

()  Anexecuted Agreement and Plan of Merger meeting the regquirements of the
Delaware General Corporation Law shall have been filed with the Secretary of State of the State of
Delaware; and

The date and time when the Marger shall become effoctive, & aforesaid, is herein called the
"Effective Date of the Merger.”

13 Effect of the Mgper Upon the Effective Date of the Merger, the separate existence
of CyberMaedis-Catifornis shall cease and CyberMedia-Delaware, as the Surviving Corporation,
(i) shall continue to possess all of its sssets, rights, powers and property as constituted immediately
prior to the Effective Date of the Merger, (ii) shall be subject 10 all actions previously taken by its and
CyberMedia-California’s Board of Directors, (iii) shall succesd, without other transfer, to all of the
assets, rights, powers and property of CyberMedia-California in the manner mare fully set forth in
Section 259 of the Delnwarc General Corporation Law, (iv) shall continue to be subject 1o alf of the
debts, liabilitiss and obligations of CyberMedia-Delswars as constituted immediately prior to the
Effective Date of the Merger, and (v) shall succasd, without other trunsfer, to ali of the dsbits,
liabilities and obligations of CyberMedia-Califormia in the same manner as if CyberMedia-Delaware
had itself incutred them, all as more Rilly provided under the applicable provisions of the Delaware
General Corporation Law and the California Corporations Code.

BAMOGPUBLICSS 371 512,91 -2-
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Il. CHARTER DOCUMENTS, DIRECTORS AND OFFICERS

2,1  Canificats of Incorparntinn. The Certificate of Incorporation of CyberMedia-
Delaware a3 in effict immedintely prior to the Effective Date of the Merger shall continue in full force
and effact as the Cartificate of Incosporation of the Surviving Corparation until duly smended in
arcordance with the provisions thereof and of applicable law.

22 DBylswa. The Bylaws of CyberMedia-Delaware as in effect immediately prior to the
Effective Date of the Meraer shall continue in full force and effect as the Bylaws of the Surviving
Corporation until duly amended in accordance with the provisions thereof and applicable law,

IIl. MANNER OF CONYERSION OF STOCK

3.1  CyberMedip-California Coxumon Shargs. Upon the Eifective Date of the Merger, cach
share of CyberMedia-Cahifornia Conmon Stock, .01 par value, msued and outstanding immediately
prior thereto shall by virtus of the Merger aad without any action by the Constituent Corporations,
the holder of such shares or any other person, be converted iinto and exchanged for one fully paid and
nonassessable share of Conunon Stock, 5.01 par value, of the Surviving Corporation. No fractional
share interests of Surviving Corpomation Common Stock shall be issued.

32 CyharMedia-California Prefered Shares.

()  Upon the Effective Date of ths Merger, each share of Sesies A Prederred
Stock, Series B Prederred Stock, Series C Prefested Stock of CybesMedia-California .01 par value,
issued and cutstanding inunediately prior 1o the Merger. which shares are convertible inta such
number of shares of CyberMedia-California Cammon Stock as set forth in ths CyberMedis-California
Articles of Incorporation, as amended, shal] by virtue of the Mexger and without any action by the
Congtituent Corporations, the holder of such shares or any other person, be converted into or
exchanged for one fully paid and nomassessable share of Series A Preferred Stock, Series B Preferved
Stock, and Series C Preferred Stock of the Surviving Corporution, $.01 par value, respectively,
having such rights, preferencos and privilegss as set forth in the Certificate of Incorporation of the
Surviving Corporation, which shares of Prefarred Stock shall be convertible into the same number of
shares of the Surviving Corporation's Common Stock, $.01 par value, as such share of CyberMedia-
California Preferred Stock was so convertible into immediately prior ta the Effective Date of the
Merger, subject to adjustment pursoant 1o the terms of the Certificate of Incorporation of the

Surviving Corporatiop.

33

(@)  Upon the Effective Date of the Merger, the Surviving Corporation shall
assume the obligations of CybsrMedia-Califorain undar, and continue, the option plans (including
without limitation the CyberMedia-California's Amended 1993 Stock Plan, the 1996 Employes Stock

ANOENURLICIENET 1513 01 -3-
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Purchase Plan end the 1996 Director Option Plan), and all other enmployee benefit plans of
CybexMedia-California. Each cutstanding and unexercised option, athe; right to purchase, or
security convertible into, CyberMedia-Califixnia Common Stack or CyberMedia-California Preferred
Stock {8 "Right") shall become, subject to the provisions in paragraph () hereof, an option, right o
purchase or a sscurity cogvertible into the Surviving Corporation’s Common Stock or Prefesred
Stock, respectively, on the basis of ons share of the Surviving Corporation's Common Stock or
Preferred Stock, as the case may be, for sach one share of CyberMedia-California Common Stock or
Prefarred Stock, as the case may be, issugble pursuant to any such Right, on the same tarms and
conditions and at an exercise price equal to the exercise price applicable to any such CyberMedia-
Califoraia Right at the Effcotive Date of the Merger. This paragraph 3.3(a) shail not apply to
outstanding stures of CyberMedia-California Commoa Stock or Praferred Stock. Such putstanding
shares of Commen Stock and Preferred Stock are subject to paragruph 3.1 and 3.2, respectively,
hereof

() A number of shares of the Surviving Corportion’s Common Stock and
Preferred Stock shall be reseaved for issuance upon the exercise of tptions, stock purchase rights and
convertible securities equal to the rumber of shares of CyberMedia-California Common Stock and
CyberMedia-Califorma Prefierred Stock 5o reserved immediately prior 3o the Effective Date of the

Merger.

()  The assumed Rights shall not entitle any holder thereof 1o a fractional share
upon exercise or conversion {(unless the holdér was entitled to a fractional interest immediately prior
to the Merger). In lieu thereof, any fractiona] share interests to which a holder of an assumed Right
(other than an option issued pursumnt to CyberMedia-Delaware's Amended and Restated 1993 Siock
Plan, 1996 Employee Stock Purchase Plan, and 1996 Director Option Plan) would otherwise be
entitled upon axercise or conversion shall be aggregated (bur only with other similat Rights which
have the same per share terms). To the extent that after such aggregation, the holder would still be
entitled to & fractional chare with respect therato upon exercise or conversion, the holder shall be
entitled upon the exercise or conversion of all such assumed Rights pursuant to their tenns (as
modified herein), to one full share of Common Stock or Prefesved Stock in lico of such fractional
share. With respect o each class of such similar Rights, no holder will be entitled to more than one
full share in lieu of a fractional share upou exercise or conversipn.

Notwithstanding the foregoing, with respect to options issued under the CyberMedia-
California's Ameniad and Restated 1993 Stock Plan that are assumed in the Merges, the number of
shares of Common Stock to which the holder would be otherwise entitled upon exercise of sach such
assumed option following the Merger shall be rounded down to the nearest whole number and the
exergiss price shall be rounded up to the nearest whole cent. In addition, po “additional benefity”
{within the meaning of Section 424(a){2) of the Internal Revenue Cotls of 1986, a5 amended) shall b
accorded to the optioness pursuant to the assumption of their options.

3.4  CyhorMedia-Delawar: Commog Stpck. Upon the Effective Date of the Merger, each
share of Common Stock, 3.01 par value, of CyberMedia-Delaware issued and outstanding

BVMEPUBLICOSIZY) §13.02 -4-
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immedintely prior thereto shall, by virtue of the Merper and without aay action by CybetMedia-
Delaware the holder of such shares or sny other person, be eaactlled and renurned 1o the status of
muthorized but unissued shares.

3.5 Exchange of Certificates. After the Effective Date of the Mexger, each holder of an
outstanding certificate represeating shares of CyberMedia-California (Common Stock or Preferred
Stock may be asked 10 surrender the same for cancellation to an exchange sgent, whose name will be
delivered to holders prior 1o any requested exchange (the "Exchange Agent”), and each such holder
shall be entitled to receive in exchange thevefor a certificate or certificates representing the number of
shares of the Surviving Corporation's Common Stock or Preferved Stock, as the case may be, into
which the swrrendered shases were converted 85 herein provided. Unill so surrendeyed, each
outstanding certificate theretofore representing shares of CyberMedin-Califoinia Comman Stock or
Preferred Stock shall be deemed for all purposes to represent the number of shares of the Surviving
Corporation's Common Stock or Preferred Stock, respectively, into which such shares of
CyberMedia-California Commeon Stock or Preferred Stock, as the cazs may be, were converted in the

Merger.

The registered owner on the books and records of the Surviving Corporstion or the Exchange
Agent of any such outstanding certificate shall, until such certificate shall have been surendered for
mansfer or conversion or otherwise accounted for to the Surviving Corporation or the Exchange
Agent, have and be entitied to exercise any voting and other rights with respect to and to recaive divi-
dends and other distributions upon the shares of Common Stock or Preferred Stock of the Surviving
Corporation represented by such outstanding cestificate as provided above.

Each certificate representing Common Stock or Preferred Stock of the Swrviving Corporation
so issued in the Merger shall bear the same legends, if any, with respect to the restrictions on ransfer-
ability as the cestificates of CybesMedia-Californis so converted and given in exchange therefore,
unless otherwise determined by the Board of Directors of the Swviving Corporation in compliance
with applicable Jaws,

If any cerliScate for shares of the Surviving Corporstion's stock is to be issued in 2 name
othes than thet in which the certificate surrendered in exchange thevefor is registered, it shall be 3
condition of issuance thereol that the certificate so swrendered shall be properly endorsed and
otherwise in proper form for transfer, that such transfer otherwise be praper and comply with appli-
cable secunities laws and that the person requesting such tramfer pay to the Exchange Agent any
transfer or other taxes payable by reason of issuance of such new certificare in & name other than that
of the registered holder of the certificate surrendered or establish to the satisfaction of the Surviving
Corporation that such tax has been paid or is not payable.

BAMPLBLICMATEZN 51101 i
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TV. GENERAL

4.1 Covenauts of CyharMadia-Delaware CyberMedia-Delaware covensnts and
agrees that it will, on or before the Effective Date of the Merger:

(s)  Qualify 10 do business a3 a foreign carporation in the State of California and in
connection therewith irrevocably appoint an agent for service of prosess as required under the
provisions of Section 2105 of the California General Carporation Law.

(b)  File any and all documents with the Californiz Franchise Tax Board necessary
for the assumption by CyberMedia-Delaware with the franchise tax lisbilities of CyberMedia-
California,

(c)  Take such other actions a3 may be requirsd by the Califoria General

42  Futher Assumanges From time to time, a5 snd when required by CyberMedla-
Dejaware or by its successors o assigns, there shall be executed and delivered on behaif of
CyberMedia-California such deeds and other instriments, and there shall be taken or caused to be
takesn by it such further and other actions as shall be appropriate or necessary in order to vest or
perfect in or conform of record or otherwise by CyberMedis-Delaware the title to and possession of
all the property, interests, assets, rights, privileges, immunities, powers, franchises and authority of
CyberMediz-California and otherwise to carry out the purposes of this Agreement and the officers
and directors of CyberMedia-Delaware are fully authorized in the name and on behalf of CyberMedia-
California or otherwise to take any and all such action and o execute and defiver any and all such
deeds and other instruments,

4.3  Abandonment. At any time befaora the Effective Date of the Merger, this Agresment
may be terminated and the Merger may be sbandoned for any reason whatsoever by the Board of
Direciors of either CyberMedia-California or of CyberMedis-Delaware, or of both, notwithstanding
the appraval of this Agreement by the shareholders of CyberMedia-California or by the sole
stockholder of CyberMedia-Delaware, or by both,

44  Amendment. The Boards of Directors of the Constituent Corporations may amend
this Agreement at any time prior to the filing of this Agreement (or certificate in Lieu thereof) with the
Secratary of State of the Stare of Delaware, provided that an amendment made subsequent to the
adoption of this Agreement by the stockholders of either Constituent Corporation shall not: (1) alter
or change the amount or kind of shares, secarities, cash, property and/or rights to be reotived in
exchange for or on conversion of all or any of the shares of anty class or series thereof of such
Constituent Corporarion, (2) alter or change any term of the Certificata of Incorporation of the
Surviving Corporation to be effected by the Merger, or (3) alter or changs any of the terms and
canditions of this Agreement if such alteration or change would adversely affect the holders of any
clags or series of capital stock of any Constituent Corporation.

PAMEPUBLICSSZYLIL A1 -5
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4.5  Registered Offics. The registered office of the Surviving Corporation in the Statz of
Delaware is 1209 Orange Stroet, Wilmingzon, County of New Castle, DE 19801 and The
Corporation Trust Company is the regictared agent of the Surviving Corporstion at such address.

46  Agresmem. Executed copies of this Agreement will be on file at the principal place of
business of the Surviving Corporation at 3000 Ocean Park Boulevard, Suite 2001, Santa Momica,
Califorma 90405, and copies thereof will be furnished to any stockholder of either Constituent
Corporation, upon request and without cost.

47 Goverminglaw This Agreement shall in all respects be construed, interpreted and
eaforced in accordance with and governed by the laws of the State of Delaware and, so far as
applicable, the mesger provisions of the California General Corporation Law.

4.8  EIRPTA Notification. (s) On the Effective Date of the Merger, CyberMedia-
Culifornia shall deliver to CybesMedis-Delaware, as agent for the shursholders of CyberMedia-
California, » properly execuied statement (the "Statement") substantially in the form attached hereto
a8 Exhibit A, CyberMedia-Delaware shall retain the Statement for a period of not less than seven
years and shall, upon request, provide a copy thereof to any person that was a sharehokler of
CyberMedia-Californis immediately prior to the Merger, In consequence of the approval of the
Merger by the shareholders of CyberMedia-California, (i) such shareholders shall be considersd to
have requested that the Statement be delivered to CyberMedia-Delaware as their agent and (ii)
CybesrModia-Delaware shall be considered to have received a copy of the Statement at the request of
the CyberMedia-California sharcholders for purposss of satisfying CyberMedia-Delaware's
obligztions under Treasury Regulation Section 1.1445-2{c){(3).

(b) CyberMedia.California shall defiver 1o the Internal Revenue Service 2 notice regarding
the Statement in accordance with the requirsments of Treasury Regulation Section 1.897-2(h)(2).

B \PUBLICSENOT? L FE1.01 7=
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IN WITNESS WHEREOF. (his Agreement having first besn approveq by the resotutions of
the Board of Directors of CyberMedia-California and CybarMegia-Deluvars is hereby executed on
behalf of each of such two corporations and attested by their respective: officers thereunto duly

Cyvervedia, Inc.
 Delasware corporation

W

ATTEST:

Brad Kimlburyy)(& Pl‘lﬁd?(

. Schosidezman
Assistant Searstary

ATTEST:

u¥ F. Bchneiderman
Assistant Secretary

MM AL IS Y1313 01 3
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CERTIFICATE OF SECRETARY
OF
CyberMedia, Inc.
(a Delaware corporation)

1, Arthur F, Schneiderman, the Assigtant Secretary of CyberiMadia, Inc., a Delaware
corporution (the “Corporation”), hereby certify that the Agreement and Plan of Merger to which this
Certificate is attached was duly signed on behalf of the Corporation by its Vice-President and
Assistant Secretary under the corporate seal of the Corporation and was duly spproved and adopted
by a unanimous vote of the outstanding stock entitied to vote thereon by writien consent of the sole
stockholder of the Corporation dated October 3, 1996.

Executed effective on October 16, 1996.

y ——

“Addnf F. Schoeiderman, Assistant Secretary
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