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Patent and Trademark Office

{

FORM PTO-1594 RECORDATION FO! U
| W 11818 HERE {1118 Bl 1180 4By

RA WGy

=

102236447

To the Honorable Commissioner of Patents and Trademarks: Please record the attached original documents or copy thereof.

1. Name of conveying party(ies): 2. Name and address of receiving party(ies):
FAMILY GOLF CENTERS, INC. q_ [ é - 0} Name:__ GOLF OUTLETS OF AMERICA
Street Address:_4721 East Palm Canyon Drive
______Individual(s) __Association City: Palm Springs State: CA ZIP: 92264
___ General Partnership __ Limited Partnership __ Individual(s) citizenship _ ;
_ XX Corporation - ___ Association____ i
Other __ Limited Partnership _
Add'l name(s) of conveying party(ies) attached?_Yes __X No __X Corporation - California
5. Nature of conveyance: __ Other: ____
L Assignment — Merger If assignee is not domiciled in the United States, a domestic
Security Agreement ___ Change of Name representative designation is attached: ___ Yes XX No
Other (Designations must be a separate document from Assignment)
Fxecution Date: October 22. 1999 Additional name(s) & address(es) attached? _ Yes _X No
4. Application number(s) or registration number(s): B. Trademark Registration No.(s) 1,083,671
A. Trademark Appiication No.(s) 1,908,667 2,573,624 876,440
76/294,079 2,454,569 2,329,937 1,774,326
—_— 1,775,972 1,951,468 2,038,894
1,773,087 2,330,033 1,761,508
1,162,102 2,353,609
Additional numbers attached? ____Yes _ X No

5. Name and address of party to whom correspondence
concerning document should be mailed:

Name: Michael W. Hicks. Esq.

6. Total number of applications and
registrations involved: _Sixteen (16 )

Internal Address: 7. Total fee (37 CFR 3.41) ........... $_ 41500

BLAKELY, SOKOLOFF, TAYL.OR & ZAFMAN X  Enclosed
X __ Authorized to be charged to deposit account

Street Address:__ 12400 Wilshire Boulevard

8. Deposit account number:

Seventh Floor 02-2666

| ZIP:__ 90025

) .00 0P DO NOT USE THIS SPACE

FCrast o»
FCOMement and signature. 37,00

To the best of my knowledge and belief fthe foregoing ifformation is true and correct and any attached copy is a true copy of the

original document.
Cp/mébz_
/ [4

Michael W. Hicks. Esq. L&

! hereby c&‘m&}f'ﬁﬁmﬂm&a is being @ignature Date

deposited with the United States Postal Service

| os first class mail in an envelope gddressed to: Total number of pages including cover sheet, attachments, and document: 3@
Assistant Commissioner for Trademarks, 2900 Crystal Drive,

Avlinglon, VA 222023513, on 2 AL O 2
(Date of Deposit)

Name of applicant, assignes, or Registered Rep.
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ASSET PURCHASE AGREEMENT

THIS ASSET PURCHASE AGREEMENT (“Contract” or “Agreement”), made as of
thisy, Fday of N%iﬁib“ef, 2001, by and between FAMILY GOLF CENTERS, INC., as dcbtor-in-
possession, having an office at 538 Broad Hollow Road, Melville, New York 11747 (“Seller”)
and GOLF OUTLET OF AMERICA, having an office at 4721 East Palm Canyon Drive, Palm
Springs, California 92264 (“Purchaser”).

1. AGREEMENT TO PURCHASE. In consideration of the mutual covenants herein set forth,
and other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, (i) Seller agrees to sell to Purchaser and Purchaser agrees to pul;chasc from Seller,
pursuant to the terms and conditions hereinafter set forth, the trademarks and tradenames
described in Exhibit “A™ attached hereto, together with: (A) the right, if any, to recover for past
infringement of said trademarks and (B) the goodwill of the business symbolized by the
irademarks and in, to and under the registrations thereon' (if and tl'xén only to the extent that any
of the foregoing exist, as to which Seller makes no representations) (ccllectively, the “Property™).
Purchaser acknowledges that the Property does not include the internet domain name
"confidencegolf.com" or similar domain name and that Seller reserves all nghts, if any, with
respect thereto. Purchaser represents that execution, delivery and performance of this contract
are within Purchaser’s power and have been duly authorized by all necessary and proper action.
Seller represents that execution, delivery and performance of this contract are within Seller’s

power and have been duly authorized by all necessary and proper action.

2. PURCHASE PRICE. The purchase price for the Property (the "Purchase Price") is @x8
o C)‘n’—»y izt Thousand ($80,000.00) Dollars, payable to Seller as follows: &
[

P

et

(1) Eight Thousand ($8,000.00) Dollars, upon execution and delivery of this

Agreement by Purchaser; and

Document #: 193494
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(2) Seventy-Two Thousand ($72,000.00) Dollars, upon Closing, by good certified
or bank check, payable to the direct order of Seller, or, at the request of Seller, by wire transfer to

an account designated by Seller.

This Contract is not contingent upon Purchaser’s ability to obtain financing, and in no event is

this Contract subject 1o Purchaser obtaining financing from any third party.

3. CLOSING.

(a) The Closing shall take place in the office of Golenbock, Eiseman, Assor & Bell,
437 Madison Avenue, New York, New York, at 10:00 a.m. on a date specified by Seller which
shall be no later than the tenth (10th) business day after entry of the order (the “Approval Order”)
of the United States Bankruptcy Court for the Southern District of Mew York (the “Bankruptcy
Court”) presiding over Seller's chapter 11 cases (captioned [n 1e¢ Randall's Island Family Golf
Centers, Inc.. et al., Case Nos. 00 B 41065 through 00 B 41196 (SMB) (the “Chapter 11 Cases™))
authorizing and approving the sale and conveyance of the Property frec and clear of all liens,
claims and encumbrances (except Permitted Exceptions) pursuant to and in accordance with

section 363(b) and (f) of title 11 of the United States Code (the “Baniauptcy Code™).
(b) At Closing, Seller shall deliver the following to Purchaser:

(1) an assignment covering the Property, substantially in the form attached to this
Agreement as Exhibit “B” (the “Assignment™); and

(2) a certified copy of the Approval Order.

4., CLOSING COSTS. At Closing, Purchaser shall pay all transfer, stamp, sales, personal
property or similar state, federal or local tax attributable to the transfer of the Property to

Purchaser by Seller.

5. DISCLAIMER OF WA NTIES: “AS-18” YANCE. (a) PURCHASER
WARRANTS AND ACKNOWLEDGES TO AND AGREES WITH SELLER THAT

193494 -2 -
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PURCHASER 1S PURCHASING THE PROPERTY IN AN “AS-IS, WHERE-IS" CONDITION
WITH ALL FAULTS AND SPECIFICALLY AND EXPRESSLY WITHOUT ANY
WARRANTIES, REPRESENTATIONS OR GUARANTEES, EITHER EXPRESS OR
IMPLIED, OF ANY KIND OR NATURE, INCLUDING, WITHOUT LIMITATION,
WARRANTIES OF MERCHANTABILITY OR FITNESS FOR AN INTENDED PURPOSE,
OR THE STATUS OF ANY INTELLECTUAL PROPERTY, OF OR ON BEHALF OF
SELLER. Purchaser acknowledges that Purchaser has not relied, and is not relying, upon any
information, document, sales brochure, due diligence information package or other literature,
projection, pro forma siaternent, representation, guarantee or wamanty (whether express or
implied, or oral or written, material or immaterial) that may have been given by or made by or on
behalf of or omitted by Seller with respect to (i) the quality, nature or adequacy of the Property,
including, without limitation, the suitability or adequacy of the Property for any particular
purpose; (ii) compliance with respect to the Property as to any applicable codes, laws,
regulations, statutes, ordinances, covenants, conditions or restrictions of any governmental or
quasi-governmental entity; or (iii) the condition of title to or regist-zation of the Property or the
nature, status and extent of any ripht of redemption, possession, lien, encumbrance, license,
reservation, covenant, condition, restriction or any other matter affecting title to any of the

Property.

(b) PURCHASER ACKNOWLEDGES TO, AND AGREES WITH, SELLER THAT
WITH RESPECT TO THE PROPERTY, SELLER HAS NOT AND DOES NOT AND WILL
NOT MAKE ANY WARRANTIES OR REPRESENTATION, EXPRESS OR IMPLIED, OR
ARISING BY OPERATION OF LAW, INCLUDING, BUT IN NO WAY LIMITED TO ANY
WARRANTY OF CONDITION, MERCHANTABILITY, FITNESS FOR A PARTICULAR
USE OR WITH RESPECT TO THE VALUE, PROFITABILITY, FECORDATION, STATUS
OR CONDITION OF THE PROPERTY OF SELLER OR OF ANY BUSINESS OR
OPERATION USING, OR RELATING TO ANY OF THE PROPERTY.

193494 ~3.
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(¢) Purchaser acknowledges that it is Purchaser's responsibility to make such legal,
factual and other inquiries and investigations as Purchaser decms necessary, desirable or
appropriate with rcspect to the Property. Such inquiries and investigations may include, but
shall not be limited to, any contracts pertaining to any of the Property, Scller, any business or
operations conducted using or relating to any of the Property (the “Business™), recordation or
registration of the Property or any of it, or the condition, locaticn or marketability of the

Property, Seller and/or any Business.

(d) Without in any way limiting the generality of the preceding subparagraphs “(a)”
through “(c)”, Purchaser specifically acknowledges and agrees that Purchaser hereby waives,
releases and forever discharges any claim it has, might have in the future, had or may have
against the Seller and/or Seller’s agent with respect to the condition or status of the Property,
Seller or the Business, either patent or latent, with respect to licenses or contracts for or relating
to the use or operation of the Property, actual or potential income or profits derived or to be
derived from the Property or the Business, taxes or assessments now or hereafter payable

thereon, or in respect thereof, compliance with any laws, rules, regulations or requirements and

any other state of facts which exist with respect 10 the Property, Selle: or any Business.

(¢) Purchaser hereby releases and forever discharges Seller, its employees,
representatives, agents, sub-agents, successors and assigns from any and all claims for damages
and other causes of action at law or equity for injury, destruction, loss or damage of any kind or
character, to the Property, or both, the Business, and/or any of Purchaser's employees, agents and
representatives arising out of or in any way relating to any of the forszoing matters referred to in

this Section $.

(f) Seller shall not be obligated to pay any sums or perform any work to or with respect
1o any of the Property or the Business including, but not limited to uny work which may now or
hereafter be required 1o cause the Property, or the Business to be in compliance with the

requirements of any law, rule or regulation.,

193484 -4 -
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(g) The provisions of this Section 5 shall survive Closing or any termination of this

Agreement.

6. TITLE. At Closing, Seller will convey and Purchaser agrees to accept such title 10 the

Property as Seller has, with no representations or warranties whatsoever with respect thereio.

2. ASSESSMENTS. If as of the date hereof, the Property, or any pa:t thereof, shall be or shall

have been affccted by an assessment or assessments, then Purchaser shall be responsible for
payment of any such assessments against the Property and such asscssments shall be paid by
Purchaser as they become due. The provisions of this Section 7 shall be without prejudice to

Purchaser’s right 1o protest or contest any such assessment, and shall survive Closing.

3. CONDITIONS PRECEDENT TO PURCHASER’S AND SELLER’S OBLIGATIONS
TO CLOSE.

(2) Purchaser’s obligation to consummate the Closing hereunder is conditioned upon

entry of the Approval Order at or prior to Closing.

(b) Seller’s obligation to consummate the Closing bhereunder is conditioned upon

satisfaction of the following conditions at or prior to Closing:

(i) Purchaser shall have paid the entire Purchase Price n. accordance with the terms

of this Agreement; and

(i) The Approval Order shall have been entered by the Bankruptcy Court. Seller

shall use its best reasonable efforts to obtain the Approval Order. Purchaser agrees to fully

cooperate with Seller in respect of such efforts.

(c) In the event that any of the above conditions are not satisfied at or prior to Closing,
the party to this Contract whose obligations are conditioned upon the satisfaction of such
conditions may terminate this Contract by notice delivered to the other party at or prior to

Closing, provided however, if the failure to satisfy such condition is due to the default of the

193494 -5-
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party required to satisfy same, the other party may pursue its remedies under Section 10 of this
Agreement. If this Contract is so terminated by either party pursuant ic a right expressly given to
it hereunder (and not by the default of the other party) then this Contrect shall be deemed and be
canceled, the Deposit shall be promptly retwned to Purchaser and the parties shall have no
further obligations under this Contract except for those which are expressly stated to survive the
termination thereof. Seller shall not negotiate with any other potential purchasers for the sale of
the Property unless and until this Contract is deemed either terminated or canceled, as provided

herein, or until Purchaser is in default under this Contract.

9. DEFAULT. (a) Seller shall be in default hereunder if follovsing notice to Seller, Seller
shall fail to comply with or perform in the manner required in this Contract in any material
respect any covenant, agreement or obligation on its part to be complied with or performed and
such failure shall continue unremedied for fifteen (15) days after notice thereof from Purchaser.
Except as hereinafter specifically provided to the contrary, if Seller shall be in default hereunder,
Purchaser (in lieu of prosecuting an action for damages or proceeding with any other legal course
of conduct, the right to bring such actions or proceedings being expressly and voluntarily waived
by Purchaser, to the extent legally permissible, following and upon advice of its counsel) shall
have the right (i) to seek to obtain specific performance of Seller’s obligations hereunder,
provided that any action for specific performance shall be commenced within ten (10) days after
such default, or (ii) to promptly receive a return of the Deposit. 1f Purchaser fails to commence
an action for specific performance within ten (10) days after such default, Purchaser’s sole
remedy shall be 1o receive a return of the Deposit. Upon such return and delivery, this Contract
shall terminate and neither party hereto shall hbave any further obligations under this Contract

other than those which are expressly stated to survive the termination thereof.

(b) Purchaser shall be in default hereunder if Purchaser shall fail to comply with
or perforrn within the time limits and in the manner required in this Contract (or in any other
contract or agreement between Purchaser and Seller or any affiliate of Seller) in any material

respect any covenant, agreement or obligation on its part to be complied with or performed and

193494 -6-
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any conditons to the performance by Purchaser of its obligations hereunder have been satisfied.
In the event of a default by Purchaser hereunder, Seller may termjnate this Contract by notice 10
Purchaser at or prior to the Closing, in which event Seller shall be en-itled to receive the Deposit
as liquidated damages in full satisfaction of any claims against Purchaser hereunder; provided,
however, that the foregoing shall not limit any claims that Seller may have against Purchaser

basecd on Purchaser’s failure to comply with any post-Closing otligation or any instument

delivered at Closing.

(¢) As an inducement to Seller to enter into this Cortract, Purchaser agrees that
notwithstanding anything to the contrary expressly or by implication provided in this Contract,
(1) TIME SHALL BE OF THE ESSENCE with respect to the performance by Purchaser of its
obligations under this Contract by the dates and within the time periads set forth in this Contract,
(i1) the failure of Purchaser to perform its obligations under this Contract by the dates and within
the time periods set forth in this Contract shall be a material default under this Contract, and
(iii) Purchaser shall not be entitled to any adjournment(s) of the times or dates by which

Purchaser is required to perform its obligations under this Contract.

10. BROKERAGE.Purchaser represents to Scller that it has not dealt with any broker or finder
in connection with this Contract or the transactions contemp>lated hereby. Purchaser
acknowledges that Seller has retained Kcen Realty Consultants Ine. (“Seller’s Broker™) as its
broker and Seller shall pay the commissions due Seller’s Broker, if any, due on account of this
Apreement. The parties’ obligations under this Section 10 shall su-vive the termination of this

Contract.

11. OVERBID PROCEDURES. Seller and Purchaser acknowledge that, under the Bankruptcy
Code, transfer of the Property is, and the respective obligations of Seller and Purchaser under this
Contract are, subject to entry of the Approval Order. Seller and Purchaser acknowledge that to
obtain such approval the Seller must demonstrate that it has taken rcasonable steps to obtain the

highest and best price possible for the Property, including, but not limited to, giving notice of the

193494 -7 -
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transaction contemplated by this Contract to creditors and other interested parties as ordered by
the Bankrupicy Court, providing information about the Proper:y to responsible bidders,

entertaining higher and better offers from responsible bidders and, if necessary, conducting an

auction.

12. MANNER OF PAYMENT. All checks to be delivered by o- on behalf of Purchaser to

Seller at Closing shall be drawn on a Fecderally or State chartered bank or savings and loan
association, and shall be unendorsed, good certified checks of the Furchaser, or bank or teller's
checks without restrictions, payable to the direct order of Seller or such person(s) or entity(s) as
Seller may direct; provided, however, that, upon at Jeast two (2) days prior notice from Seller,
Purchaser shall pay such balance at Closing by wire transfer of funds pursuant to instructions

given by Seller.

13. NOTICES. All notices under this Contract shall be deemed delivered when personally
delivered or mailed postage prepaid, certified or registered mail, rsturn receipt requested, or
when delivered by a nationally recognized overnight counter service to the addresses set forth
next to the signature of each party beclow. A copy of all notices given hereunder shall also be
delivered 10 Escrow Agent and to Golenbock, Eiseman, Assor & Bezll, 437 Madison Ave., New

York, New York 10022, Attcntion: Jonathan Flaxer, Esq. and Jonathan S. Hacker, Esq.

14. WAIVER. No failure or delay on the part of Seller in exercisirp, any right of Seller, and no
action on the part of Seller or any course of dealing or partial performance shall be deemed a

waiver of an right of Scller set forth herein or a modification of any verms set forth herein.

15. ENTIRE AGREEMENT;: AMENDMENT. This written Contract and any Exhibits
attached hereto constitute the entire and complete agreement between the parties hereto and
supersede any prior oral or written agreements between the parties with respect to the Property.
This Contract may not be amended, altered, modified or discharged, nor may any provision of
this Contract be waived, except by an instrument in writing signed by Purchaser and an

appropriate officer of Seller.

193494 -8-
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16. HEADINGS. The paragraphs or section hcadings herein are for convenience of
reference only and shall not be deemed to very the content of this Contract or the covenants,

agreements, representations and warranties herein set forth or limit the provisions or scope

thereof.

17. SEVERABILITY. The invalidity of any provision of this Contract shall not affect the

validity or enforceability of any other provision set forth herein.

18. ASSIGNMENT. Purchaser may not assign this Contract or Furchaser’s rights hereunder

without the prior written consent of Seller, which consent may be given or withheld in Seller’s

sole discretion.

19. COUNTERPART EXECUTION. This Contract may be executed in several
counterparts each of which shall be fully effective as an original and all of which together shall
constitute one and the same instrument. A fully executed facsimile ¢cpy of this Agreement shall

be treated as an original.

20. BINDING EFFECT. This Contract shall be binding upon and inure to the benefit of the

parties hereto, and their respective successors, personal representatives, legal representatives,

heirs and permitted assigns.

21. GOVERNING LAW. This Contract and the rights and obligations hereunder and the
provisions hercof shall be governed by and construed in accordance with the federal law of the
United States of America and in the absence of controlling federal law, in accordance with the
laws of the state wherein the Intellectual Property, Raw Inventory aad/or FF&E are located. All
disputes arising out of or related to this Contract, including, without limitation, any dispute
relating to the interpretation, meaning or effect of any provision hereof, will be resolved in the
Bankruptcy Court and the parties hereto each submit to the exclusive junsdiction of the
Bankruptcy Court for the purposes of adjudicating any such dispute, to the extent that
jurisdiction of the Bankruptcy Court is available.

193494 -9.
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22. NO RECORDATION. In no event shall Purchaser record this Contract or any

mcmorandum hereof and any such recordation or attempted recordation shall constitute a breach

of this Contract by Purchaser.

23, SURVIVAL. (a) Except as otherwise cxpressly provided in this Contract, no
representations, warranties, covenants or other obligations of Seller set forth in this Contract
shall survive Closing or termination of this Contract, and no action based thereon shall be

commenced afier Closing or termination of this Contract.

(b) The delivery of the Assignment by Seller, and the acceptance thereof by Purchaser,
shal] be deemed the full performance and discharge of every obligation on the part of Seller to be
performed hereunder, except those obligations of Seller which an: expressly stated in this

Contract to survive the Closing.

IN WITNESS WHEREOF, the parties hereto have duly executed this Contract, as of the

day and year first above written.

SELLER:
FAMILY GOLF CENTERS, INC.

By: 2 ﬂ/j/
Name: FU. P T dend
Title: CE e

PURCHASER:

. =
GOLF OUTLETSOF AMERICA , 1dC.

By: é.-——"’/-;" )

Name: Simo~t ML aRGTON
Tifle: czo.
Tax Identification No._ 3 3 —O850972

193494 -10-
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EXHIBIT A

Schedule of Property

193494
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