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CME No. 063

Fom PTO-1594 (Rev. 6-93) RECORDA 'TON FORM COVER SHEET (5. DEPARTMENT OF COMMERCE

1-0011 {expr. 494} TRADEM ARKS QNLY patent and Trademark Othee |

To the Honorable Cormissioner of Patenits and Trademarks; Please record the allached original document of SOpY thereof |
.

1. Namg of conveying partyl(ics : .
Sistina Software, Ino,, & Minnesoia corporation

m . Matne aud addreas of raceiving parly(ics):

Sisting Softwate, Ine.
1313 5% Strew, 5.5, Suite 111

0O Individual(s) [1 Association Minnespolis, MN 55414
0 Ciencral Parinership [ Limitcd Partnership -
&l Corporation: State of Minnesota O Individual(s) [ Association _
O Other O General Partnership [ 1imited Partnership
Carporation: Ltate of Delaware
Additional (s of convaying paitylies) attached? 0 Yes ElMo ] O Other _
% Nalwe 0f CONVEYBOOE: 1f aesignee is nor domicited in e United Stateg, 3 domestc ROImentanye
| desigilton is attached: LI a5 [ wa
[0 Assignincnt ® Merger {Designarlans mwst be a scparate Jocument from Agsigmut)
[T Sccurity Asreemerr [ Change of Name
O Other .
Execution Date: Jatieary 24, 2003

4. Application mumber(s) or feademark uber(s), and ideptification of Jescription of the mark(s).

A Trademark Application No(s) and desosiption B. Trademark Registraton No(s). and description
76/291,923 (STSTTNA & DISIGN) 2,650,022 (STSTINA)
2,572,010 (SISTRNA)}

2,688.079 (S1$1INA SOFTWART)
7568.160 (SISTINA SOFTWARE)

%, Name and address of party to whor sotraspondence % Total mumber nf applications and repistrations fnvolved: 03
concelming dooument should be matled:
kster Martin Maillaro
FAFGRE & BENSON LLF
2500 Republic ¥laza
370 sevemeenth Streel
Denver, Colorado §0202-4004
303/007-2686
2 Total foe (37 CFR3AL) oo ssimmrsmsmsinsisemes $140.00
E FEnclosed
M Authorizad to be charged w deposit account for
underpaytnent
8, Deposit Account memher: 06-0029
DO NOT USE THIS SPACE

9. Stilement and sipnnture.
To the best of my kmowledge and belief, the. foregoing infirmation is true and correct and any attached copy 13 @ €
eopy of the original document.

Esgter Martin Maillaro _ _%"//(/{‘ /([WMW Ma 2003

Name of person Signing Signaturc Date

Total mmiher of pages including sover sheet, axachments, and document: 7L

70002

Mail documents to be recorded wilk reqﬁired cover sheet Information to;
Diréetor — 1.8, Patent and Trademark Office, Bux Assignments
Washingtos, N.C. 20231
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6‘3‘3 of Minneswq

SECRETARY OF STATE
tiffearrot-MEEE

N 9T-638
!

vl ], Certi
e
\‘“_ & I, Mary Kiffmeyer, Secretary of State of Mintesota, cextify that: the documents
"’»' required 1o effectuate a merger between the entities listed below snd designating the "
e surviving catity have been filed in this office on the date noted on this certificate; and e
‘: qualification of any non-surviving eatity to do busimress in Minnesota terminated on the o
i effective date of this merger. 4
¥t Merger Filed Pursuant to Minnesota Statutes, Chapter: 3024 30
i L
_A; . ‘| State of Formation and Names of Merging Entities: Pt
. | L
L MN: SISTINA SOFTWARE, INC. "
v l DE: SISTINA SOFTWARE, INC. A
o
’:1 State of Formation and Name of Sorviving Entity: ~4
A o
. ‘, DE: SISTINA SOFTWARE, INC. bs
| -
: } Effwctive Tate of Merger: January 24, 2003 4
Name of Surviving Entity After Effective Datc of Mcrger: , :;,
' z
i SISTINA SOFTWARE, INC, P
i l This certificate has been issued on: January 24, 2003,
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ARTICLES OF MERGER
0OF

SISTINA SOFTWARE, INC.
a Minnesota Corporation

WITH AND INTO

SISTINA SOFTWARE, INC.
a Delaware Corporation

Pursuant to Section 302A.621 and Section 302A.651 of the
Minnesota Bosiness Corporation Act '

Pursuant to Section 253 of the Delawarc General Corporation Law and Scctions
1024621 end 302A.651 of the Minnesota Business Corporation Act, the undersigned officer
of Sistina Software, Inc., a Minnesata corporation {hereinafter referred to as the “Parent
_Corporation”), which is the owner of at least 90% of the outstanding capital stock of Bistina
Software, Inc., a Delaware corporation (hereinafier refeied to a3 the *“Nubsidiary
Corporation™), hereby executes and files these Artictes of Merger:

FIRST. The Plan of Merger (the “Plan of Merger”), in the form of regolutions, duly
adopied at a meeting held on January 7, 2003, of a Special Commitiee of the Board of
Dircetors of the Parent Corporation, is artached hereto as Exhibit A, As provided int (tee Plan
of Merger, the Subsidiary Corporation will continue as the surviving corporation.

SECOND: The number of outstanding shares of each class and serics of the
Subsidiary Corporation and the number of shares of each class amd series owned by the
Parent Corporation are as follows:

Designation of Class Mumber of Oustanding ~ Number of Shares Owned by
and Sernes Shares Parent Corporation
Commen Stock, $.001 par 100 100
value per share

THIRD: There are no shareholders of the Subsidiary Corporation other than the
Parent Corporatiun.

®E30z0
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FOURTH: The Plan of Merger has been duly approved by the Parent Corporation in
accordance with Section 253 of the Delaware General Corporation Law and Sechons
3024621 and 302A.651 of the Minnesota Business Corporation Act.

FIFTH: The Subsidiary Corporation, pursuant to Section 102A.65}, Subd. 4 of tl_n:
Minnesota Business Corporation Aet, hereby (a) aprees that it may be gerved with prucess in
the State of Minnesota in a proceeding for the enforcsment of an obligation of a constituent
corporatiom and in a proceeding for the enforcement of the tights of dixsenting shareholders
of a canstituent corporation against ihe Subsidiary Corporation; (b) irrevocably appoints the
Secretary of State of the State of Minnesota as its agent for the service of progess in any
proceeding, and directs that process may be forwarded to the Subsidiary Corporation at 1313
Fifth Avenue 5.E., Minneapols, Mmnesota 55414, Attention: President; and (v) agrees that
it will promptly pay to the dissenting sharcholders of the Parent Corporation the amount, 1f
any, to which they are entitled under Section 302A.473 of the Minncsota Business

Corporation Act,

Dated: January £9, 2003.

SISTINA SOFTWARE. INC., a Mmnesota
Corporation

MI1:REE0800] v
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EXHIBIT A

PLAN OF MERGER

WHEREAS, the Special Commitiee deems it advisable and in the best interest of the
Corporation 1o cieate 8 wholly owned subsidiary of the Corporation under the laws of the
State of Dielaware (the “Subsidiary™).

WHEREAS. the Corporation will, immediately aftcr formation of the Snhsidiary, own
all of the issued and outstanding capital stock of the Subsidiary, consisting of 100 shares of
Commuon Stock.

WHEREAS, the Corporation desires to cffect the merger of the Corporation with and
into the Subsidiary (the “Merger”) pursuant to Section 253 of the Delaware General
Corporation Law and Section 302A.621 and Section 302A.651 of the Minnesota Business
Corporation Act and to suhmit the Flan of Merger (as defined below) to the shareholders of
the Corporation [or such sharcholders” approval.

WHEREAS, the Special Committee derins the Merger to be advisable and in the best
interest of the Corporation, and recommends that the sharcholders of the Corporation adopt
the Plan of Mcrger.

RESOLVED, that the officers of (he Corporation are, and each of them is, hercby
authorized and directed for and on hehalf of the Corporation to (i) incorporate the Subsidiery
with the name of “Sistina Sofiware, Inc.” in accordance with the laws of the State of
Delaware and with a Cerrificate of Incorporation in substantially the form attached hereto as
Exhibit A, (ii) subscribe for 100 shares of Common Stock of the Subsidiary at a price of $.10
per ghare for an agpregate purchase price of $10 and (iif) name Frank Crusing end Matthew
O'Keefe as directors of the Subsichary until thelr successors are duly elected and qualified.

RESOLVED, that subject to obraining the sharcholder approval noted below, the
Corparation shall merge itself with and into the Subsidiary in accordance with the statutes
Listed above and in accordance with the further resolutions set forth below (which resolutions
shall constitute the Plan of Merger).

RESOLVED, that as a result of the Merger, the separate corporate existence of the
tion shall cease, and the Subsidiary shall continue as the surviving corporation of the
Merger (the “Surviving Corporation™).

RESOLVED, that at the Effective Time (as Jdefined below), cach share of Common
Stock of the Subsidiary issued and outstanding immediately prior to the Effective Time
which is then owned beneficially or of record by the Corporation shall, by virtue of the
Merger and without any action on the pant of the Corporation, be cancelled and cease 1o
exist, and no securities of the Surviving Corporation or any other COTPOTAtion, OF any maoney
or other property, shall be issued to the Corporation in exchanpe therefor.

TRADEMARK
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RESOLVED, that at the Effcctive Time, (i) each 5830 issued and outstailing shares
of Cammon Stock of the Corporation immediasely prior to the Effective Time, shall, by
virtue of the Merger and without any action on the part of the holder thereof, be converted
:nto and exchanged for one validly issued, futly paid and nonassessabie share of Common
Stock of the Surviving Corporation (any fractional share resulting from the foregoing
conversion shall be rounded up to the next whole share) and (i) each 29.15 issucd and
outstanding chares of Sencs A Convertible Preferred Stock of the Corporation inuncdiately
prior to the Effective Time shall, by virme of the Merger and without any action on the part
of the holder thereol, be converted into and exchanged for one valdly jesued, fully paid and
ponassescable share of Commen Stock of the Surviving Corporation (any fractional share
resulzing from the forcgoing, conversion shall be rounded up to the next wholc share).

RESOLVED, that from and after the Effective Time, vach outstanding certificate
theretofore representing shares of Common Stock and Series A Convertible Preferred Stock
of the Corporation shall he deemed for all purposes 0 evidence ownership of and 1o
represent the number of shares of Common Stock of the Surviving Corporation calculated in
accordance with the foregoing resoluton. '

RESOLVED, that the Certificate of Incorporation and the By-laws of the Subsidiary
in effect immediately prior to the Effective Time <hall be the Certificate of Incon poration and
the By-laws of the Surviving Corporation.

RESOLVED, that, notwithstanding anything in these yesolutions v the contrary and
any approval of the Merger by the Corporation’s shareholders, the Board may terminate and
sbandon the Merger at any time priar to the Effective Time, 2nd the Board may amend these
resolutions at any time prior o the Effective Timne, provided that any such amendrnent made
subscquent to approval of (he Merger by the Corporation™s shareholdera shall not (1) aler ov
change the amouni ar kind of sharcs to be received in exchange for or on conversion of all or
any of the shares of any class or senes of stock of the Corporation, () alter or change the
terms of the Certificats of Incorporation of the surviving corporation to be effected by the
merger or (3) alter or change any of the terms and conditions of these resolutions if such
alteration or change would adversely affect the holders of any class or series of stock of the
Corporation.

RESOLVED, that the Merge: shall be cffective upon the date of filing of a certificate
of ownership and merger with the Secretary of State of the State of Nelaware in the manner
required by law (such date being the “Effective Time™).

RESOL.VED, that the officers of the Corporation are, and cach of them is, hereby
authorized and directed for and on behalf of the Corporation to make, sign and acknowledpe
4 amtificate of ownership and merger and articles of mcrger setting forth the foregoing Plan
of Merper and such other information as required by law, and to cause such cerlificate and
articles to be filed for record with the Scarctarics of State of the State of Nelaware and the
State of Minnesora, respectively, in each case in the manner required by law. '
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RESOLVED, that the Plan of Merger be submitted for approvatl to the gharrholders of
the Corporation, and in the event that such shareholders shall vote in favor of the Plan of
Merger, that the Flan of Merge: shall be desmed approved.

[Amendment of Outctanding Options & Warrants]

WHEREAS, the Special Comunittee desires to adjust outstanding options to purchase
Commeon Stock, issued under the Corporation’s 1997 Omnibus Stock Plan (the “Plan”). and
outstanding warrants to purchase Cornmon Stovk in conncetion with the Merger.

RESOLVED. that each option agreement rclating to outgranding grants under the Plan
ghall automatically be, without any furfher action by the Special Committee, amended at the
time of the Merger to provide that the number of shares of Common Btock of the Subsidiary
subject to cach such option shall be divided by 58.30 and the purchase price per ghare under
each such option shall be multipl ied by 58.30. '

RESOLVED, the numbet of shares of Commmun Stock of the Subsidiary available for
grants under the Plan <hall be increased by the number of shares that are no 1onger subject to
outstanding option grants as a result of the foregoing resojution.

RESOLVED, that each warrant 1o purchase Cormunon Stock of the Corporation shall
automatically be, without any farther action by the Special Commmittee, arrended at the time
of the Merger to provide that the nuher of shares of Common Stock of the Subsidiary
subjeci 1o cach such warrant chall be divided by 58,30 and the purchase price per share under
cach such warrant shall be multiptied by 58.30.

TRADEMARK
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EXHIBIT A

AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION
OF
SISTINA SOFTWAREF, INC.

L
The name of this company is Sistina Software, Inc. (the *Company™).
1.
The address of the registered office of the Company in the State of Delaware is:

‘The Corporation Trust Company
Corporation Trust Center

1709 Orunge Sirocet

Wilmington, DE 19801

New Castle County

The name of the Company’s registered agent at said address is the Corporation Trust
Company.

IIL.

The purpose of the Company i3 to engage in any tawful act or activity for which 2
» ) b
corporation may be organized under the Delaware General Corporation Law (“*DGCL").

IVv.

A The Company is authurized to issuc two classee of gtock io be dm?,natnd.
ragpectively, “Common Stock™ and “Preferred Stock.” The total number of shares which the
Company is authotized to issue is scventy-seven million five mmdred seventy-five thouaqnd
(77.,575,000) shares, forty-five million one hundred fifty lhDusand. («?5,150,000) ghares of which
<hall be Common Stack {the “Common Stock™) and thirty-two million four hundred }:Nmty-ﬁve
thousand (32,425 000) shares of which shatl he Preferred Stock (the “Preferred Stock™). T_wenty-
five million &even hundred thousand (25,700,000) shares of Proferred lStlnck ghall be designated
ag Series Bel Prefemmed Stock (“Scrics B-1 Preferred Stock™), one million seven hundred fifty
thousand {1,750,000) shares of its Prcferred Stock shall be designated as Series B-2 Preferrcd
Stock (“Seres D-2 Preferred Stock™ and  four million nine hundmfi seventy-five thm.tsand
(4,975,000) shares of its Preferred Stock shail be desipnated as Seijes B-3 Profomred Stock
(“Series B-3 Preferred Stock”).

Word 1302818310
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B. The Preferred Siuck shall have a par value of $0.001 per share and the Common
gGiock shall have a par value of 30.001 per share.

C. Subject o the limitations herein, the number of authorized shares of Common
Stock may be increased or decreased (but not below the number of shares of Common Swck then
outetanding) by the affirmativc vole of the holders of 2 majonity of the then-omstanding Common
Stock and Preferred Stock of the Company (voling together on en ac-if-converted hasis),

n. The rights, preferences, privileges, restrictions and other matters relating to the
chares of Serics B-1 Preferred Stock and Serica B-2 Preferred Stock are as follows:

1. DIVIDEND RIGHTS.

(a) Holders of the Series B-1 Preforred Gtock and Series B-2 Preferred
Stock, in preference to the holders of any other capital stock of the Compauy, shall be enutled to
receive, on a pan passu bosis, when and @s declared by the Board of Directors, but only out of
funds that are lepally available therefor, cash dividends at the rate of eight percent (8%) of the
Series B-1/B-2 Original Tesue Price (as defined beiow) per annum on exch outstanding share of
Geries B-1 Preferred Stock and Series B-2 Preferred Stock (as adjusted for any stock dividends,
combinations, splits, recapitalizations and the like with respect to such shares after the filing date
hereof). Such dividends shall be payable only when, as and if declared by the Board of Direciors
and shall be non-curnulative., '

(b)  The “Seriex B-1/B3-2 Originol Issue Price” for a share of Serics B-1
Preferred and for a share of Series B-2 Preferred Stock shali be 50.50.

(c) So long as any shares of Series B-1 Preferred Stock or Series B-2
prefarred Stock are vutstanding, the Company ghall not pay or declare any dividend, whether in
cash or property, of make any other distribution on any uiher capital stock of the Company, or
purchase, redeem or otherwice acquire for value any other capital stock of the Company wntil all
dividends (sct forth in Section (D)(1)(a) ahove) on the Serics B-1 Preferred Stock and Series B-2
Preferred Stock shall have been paid or declared ond set aparl, excepr, suhject to § DE2XL)
below, for:

(i) acquicitions by the Company of shares issued pursuant 10
equily cumpensation plans or sequicitions of shares fram a founder of the Company al COst;

(i) acquisitions of Common Stock in exercis: af the
Company’s right of first refusal pursuant 10 the Right of First Refusal and Co-3ale Agreement,
dated on or around Japuary 24, 2003, by and among the Company and the other parties named
thersin (ihe “Right of First Refusal Agreement”);

{ili) redemption of Series B-1 Preferred Stock ar Series B-2
Prefemred Stock pursuant to the redemption provisions sct forth in Section (D)(5) of this Article
IV; ot

Word 15038123.10
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(iv) redemption of Senies B-3 Praferred Stock pursuant to the
redemption provistons set forth in Section (FX5) of thia Article V.

(d)  In the event dividends are paid on any share of Common Stock, the
Company shall pay an additional dividend on all outstanding shares of Seiies B-1 Preferred Stock
and Series H-2 Prefetred Stock in an amount cqual per share (on an as-if-converted to Common
Stock basig) to the amounl paid or set aside for each share of Commwn Stock-

(&)  The provisions of Sections (D){1)c} and (D)(1){d) above shall not
apply 10 = dividend payable in Common Swoek.

2. VOTING RIGHTS.
(a) General Rights.

(] Series B-1 Preferred Stack. Each holder of shares of Series
B-1 Preferred Stock shall be entjtled to the number of votes cqual to the number of shares of
Common Stock into which much shares of Series B-1 Preforred Stock could be converted
(pursuant to Scction (D)4} of this Article TV) immediatcly after the cloge of business on the
record date fixed for such meeting or the effective date of sach written consent and shall have
voting rights and powers equal i the voting rights and powers of the Comman Stock and shall
be entitled 1o notice of any stockholders” meeting in accordance with the Bylaws of the
Company. Fxcept as otherwise provided herein or as required by law, the Seri¢s B-1 Preferred
Stock shall vote together with the Common Stock at any ammal or speeial meeting of the
stockliolders and not as o separate clast, and may act by writtcn copsent in the same mMAanner as
the Common Stock.

(ihH Serics B-2 Preferred Stock. No holder of shares of Series
B-2 Preferred $iock shall be entitled to vote such shares with respect w any maller, imnclodimg the
sjection of directors of the Company, presented to the stockholders of the Company for their
action or consideration, excepl as required by Secton z42(b)(Z) of the Delaware General
Corporation Law.

(b)  Separzte Yote of Series B-1 PriferTed Stock. In addition to any
other voie or consent required hercin or by law, the Company shall not without first oblainig the
approval (by voie or writtcn conscnt, a3 provided by law) of the holders of at least sixty-six and
swo-thirds percent of the then-outstanding shares of Series B-1 Preferred Stock (voting together
as a stngle class): '

m Amend, alter, repeal or waive any provision of this
Certificate of Incorporation or the Bylaws of the Company (including any filing of a Certificate
of Decignation);

Winl 1508183.10
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(ii)  Increase or decrcase the authorized number of shares of
Common Stock or Preforred Stock;

(iii) Amhorize or designate, whether by rectassification or
atherwise, any new class or series of stock or any other securities convertible into capital stock of
the Company ranking on a parity with or scnior to the Series B-1 Prefernad Stock or Series B-2
Preferrsd Stock in rght of redemption, liguidation preference, voting or dividends or any
increase in the authurized or designated number of any such new class a1 Series;

(iv) Redeem, repurchase or pay dividends or other distributions
with respect to capital stock of the Corapany, except for (A) agquisitions by the Company af
shares issued purauant to equity compensation plans or acquisitions ot shares from a founder of
the Company at cost; (B) in exercise of the Company’s right of first refusal pursuant iy the Right
of First Refusal Agreement; (C) redemption of the Senes B-1 Preferred Stock ar Series B-2
Preferred Stock pursuant to (e redemption provisions set forih in Section (DX35) of this Article
IV; or (D) redemption of Serics B-3 Preferred Stock pursuant to the redemption provisions sel
forth in Section (E){5) of this Artiele 1V, '

, (vj  Emer inio an Asset Transfcr or an Acquisition {each as
defined in Section (D)(3) of this Article TV) involving the Company and/or it stockholders;

(vi)  Takc any action that resulls in the payment or declaration of
a dividend on any sharex of Common Stock or Preferred Stock;

(vii) Effeet a voluntary dissolntion or liquidation of the
Cumpany;

(vill) Increase ur decrease the number of members of the
Company’s Board of Directors; or

(ix) lssue any chares of Common Stock, Prefermed Stock or
options, warrants or other rights to acquire Comtnon Stack or Preferrsl Stock, except for (A)
shares of Common Stock or Preferred Stock issuable upon canversion of the Series B-1 Preferred
Stock, Series B-2 Preferred Stock or Series B-3 Preferred Stock, as the case may be; (B} oplions,
worrants or other Common Stock purchase rights to purchase an aggregate of 5,500,000 shares of
Comzuon Stock and the Common Stock issued pursuant to such oplions, wamants of other rights
{as adjusted {or any stock dividends, combinations, eplits, recapitalizations and the like after the
fling date hereof) after the Scries B-1/B-2 Original lssue Date (as defined hercin) to emplayees,
officers o dircctars of, or consultants or advisors 1o the Company or any subsidiary pursuant to
stock purchase or stock option plans or other arrangements that are approved by the Board of
Directors, including the affirmative vote of a majority of the representatives elected by the
holdars of the Series B-1 Preferred Stack; (C) sharcs of Scrics B-1 Preferred Stock, Seties B-2
Prefarred Stock of Series B3 Preferred Stock pursuant to Sections 3.2, 3.5 and 8.1, as applicable,
of the Senes B-1 and B-2 Stock Purchase Agreement, dated on or around January 24, 2003, by
and between the Company and the other parties named therein (the “Purchase Agrecment”™); {

4

Word 1302815310

TRADEMARK
REEL: 002645 FRAME: 0454



4:22 PM FE FREGEE % BEWS0OW 3HW3 BEZH BEWS TO *523E136B3917H33538E6 P. 12

shares of Cinnmon Stock and/or options, warraiis OF other Common Stock purchase rights, and
the Common Stock issued pursuant 1o such ppiions, warrents of other rights issucd pursuant fo a
merger, consolidation, acquisition, stratepic athance or similar business combination approved by
the Board of Directors including the affirmative vote of a majority of the rcprescntatives elected
by the holders of the Series B-1 Preferred Stock: (E) shares of Common Stock or Preferred Stock
issued purguant o any equipment loan or leasing arrangement, real property lgasing arrangement
or debt financing from a bank Or similar financial institstion approved by the Board of Direciors
including the affirmative vote of a majority of the represenlatives elceted by the holders of the
Series B-1 Preferred Stock; and (F) the issnance of shares pursuant to the exercise of oplions and
warrants existing and outstanding as of the date of this certificate.

(¢)  Election of Board of Directors. The compwsition of the Board
will be govemed by Section 1.2 of that certain Voting Agreement, dal e em or around January 24,
2003, by and berween (e Company and the other parties named {herein.

kN LIQUIDATION RIGHTS.

(a)  Upon any liquidation, dissolution, or winding up nf the Company.
whether voluntary of involuntary, heforc any dismbution or payment shall be made to the holders
of shares of any other capital stock of the Company, the holders of shares of Serics B-1 Preferred
Stock and Series B-2 Preferred Stock, on a pari passu basis, shall he cntitled to be paid out of the
assets ol the Company legally available for distribution {or the considcration received in such
{ransaction) an amount per chare equal to the Serics B-1/B-2 Origmal Isue Price, plus any
declared but unpaid dividends on such share {as adjusted for any stock splite, stock dividends,
combinations, recapitalizations or the like) (the per share amount payable w a holder of Scries
B-1 Preferred Siock and/or Series B-2 Preferred Stock pursuam to this sentence, the “Senes
B-1/B-2 Liquidation Preferencc™). If, upon any such liquidation, dixsolution, or winding up, the
assets of the Cumpany (or the consideration received in such iransaction) shall be insotficient to
make payment in full to all holders of the Series B-1 Preferred Stock and Seriee B-2 Fraferred
Stock of the full Series B-1/B-2 Liquidation Preference set forth in this Section (D)(3Xa), then
such assets (or consideration) shall be distributed among the holders of Series B-1 Preferred
Stock and Series B-2 Preferred Stock at the time outstanding ratably in proportion to the full
amours o which they would otherwise be respectively entitled.

(b) After the payment of ihe full Series B-1/B.2 Liquidation
Preference of the Series B-1 Preferred Siock and Serics B-2 Preferred Stock as set forth in
Section {D)X3Xa), the assets of the Company legally available for distribution {or the
consideration received in such transaction), if any, shall be distributed pursuant lo Section
(EX3)a) of this Asticle IV, and thereafter ratably and on a pari passu basis 10 the hulders of the
Common Stack, Series B-1 Preferred Stock and Series B-2 Preferred Stock un an as-if-comvertcd
1o Common Stock basis.

(¢)  The following events shall bc conaidered 2 liquidation under ths
Section (D)3), and the holders of the Serics B+1 Preferred Stock and Series B-2 Preferred Stack
shail he paid their Series B-1/B-2 Liquidation Preference in connection with any of the ollowing
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events, in addigon to any other consideration to which they may be cntitled as stoskholders of the
Company under Section (D)(3)h) above:

(i) (A) sny consolidalion or merger of the Company with or
into any other corporatiun or other entity or person, or any other corporate reprganization, in
which the stockhotders of the Company immediately prior to such consolidation, merger of
reorganization, own less than 50% of the voting power of the surviving entily immediately afier
cuch consolidaiion, mMETECT OF recroanization; or (B) any trangaction or serics of related
wansactions to which the Company or its stockholders are a party which results 1n the
stockhoiders of the Company immediately prior to such wansaciian ot scries of relaed
(ransactions owning less than 50% of the yoting power of the surviving entity immediately after
anch transaction or series of related transoctions, excluding in each casc the sale of shares of
Preferred Stock pursuant o the Purchase Agreement (each, an “Acquisition”); or

(i) @ sale, lease, or other disposition of all or substantially all
of the asseis of the Company or a wansfer or cxclusive licenge of all or snhstantially all of the
Company’s intellectual property (an “Asset Transter”).

(iiiy In any of such evenis, if he consideration received by the
Company is other than cash, its valuc will be deemed its fuir market value as determined n good
faith by the Board of Directors. including the affirmative votc of a majority of the representalives
slected by the holders of the Series B-1 Preferred Stock. Any securities shall be valued as

fallows:

(A)  Securities not subject 10 investment latter or other
similar restnctione on free mark«talility covered by subsection (1i1)(B) below:

(1)  If tradead on a securities exchange ot through
the Nasdag Nutional Marcket, the value ghall be deemed to be the average of the elosing prices of
the sechmitics on such quotation system over (he thirty (30 day period ending three (3) days prior
to the closing;

(2) If actively traded aver-the-counter, the value
chall bs deemed to be the average of the closing bid or sale prices (Whichever 18 applicable} over
the thirty (30) day period ending three (3) days prior o the closing; and

3 1 there is no active public market, the value
<hall be the fair market value thereof, xs determined by the Board of Directors, including the
sffirmative vote of a majority of fhe rcpresentatives elected by the holders of the Sencs B-1
Preferred Stock.

(B) The method uf valuation of securities subject to
investment letier or other restrictions ot free marketability (other than restnctions arising enlely
by virtue of a sharcholder’s status as an affihate or former offiliate) shall be to muke an
appropriatc discount from the market value determined as above in subsection () A)Y (1), (2) or
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(%) to reflect the approximate fair market volue thereof, ax detemined by the Board of Directors.
including the affimative volc of a majority of the representatives elected by the holders of the
Serics B-1 Preferred Stock,

4. CONVERSION RIGHTS.

The holders of the Scrics D-1 Preferred Stock aml Serics B-2 Preferred
Swock shell have the rights set forth in this Section (D)(4) with respect o the conversion of the
Series B-1 Preforred Stock and Qeries B-2 Preferred Stock into shares of Common Stock (the
uQaries B-1/B-2 Conversion Rights™).

The number of shares of Common Siock to which 2 holder of Serics B-1
preferred Siock shall be coutled upon conversion shall be the product ohtainzd by multiplying
ihe Seres B.1 Conveesion Rate then in effect (determined as provided in Section {D)(4)(b) of
fhis Article V) by the number of shares of Serics B-1 Preferred Stock being converted.

(3) Optional Conversion.

) Serjes B-1 Prefermal Stock. Subject to and in compliance
with the provisions of this Seetion (1)(4), any shares of Series B-1 Preferred Stock may, at the
option of the hoider, be sonverted at any time into fully-paid and nonassessable shares of
Common Stock.

Gi)  Senes B-2 Preferred Stock. Subject to and 1n compliance
with the provisions of this Section (D)4), each share of Series B-2 Preferred Stock may, a1 the
option of the holder, be convorted ot any time intd one fully paid and nonaggessable share of
Series B-1 Preiered Stock.

(b)  Preferred Stock Conversion Rate, The conversivn rate in cffect
at any timc for conversion of the Qerics B-1 Preferred Stock (the “Series B-l Preferred
~ Conversion Rate”) shall be the yuotient obtained by dividing the Series B-1/B-2 Original 1ssue
Price by the Series B-1 Conversion Price (determined as provided in Scetion {D)(4)(c) of this
Article IV).

{c} Preferred Stack Conversion Price. The conversiun price for
chares of Scries B-1 Preferred Stock shall initially be the Series B-1/B-2 Originu} Issuc Price (the
uSerics B-1 Conversion Price™). The Scries B-1 Conversion Price shall be adjusted from time to
time in accordance with this Section (D)4). Al references 1o the Serex B-1 Conversion Price
chall mean the Series B-1 Conversion Price as so adjusted.

{d) Mechanies of Conversion.

()] Series Bel Prefered Stock. Each holder of Senics B-1
Preforred Stock who desires to convert the same Into shares of Common Stock pursuant o
Section (DX4)(2) of this Aricle IV shall surrender the certificate or certificates thercfor, duly
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endorscd. at the office of the Company or any transfer apent for the Senics B-1 Preferred Swock.
and shall give written notice to the Company at such office that such holder elecis 10 convert the
same. Such notice shall state the number of shares of Seri¢s B-1 Preferred Stock being
converted. Thercupon, the Company shall prompity issue and deliver at such office to such
holder a cerificate or certificates for the pumber of shares of Commen Stock 1o which such
holder is entitled and shall promptly pay (i) in cash or, to the extent sufficient funds are not then
jegally available therefor, in Common Stock (at the Common Swck's fair market value
deternined by the Board of Directors, including the affirmative vote of a majority of the
representatives elected by the holders of the Series B-1 Preferred Stock as of the date of guch
conversion), aty declared and unpaid dividends on the shares of Series B-1 Preferred Stock being
converted and (ii) in cash (at the Common Stock's fair market value determined by the Board of
Directors, including the affirmative vole of a majarity of the representatives elected by the
holders of the Scries B-1 Preferred Stock as of the date of conversion) the value of any fractional
share of Commumon Stock otherwise issuahle 1o any holder of Series B-1 Preferred Stock. Such
comversion sholl be deemed to have been made at the close of business on the datc of the
Company's receipt of the certificates tepresenting the shares of Series B-1 Prcferred Stock 10 be
converted, and the person entitled to recerve the ghares of Common Stock issuable upon such
sonversion shall he treated for all purposes as the record hohler of such shares of Common Siock
on such daie

(i) Geries B-2 Prcferted Stock. Each holder nf Series B-2
Preferrcd Stock who desires 10 convert the same into shares of Series B-1 Preferred Stock
pursuant to Section (D)4)a) of this Article IV shal} surrender the ceriificate or certificates
therefor, duly endorsed, at the officc of the Lompany or any transfer agent for the Series B-2
preferred Stock, and shall give written notice to the Company at such office that such holder
elects to convest the same. Such notice shall state the number of shares of Seriez B-2 Preferred
Siock being converted. Thereupon, the Company shall promptly issue and deliver at such office
to such holder a certificate or certificates for the number of shares of Series B-1 Preferred Stock
16 which cuch holder i< entitled and any declared and utipaid dividends on the shares of Seri¢s B-
2 Preferred Stock being converted shall continue to be declared and unpaid with respect to the
sharss of Series B-1 Preferrcd Stock received upon conversion. Such comversion shali be
deemed 1o have becn made at the close of business on the date of the Company's receipt of the
cextificates representing the shares of Series B-2 Preferred Stock to be converted, imd the person
cntitied to receive the shares of Series B-1 Preferred Stock issuable upon such conversion shall
be treated for all purposes as the record holder of such shares of Series B-1 Preferred Stock on
such date,

(e) Adjustment for Stock Splits and Combinations. 1f, at any time
or from time to time after the date that the first share of Serics B-1 Preferred Stock and Series
-2 Preferred Stock ic igsusd (the “Series RB-1/B-2 Original Issue Date”), the Company effects a
subdivision of the owrstanding Common Stock without a corresponding subdtvision of the Serics
E-1 Preferred Stock and Series B-2 Prefemred Stock, the Series B-1 Conversion Price in offect
immediately before that subdivision shall be proportionately decrmsed.  Conversely, 1f at any
fime or from Lime 10 time after the Series B- 1/B-2 Original Issue Dute the Company combines the
oulstanding shares of Common Stock into 2 smaller number of shares without a corresponding
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combination of the Senes B-1 Preferred and Series P-2 Preferred Stock, the Senes B-1
Convexsion Price in effect immediately before the combination shall be proportionately
icrcased. Any adjustment under this Section (D)(4)Xe) shall become =ffective al the close of
busincss on the date the subdivision or combination becomes effective.

4}) Adjustment for Comimon stock Dividends and Distributions.
If, at any time or from time to time after the Series B-1/R-2 Original Issue Date, the Company
pays a dividend or other distribution in additional shares of Common Stock, the Series B-1
Conversion Pricc that is then in effect shall be decrcased as of the tme of such issuance. as
follows:

(@  The Scries B-1 Conversion Price shall be adyusted by
multiplying the Series B-1 Conversion Pricc then in effect by a fraction equal to:

(A) the numerator of which is the total mumber of shares
of Commun: Stock issucd and outstanding immediately prior to the time of such issuance, and

(B) the denominator of which is the total number of
shares of Common Stock issued and outstanding immediately prior o the time of such issuance
plus the number of shares of Common Stock issuable in paymem of such dividend or
distribution;

(ii) If the Company fixes a record date 1o determine which
holders of Common Stock are entitled to recaive such dividend or other distribution, the Senes
B-1 Convergien Price shall be fixed as of the close of busincss on such record date and the
sumber of shares of Common Siock shall be calculated jmmediately prior o (he close of
business on such record dare; and

Gi) I such record date is fixed and such dividend is not fully
paid or if such distribution i3 not fully made on the date fixed therefor, the Series B-1 Conversion
Price shall be rccomputed accordingly as of the close of business on such record date and
thereafter the Scries B-1 Conversion Price shzll be adjusted pursuant to thig Section (D)(4X1) o
reflcct the actual payment of such dividend or distribution.

: ()  Adjustment for Reclassification, Exchange and Substitution. If
at any time or from time to time after the Series B-1/B-2 Original Issuc Date, the Common Stock
issuable upon the converaion of the Series B-1 Preferreat Stock is changed imto the same or a
difforent number of chares of any class or classes of stock, whether by recapitalization,
reclassification or otherwise (other than pursuant to an Acquisition or Azset Transfer as defined
in Section (D)(3) or a subdivision or combination of shares or stock dividend or 2 reorganization,
merger, consolidation or salc of assels provided for elsewhere in this Section (D)(4)), then m any
such event tach holder of Serics B-1 Preferred Stock shall have the right to convert such holder™s
shures: of Series B-1 Preferred Stock into the kind and amount of stock and other sccuritics and
property receivable upon such recapitalizaton, reclassification or other change as if such holder
had converted all of such holder's shares uf Serics B-1 Preferred Stock into the maximum
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number of shares of Commen Stock 10t which such shares of Series B-1 Preferred Stock could
have been convericd immediately prior to such recapitalization, reclagsification or change. all
subjest to further adjustment as provided herein or with respect 10 such other sccurttics of
property by the terms thereof, in the event of such recapitalization, reclassification or change.
and at the clection of each holder of Series B-2 Preferred Stock, then-oustanding sharcs of Series
B.2 Preforred shall be deemed csmivericd into shares of Series B-1 Preferred Stock immediately
prier to such recapitalization, reclassification or change, and then convericd into the
consideration in the recapitalization. reclassification or change as provided with respect 1o the
Series B-1 Prefermed Stock above,

()  Reorganizations, Mergers or Consolidations, If, at any time or
from line to time after the Serieg B-1/B-2 Original Issue Date, there is a capital reorganivation of
the Commen Stock or the merger or consolidation of the Company with or into another
gorporation or another entity ar person {other than pursuant to an Acquisiliun or Asset Transfer
ac dsfined in Section (IX3) or a recapitalization, cubdivision, combination, reclassiftcation,
gxchange or substituion of shares provided for elsewhere in this Section {DY(4)). as a part of
guch capital reorganization, METELr of consalidation provision shall be made so that the holders
of the Serics -1 Preferred shali thereafter ba entitled to receive upon convarsion of the Series B-
1 Preferred Stock the number of shares of stock ur other sccuritics of property of the Company 1o
which a holder of the number of shares of Common Stock deliverable upon conversion thereof
would have been entitied un such capital reorganization, merger or consolidation subject to
adjustment in respect of such stock or securities by the terms thereol In any such case,
appropriate adjusiment shall be made in the application of the provisions of this Scetion (D)(4)
with respect to the rights of the holders of Series B-1 Preferred Stock and the Series B-2
Prefern=l Stock after the capital rsorganization, meryer or consolidation to the end that the
provisions of this Seetion (L)(4) (including adjustment of the Secries B-1 Conversion Price then
in effect and the number of shares issuabl: npon conversion of the Serjes B-1 Preferred Stock)
shall be applicable afier that event and be as nearly cquivalent ag practicable. In the event of
such capital reorganization, merger or consolidation, and at the election of each holder of Series
E.2 Praferred Stock, then-outstanding shares of Series B-2 Preferred shall be deemed converted
into shares of Scrics B-1 stock immediately prior to the effective date of such capitl
reorganization, merger of consolidation and then converted into the consideration in the capital
rcorganization, merger or classification 2= pravided with respect to the Series B-1 Preferread
Stock above. :

()] Zale of Shares Below Series B-1 Conversion Price.

(A) M, at any time or from time o time afier the Scrics B-1/B-2
Original Issuc Date, the Company issues oT sells, or is deemed by the capress provisions of thie
Scetion (DXAX7) to have issued or sold, Additional Shares of Common Stock (as defined below),
other than as a dividend or other distribution on any class of stock 2 provided in
Section (D)}4X{), and other than a subdivision or combination of shares of Common Stock as
provided in Section (D)(4Xc), for an Effective Price (as defined below) lass than the then-
effective Serics B-1 Conversion Price. then and in each such case, the then-existing Serics B-1
Conversion Price shall be adjusted, as of the opening of business on the datc of such issue of cale
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to a price calculated hy dividing (i1} the sum of (X) the result obtained by multiplying the nuimber
of shares of Cornmon Stock cutstanding of jgguable upon the exercige, CoRVErsion oF exchange of
any class or sencs of Preferred Stock, oplions. wamants or other convertible securities
jmmedizlely prior to 5uch tgsue or gale by the Senes B-1 Convetsion Price then in effect, and (Y
the Agpregate Consideration, if any, received by the Company upon such issue and gale, by (ii)
the number of shares of Common Stock outsianding or issuable upon the exercice, CONVersiun of
exchange of any class of scries of Preferred Stock, options, wamrants or other convertible
securitics immediately after such issuc or sale.

(B) Mo adjustment shall be made 1o the Series B-1 Conversion
Price in an amount less than one cent per share.  Any adjustment otherwise required by this
Secrion (M)4X1) that ia not required 16 be made due to the preceding senlence shall be included
in any subsequent adjustment to the Series B-1 Conversion Price.

(C) TFor the purpose of making any adjustment required under
this Section (D)4Xi), the aggregats congideration received by the Company for any issme nr sale
of securities (the “Agprcgatc Congideration™) shall be Jefincd as: (A) to the extent it consists of
cagh, the net amount of cash received by the Company after dsduction of any undcrwiiting or
cimilar conpnissions, compensation or concessions paid or aflowed by the Company m
cunnection with such issue or sale but without deduction of any expénscs payabie by the
Company, {(B) 1o the extent it comsists of property other than cash, the fair value of that propenty
a9 determined in good faith Ly the Beard of Directors, including the sffirmative vote of a
‘majority of the represeniatives clected by the holders of the Series B-1 Preferred Swock. aml (C) if
Additional Shures of Commen $tock, Convertihle Securitics (a3 defined below) or rights or
aptions to purchase cither Additiontal Shares of Common Steck or Convertible Securities are
issued or sold together with other stock or securities or other assets of the Company for 2
consideration which covers both, b computcd as the portion of the consideration 50 received that
may b reasonably determined in good faith by the Board of Directors, including the affirmarive
vote of a majority of the represcntatives glected by the holders of the Saries B-1 Preferred Stock,
10 be allocable o such Additional Shares of Comman Qtock, Convertible Securities or nights or
oprions.

(D) For the purposc of the adjustment required under this
Section (DY4)(1), if the Company issucs or sclla (x) stock or other secunties convertible into,
Additional Shares of Cummeon Stock (such convertible stock or securitics being herein referred
to as “Converntible Securities™) or (y) rights or options for the purchase of Additional Shares of
_ Common Stack or Copvertible Securities, and if the Effective Price (a3 defined below) of such
Additional Shares of Common Stock is less than the Serics B-1 Conversion Price, in cuch case
the Company shall be deemed to have issued at the time of the issuance of such rights or options
of Convertible Securities the maximuin number of Additional Shares of Common Stock issuable
upon exercice OF COBVErsion tercof and to hove regeived as comsideration for the issuance of
cuch shares an amoun! equal to the total amount of the consideration, if any, received by the
Company for the issuance of such nghts or options or Convertible Sccurities plus:
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(1) in the case of such rights or options. the mimum
amounts of consideration, if any, payable to the Company upon the exercise of such rights or
options; and

. ()  in the case of Convertible Seeurities, the minimum
amounts of consideration. if any, poyabie 10 the Company upon the conversion thereof (other
than by cancellation of lisbihties ot obligations evidenced by such Convenibie Securitics).
provided that if the minimum amounts of such consideration cannot be ascertained, but are a
fmctian of antidilution or similar protective clauscs. the Company ghall be deemed to have
received the minimum amounts of consideration without reference 1o such clauses.

(3 If the minimum amount of consideration payabie 10
the Company upon the exereisc of conversion of rights, uptions or Convertible Securities is
reduced over time of on the occufTence of NON-OCCUITERCE of specified events other than by
reasan of antidilution adjustments, the Effective Price shall be recalcujated using the figare to
which such minimum amount of consideration is reduced; provided further, that if the minimum
amount of consideration payable to the Company upon the exercise or conversion of such nghts,
options or Convertible Securitics is subsequently inctessed, the Effective Price shall be again
recalontated using the increased minimum amount of consideration payable to the Company upon
the exercise or conversion of such rights, options or Convertible Securities,

E)) No further adjustment of the Series B-1 Copversion
Pricc as ndjusted upon the issuance of such rights, optiens or Convertible Securities, shall be
mede s 2 result of the acww] issnance of Additional Shares of Comman Stock or the exercize of
any such rights or options or the conversion of any such Convertible Secuptics. If any such
rights or options or the conversion privilege represented by any such Convertible Securities ghall
expire without having beon exercised, the Series B-1 Conversion Price, as adjusted upon the
issmee of such rights, options or Convertible Securitics shall be readjusted 1o the Series B-1
Conversion Price, which would have been in effect had an adjustment been made on the basis
that the only Additional Shares of Cummon Stock 50 jssued were the Additional Sharcs of
Common Stock, if any, actually issucd or sold on the exerciee of such rights or options or rights
of conversion of such Convertible Securities, and such Addirional Sharcs of Common Stock, if
any, were issued or sold for the consideration acmally received by the Company upon such
exercise, plus the consideration, if any, actually received by the Company for the granting of all
such rights or optiong, whether or not exercised, plus the consideration received for issuing of
sclling the Convertible Securities aclually comverted, plus the consideration, if any, actually
received by the Company (uther than by cancellation of Habilites or oblipgations evideneed by
sach Convertibie Securities) on the conversion of such Converiible Securitics, provided that such
readjustment shall not apply to prior conversions of Series B-1 Freferned Stock.

(E)  For the purpose of making any adjustment 1o the Series B-1
Conversion Price required under this Section {D)}A4)(i), “Additional Shares of Common Stock™
chall mean all shares of Common Stock issued by the Company of decned to be 1ssued pursuant
10 this Secrion (D}4)(i) (including shares of Common Stock subsequently reacquired or retired
by the Cusnpany), other than:
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(1)  sharcs of Common Stock or Proferred Stock issued
npon conversion of the Series B-1 Preferred Stock, Sepes B-2? Preferred Stock or Coriag B-3
Prefeired Stock, as the ¢ace may be;

() oplions, warrants or other Commeon Stock purchase
rights to purchase an aggregate of 5,500,000 shares of Common Stock and the Common Stock
issued pursuant to such options, warrante or other rights (as adjusted for any stock dividends.
combinations, splits, recapitalizetions and the like afier the filing date hereof) afler the Sercs
B-1/B-2 Oripinal Issuc Date to employees, o fficers or directors of, or consultants or advisors 1o
the Company or any subsidiary pursuant to stock purchase of stock option plans or other
arrangements that are approved by the Board of Directors, including he affirmative vote of a
majority of the representatives elected by the holders of the Series B-1 Preferred Stock;

3 chares of Serics B-1 Preferred Stwock, Series B-2
Preferred Stock or Scries B-3 Preferred Siock issued pursuant to Sections 3.2, %15 and 8.1, as
applicabie, of the Purchase Agreement,

(#)  shares of Common Stock and/or options, warrante
of other Common Stock purchase rights, aind the Commen Stock issued pursuant to such aptions,
warrants or other rights issued pursuant to a merger, consolidation, acquisttion, strategic alliance
or similar business combination approved by the Board of Directors including the affirmative
vote of 2 majority of the represcntatives glected by the holders of the Series B-1 Preferred Siock;

(5)  shares of Commen Stock or Preferred Stock issucd
pursuant to any equipment loan or lsaging arrangement, Teal property leasing mrangement or debt
financing from a bank or similar financial institution approved by the Board of Directors
including the affirmative vote of a majority of the representarives vlected by the holders of the
Serieg B-1 Preferred Stock; and

(6)  the issmance of sharcs pursuant 1o the exercise of
options and warrants existing and oustanding s of the date of this certificate.

Refercnces to Common Stock in the subscctions of this subclause (F) above shiall mean ali shares
of Common S1ock issued by the Company or Jeemed 10 be issned purswant to Section (DXAXi)-

The “Effective Price” of Additional Shares of Common Stock shall mean the quotient
determined by dividing the total number of Additional Shares of Common Stock issued or sold,
or deemed to have been issued or sold by the Cumpany under this Section (DYAX({D), into the
Aggregate Consideration received, or devmmed to have been received by the Company for such
issuc under this Section (DX4)(1), for such Additional Shares of Common Stock.

()  Certificate of Adjustment In rach case of an adjustment or
readjustment of the Serics B-1 Cenversion Price for the mumher of sharcs of Commeon Stock or
sther secarities issuable upon conversion of the Series B-1 Preferred Stock, the Company, at ils
expeuse, shall compute such adjustment or readjustment in ac¢ordance with the provisions hereof
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and prepare a cenificaie showing guch adjusiment or readjustment, and shall mail such
certificate, by first class mail, postage prepaid, l each registered holder of Series B-1 Prefcrred
Stock and Serics B-2 Preferred Stock, a1 the holder's address as shown in the Company’s books.
The certificate shall set forth such adjusimcnt or readjustment, showing in detail the facts upon
which such adjustment or readjustinent is based, including 2 statement of {1} the consideration
received or deemed 10 be received by the Companty for any Additional Shares of Common Stock
issucd or sold or deemed w have becn jasued or sold, (if) ihe Series B-1 Preterred Conversion
Price at the time in effect, (iii) the number of Additional Shares of Common btock, and (iv}) the
type and amount, if amy, of other property which at the lime would be received upon con version
of the Series B-1 Preferred Stock.

(k}  Notices of Record Date. Upon (1) any taking by the Company of a
recard of the holders of any class of secixities for the purpose of determining the holdcrs thereof
who are entitled to receive any dividend or othet distribution, or (if) any Acquistion (a3 defined
in Section (D)(3) of this Aticle IV} or other capital reorganization of the Company, any
reclagsificarion or recapitalization of the capital sinck of the Company, any merger or
consolidation of the Company with or inw any other corporation, or any Assel “Transfer (as
defined in Scetion (D}(3) of this Article IV), or any voluntary of involumary dissolution,
tiguidation or winding up of the Company, the Company shall mail 1o each holder of Serics B-1
Preforred Stock and Series B-2 Prefeired Stock at least ten (10) days prior to the record date
apecified therein (or such shorier period approved by the holders of sixty-siz and two-thirds
percent of the ouistanding Serics -1 Praferred Stock) 2 notice specifying (A) the date on which
any such recond is 1o be taken for the purpose of such dividend or distribution and a description
of such Jdividend or distribution, (B} the dawe on which any such Acquisition, reorganization,
reclassification. tronsfer, consolidation, merger, Asscl Trancter, dissolorion, liguidation or
winding up 15 expected 10 become effective, and (C) the date, if any, that is to be fixed as to when
the holders of record of Commun Stock {or other securities) shall be entitled to exchange their
shares of Common Stock (or other scourities) fOr securities or wiher property deliverable upon
guch Acquisition, revrganization, reclassification, wransfer, cunsolidation, merger, Asget Transfer,
dissoltion, liquidation or winding up.

[{}] Automatic Conversion.

(i) Series B-1 Preferred Stock. Each sharc of Senes B-1
Preferred Stock shall antomatically be converted into shares of Commeon Stock, based on the
then.effective Serics B-1 Conversion Price, (A} at any time upan the affirmative election of the
holders of at least sixty-six and two-thirds percent of the then-outstanding shares of the Series
B-1 Preferrcd Stock, voting together as a single class, or (B) immediately upon the cinsing of 2
firm commitment underwritten public offering pursuant to an effective registration statemeit
under the Securisies Act of 1933, as amended, vovering the offer and sale of Common Stock for
the account of the Company in which (i) the per share price is at least $2.50 (as adjusted for stock
dividends, combimaliuns, recapitalizations and the like with respect ta such stock after the filing
date herenD), and (f) the aggrepate cash proceeds 0 the Company (net of underwriting
commissions and expenses) are at least 540,000,000 (the “Qualified Public Offering™)- Upon
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such automatic conversion, any declared and unpaid dividends shall be paid in accordance with
the provisions of Section (DX4ND) of this Article TV,

(i) Series Br2 Preferred Stock. Each ghars of Scries B-2
Preferred Stock shall automatically be converted into one share of Series B-1 Preferred Stock,
and then each share of Series B-1 Preferred S1ock shall automatically be converied Lo shares of
Common Stock pursuant to Section (D)(@)(1){) above upon the oceurrence of either of the events
«et forth in clauses (A) of (B} of Section (D) 4)Y(A)1) above.

(ili)  Serics B-1 Preferred Sinck and Series B-2 Preferred
Stock. In the event a bolder of Series B-1 Preferred Stock and/or Serics B-2 Preferred Stock fails
to satisfy such holder’s obligations, if any, under Section 3.5 of the Purchase Agreement, each
ghare of Series B-1 Preferred Stock and/or Series B-2 Preferred Stock held by such halder shall
automalically be converted into one (1) shure of Senies B-3 Preferred Stock with the rights and
preferences set forth in Section (E) of this Artiele 1V, effective upon the effective time of the
“Series B3 Conversion™ (as defincd in the Purchose Agreement).

(ivi Upon the occurrence of any of the events epecified in
Section (D)(4X1)i) or (iil) above, the owtstanding shares of Series B-1 Preterred Stock and Sencs
R.2 Preferned Stock shall be converted automatically without any further action by the holders of
such shares and whether or not the cerlificates representing such shares are surrendered to the
Company or its {ransfer agent; provided, however, that the Compzny shall not be obligated to
issue certificates evidencing the sharcs of Common Srock or Series B-3 Preferred Stock, as
applicable, issuable upon such conyersion unless the cerrificates evidencing such shares of Series
B-1 Preferred Stock and/or Series B-2 Preferred Stock, as applicable, arc either delivered to the:
Company ur its transfer agent as provided below, or the holder thereof notifies the Company or
its (ransfer agent that such certificates have been lost, stolen or destroyed and execules an
agreoment satisfactory to the Company to indemnify the Company from any loss incurred byitin
conncetion with such cenificates. Upan the occurrence of autornatic conversion of the Senes B-
1 Preferrsd Siock and Series B-2 Preferred Stock, the holder or hulders, as applicable, of the
Series B-1 Preferred Stock and/or Series B-2 Preferred Stock, as applicable, shall surrender the
certificates representing such shares at the office of the Company or any transfer agent for the
Prefered Stock. Thereuapon, there shall be issued and delivercd to such holder promptly at such
office and in its name 25 shown on such surrendered certificate or certificates, a certificate or
cerlificates for the number uf shiares of Serics B-3 Preferred Stock intn which the shares of Senes
B-1 Preferred Stock and/or Scries B-2 Prefetred Stwock, as applicable, were convertible (such
candficate or certificales to be immediately cancelied upon antomatic conversion of euch shares
of Series B-1 Proferred Stock and/or Series B-2 Preferred Stock, as applicable, to chares of Seriex
B3 Proferred Stock), the number of shares of Series B-1 Preforred Stock inte which the shares of
Geries B-2 Preferred Stock surrendered were convertible {such certificate or certificates 1o be
immediately cancelled upon the automatic conversion of such shares of Serics B-1 Preforred
Stock o shares of Common Stock), or for the number of shares of Common Stock inte which the
shares of Swies B-1 Preforred Stock sutrendered and/or issued upon conversion of the shares of

Series B-2 Preferred Stock were convertible on the dute on which such automatic conversion
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oceurred. Any declared and unpaid dividends shall be paid in accordance with the provisions of
Section (D)4)d).

{m) Fractional Shares, No fractional shares of Common Stock shall
be issued upon conversion of Series B-1 Preferred Stock. All shares of Common Stock
(including tractions thereof) issuable upon conversion of more than one share of Series B-1
Preferred Stock by 2 holder thereof shall be aggregated for purposes of determining whether the
conversion wonld Tesult in the issuance of any fractional share, 1, after the aforementioned
aggrepation, the conversion would regult in the issuance of any fractiondl ghare, the: Company
shall, in Heo of issuing any fractional share, pay cash equal to the product of soch fraction
muitipiied by the fair market value of the Common Stock (as determined by the Board of
Directors, including the affirmative voic of a majority of the representatives ¢lecied by the
holders of the Series B-1 Prefrred Stock on the date of conversion).

(n) Reservation of Stock Issuable Upon Conversion. The Company
shail at a1 times reserve and keep pvailable out of its anthorized but unissued shares of Common
Riock and Serics B-1 Praferred Stock, solely for the purpose of effecting the conversion of the
charcs of the Series B-1 Preferred Stock and Sencs B-2 Proferred Stock, such number of 1S
chares of Common Stock and Seties B-1 Preferred Liock as shall from time to time be sufficient
to etfect the conversion of all outstanding shares of the Serieg B.1 Preferred Stock and Series B-2
Preferred Stock, respectively, If at any time the number of authorized but unissued chares of
Common Stock or Series B-1 Preferred Stock chall not be sufficient to etfect the conversion of
all then-oulstanding sharcs of the Series B-1 Prefired Stock and Serles B-2 Preferred Stock, the
Company will take such corporate action s may, in the opindon of its counsel, be necessary to
increasc its authorized but unissued shures of Common Stock and Series B-1 Preferred Stock to
such number of shares as shalt be safficient for such purpoge. The Company shall at oll times
reserve and keep available out of its anthorized but unissued shares of Serica B-3 Preferred
Stock, solely fur the purposc of effecting the conversion of the shares of Senes B-1 Preferred
Stock and Serics B-2 Preferred Stock, such number of its shares of Scries B-3 Preferred Stock as
shall from time to tme be sufficient 1o effect the conversion of the Series B-1 Preferred Stock
and Serics B-2 Preferred Stock as contemplated by Ssction (4) DKL) above. H at any time the
number of authorized but unissued Scrics B-3 Preferred Stock shali not be sufficicnt to effect
guch conversion, the Company will take such corporate action as may, in the opinion of its
counsel, he necessary to increase its authorized but unissucd shares of Scries B-3 Preferred Stock
1o such number of shares as shall be sufficient for such purpose.

{0) Notices. Any notice rcquired by the provisions of this
Seetion (D)4) shall be in writing and shall be deemed effectively given: (i) upon personal
delivery 1o the party to be notificd, (ii) when sent by confirmed electronic mail or facsimile if
sent during normal husiness hours of the recipient and if not, then on the next business day, (iii)
five (5) days after having been sent by repistered or certified mail, retum receipt requested,
postage prepaid, or (iv) one (1) day after deposit with a nationally recognized overnight courier,
specifying next day delivery, with verification of receipt. All notices shali be addressed to each
holder of record at the address of such holder appearing on the books of the Company.
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() Pavmeat of Taxes. The Company will pay all taxes (other than
taxes bosed upon income) and other governmental charges that may e impoged with respect 10
{he issus or delivery of sharcs of Common Stock, Series B-1 Preforred Stock or Series B-3
praferred Stock upon conversion of shares of Series B-1 Preferred Stock and Series B-2 Preferred
Stoek, as apphicable, excluding any tax or other charge imposed in connection with any trans fer
involved in the jssuc and delivery of shares of Common Gtock, Series B-1 Preferred Stock or
Series B-3 Preferred Stock in 2 name other than that in which the shares of Series B-1 Preferred
Siack or Senes B-2 Preferred $tock, as he case may be. 30 converted were registered.

(q) No Dilution er Impairment. Without the written consent of the
holders of at least sixiy-six and two-thirds percent of the then-outstandine shares of Series B-1
Praferred Stock as required under Section (DX2)(b) of thiz Atticle V. the Company shall not
amend this Certificate of Incorporation or participate in any rcorganization, transfer of assels,
consolidation, merger, dissolution, issue or sule of securitics or take any other voluntary action.
fur the purpose of aveiding or seeking lo avaid the observance or performance of any of the
terms to be observed or performed hereunder by the Company, but shall a1 all times in good faith
assist in carrying out all such action as may be reasonably necessary or appropriate n order 10
protect the conversion tights of the holders of the Series R-1 Pieferred Stock and Series B-2
Preferred Stock against dilution or other impairment.

3 REDEMFPTION.

(a3) The Company shall be obligated 1w redeen: the Serics B-1
Preterred Stock and Series B-2 Preforred Stock as follows:

(i) tiach holder af shares of Series B-1 Preferred Stock andfor
Serics B-2 Preferred Stock may require the Company, 10 the extent it may lawfully do su, 1o
redeem the Series B-1 Preferred Stock and/or Series B-2 Preforred Stock on the sixth anriversary
of the Series B-1/B-2 Original Issue Date (the “Series B-1/B-2 Redemption™) by pruviding noticc
to the Company on or pricr to a date sixty (60) days after the slxib anniversary of the Series
B-1/B-2 Original Ixsue Date. The Company ghall affect such redemptions on the appheable
Series B-1/B-2 Redemption Date (as defined below) by paying in cash in exchange for each share
of Sexies B-1 Preferred Stock and Series B-2 Preferrel Stock 10 be redecmed a sum equal to the
Series B-1/B-2 Onginal Issue Price plns an amount cqual to ton percent {10%) per annum from
the Series H-1/B-2 Original Issue Date, compounded annually. The total amount tu he paid for
the chares of Series B-1 Preferred Stock and Scries E-2 Preferred Stock is hereinafier referred to
ag the “Series B-1/B-2 Redemption Price.” Shares © be redeerned pursuant to this
Section (M(5)a) shall be redeemed from each participating holder of Series B-1 Preferred Stock
andfor Series B-2 Preferred Stock pro ratz based on the portion of the aggrepate Series B-1/B-2
Redcmption Price payable w such holder.

Gb  In the event of & Series B-1/B-2 Redemption, the Company
chall he required to redeem such sharcs in two equal annual installments conimencing on a date
o later than ninety (90) days after the sixth anniversary of the Series B-1/B-2 Orniginal lssue
Date (cach such redemption date, a “Series B-1/B-2 Redemption Date™),
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Gil) Al toast twenty (20} days prior o each Senes B-1/B-2
Redemption Date, the Company shall send a notice {each, a “Sencs R-1/B-2 Redemption
Notice™) to all holders of Series B-1 Preferred Stock and/or Series B-2 Preferred Stock to be
redcemed setung forth (A) the Series B-1/D-2 Redemption Price for the sharcs of Seres B-1
Preferred Stock and Series B-2 Preforred Stock to be redesmed: and (B) the place at which such
holders may obtzin payment of the Series 5.1/B-2 Redernplion Piice upon surrénder of their
chare certificates. If the Company does not have aufficient funds legally available to redeem all
ghares 10 be redecmed at a Series B-1/B-2 Redemption Date, then it shail redeem such shares
from each holder pro rata (based on the portim of the aggregate Series B-1/R-2 Redemption
Price payable to sach holder of Series B-1 Preferred Stock and/or Series B-2 Prefered Stock) to
the extent possible and shall redeem the remasning shares to be redeemed as soon as sufficient
funds are legally available.

()  On or prior to each Series B-] /B-2 Redcmption Date, the Company
ghal} deposit the Scries B-1/B-2 Redemption Price of all shares to be redeemed with a bank or
trust company having aggregate capital and surplos in excess of £100,000,000, as 2 trust fund,
with irrevocable instructions and authority 1o the bank or trust company to pay, on and after such
Scrics D-1/B-2 Redemption Date, the Series B-1/B-2 Redemption Price of the shares to their
respective holders upon the surrender of their share certificates. Any moncys deposited by the
Company pursuant to this Section (D)5)b) for the redemption of shares thercafier converted
inito shares of Common Stock pursuant to Section (DN4) hereal no later than the first (1et) day
preceding the Seiies B-1/D-2 Redemption Date shali be refurned to the Company forthwith upon
such conversion. The balance of any funds depusited by the Company pursuant o this
Section (D)5)(b) remaining unclaimed at the expiration of one (1) year following ihe Sercs
B-1/B-2 Redemption Date shall he retumed to the Company promptly upon its written request.

() On or after cach Series B-1/B-2 Redemption Date, cach holder of
shares of Series B-1 Preforred Stock and/or Series B.2 Preferrad Stock to be redesmed shall
surrender such holder’s certificates representing such shares to the Company in the manner and at
the place designated in the Senes B-1/B-2 Redemption Notice, and thereupon the Serles B.1/B-2
Redemption Price of such shares shall be payable 1o the order of the person whose name appeats
on such certificate or certificates s the owner thereof and each surrendered certificate shall be
canceled. In the event less than all the shares reprecented by such certificates are redeemed, a
new certificate shall be issued representing the upredecmed shares. Frum and after each Senes
B-1/B-2 Redemption Datc, as applicable, unless there shall have been a default in payment of the
Qeries B-1/B-? Redemption Price or the Company is unablc to pay the Series B.1/B-2
Redemption Price due to not having sufficient legally available funds, all rights of the holder of
such shares as a holder of Series B-1 Prefened Stock and/or Series H-2 Preferred Stock (except
the right to recejve the Series B-1/R-2 Redemption Price without interest upon surrender of their
certificates), shall cease and terminate with respect to such shares; provided that in the cvet that
chares of Serivs B-1 Preferred Stock and/or Series B-2 Preferred Stock are not redeemed dusto a
defzult in payment by the Company or because the Company does not have sufficient Jepally
available funds, such shares of Series B-1 Preferred Slock and/or Scries B-2 Praferred Stock shall
remain outstanding and shall be entitied 10 alt of the rights and preferences provided herein.

18
Word 1103518).10

TRADEMARK
REEL: 002645 FRAME: 0468



4:27 PM FRE FRAEGREE & BERSOW 3B3 828 HBAEHS TO #523615E317H33HE F.Z26

(@) In the event of redemption of any shares of Jencs B-1 Preferred
Siock or Senes B-2 Preferred Stock, the Cenet B-1/B.2 Conversion Rights (as defined in
Section (D)4)) for such Series B-1 Preferred Stock or Series B-2 Preferred Stock shall 1erminate
a3 1o the chares designaled for redemption at the close of busincss on the first (Ist) day preceding
the Seres B-1/8-2 Redemption Date, unless defanll is made in payment of the Senes B-1/B-2
Redemption Price or the Company does not have sufficient lcgally available funds.

E. 1n addition to the provisions regarding conversion of Seriex B-1 Prefizred Stock
d Series D-2 Preferrad Stock set foith in Seetion (D)(4X1) above, the rights, preferences,
privilcges. restnctions and nther matters relating to ghares of Sericx B-3 Preforred Stock are as
follows:

1. DIVIDEND RIGHTS.

(a)  Afer the payment of any dividend to the hnlders of Seri¢s B-1
Preferred Stock and Series B.2 Preferred Stock but before any such payment to the holders of the
Company’s Commeon Stwock, e holders of the Series B-3 Preferred Stock shall be entitled 10
receive, when and as declared by the Board of Directors, but only out of funds that are legally
availzble therefore, vash dividends at the rate of eight pescent (8%) of the Seriet B-3 Originat
fssue Price (as defined below) per annum on each ontstanding share of Series B-3 Preferred
Stock (as adjusted for any stack dividends, combinations, splits, recapitalizations and the like
with respect to such ghares after the filing datc hercof). Such dividends shull he payablc only
when, a5 and if declared by the Board of Dircetors and shall be noni-cumulative.

(b)  The “Series B-3 Original Issue Price” for a share of Series B-3
Preferred shall he $0.50. '

(¢} So long as any shares of Series B3 Preferred Stock arc
outstanding, the Company shall not pay w declare any dividend, whether in cash or property. oF
make any other distribution on any ather capital stock of the Company, of purchase, redesm or
otherwise acquire for vatue uny other capital stock of the Company until afl dividends (set forth
in Seetion (E)(1)a) zhove) on the Series B-3 Preferred Stock shall have been paid or declared
and sat apart, except for:

@ acquisitions by the Company of shares issued pursuant to
equity compensation plans or sequisitions of shares from o founder of the Comp:my at cost

(i)  acauisitions of Common Stock in cxercise of the
Company’s right of first refusal pursuant to the Right of First Refusal Agreement;

(i) redemption of Serics B-1 Preferred Stock or Series B-2
Preforred Stock pursuant to the redemption provisions sct forth in Section (D)(5) of this Article
v;
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(v  redemption of Series B-3 Preferred Stock pursuant to the
redemption provigions ser forth in Section (EX5) of this Article I'V; or

(v)  peyment of dividends or declarations on the Series B-1
Preferred Stock or the Serics B-2 Preferred Stock as described in Scetion (D)(1) of this Article
V.

(d})  In the event dividends are paid on any share of Common Stock. the
Company shall pay an additional dividend on al} outstanding shares of Series B-3 Preferred Stock
in an amount equal per share {on an as-ifconverted to Comunon Stock basis) o the amount pard
or set aside for each share of Common Stoek.

{e} The provisions of Sections (E}1)(c) and (E)(1)(d) above shall not
apply to a dividend payable in Comrmon Swock

2. VOTING RIGHTS. Each holder of shares of Serles B-3 Preferred Stock
shall be entitled 1o the number of votes equal to the number of sharas of Comnion Stock mito
which such shares of Series B-3 Preferred Stock could be converted (pursuant to Section ( E)(H
of this Anticle TV) immediately ofter the close of business on the record datc fixed for such
mecting or the effective date of such written consent and shall have voting rights and powers
equal to the voting rights and powers of the Common Stock and shall be entitied to notice of any
stockholders” meeting in accordance with the Bylaws of the Company. Except as otherwise
provided herein or as tequired by law, the Geries B-3 Preferred Stock shall vote together with the
Compmon Stock at any annuat ur special meeting of the stockholders and not #s a separate class or
series, and may act by wiitten consent in the some manner as the Common Stock.

3. LIQUIDAITION RIGHTS.

(a) Upon any lignidation, dissolution, or winding up of the Company,
whether voluntary or involuntry, following payment in full of the Series B-1/R.2 Liquidation
Preference 1o the holders of Scrics D-1 Preferred Stock and/or Series B-2 Preferrad Stock, but
before any distdbution or payment shall be made 1o the holders of shares of any other capital
stock of the Company, the holders of shares of Series B-3 Prefemed Stock shall be entitled 1o be
paid out of the assets of the Company legally available for distribution {or the conslderation
received in such transaetion) an amount per share equal to the Scries B-3 Original Issne Price (as
adjusted for any stock splits, stock dividends. combinations, recapitalizations or the like) {the per
share amount payable to a holder of Series B-3 Preferred Stock pursuant lo this sentcnce, the
“Series B-3 Liguidation Preference™). I, upon any such liquidarion, dissoiution, or winding up,
the asscts of the Company {or the consideration received in such transaction) shall be insufficient
to make payment in full 1o all holders of the Serics B-3 Preferred Stock of the full Senies B-3
Liquidation Preference et forth in this Section (F)(3)a), then such assets {or consideration) shall
be distributed among the holders of Series B-3 Preferred Stock ot the time putstanding ratably in
proportion w0 the full amounts to which they would otherwice be respectively entitled. The
Seritx B-3 Preferred Stock shall not be entitled to payment of any amount other han the Senizs
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B-3 Liquidation Preference upon (he occurrence of a liguidation as defined in Section (EN3Nb)
immediately below.

()  The following events shall be considered a haquidation under this

Section (EX)3)

{i) an Acquisition as defined in Section {D)3NeXi) of s
Anticle TV; or

()  Asset Tranafer g5 defined in Section (DX3)e)ii) of this
Article IV.

{iliy In any of such events, if the considcration received by the
Company is other than cash, its volus will be deemned its fair market value as determined in
accordance with Section (D) 3)e)(iii) of this AnicleTV.

4. CONVERSION RIGHTS.

T holders of the Scries B-3 Preferred Stock shall have only the rights set
forth in this Section (E)4) with rcspect to the conversion of the: Serics B-3 Preferred Stock mto
shares of Common Stock (the “Series B-3 Conversion Rights™).

‘fhe number of shares of Common Stock to which a holder of Seriex B-3
Prcferred Stock shall be entidled npon conversion shall be the product obtained by multiplying
the Serits B-3 Conversion Rate then in effect {detcrmined as provided in Sectiom (EX4)b) by the
number of shares of Series B-3 Preforred Stock being converted.

{a) Automatic Canversion.

(i  Fach shae of Scries B-3 Preferred Stock shall
automaticaily be converted into shares of Commion Stock, based on the then-effective Series B-3
Conversion Price, (A) @t any time upon the affirmative election of the holders of at least sixty-six
and two-thirds percent of the then-outstanding shares of the Series B-1 Preferred Stock, voting
together s a single class, or (B) immediately upon the closing of a Qualificd Public Offenng.

(i} Upon the orrnrence of any of the events specified in
Section (EX4XaKi} above, the outsianding shares of Serics B-3 Preferred Stock shall he
converted automatically without any further action by the holders of such shares and whether or
not the centificatas representing such shares are surrcndered to the Company of its transfer agent,
provided, however, that the Company shall not be obligated 10 issue cenificates evidencing the
shares of Common Stock issuable upon such conversion unless the uetificates evidenemg such
<hares of Series B-3 Preferred Stock are either delivered to the Company or its transfer agent a8
provided below, or the holder notifies the Company or its transfer agent that such cerificates
have been lost, stolen or dagtroyed and execntes an agreement satisfactory to the Company lo
indemnify the Company frum any loss incurred by 1t in connection with such certificates. Upon
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the occurrence of such automatic conversion of the Series 13—3J Preferred Stack, the holders of
Series B-3 Preferred Stock shall surrender the certificates represeniing such shares at the office of
the Company or any transfer agent for the Series B-3 Preferred Stock. Thereupon. there shall be
1ssued and delivered o such holder promptly at such office and in its name a5 shown on such
surtendered certificate or certificates, a certificate of certificales for the number of shates of
Common Stock into which the shares of Series B-3 Preferred Stock surrendered were convenible
on the date on which such automatic conversion ocenrred.

(b}  Series B-3 Preferred Conversion Rate. The copversion rate in
effect at any time for conversion of the Series [-3 Preferred Stock (the “Series B-3 Conversion
Rate™) shall be (and the number of shares of Common Stock to be received upon converaion of
ench share of Series R-3 Preferred Stock shall be equal to) the quotient obtaingd by dividing the
Serjes B-3 Original Issuc Price by the product of (@) two (2) and (ii) the Series B-3 Caonversion
Price (determined as provided in Section (EX4Xc)).

(¢)  Series R-3 Preferred Conversion Price, The conversion price far
sharcs of Series B-3 Preferred shali initially be the Series B-3 Original Issue Price (the “Senes B-
3 Convetsion Price™). The Series B-3 Conversion Frice chaill be adjusied from time to time n
accordance with this Section (E)4). All reterences 1o the Series B-3 Conversion Pnce shall
mean the Series B-3 Conversion Price a5 50 adjusted.

(d) Adjustment for Stock Splits and Combipations. If, at any time
or fiom time to time after the date that the first share of Series B-3 Preferred Stock is issued (the
“Geries B-3 Original Issue Dare™), the Company effccts a subdivision of the vutstanding
Common Stock without a corresponding subdivision of the Series E-3 Preferred! Stock, the Senica
B-3 Copversion Price in effect immediatcly before that subdivision shall be proportionately
decreased. Conversely, if at any time or from time to time afier the Serics B-3 Origmal Issue
Date the Company combines the outstanding shares of Common Stock into o smaller number of
<hares without a corresponding combination of the Serics B-3 Preferred Stock, the Series B-3
Conversion Price in effect immeriately before the combination chall be proportionately
increased, Any adjustment vnder this Section (E)(4)(d) shall become effective al the close of
buciness on the date the subdivision or combination becomes effective.

{c) Adjustment for Common Stock Dividends and Distributions.
If, at any time or from time to time after the Series B-3 Original Issuc Date, the Company pays 2

dividend or other distribution in additional shares of Coinmon Stock, the Series B-3 Conversion
Price, a5 applicable, that is then in effect shall be decreased as of the time of such issmance, as
follows:

{i) The Seriee B-3 Conversion Price shall bc adjusted by
multiplying the Series B-3 Conversion Price then in effect by a fraction equal to:

(A) the numecrator of which is the 10tal number of shares
of Common Stock issued and ontstanding immediately prior to the time of such issuance, and
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(R) the denpominator of which is the 10tal nomber of
shares of Common Stock issued and outstanding inmediately prior to the time of such 1ssuance
plus the number of shares of Cammon Stock issuable in payment of such dividend or
distribution;

(i)  If the Company fixes a record date 10 determine which
helders of Common Stock are entitled 10 receive such dividend or other distribution, the Serizs
E-3 Conversion Price shall be fixed as of the close of business on such record date and the
number of shares of Commen Stock shall he calculated immediately prior to the close af
busincsa on such record date; and

(iii)  If such record date it fixed and snch dividend is not fully
paid or if such distribution is not fully made on the date fixed ther=for, the Serics B-3 Conversion
Price shall be rocomputed secordingly as of the close of business on such record date and
thereafier the Scries B-3 Conversion Price shall be adjusted pursuant to this Section (E)(4)(e) to
reflest the ncmaal payment of such dividend or distribution.

(0 Adjustment for Reclassifieation, Exchange and Substitution. If
at sny time or from time to time aficr the Series B-3 Qriginal Issve Date, the Common Stock
issuable upon the conversion of the Senes B-3 Preferred Stock is changed into the same or a
differcn. mitber of sharca of any clase or classes of siock, whether by recapitalization,
reciassification or otherwise (other than am Acguisition or Assct Trensfer as defined in
Section (EX3) or & subdivision or combination of shares or stock dividend or 2 reorganization,
merger, consolidation or sale of asw:is provided for claewhere in thig Section (E)(4)), then in any
cuch event each holder of Series B-3 Preferred Stock shall have the right 10 convert such holder’s
chares of Serics B-3 Preferred Stock into the kind and amount of stock nd other securitics and
praperty receivable upon such recapitalization, reclassification or other change as if such holder
had converted all of such holder’s shares of Series B-3 Preferred Stock into the maximum
number of shares of Common Stock int which such shares of Senics B-3 Preferred Stock could
have been converied immediately prior to such recapitalization, reclassification or change, all
subject to further adjustment as provided hercin or with respect o such other securities ar
property by the lenns thereof.

(&) Reorganizations, Mergers or Consolidations. If, at any time or
from time to time after the Series B-3 Original Issue Date, thore is a capital reorganization of the
Common Stock or the merger or consolidation of the Company with or into another corporation
or another eniity or person (uther than an Acquisition or Asset Transfer as defined in
Sectlon (E)(3) or a recupitalization, subdivision, combination, reclassification, exchange or
substitution of shares provided for clscwhere in this Section (E}4)), as a parl of such capital
reorganization, merger or consolidation provision ghall be made so that the holders of the Sencs
B-3 Preferred Stock shall thereafter be emtitled to receive upon conversion of the Senes B-3
Preferred Stock the number of shares of stock or other securities or property of the Company to
which 2 holder of the number of shares of Common Stock deliverable upon convercion thereof
would have been eniitled on such capital rcorganization, merger or consolidation subject o
aljustiment in respect of such stock or securities by the terms theranf. Tn any such case.
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wppropriate adjusiment shal} be made in the application of the provisions of this Sectinn (EX4}
with respest to the rights of the holders of Serics B-3 Preferred Stock afler the capital
reorganization, merger or consolidation to the end that the provisions of (his Scchon (E)4)
{including adjusiment of the Serics B-3 Conversion Frice then in effect and the number ol shares
1ssuable upon conversion of the Scries B-3 Preferred Stock) shall he applicable after that event
and be as nearly equivalent ag practicable.

(h} Certificate of Adjustment. In cach case of an adjustment or
readjustment of the Senes B-3 Conversion Price for the number of shares of Common Stock of
other securities 1ssuzble upon conversion of the Sercs B-3 Preferred Siock, the Company. at its
¢Xpense, chall compute such adjustment or readiustment in accordance with the provisions hereof
and prepare a cerfificate showing such adjustment or readjustment, and shall ma! such
certificate, by first class mail, postage prepaid, to each registered holder of Scnes B-2 Preferred
Swck at the holder’s address os shown in the Company’s bouks. The ccrtificate shall set forth
such adjustment or teadjustment, showing in detail the facts upon which such adjustment or
readjustment is based, including a statement of (i) the Serics B-3 Conversion Price a1 the fime in
effect, and (ii) the type and amoun, if any, of othcr property which at the time wrnild be received
upon conversion of the Series B-3 Preferred Stock.

® Natices of Record Date. Upon (i) any taking by the Company of a
record of the holders of any class of securities for the purpuse of determining the holders thereof
whe are cntitled to receive any dividend or other distribution, or {ii) any Acquisition (aF definexd
in Scetion {EX3)) or other capiral reorganization of the Company, any reclassificalion or
recapitalization of the capital stock of the Company, any merger or consolidarion of the Company
with or into any oiher corporation, or any Asset Transfer (a5 defined in Section {EX3)), or any
voluntary or involuntary dissolution, liquidation or winding up of the Company, the Company
shall mail to cach holdcr of Series B-3 Preferred Stock at least ten (10) days prior to the record
datc specificd therein (or such shorter period approved by the helders of sixty-gix and twothirds
percent of the outstanding Series B-1 Prefirred Stock) a notice specifying (A) the date on which
any such record is to be raken for the purpese of such dividend or distriburion and = description
of such dividend or distribution, (B) the date on which any such Acquisitiom, reorganization,
reclassification, lransfer, consolidation, merger, Aszet Transfer, dissolotion, liquidation or
winding up is cxpected to become effective, and (C) the date, if iy, that is to be fixed as to when
the holders of record of Common Stoek (or other securilies) shall be entitled to exchange their
shares of Common Stock (or other securities) for scourities or other property deliverable upon
such Acquisition, reorganization, reclassification, transfer, consolidation, merger, Asset Tr ansfer,
dissolution, liquidation or winding up,

(i) Fractional Shares. No fraciional shares of Common Stock shall
be issucd upon conversion of Series B-3 Preferred Sixk. All sharcs of Common 3Stock
(including fractions thereof) issuable upon conversion of more than one share of Series B-3
Praterred Stock by a hoider therenf shail be aggregated for purposes of determining whether the
conversion would resntt in the issuance of any fractional share. If, after the aforementioned
aggregation, the conversion would result in the isguance of any fractional share, the Company
shall, in lieu of issuing eny fractionaj share, pay cash equal to the pruduct of such fraction
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multiplied by the Common Stock’s fair market value (as determined by the Board of Dircctors.
including the affirmative vore of 2 myornity of the representatives elected by the holders of the
Series B-} Preferred Siock on the date of conversion).

(k)  Reservation of Stock Issuable Upon Conversion, The Company
chall at all times reserve and keep available ot of its authorized but unissued shares of Common
Swick, solely for the purpose of effecting the conveision of the shares of the Series B-3 Pref: erred
Stock, such number of its ghares of Common Stock as shall from time to time be sufficient to
effcct the conversion of all owstanding sharcs of the Series 3 Preferred Stock. I at any time
the number of authorized but missued shares of Common Stock ghall net be sofficient to cttect
the conversion of ali ihen-ontstanding shares of the Series B-3 Preferred Stock, the Company will
take guch corporate action as may, in the opinion of its counsel, be uecessary 10 increase its
authorizes] but unissucd shares of Commen Stock to such number of shares as shall be sufficient
for such purpose.

§)] Notices. Any notice reguired by the provisions of this
Section (E)(4) shall be in writing and shell be deemed effecrively given: (i) upon personal
delivery o the parly to be notified, (1) when sent by confirmed electromic mail or facsimile if
semt during normaal business hours of the recipient and if not, then on the next business day, (i)
five (5) days afier having been sent by registered or certified mail, rcturn receipt requested, .
postagc prepad, or (iv) one (1) day after depasit with a natjonally recognized overnight cournier,
specifying next day delivery, with verification of receipt.  All notices shall be addressed 1o sach
holder of record at the address of such holder appearing on the books of the Compamy.

{m) Payment of Taxes. The Company will pay all taxcs (other than
taxes based upon income) and other governmenta! charges thiat may be imposed with regpect 1o
the issuc or delivery of shares of Common Stock upon conversion of shares of Series B-3
Preferred Stock, excinding any tax or other charge imposcd in commection with any transfer
involved in the issue and delivery of shares of Common Stock in a name other than tha in which
the chares of Series R-3 Preforred Stock so converted were registered.

5. REDEMPTION.

(a) The Company shall be obligated to redeern the Series B.3
Preferred Stock as foilows:

(i} After the redemption of shares of Series B-1 Preferred
Stock and Series B-2 Preferred Stock pursuant to Section (D)5) of this Article TV has been
completed, cach holder of shares of Series B-3 Preferred Stock may require the Company, to the
extent it may lawfully do g0, 1w redeem the Series B-3 Preferred Stack on the gixth anniversary of
the Seriss B-1/B-2 Original Issue Date (the “Series B-3 Redemption™) by providing notice to the
Company on or prior Lo a date sixty (60) days zfter the sixth anniversary of the Seriex B-1/B-2
Original Issue Date. The Company shall effect such redemptions on the applicable Scries B-3
Redemption Date (es defined below) by paying in cash in exchange for cach share of B-3
Preferred Stock to be redsamed z sum equal to the Seiies B-3 Original Issuc Price pluz an
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amount equal to ten percent (10%) per annum from the Series B-1/B-2 Onyinal Issue Date.
compounded annually, The total amount to be paid for the shares of Seres B-3 Preferred Stock
is hereinafier referred 1o as the “Scrics B-3 Redemption Price ” Shares 10 be redecmed putsuant
1o this Section (EX5)(a) shall be tedeemed from each participating holder of Scrics B-3 Preferted
Stock pro vata based on the portion of the aggregate Series B-3 Redemption Prnce pavable to such
huldet.

(i)  nthecvent of a Senes B-2 Redemption, the Company shall
be required to redeem such shares in iwo equal annual instalimente, commencing on a date no
later than ninety (90) days =fter the sixth anniversary of the Series B-1/B-2 Original Issue Datc
(each such redemplion date, a “Serics B-3 Redemption Date™).

(iii) At least twenty (20) days prior to each Senes B-3
Redemption Datc, the Company shall send 2 notice (each, a “Serics B-3 Redemption Notice™) to
all holders of Series B.3 Preferred Stock to be redeemcd setting forth (A) the Senies B-3
Redemption Price for ihe shares of Series B-3 T'referred Stock to be redeemed; and (B) the place
a1 which such balders may obtain payment of the Series B-3 Redemption Price upon surrender of
their share certificates. If the Company does not have sufficient funds legally available to redeem
all shares to be redcemed at the Series B-3 Redemption Date, then it shall redeem such shares
from each holder pro rata (based on the portion ol the aggregate Series B-3 Redemption Price
payable to such holder of Series B-3 Preferred Stock) to the cxtent possible and shall redeern the
remaining shares to be redeemed as soon as sufficient funds are legally available.

(k)  On or prior to the Series B-3 Redemption Date, the Company shail
deposit the Series B-3 Redemption Price of all shares 10 he redeemed with 2 bank or trust
company having ageregate ¢apital and surplus mn excess of $100,000,000, as a trust fund, with
irrevoeabie instructions and suthority to the hank or {rust company to pay, on and afier such
Series B-3 Redemption Date, the Series B-3 Redemption Price of the shares 10 their respective
holders upon the surrerdler of their share certificates. Aty moneys deposited by the Company
pursnant to this Section (E)5)(b) for the redemption of shares thereafter converied into sharcs of
Common Stock pursuant to Section (E)(4) hereof no later than the Arst (1st) day preceding the
Scrics B-3 Redemption Late shall be returned to the Company forthwith opon such conversion.
The balance of any fands deposited by rhe Company pursuant to thiz Scetion (E)(5)(b) remaining
unclaimed at the expiration of one (1) year following the Sernes B-3 Redemption Dare shall he
returned to the Cumpany promptly upon its written request.

(¢} On or after each Series B-3 Redermption Date, each holder of
shares of Serics B-3 Preferred Stock 10 be redeemed shall surrender such holder’s certificates
representing such shares to the Company in the manoer aid at the placc designated in the Series
B-3 Redemption Notice, and thereupon {he Series B-3 Redemption Price of such ghares chall be
payable to the order of the person whosc name appears on such certificate or cenificares as the
wwnier thereof and each surrendered certificate shall be canceled. In the event less than all the
shares represented by such certificates are redeemed, a new certificate  shall be issued
rcpresenting the unredeemed ghares. From and afier ench Senes B3 Redcmption Date, uniess
thete chall have baen a default in payment of the Senes B-3 Redemption Price or the Company is
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unable to pay the Series B-3 Redemption Price due to not having snfficient leyally available
funds, all rights of the holder of such shares as a holder of Series B-3 Preferred Stock (except the
right to receive the Senes B-3 Redemption Price without interest upon surrender of ther
cerificates). shall ceasc and terminate with respect to such shares, provided that in the event that
hares of Serics B-3 Prefered Stock are not redeemed due to a default 10 payment by the
Company or beeause the Company does nat have sufficient legally available funds, such shares
of Series B-3 Preferred Stock ghall remain outstanding and shall be entitled to all of the rights
and preferences provided herein.

()  Iu the cvent of redemption of any shares of Series B.3 Preferrel
Stock, the Series B-3 Conversion Rights (as defined in Section (EX4)) for such Senes B-3
Preferred Stock shail terminate a5 to the shares designatad for redemption at the closc of busincss
on the first (15t) day preceding the Series B-3 Redemptivn Date, unless default is made n
payment of the Series B-3 Redemprinn Price or the Company does not have suificient legally
available funds.

V.

A. The liability of the directore of the Company for monetary damages shall be
eliminated to the fullest extent under applicable law.

E. To the extent permitted wnder the DGCL, the Company shall indemnify any
person who wag or is a party or is thizatened to be made a party to any threalened, pending or
completed action, suil or proceeding, whether civil, criminal, administrative, arbitrative ot
invesligative, any appeal in such an action, suit or procesding and any inquiry or investigation
that could le2d to such an action, suit or proceeding (whether or not by or in the right of the
Company), by reason of the faet that such person is or was a director of the Company, against all
judgments, penalties (including excise and similar taxes), fines, scttlements and expenses
(including atiorneys' fees and court costs) actally and reasonably incurred by such petson in
conmection with such action, suil o proceeding to the fullest extent permitted by any applicable
law, and swch indernnity shall inure to the benefit of the heirs, executors and administrators of
any such person so indemnificd pursuant to this Article V. The right o indemmnification under
this Articlc V shall be a contract right and shall include, with respect to dircctors, the tipht to be
paid by the Company the expenses incurred in defending any such pioceeding in advance of its
disposition; provided, however, that, if the General Corporation Law of the State of Delaware
tequires, the payment of such expenses incumed by a director in advance of the finnl dispogition
of a proceeding shall he made only upon delivery to the Company of an undertaking, by or on
behalf of such dircctor, to repay all amounts so advanced if it shall ultimately be determined that
such director is not cntitled to be indemnified under this Article V or otherwise. The
indcmnification and advancement of expenses provided by, or granted pursuant to, this Article V
shall not be deemed exclusive of any other right to which those seeking indemnification may be
entitled under any law, bylaw, agreemeni, vote of stockholders or disimterested dircctors of
ntherwise, hoth as 10 action in such person’s official capacity and as to action in another capacity
while holding such office. Any repeal or amendment of thiz Article V by the stockholders of the
Company or by changes in epplicable law shall, to the extent permitted by applicable law, be
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prospective only, and not adversely uffect the indemnification of any person who may be
indemnified at the time of sueh repeal or amendment.

C. Any repeal or modification of this Article V shall only be prospective and shall
not affect the rights under this Article V in effect at the rime ol the alleged occurrence of any
action or omission to act giving rise to liability.

V1.

For the management of the business and for the conduet of the affuirs of the Company,
and in further definition, limitation and regulation of the powers of the Company, of 115 directors
and of its stockholders or any class thereof, as the case may he, it is further provided that:

A.  The management of the business and the conduct of the affairs of the Compuny
<hall he vested in its Board of Directors. The number of directors which chall constiuie the
whole Board of Directors shall be fixesd by the Doard of Directors in the manner provided in the
Bylaws, subject 10 any restrivtions which may be set forth in this Amended and Restated
Certificate of Incorporation.

R. The Board of Directors is expressly empowered to adopt, amend or repeal the
Bylaws of thc Company. The stockholders chall also have the power to adept, amend or repeal
the Bylaws of the Company; provided however, that, in addition to any vote of the holders of any
class or series of stock of the Company required by law or by this Certificate of Incarporation.
the affirmative vote of the holders of at lcast a majority of the voting power uf all of the then-
outstanding shares of the capital stock of the Company entitled 1o vote generally in the clection
of directors, voting together as a single class, shall be required to adopt, amend or repeal any
pravision of the Bylaws of the Company,

C. The directors of the Campany nced not be elected by writien ballit unless the
Bylaws g0 provide.

L B

STATE OF MINNESOTA
DEPARTMENT OF STATE

FILED

JAN 24 2003 i |

Wy il
Sacmtary of Srae
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- Delaware ... .

The First State

I, HARFIET SMITH WINRSOR, SECRETARY OF STATE OF THAE STATE OF
DELAWARE, DO HEREEY CERTIFY TEEXZ ATTACEED IS A TRUE AND CORRECT
coPY OF THE CERTIFICATE OF OWNERIHIF, WHICE MERGES:

nEISTINA SOFTWARK, INC.", A HINﬁESDTA COFRPORATION,

WITH ARD INTC "SISTINA SOFTHARE, THNE. - DNDER THE NAME CF
"SISTINA SOFTHARE, INC.", A CORPORAMION ORGANIZED AND EHISTING
UNDEER THE LEWS OF THE STATE OF DELAWARE, AS RECEIVED AND FILED
IN THIZ OFFICE THE TWENTY-FOURTH DAY OF JANUARY, A.I. 2003, AT
5:42 OofcLocH !"I.M.

A FILED COPY OF THIS CERTIFICATE HAE EEEN FORWARDED TO THE

NEW CASTLE COUNTY RECORDER OF DEFDS.

Horriee Smich Windsor, Secreary of Sare

3616795 B10DM AUTHENTICATION: 2Z237AB

030051507 DATE: 01-24-D2
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- a - - - AMARE, =,
passaT & ESKODY ITRID 34703 1A D ;£:£§£§ g_gré;rdf.': s
DIVISION of CoRFORATIONS
prrEn A5 40 PV AL S2A.77003
DIOOSL 507 = FISIATES

CERTIFICATE OF OWNERSHIF AND MERCEER
OF

SISTINA SOFTWARE, INC,,
a Minnesota Corporstion,

WITH AND INTO

SISTINA SOFTWARE, INC.,
a Delaware Corporation

Pureuans to Section 253 af the
General Carporation Law of the State of Delaware

' i jst jnes ton (the
The underiigned corporation. Sistina Software, ine., 2 Minncsota GOIPOFENC:
“Corporation™. does heroby centity to the follnwing rclating 1o the merger (the M?rger"‘:,‘: of the
Corporation with and inte Sistina Software, Inc., & Delaware corporation (the “Subsidiory™}, with
the Subsidiary remaining as the surviving corporarion:

FIRST: That the Corporation it incorporated pucsuant 10 the laws of the Staie of
Minaesota The Subsidiary is incorporated pursuant to the General Corporshion Law of the State
of Delaware {the "DGCLY).

SECOND: Thot e Corporation owns all of the vutstanding shares of the caphat sinck ol
the Subsidiary.

THIRY» That the Cotporation, by the recolulions, duly adopied at 2 mcm.ing held an
Jaguary 7, 2003, of 3 Special Comminege of the Board of Directors of the Cmptm?lmn s}nachud
herets os Exhihit A and incorporated herein by reference, derermined o merge 1taelf into the
Subasidinry pursuant to Section 253 of the DGCL.

FOURTH: That the Subsidiary shall be the surviving corporation of the Merger.

FIFTH: That the Merger has heen zpproved. adopled, certified, executed and
acknowladged by the Corporation in accordance with the laws of the State of Minucsoia.
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™ WITNESS WHERECE, this Contificate of ijucnhip and Maorger ha_s e cxecutcd
by the duly authorized officer of Sustina Soflware, Joc. this 244k day of Japuary 2003

SISTINA SOFTWARE, INC., a Minncsown
Clorporation

TSRk 0
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EXHIRIT A

WHERFAS, the Special Commitiee decms it adwizable and in the best imersst of the
Corporation to create a wholly owned subsidiary of the Corporation under the Jaws of the Suve of
Drelaware (the “Subsidiary™).

WHEREFEA 3, the Corporation will, immediately aftar formation of the Subsidiary, owi
all of the issued and outstanding capital stock of the Subsidiary. consisting of 100 shares of

Cormmoen Srock.

WHEREFEAR, the Corporation desires to effect the merger of the Corporarion with and
into the Subsidiary (the “Merger”) pursuamt 1o Section 253 of the Decloware General
Corporation Law and Section 302A.621 and Section 302A.651 of the Minne¢ota Business
Curpuration Act snd to submit the Plan of Merger {25 defined b=low) to the sharchelders of
the Corparation for such shareholders’ approval.

WHEREAS, the Special Comunines deemns the Merger 1o be advizable and in the beat
interest of the Corporation, and reconunends that the sharcholders of the Corporativn adopt
the Plan of Merger.

RESOLVED, that the officers of the Corporation are, and each of them is, herehy
authorized A directad tor and on behalf of The Corporation ta (i) icoporate the Subsidiary
with the name of “Sistina Soflware, Inc.” in accordance with the laws of the State of
Delaware and with a Cortificate of Incorporatiom in substantially the form attached hereto as
Exhjbit A, (i) subseribe for 100 shares of Conunon Stock of the Subsidiory at o pnce of $.10
per share for an aggregate purchase price of $10 and (iif) name Frank Crusing and Matthew
O'Keefe as directors of the Subsidiary unl their successors are duly clected and qualified.

HESOLVED, that subject 0 obtalning the sharcholder approval noted beclow, the
Corporation stnll nmige itsclf with and inte the Subsidiary in accordance with the s1ames
tisted above and in accordance with the further resolutions st forth belaw (which resolutions
ghall consrimire the Plan of Merger).

RESQOLVED. thar as a resul of the Merper, the separaie corporate exiscnce of the
Corporation shell ccasc, and the Subsidiary shall continue as the surviving eorporaton of the
Merger (the "Surviving Corporation™).

RESOLVED, that at the Effective Time {as defined below), each ghare of Common Stock
of 1he: Subsidiary izsued and owstanding immediaccly privr tu the Effective Tite which i3 then
owned beacficially or of record by the Corporation shall, by virtue of the Merger and without any
action on the parnt of the Corporation, be cancelled and cease to exist, and no sccuritics of the
Surviving Corporation or any other corporation. or any money or other property, shall be issued
ta the Corporation in cxchange thercfor.
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RESOL VEYD, that at the Effective Time, {i) esch 5830 is=ucd and outstamding sharcs
of Common Stock of the Corperation immediately prior w the Cffective Time, shall, by
virtue of the Merger and without any action ou the part of the holder thereof. he converted
intn and exchanged for one validly isgued, fully paid and nonassessahle share of Common
Stock of the Swviving Corporation (any fractional shere resuiting from the furegomng
conversion shall be rounded up to the next whole ghare) anl (i) cach 29.13 155ued and
oratanding shares of Senes A Convertible Frefered Stock of the Corporation imrmadiacely
prior 1o the Effcctive Time shall, by virtue of the Merger and without any action on the part
of the holder thereof, be converted imto and exchanged for onc validly issued, fully paid and
nomascessable shars of Common Stock of the Surviving Corporation (any fracrionn] share
resuhting frem the foregoing conversion shall be rounded up to the next whole share).

RESOLVED, that from and after the Effective Time, cach outstanding certiticate
theretofore repragenring shares of Common Stock and Series A Convertible Preferred Stock
of the Corpuration shall be deemed for all purposes 1o evidence ownership of and to represent
the number of shares of Common Stock of the Surviving Corporation calculated in
accordance: with the foregomng resolution.

RESOLVED, thw the Certificate of Incorporation and the By-laws of the Subsidiary
in effect immediately prior to the Effective Time shall be the Crntificate of Incorporation and
the By-laws of the Surviving Corporation.

RESOLVED, that, notwithstanding anyrhing in these resolutions to the contrary and
any approval of the Merger by the Corporation”s sharcholders, the Hoard may wrminate and
abandon the Merger at any time prior to the Effective Time, and the Board may amnend these
regolutions at anv time qmior to the Effcctive Tims., provided that any ench amendment macie
subseguent 1o approvat of the Merger by the Corporation’s ghareholders shal! not (1) alter or
‘change the amount of kind of shares to be recmiverd in exchange for or on conversion of Al or
any af the shares of any class or scrics of stock of the Corporation, (2) alter or clange the
terms of the Certificate of Insorporation of the surviving corporation to be cifccted by the
merger o (3) aher or change any of the torms and conditions of these ragolutione if such
alteration or change would adversely affect the holders of any class or series of stock of the
Corporation.

EESO! VED, that the Merger shall be effcctive upon the date of filing of a certificate of
ownership and merger with the Secretary of State of the State of Delaware in the mwurl reguired
b law (cuch Jate being the “Effective Time™}).

RESOLVED, that the officere of the Corporation are, and each of them is. hercby
authorized and directed for and on hehalf of the Corpuration to make, sign and acknowlsdge
a certificate of ownership and merger and articles of merger setting forth the foregoing Plan
of Merger and zuch other information as required by taw, and 10 cause such certificate and
articles to be filed for Tecord with the Secreraries of Siate of the Stale of Delaware and the
State of Minnosota, respectively, in cach casc in the manner required by law.
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RESOLVED, that the Plan of Merger be submiited for np‘pTDV-?:l to the shareholders of
the Corporarion, and in the eveat thar such chareholders shall vote m [aveor of the Plan of

Mo e, that the Plan of Merger ghalt be desmed approved.
[Amendment of Ouistanding Options & Warrants)

i i i i i hace
WLEREAS, the Special Committer drslres w adjust cuitstanding apuchm:um pure
Common Sk, is;ucd under the Corpormtion’s 1997 Omnibus Sinck Flan (the “Pla™), and
outstanding warrants to purchase Common Stock in conneston with the Merger,

RESOLVED, that #ach oprion agresment relating to outstanding grants under the Plan
shall amromatically be, without any further action by the Specal Commyinee, amended &l the
time of the Mcrger to provide that the nuwmber of shares of Cormumon Stno!: of the Subgidiary
subject to each such option shall be divided by 58.30 and the purchate prica per share under
cach such option shall be multipbed by $3.30.

RESOLVYIED, the number of shares of Common Stock of the Subsidiary ava.ilal?le for
grznts under the Plan cball be increased by the number of shares that are ne longer subject to
outsranding option grants s x result of the forcgning resolution.

RESOLVED, that each warrant to purchase Commen Stock of the Corporation shall
amamatically be, without any further action by the Special Comeonines, amended at lhc_ ume
of the Merger to provide that the mumber of shares b’ Comumon Stock. of the Subsidiary
subject to each such wartant shall be divided by 58.3¢ and the purchage price per share under
<ach such warront shall be multiplied by 58.30.
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