01-24-2003
i T

OMB No. 0651-0027 (exp. 5/31/2002)

Tabsettings o= ¥ i 02346248 \ \ \

To the Honorable Commissioner of Patents and Trademarks: Please record the attached original documents or copy thereof.

1. Name of conveying party(ies): Q Q . 03 2. Name and address of receiving party(ies)
Odyssey Pharmaceuticals, Inc. l' QOdyssey Thera, Inc.

Name:
Internal
Address:
(. Individual(s} Lk Association 4550 Norris Canyon Road, Suite 140
. - ) Street Address:
Q General Partnership Q Limited Partnership sanR A 04563
.. San Ramon . -
4k Corporation-State Nevada City: State: Zip:
G Other G} Individual(s) citizenship
Q Association
Additional name(s}) of conveying party(ies) attached? QYes @ No Q General Parinership
3. Nature of conveyance: [} Limited Partnership
% Assignment g Merger G Corporation-State_D&/2%are
(i Security Agreement % Change of Name J Other
% Other If assignee is not domiciled in the United States, a domestic
representative designation is attached: i} Yes No
Execution Date: December 10, 2002 (Designations must be a separate document from assignment)

Additional name(s) & address( es) attached? Q Yes No

4. Application number(s) or registration number(s):

A. Trademark Application No.(s) B. Trademark Registration No.(s)
76/100472 76/099861 76/099862
6/099860 76/099859

76/364749 78/156019

Additional number(s) attached Q Yesg No

5. Name and address of party to whom correspondence 6. Total number of applications and
concerning document should be mailed: registrations involved: ..............................
Harold J. Milstein, Heller Enrman White & McAuliffe LLP
Name:
215.00 o
iR
Internal Address: 7. Total fee (37 CFR 341) ................... $‘_;ﬁ—_"'§§}—_11
e L (]
Enclosed ;;‘: R

Q Authorized to be charged to deposxt account’
D

I

AR

275 Middiefield Road

8. Deposit ac n : : -2
Street Address: posit account number ] ;
=N 4
...w: —— ]
== 3
~ Menio Park CA 94025 ’f.,)
City._____________ State: Zip: (Attach duplicate copy of this page if paying by deposit account)

DO NOT USE THIS SPACE

9. Statement and signature.
To the best of my knowledge and belief, the foregoing information is true and correct and any attached copy is a true
copy of the original document.

Harold J. Milstein i {li(/%([éé 2 L’\JL—""

01/23/2003

01 FC:8521
02 FC:8522

Name of Person Signing Signature Date
W47a Total number of pages including cover sheet, attachments, and document: D
wail documents to be recorded with required cover sheet information to:
40.00 Commissioner of Patent & Trademarks, Box Assignments
175.00 OP Washington, D.C. 20231
/
I

TRADEMARK
REEL: 002654 FRAME: 0579

v



STATE OF DELANARE
SECRETARY OF STATE
DIVISION OF CORPORATIONS
FILED 08:00 AM 12/10/2002
020758405 —~ 2554857

CERTIFICATE OF MERGER
OF

ODYSSEY PHARMACEUTICALS, INC.,
a Nevada corporation

INTO

ODYSSEY THERA, INC,,
a Delaware corporation

(UNDER SECTION 252 OF THE GENERAL
CORPORATION LAW OF THE STATE OF DELAWARE)

Odyssey Thera, Inc., a Delaware corporation, hersby certifies that:

(1) The name and state of incorporation of each of the constituent corporations

(a) Odyssey Thera, Inc., a Delaware cdrporation (*Odyssey Delaware™);
and

(b) Odyssey Pharmaccuticals, Inc., a Ncvada corporation (“Odyssey
Nevada™).

{2) An Agreement of Merger has been approved, adopted, certified, executed and

acknowlcdged by Qdysssy Nevada and by Odyssey Delaware in accordance with the
provisions of subsection (¢) of Section 252 of the General Corporation Law of the State

of Delaware.
(3) The name of the surviving corporation is Odyssey Thera, Inc., a Delaware
corporation, which will continue its existence as the surviving corporation under its

present name upon the effective date of the merger.

(4) The centificate of incorporation of Odyssey Delaware shall be the certificate of
incorporation of the surviving corporation after the effectiveness of the merger.
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(5) That pursuant to the Merger Agreement, the Certificate of Incorporation of the
Surviving Corporation is amended to read in its entirety as set forth in Exhibit A hereto.

(6) The cxecuted Agreement of Merger is on file at the principal place of business
of the surviving corporation, Odyssey Delaware, located at: 4550 Norris Canyon Road,

Suite 140, San Ramon, CA, 94583.

(7) A copy of the Agreement of Merger will be fumished by Odyssey Delawere,
on request and without cost, to any stockholder of Odyssey Nevada or Odyssey Delaware.

(8) The authorized capital stock of Odyssey Nevada is 20,000,000 shares of
Common Stock, with par value of $0.001, and 10,000,000 shares of Preferred Stock, with

par value of $0.001.

(9) The cffective date of this merger shall be December 10, 2002.

IN WITNESS WHEREQF, Odyssey Delaware has caused this Certificate of
Merger to be signed by Marnie MacDonald, President, on the 10th day of December,

2002.

ODYSSEY THERA, INC.,
a Delaware corporation

By: /s/ Mamic MacDonald
Marnie MacDonald, President

5V 401434 v1 Prev 8V 263627 (24496.0001)

b

TRADEMARK
REEL: 002654 FRAME: 0581



Exhibit A

AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION
OF
ODYSSEY THERA, INC.

Odyssey Thera, Inc., a corporation erganized apd cxisting under the General
Corporation Law of the State of Delawar¢ (the “Corporation’™) does hereby certify that:

1. The oniginal Certificate of Incorperation was filed with the Sceretary of State of
Delaware on Noveinber 22, 2002,

2. The Amended and Restated Certificate of Incorporation in the form attached
hereto as Exhibit I has been duly adopted i accordance with the provisions of Sections 245 and
228 of the Gemneral Corporation Law of the State of Delaware by the directors and stockholdsts
of the Corporation, and prompt writtea noticc was duly given pursuant to Section 228 to those
stockholders who did not approve the Amended and Rostated Ceartificute of Incorporation by

wrilten consent.

3 The Amended and Restated Certificate of Incorporation so adopied reads in full as
set forth 1in Cxhibit I attached beroto and is heroby incorporated hercin by this reference,

IN WITNESS WHEREOF, Odyssey Thers, Inc. has caused this Certificate to be signed
by the President this 10th day of December, 2002.

ODYSSEY THERA, INC.

By: /8/ Marmuc MacDonald
Mamie MacDonald, Ph.D., President
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EXHrmIT . I

AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION
OF
ODYSSEY THERA, INC.

FIRST

The name of the Corporation 13 Odyssey Thera, Inc.

SECOND

T'hc address of the registered office of the Corporation in the State of Delaware s
615 S. Dupont Highway, Dover, DE. The name of its registered agent at such address is '
National Corporate Research, Lid, in the County of Kent.

THIRD

The naturs of the busincss or purposes to be conducted or promoted is to engage in any
lawful act or activity for which corporations may be organized under the General Corporation

Law of the State of Delaware, as amended from time to time,

FOURTH

The total number of shares of all classes of capital stock which the Corporation shall have
authority to issus is 30,000,000 shares, comprised of 20,000,000 shares of Common Stock with a
par value of $0.00] per share (the “‘Cammon Stock”) and 10,000,000 shares of Preferred Stock

with a par value of $0.001 per share (the “Preferred Stock”).

The Preferred Stock sball be divided into two series. 2,515,000 of the shares of Preferred
Stock arc designated “‘Series A Prefeired Stock™ (the “Series 4 Preferred’”) and 7,125,000 of the
shares of Preferred Stock are designated “Series B Preferred Stock™ (the “Series B Preferred™).
The remaining shares of Preferred Stock shall remain undesignated.
FIFTH

The relative rights, preferences, privileges, and restrictions granted 1o or imposed tpon
the rospective classes of the shares or the holders thereof are as set forth below. As used in this

SV 401580 v2 Prev SV 92125 (24456.000))
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Article Fifth, the term “Preferred Stock,” without designation, shall refer collectively to shares of
Series A Preferred and shares of Serias B Preferred.

1. Dividend Preference.

The holders of Preferred Stock shall be entitled to receive, out of finds legally avajlable
therefor, dividends at an annual rate equa! to (i) $0.096 (as adjusted for combinations,
congolidations, subdivisions, stock splits and the like with respect to such shares) for each
outstanding share of Serics A Preferred held by them, and (3i) $0.178 (as adjusted for
comnbinations, consolidations, subdivisions, stock splits and the like with respect to such shares)
for each outstanding share of Series B Preferred held by them, payable when and if declared by
the Board of Dircctors of the Corporation (the “Beard of Directors™), in preference and prionity
to tha payment of dividends on any shares of Common Stock (other than those payable solely in
Common Stock or involving the repurchase of shares of Common Stock from terminated
empioyees, oflicers, directors, or consultants pursuant to contractual arrangements). In the event
dividends are paid to the holders of Preferred Stock that are less than the full amounts to which
such holders are entitled pursuant 1o this Section 1, such holders shall share ratably (calculated
on an as-if converted to Common Stock basis) in the total amount of dividends paid according to
the respective amounts duc each such holder if such dividends were paid in full. After payment
of dividends to the holders of Preferred Stock, dividends may be declar=d and distributed among
il holders of Common Stock; provided, however, that no dividend may be declared and
distributed among holders of Common Stock at a rate greater than the rate at which dividends are
paid to the holders of Preferred Stock based on the number of shares of Common Stock into
which such shares of Preferred Stock are convertbie (as adjusted for stock splits and the like) on
the date such dividend is declared. The dividends payable to the holders of the Preferred Stock
shall not be cumulative, and no right shall accruc to the holders of the Preferred Stock by reason
of the fact that dividends on the Preferred Stock are not declared or paid in any previous fiscal
year of the Corporation, whether or not the eamings of the Corporation in that previous fiscal
year were sufficient to pay such dividends in whole or in part. In the event that the Corporation
shall have declared but unpaid dividends outstanding immediately prior to, and in the event of, a
conversion of Preferred Stock (as provided in Section 4 hereof), the Corporation shall, at the
option of the Corporation, pay in cash to the holder(s) of Prefecred Stock subject to conversion
the full amount of any such dividends or allow such dividends to be converted into Common
Stock iz accordance with, and pursuant to the terms specified in, Section 4 hereof.

2 Liguidation Preference.

(a) In the event of any liquidation, dissolution, or winding up of the
Corporation, whether voluntary or not, or the sale, lease, assignment, transfer, conveyance or
disposal of all or substantially all of the assets of the Corporation, or the acquisition of this
Corporation by another entity by means of consclidation, corporate reorganizations or merger, or
other transactjon or serics of related transactions in which more than 50% of the outstanding
voting power of tus Corporation is disposed of (cach a “'Liguidarion Event™), distnibutions to the
stockholders of the Corporation shall be made in the following manner:
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TRADEMARK

REEL: 002654 FRAME: 0584



(1) BEach holder of Preferred Stock shall be entitled to receive, prior
and in preference to any distribution of any of the 2ssets or surplus funds of the Corporation to
the holders of the Comunon Stock, by reason of their ownership of such stock, the amount of
(i) $1.20 (the “Original Series A Issue Price”) per share (as adjusted for combinations,
consolidations, subdivisions, stock splits and the like with respect to such sbhares) for cach share
of Serics A Preferred then held by such holder, plus an amount equal to all declared but unpaid
dividends on such shares of Series A Preferred (collectively, the “Serfes A Preference’) and
(ii) $2.23 (the “Original Series B Issue Price”) per share (as adjusted for combinations,
consolidations, subdivisions, stock splits and the like with respect to such shares) for cach share
of Series B Preferred then held by such holder, plus anp amount equal to al} unpaid dividends,
whether or not declared, on such shares of Series B Preferred (collectively, the “Series B
Preference”). 1f, upon the occurrence of a Liguidstion Event, the assets and funds available to
be distributed among the holders of the Preferred Stock shall be insufficient 1o permit the
payment to such holders of the full preferential amount, then the entire assets and funds of the
Corporation legally available for distribution to such holders shall be distributed ratably
(calcnlated on an as-is converted to Common Stock basis) based on the total preferential zmount
due each such holder under this Section 2(z).

{ii)  Afler payment has been made to the holders of Preferred Stock of
the full amounts to which they are entitled pursuant to Section 2(2)(i) above, the rernaining assets
of the Corporation available for distribution to stockholders shall be distributed ratably among
the holders of Common Stock and Preferred Stock (on an as-if convated to Commeon Stock
basis) until such time as the holders of Preferred Stock shall have received, in addition to any
amounts received by such holders pursuant to Section 2(aXi) above, an arcount equal to (i) rwo
times the Original Series B lssue Price per share (as adjusted for combinations, consolidations,
subdivisions, stock splits and the like with respect to such shares) for each share of
Series B Preferred then held by such holder and (ii) two times the Original Senies A lssue Price
per share (as adjusted for combinations, consolidations, subdivisions, stock splits and the like
with respect to such shares) for each share of Series A Preferred then held by such holder.
Thereafler, the remaining assets of the Corporation available for distnbution to stockholders shall
be distributed ratably among the hoiders of Common Stock based on the number of shares of
Common Stock held by each such holder.

() ¥Each holder of Preferred Stock shall be decmed to have consented to
distributions made by the Corporation in connection with the repurchase of shares of Common
Stock issued to or held by officers, directors, or employees of, or consultants to, the Corporation
or its subsidiarics upon termination of their employment or services pursuant lo agreements
(whether now existing or hereafter entered into) providiag for the right of said repurchase
between the Corporation and such persons.

(c) The value of secunties and property paid or distributed pursuant to this
Section 2 shall be computed at fair market value at the time of payment to the Corporation or at
the time made available to stockholders, all as determined by the Board of Directors in the good

faith exercise of its reasonable business judgment, provided that (i) if such secunties are listed on
any established stock exchange or a national market system, their fair market value shall be the
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closing sales price for such securities as quoted on such system or exchange (or the largest such
-exchange) for the date the value is to be determined (or if there are no sales for such date, then
for the last preceding busincss day on which there were sales), as reported in the Wall Street
Jourmal or similar publication, and (ii) if such securities are regularly quoted by a recognized
securities dealer but sclling prices are not reported, their fair market value shall be the mean
between the high bid and low asked prices for such securities on the date the value is 1o be
determined (or if there are no quoted prices for such date, then for the last preceding business day

on which there were quoted pnces).

(d}  Nothing hereinagbove set forth shall affect in any way the right of cach
holder of Preferred Stock to convert such shares at any time and from time to time into Common
Stock in accordance with Section 4 hereof,

3. Voting Rights.

(2) Except as otherwise required by law or hereunder, the holder of each share
of Common Stock 1ssucd and outstanding shall have onc vote and the holder of each share of
Preferred Stock shall be entitled to the nummber of votes equal to the number of shares of
Common Stock into which such share of Preferred Stock could be canverted at the record date
for determination of the stockholders entitled to vate on such matters, or, 1f no such record date is
established, at the date such vote is taken or any written consent of stockholders is solicited, such
votes to be counted together with all other shares of stock of the Corporation having general
voting power and not separately as a class. Fractional votes by the holders of Preferred Stock
shall not, however, be permitted and any fractional voting rights shall (after aggregating all
shares into which shares of Preferred Stock held by cach holder could be converted) be rounded
10 the nearest whole number (with one-half being roumded upward). Holders of Comumon Stock
and Preferred Stock shall be entitled to notice of any steckholders’ meeting in accordance with

the Bylaws of the Corporation.

(b) Notwithstanding the provisions of Section 3(a), at each annual or special
meeting called for the purpose of electing directors, the holders of Preferred Stock, voting as a
single class, shall be cntitled to elect three members of the Board of Directors, and the helders of
the Comuaon Stock. voting as a single class, shall be entitled to elect Wo members of the Board
of Dircctors. The provisions of this Section 3(b) shall expire and be of no further force or effect
upon conversion of at least 90% of the shares of Preferred Stock originally issued by the
Corpoeration into Common Stock pursuant to the provisions cf Section 4 hereof. In the case of
any vacancy in the officc of a directer clected by a specified group of stockholders, a successor
shal] be elected to hold office for the unexpired term of such director by the affirmative vote of a
majority of the shares of such specified group given at a special meeting of such stockholders
duly called or by an action by written consent for that purpose. Any director who shall have
been elected by a specified group of stockholders may be removed during the aforesaid term of
affice, cither for or without cause, by, and only by, the atfirmative vote of the holders of a
majorily of the shares of such specificd group, given at a special meeting of such stockholders
duly called or by an action by wntten consent for that purpose, and any such vacancy thereby
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created, may be filled by the vote of the holders of a majority of the shares of such specified
group represented at such meeting or in such consent.

4. Conversion Rights.
The holders of Preforred Stock shall have conversion rights as follows:

(a) Right to Convert. Each share of Preferred Stock shall be convartible, at
the option of the holder therecf, at any time afier the date of issuance of such share at the office
of the Corporation or any transf{er agent for such Preferred Stock as follows:

(i Each share of Series A Preferred shall be convertible into such
number of fully-paid and non-assessable sharcs of Common Stock as ig determined by dividing
the Original Scries A Issue Price (as adjusted for combinations, consolidations, subdivisions,
stock splits and the like with respect to such shares) by the then applicable Conversion Price for
such Series A Preferted, determined as hersinafier provided, in effect at the time of conversion.
The price at which shares of Common Stock shall be deliverable upon conversion of the Series A
Preferred (the “Series A Canversion Price”) shall initially be the Original Series A Issue Price.
The initial Series A Conversion Price shail be subject 1o adjustinent as provided in accordance
with Section 4(d) of this Article Fifth. '

(i)  Each share of Series B Preferred shall be convertible into such
number of fully-paid and non-asscssable shares of Common Stock as is determined by dividing
the Original Series B Issue Price (a8 adjusted for combinations, consolidations, subdivisions,
stock splits and the like with respect to such shares) by the then applicablc Cunversion Prics for
such Series B Preferred, determined as hereinafter provided, in effect at the time of conversion.
The price at which shares of Common Stock shall be deliverable upon conversion of the Series B
Preferted (the “Series B Conversion Pricg”) shall initially be the Original Series B lssue Price.
The initial Series B Conversion Price shall be subject to adjustment as provided in accordance
with Section 4(d) of this Article Fifth. '

() Automatic Conversion. The Preferred Stock shall automatically be
converted into ghares of Comron Stock at the then effective Conversion Price for such seriss of
Preferred Stock as follows: (i) with respect to the Senes A Preferred and Senes B Preferred,
upon the closing of a firm commitment underwritten public offering pursuant to an effective
registration statement under the Securities Act of 1933, as amended, the public offering price of
which was not less than $7.50 per share (adjusted to reflect subsequent stock dividends, stock
splits, combinations or recapitalizations) and $20,000,000 in the aggregate (prior Lo underwriter
commissions and expenses); (ii) with regpect to the Senies A Preferred, upon receipt by the
Corporation of the affirmative vote or written consent of at least two-thirds (66-2/3%) of the
outstanding shares of the Series A Preferred, or (1) with respect to the Seres B Preferred, upon
receipt by the Corporation of the affirmative vote or wnitten consent of at [east two thards (66~
2/3%) of the outstanding shares of the Series B Preferred (each such event is an “Autonraric
Conversion™). In lhe cvent of an Automatic Conversion of the Preferred Stock upon a public
offening as aforesaid, the person(s) entitled to receive the Common Stock issuable upon such
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conversion of such Preferted Stock shall not be deemed 10 have converted such Preferred Stock
until immediately prior to the closing of such salc of securities.

- () Mechanics ef Conversion. No fractional shares of Common Stock shall
be issued upon conversion of Preferred Stock. In licu of any fractional shares to whick the
holder would otherwisc be entitled, the Corpuration shall pay cash equal to such fraction
multiplied by the then effective Series A Copversion Price or Series B Conversion Price, as
applicable. Before any holder of Preferred Stock shall be entitled to convert the same into full
shares of Common Stock and to receive certificales therefor, such holder shall surrender the
certificate or certificates thercior, duly endorsed, at the office of the Corporation or of any
transfer agent for the Preferred Stock, and shall give written notice to the Corporation at such
office that he or she elects to convert the samc; provided, however, that in the event of an
Automatic Conversion pursuant 1o Scction 4(b), the outstanding shares of Senies A Preferred
and/or Series B Preferred shall be converted automatically without any further action by the
hoidcrs of such shares and whether or not the certificates representing such shares are
swrendered to the Corporation or its transfer agent, and provided further that the Corporation
shall not be obligated to issue certificates evidencing the shares of Common Stock issusbie upon
such Automatic Conversion unless the certificates evidencing such shares of Series A Preferred
and/or Series B Preferred are either delivered to the Corporation or its transfer agent as pravided
above, or the holder notifies the Corporation or its transfer agent that such certificates have been
lost, stolen, or destroyed and executes an agreement satisfactory to the Corporation to indemnify
the Corporation from any loss incurred by it in connection with such centificates. The
Corporation shall, as soon as practicable after such delivery, or such agroement and
indemnification in the case of a lost certificate, 1ssue and deliver at such office to such holder of
Preferred Stock, a certificate or certificates for the number of sharcs of Common Stock to which
such holder shall be entitled as aforesaid and a check payable to the holder in the amount of any
cash amounts payable as the result of a conversion into fractional shares of Common Stock.
Such conversion shall be deemed to have been made imumediately prior to the close of business
on the date of such surrender of the shares of Preferred Stock to be converted, or in the case of
Automatic Convetsion, on the date of closing of the offering or the date of the affirmative vole ot
written consent of two thirds (66-2/3%) of the then outstanding shares of Series A Preferred or
Series B Preferred, as applicable, and the person or persons entitled to receive the shares of
Comumon Stock issuable upon such conversion shall be treated for all purposes as the record
holder or holders of such shares of Comumon Stock on such date,

(d)  Adjusiments 10 Conversion Price.

(1) Adjustments for Dividends, Splits, Subdivisions, Combinatians,
or Consolidation of Common Stock. 1n the event the outstanding shares of Common Stock shalt
be increased by stock dividend payable in Comunoen Stock, stock split, subdivision, or other
similar transaction occurming afier the filing of this Amended and Restated Certificate of
Incorporation into a greater number of sharss of Comunon Stock, the Conversion Prices then in
effect shall, concurrently with the effectiveness of such event, be decreased in proporion to the
percentage ncrease in the outstanding numnber of shares of Comunon Stock. In the event the
outgtanding shares of Common Stock shall be decreased by reverse stock sphit, combination,
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consolidation, or other similar transaction occurring after the filing of this Amended and Restated
Certificate of Incorporation into a lesser number of shares of Common Stock, the Conversion
Prices then in effect shall, concurrently with the effectivencss of such event, be increased in
proportion to the percentage decrease in the outstanding number of shares of Common Stock.

(i)  Adjustmeniy for Other Distributions. In the event the Corporation
at any time or from time to time makes, or fixes a record date for the determination of holders of
Common Stock catitled to receive, any distribution payable in securitics of the Corporation other
than shares of Common Stock and other than as otherwise adjusted in this Section 4, then and in
each such event provision shall be made so that the holders of Preferred Stock shall receive upon
conversion thereof, in addition to the number of shares of Common Stock recetvable thereupon,
the amount of securites of the Corporation which they would have received had their Preferred
Stock been converted inta Common Stock on the date of such event and had they therecafier,
during the period from the date of such ¢vent to and including the date of convetsion, retained
such securities receivable by them as aforesaid during such period, subject 1o all other
adjustments called for during such period under this Section 4 with respect to the rights of the

holders of the Preferred Stock.

(iii)  Adjustments for Reclassification, Exchange and Substitution. 1f
the Common Stock issuable upon conversion of the Preferred Stock shall be changed into the
sarne or a different number of shares of any other class or classes of stock, whether by capital
reorganization, reclassification, or otherwise (other than a subdivision or combination of shares
provided for above), the Conversion Prices then in cffect shall, concurrently with the
effectiveness of such reorganization or reclassification, be propottionately adjusted such that the
Preferred Stock shall be convertible inte, in lieu of the number of shares of Common Stock
which the holders would otherwise have been entitled to receive, a number of shares of such
other class or classes of stock equivalent to the mumber of shares of Common Stock that would
have been subject to receipt by the holders upon conversion of such Preferred Stock immediately

before that change.

(iv)  Adjustments on Issnance of Additional Stock, 1f the Corporation
shall issue “Additional Stock” (as defined below) for a consideration per share less than the
Series A Conversion Pricc and/or Series B Conversion Price in effect on the date and
immediately prior to such issue, then and in such event, the Series A Conversion Price and/or
Series B Conversion Price, as applicable, shall be reduced concurrently with such issue, 10 a
price (calculated to three decimal places) determined by muitiplying such Conversion Price by a
fraction (i) the nwnerator of which shall be the number of shares of Common Stock outstanding
immediately prior to such issue piusg the number of shares of Common Stock which the aggregate
consideration received by the Corporation for the total number of Additional Stock so issued (or
deemed to be issucd) would purchase at such Conversion Price; and (1) the denorminator of
which shall be the number of shares of Common Stack outstanding imumediately prior to such
issuc plus the number of shares of Additional Stock so issued; provided that for purposes of this
Scction 4(d)(iv), all shares of Commonon Stock issuablc upon conversion of the outstanding
Preferred Stock, all shares of Common Stock issuable upon exercise of outstanding stock
opticns, and all shares of Common Stock issuable upon exercise or conversion of any other

7 SV 401680 w2 Prev SV 52125 (24456.0001)

TRADEMARK
REEL: 002654 FRAME: 0589




outstanding security or debt mstrument of the Corporation shall be deemed 10 be Common Stock
outstanding. For purposes of this subsection (iv) “Additional Stock’™™ shail mean all Common
Stock issucd by the Corporation after the date on which the first share of Series B Preferred was
issued (the “Serics B Original Issue Date™) other thag Commion Stock issued or issuable at any
tirne (a) upor conversion of the Prefesred Stock or other convertible securities outstanding as of
the Serics B Original Issue Date; (b) up to 1,685,000 shares of Common Stock to officers,
directors, aod employees of, and consultants to, the Corporation after the Series B Original Issuc
Date pursuant to stock purchase or stock optian plans or other arrangements as designated and
approved by the Corporation’s Board of Directors; (c) as a dividend or distabution with respect
to the Preferred Stock; (d) in connection with equipment Jeasing, real estate, bank financing or
similar transactions approved by the Corporation’s Board of Directors; (c) pursuant to the
acquisition by the Company of another corporation or entity by consolidation, corporate
reorganization, or merges, or purchase of all or substantially all of the assets of such corporation
or catity as approved by the Company’s Board of Directors; (f) to vendors and customers as
approved by the Company’s Board of Directors; (g) as described in subsections (i), (ii), and (iif)
of this Section 4(d); and (h) on terms unanimously approved by the Company’s Board of
Directors.

For the purpose of maldng any adjustment in the Conversion Price as
provided above, the consideration received by the Corporation for any issue or sale of Common
Stock will be computed:

(1)  to the extent it consists of cash, as the amount of cash
received by the Corporation before deduction of any offering cxpenses payabie by the
Corporation and any underwriting or similar commissions, compensation, of concessions paid or
allowed by the Corporation in connection with such jssue or sale;

2) to the extent it consists of property other than cash, at the
fair rnarket value of that property as determined in good faith by the Corporation’s Board of
Directers; and

(3)  if Common Stock is issued or sold to gether with other stock
ot securities or other agsets of the Corporation for a consideration which covers both, as the
portion of the consideration so received that may be reasonably determined in good faith by the
Board of Directors ic be allocablie to such Common Stack.

If the Corporation (1) grants any rights or options Lo subseribe for,
purchase, or ctherwise acquire shares of Common Stock, or (2) issues of sells any security
convertible into shares of Common Stock, then, in cach case, the price per shace of Common
Stock jssuablc on the excrcise of the rights or options or the conversion of the securities will be
determined by dividing the total amount, if any, received or receivable by the Corporation as
consideration for the granting of the rights or options or the issue or sale of the convertible
securities, plus the minimum aggregate amount of additional consideration payable to the
Corporation on exercise or conversion of the securitics, by the maximum number of shares of
Common Stock issuable on the exercise of conversion. Such granting or issue or sale will be
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considered to be an issue or sale for cash of the maximum number of shares of Common Stock
issuable on exercise or conversion at the price per share determined under this subsection, and
the Series A Conversion Price and/or Series B Conversion Price will be adjusted as aboye
provided to reflect (on the basis of that determination) the issue or sale. No further adjustment of
such Conversion Prices will be made as a result of the actual issuance of shares of Comimon
Stock on the exercise of any such rights or aptions or the conversion of any such convestible
sSecurities.

Upon the redemption er repurchase of any such securities or the expiration
ur termmnation of the right to convert into, exchange for, or exercise with respect 1o, Common
Stock, the Series A Conversion Price and/or Series B Conversion Price will be readjusted to such
price as would have been obtained had the adjustment made upon their issuance been made upon
the basis of the issuance of only the number of such securities as were actually converted into,
cxchanged for, or exercised with respect to, Common Stock. If the purchase price or conversion
or exchange rate provided for in any such security changes at any time, then, upon such change
becoming effective, the Series A Conversion Price and/or Series B Conversion Price then in
effect will be readjusted forthwith o such price as would have been obtained had the adjustment
made upon the issuance of such securitics been made upon the basis of (1) the issuance of only
the pumber of shares of Common Stock theretofore actually delivered upon the convarsion,
exchange or excrcise of such securities, and the total consideration received therefor, and (2) the
granting or issuance, at the time of such change, of any such securities then still outstanding for
the consideration, if any, reccived by the Corporation therefor and to be received on the basis of

such changed price or ratc.

(=) No Impalrment. Except as provided in Section 6, the Corporation will
not, by amendment of its Certificate of [ncorporation or through any reorganization, transfer of
assects, consolidation, merger, dissolution, issue or sale of securities, or any other voluntary
action, avoid or seck to avoid the observance or performance of any of the terms to be obzerved
or performed hereunder by the Corporation but will at all times in good faith agsist in the
carrying out of all the provisions of this Scction 4 and in the taking of all such sction as may be
necessary or appropriate in order to protect the conversion rights of the holders of the Preferred

Stock against impairment.

63 Certificate as to Adjustments. Upon the occwrrence of cach adjustment or
readjustment of the Conversion Priccs pursuant to this Section 4, the Corporation at its expense
shall promptly compute such adjusunent or readjustment in accordance with the terms hereof and
furmish to each holder of Preferred Stock a certificate setting forth such adjustment or
readjustment and showing in detail the facts upen which such adjustment or readjustment is
based. The Cormporation shall, upon the written request of any holder of Preferred Stock. fiunish
or cause 10 be furnished to such holder a like certificate setting forth (i) such adjustments and
readjustments, (ii) the applicable Conversion Price for such series of Preferred Stock at the time
in effect, and (i1l) the number of shares of Common Stock and the amount, if any, of other
property which at the time would be received upon ths conversion of such series of Preferred

Stock.

9 SY 4016RD v2 Prev SV 92125 (14496.0001)

TRADEMARK
REEL: 002654 FRAME: 0591



(g)  [Notices of Record Date. In the event that this Corporation shall propose
at any time:

() to declare any dividend or distribution upon its Common Stock,
whether in cash, property, stock, or other securities, whether or not a regular cash dividend and
whether or not out of earnings or camed surplus;

()  to offer for subscription pro rata to the holders of any class or
series of its stock any additional shares of stock of any class or series or other rights;

(i)  to cffect any reclassification or recapitalization of its Common
Stock outstanding involving a change in the Common Stock; or

(iv)  to merge or consolidate with or into any ather corporation, or sell,
lcase, or convey al] or substantially all its property or business, or to liguidate, dissolve, or wind
up; then, in connection with each such ¢vent, this Corporation shalt send to the holders of the
Preferred Stock:

(1) st least 20 days’ prior written notice of the date on which a
record shall be taken for such dividend, distribution, or subscription rights (and specifying the
date on which the holders of Common Stock shall be entitled thersto) or for determining rights to
vote in respect of the matters referred to in (iii) and (iv) above; and

(2) In the case of the matters referred to in (iii) and (iv) above,
at least 20 days’ prior written notice of the date when the same shall take place (and specifying
the date on which the holders of Common Stock shall be entitled to exchange their Common
Stock for secunties or other propetty deliverable upon the occurrence of such event or the record
date for the determination of such holders if such record date is earlier).

Each such written notice shall be delivered personally or given by first
class mail, postage prepaid, or by a nationally (or internationally) recognized overnight courier
service, addressed o the holders of the Preferred Stock at the address for each such holder as
shown on the books of this Corporation; provided, however, that first clazz mail shzll not be used
to effectuate delivery of any such notice to addresscs outside of the United States.

(b) Issue Taxes. The Corporation shall pay any and all issue and other taxes
{other than income taxes) that may be payable in respect of any issue or delivery of shares of
Common Stock on convarsion of shares of Preferred Stock pursuant hereto; provided, however,
that the Corporation shall not be obligated w pay any ransfer taxes resulting from any transfer
requested by any holder in connection with any such conversion.

(1) Reservation of Stock Issuable Upon Conversion. The Corporation shall
at all times reserve and keep available out of its authorized bul unissued shares of Common
Stock, solely for the purpose of effecring the conversion of the shares of the Preferred Stock such
number of its shares of Comumon Slock as shall from time to lime be sufficient to effect the
conversion of all outstanding shares of Preferred Stock; and if at any time the number of
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authorized but unissued shares of Common Stock shall not be sufEcient to ¢ffect the copversion
of all then Outstandmg shares of Preferred Stock, the Corporation will take such corporate action
as may, in the opinion of its counsel, be necessary to increase its authorized but unissued shares
of Commeon Stock to such number of shares as shall be sufficient for such puwrpose, including,
without limitation, engaging in best efforts to obtain the requisite stockholder approval of any
necessary amendment to its Certificate of Incotporation,

() Status of Converted Stock. In case any series of Preferred Stock shall be
converted pursuant to this Section 4, the shares so converted shall resume the status of auzhonzcd
but unissucd shares of Preferred Stock undesignated as to scries.

5. Redemprion Rights,

The Series A Preferred and the Series B Preferred shal) be nonredsemable.

0. Covenants.

In addition to any other rights provided by law, and as long as at least one-third (33-
1/3%) of the Preferred Stock originally issued remain outstanding, this Corporation shall not,
without first obtaining the affinmative vote or written consent of the holders of two-thirds (66-
2/3%) of the outstanding shares of Preferred Stock, voting together as a single class:

(a) amend or repeal any provision of, or add any provision to, the
Corporation’s Certificate of Incorporation or Bylaws if such action would alter or change the
preferences, rights, privileges or powess of, or the restrictions provided for the bencfit of, any

series of Preferred Stock;

(b) authorize or isgue shares of any class or serics of stock having any
preference or priority as to dividends or redemption rights, liquidation preferences, convarsion
rights, or voting rights, superior to or on 2 parity with any preference or priority of any series of
Prefemred Stock;

(c) authorize or issue any bonds, debentures, notes or other obligations
convertible into or exchangeable for, or having option rights to purchaase, any shares of stock of
this Corporation having any preference or priority as to dividends or redemption rights,
liquidation praferences, conversion rights, or voling rights, superior to or on a parity with any
preference or priority of any series of Preferred Stock;

(d) reclassify any shares of capital stock of this Corporation into shares having
any preference or prionty as to dividends or redemption nghts, liquidation preferences,
conversion rights, or voting rights, supcrior to or on a parity with any preference or prionity of
any acrics of Preferred Stock;

(e) apply any of its assets 10 the redemption, retirement, purchase or
acquisition, directly or indirectly, through subsidiaries (as defined in Section 424(f) of the
Internal Revenue Code of 1986 (the ““Tax Cade™)) or otharwise, of any shares of any class or
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series of Common Slock, &xccpt from employees, advisors, officers, directors and consuitants of,|
and persons performing services for, this Corporation or its subsidiaries on terms approved by
the Board of Directors upon tezmination of employment or association;

(D engage in any transaction or series of related transactions constituting a
Liquidation Event;

(g)  declare or pay dividends on or make any distributions with respect to the
Corporation’s Common Stock or other junior securities; and

(h)  increase or decrease the authonzed number of shares of Common Stock or
Preferred Stock;

7. Residual Rights.

All rights accriring to the outstanding shares of the Corporation not expressly provided
for ta the contrary herein shall be vested in the Common Stock. The Common Stock shall not be

redestpable.

SIXTH

The Corporation is to have perpetual existence.

SEVENTH

In furtherance and not in limitation of the powers conferred by the Jaws of the State of

Delaware:
1. Board Authority.
The board of directors of the Corporation is expressly authortzed:
(2) To make, alter or repeal the bylaws of the Corporation.

(o) To authorize and cause to be executed mortgages and liens upon the real
and personal property of the Corporation.

(c) To set apart out of any of the funds of the Corporation available for
dividends a reserve or reserves for any proper purpose and to abolish any such reserve in the
manner in which it was created.

: (d) By a2 majority of the whole board (including at least onc director elected
by the holders of Commoan Stock), to designate one or more committees, each commities to
consist of one or more of the directors of the Corporation. The board may designate one or more
directors as alternate members of any committes, who may replace any absent or disqualified
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member of any committee. The bylaws may provide that in the absence or disqualification of 2
menber of a committee, the member or members thereof present at any meeting and not
disqualified from voting, whether or not h= or they constitute a quorum, may unanimously
appoint agother member of the board of directors to act at the meeting in the place of any such
absent or disqualified member. Any such committee, to the extent provided in the resohition of
the board of directors, or in the bylaws of the Corporation, shall have and may exercise all the
powers and authority of the board of directors in the management of the business and affairs of
the Corporation, and may authorize the scal of the Corporation to be affixed 10 all papers which
may require it; but no such commiltes shall have the power or authority in reference 10 amending
the Certificate of Incorporation (except that 2 committee may, to the extent authorized in the
resolution or resolutions providing for the issuance of shares of stock adopted by the board of
directors as provided in Section 151(2) of the General Corporation Law of the State of Delaware,
fix any of the preferences or rights of such shares relating 10 dividends, redemption, dissolution,
any distribution of assets of the Corporation or the conversion into, or the exchange of such
shares for, shares of any other class or classcs or any other scries of the same or any other class
or classes of stock of the Corporation), adopting an agreement of merger or consolidation under
Sections 251 or 252 of the General Corporation Law of the State of Delaware, recommending to
the stockholders the sale, leasc or exchange, of all or substantially all of the corporation’s
property mnd assets, recommending 10 the stockholders a dissolution of the Corporation or a
revocation of a dissolution, or amending the bylaws of the Corporation; and, unless the
resolution or bylaws expressly so provide, no such committee shall have the power or anthority
to declare a dividend, to authorize the issuance of atock, or to adopt a certificate of ownership
and merger pursuant 1o Section 253 of the General Corporation Law of the State of Delaware.

(e) When and as authonized by the stockholders in gccordance with statute, to
sell, lease or exchange all or substantially all of the property and assets of the Corporation,
including its good will and its corporate franchises, upon such terms and canditions and for such
consideration, which may consist in whols or in part of money or property including shares aof
stock in, and/or other securities of, any other corporation or corporations, as its board of directors
shall deem expedicnt and for the best intercsts of the Corporation.

2 Election of Directors.

The election of directors need not be by written ballot unless the bylaws of the
Corporation shall so provide.

3. Corporate Records.

The books of the Corporation may be kept at such place within or without the State of
Delaware as the bylaws of the Corporation may provide or as may be designatcd from time to
time by the board of directors of the Corporation.
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EIGHTH

Whenever a compromise or arrangement is proposed between this Corporation and its
creditors or any class of themn and/or between this Corporation and its stockholders or any class
of them, any court of equitable jurisdiction within the State of Delaware may, on the application
in a surnmary way of this Corporation or of any creditor or stockholder thereof or on the
application of any receiver or receivers appointed for this Corporation under the provisions of
Section 291 of Title 8 of the Delaware Code or on the application of ttustees in dissolution or of
any receiver or receivers appointed for this Corporation under the provisions of Section 279 of
Title 8 of the Delaware Code, order a meeting of the creditors or ctass of creditors, and/or of the
stockholders or ¢lass of stockholders of this Corporation, as the case may be, 1o be summoned in
such manner as the said court dirccts. 1f a majonty in number representing three-fourths in value
of the creditors or class of creditors, and/or of the stockholders or class of stockhalders of this
Corporation, a3 the case may be, agree to any compromise or arrangement and o any
reorganization of this Corporation as consequence of such compromise or arrangerment, the said
compromise or arrangement and the said reorganization shall, if sanctioned by the court to which
the said application has been made, be binding on all the creditors or class of creditors, and/or on
all the stockhoiders or class of stockholders, of this Corpotation, as the case may be, and also cn

this Corporation.

NINTH

A director of the Corporation shall not be personally liable to the Corporation or its
stockholders for monetary dameges for breach of fiduciary duty as a director, except for Lability
(i) for any breach of the director’s duty of loyalty to the Corporation or its stockholders, (ii) for
acts or omissions not in good faith or which 1avolve intentional misconduet or a knowing
vialation of law, (iii) under Section 174 of the Delaware General Corporation Law, or (iv) for
any transaction from which the director derived any improper personal benefit. If the Delaware
General Corporation Law is amended hereafier to authorize corporats action further climinating
or limiting the personal liability of directors, then the liability of a director of the Corporation
shall be eliminated or limited to the fullest extent permitied by the Delaware General Corporation
Law, as 5o amended.

Any repeal or modification of the foregoing paragraph by the stockholders of the
Corporation shall not adversely affect any tight or protection of a director of the Corporation
existing at the time of such repeal or modibcation.

TENTH

1. Right To Indemnification,

Each person who was or is made a party or is threatened 1o be madc a party to or is
involved in any action, suit or Proceeding, whether civil, cnminal, administrative or investigative
(“Proceeding”), by reason of the fact that he or she or a person of whom he or she 1s the legal

14 S5V 401680 v2 Prev SV 92125 (24456,0001)

TRADEMARK
REEL: 002654 FRAME:

0596



representative, is or was 2 dircctor or officer, empleyce or agent of the Corporation or is or was
serving at the request of the Corporation as a director or officer, employee or agent of ancther
corporation, or of a partnership, joint venture, trust or other enterprise, including service with
respect to employee bencfit plans, whether the basis of such Proceeding is alleged action in an
official capacity as a director, officer, employee or agent or in any other capacity while serving as
a director, officer, erployee or agent, shall be indemnified and held harmless by the Corporation
to the fullest extent authorized by the Delaware General Corporation Law, as the same exists or
may hereafter be amended, (but, in the case of any such amendment, only to the extent that such
amendment permits the Corporation to provide broader indemnification rights than said Law .
permitted the Corporation to provide prior to such amendment) against all expenses, liability and
loss (including attorneys’ fees, judgments, fines, ERISA excise taxes or penalties and amounts
paid or (o be paid in settlement) reasonably incurred or suffered by such person in connection
therewith and such indemnification shall continue as to a person who has ceased to be a director,
officer, employee or agent and shall inure to the benefit of his or her heirs, execurors and
administrators; provided, however, that the Corporation shall indemnify any such person seeking
indemnity in connection with an action, suit or Procceding (or part thereof) initiated by such
person only if such action, suit or Proceeding (or part thereof) was authorized by the board of
diractors of the Corporation. Such right shall be a contract right and shall include the right 10 be
paid by the Corporation expenses incwred in defending any such Proceeding in advance of its
final disposition; provided, however, that the payment of such expenses incurred by a director or
officer of the Corporation in his or her capacity as a director or officer (and not in any other
capacity in which service was or is rendered by such person while a director or officer, including,
without limitation, sexrvice to an employec benefit plan) in advance of the final disposition of
such Proceeding, shall be made only upon delivery to the Corporation of an undertaking, by or
on behalf of such director or officer, to repay all amounts so advanced if it should be determined
ultimately that such director or officer is not entitled to be indemmified under this Section or

otharwise.
2. Right of Claimant to Bring Suit.

If a claim under Section 1 of Article Tenth is not paid in full by the Corporation within 90
days afier & written clatm has been received by the Corporalion, the claimant may at agy time
thereafter bring suit against the Corporation to recover the unpaid amount of the claim and, if
suceessful in whole or in part, the claimant shall be entitled to be paid also the expense of
prosecuting such claim. It shall be a defense to any such action (other than an action brought 1o
cnforce a claim for expenses incurred in defending any Proceeding in advance of its final
disposition where the required undertaking, if any, has been tendered to this Corporation) that the
claimant has not met the standards of conduct which make it permissible under the Delaware
General Corporation Law for the Corporation (o indemmify the claimant for the amount claimed,
but the burden of proving such defense shall be on the Corporation. Neither the failure of the
Corporation (including its Board of Directors, independent legal counsel, or its stockholders) to
have made a determination prior to the commencement of such action that indemnification of the
claimant iz proper in the circumstances because he or she has met the applicable standard of
conduct set forth in the Delaware General Corporation Law, nor an actual determination by the
Corporation (including its Board of Directors, independcent lcgal counsel, or its stockholders) that
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the claimant has not met such applicable standard of conduct, shall be a defense to the action or
create a presumption that claimant has not met the applicable standard of corduct.

3. Non-Exclusivity of Rights.

The rights conferred on any pergon by Sections 1 and 2 of Article Tenth shall not be
cxclusive of any other right which such persons may have or hercafter acquire under any Statulc,
provision of the Certificate of Incorporation, bylaw, agreement, vote of stockholders or
disinterested directors or otherwise.

4. Insurance.

The Corporation may maintain insurance, at its expense, to protect itsclf and any such
director, officer, employee or agent of the Corporation or anotlier corporation, partnership, joint
venture, trust or other enterprisc against any such expense, liability or loss, whether or not the
Corporation would have the power to indemnify such person against such expease, liability or
lost under the Delaware General Corporation Law,

ELEVENTH
The Corporation reserves the right to amend or repeal any provision contained in this

Certificate of Incorporation, in the manner now or hereafter prescribed by statute, and all rights
conferred upon a stockholder herein are granted subject (o this reservation.
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Delaware ... .

The First State

I, HARRIET SMITH WINDSOR, SECRETARY OF STATE OF THE STATE OF
DELAWARE ﬁO HERERY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE CERTIFICATE OF MERGER, WHICH MERGES:

"ODYSSEY PHARMACEUTICALS, INC.", A NEVADA CORPORATION,

WITH AND INTO "ODYSSEY THERA, INC." UNDER THE NAME OF
"ODYSSEY THERA, INC.", A CORPORATION ORGANIZED AND EXISTING
UNDER THE LAWS OF THFE STATE OF DELAWARE, AS RECEIVED AND FILED
IN TEIS OFFICE THE TENTH DAY OF DECEMBER, A.D. 2002, AT 9
O’ CLOCK A .M.

A FILED COPY OF TEIS CERTIFICATE HAS BEEN FORWARDED TO THE

KENT COUNTY RECORDER OF DEEDS.

ot s b Pz ota

Harriet Smith Windsar, Secretary of Sate
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