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FORM P [O-1594

RECORDATION FORM COVER SHEET
TRADEMARKS ONLY

Daocket No.:
(3-533

To The Honorable Commissioner of Patents and Trademarks: Please record the attached original documents or copy thereof.

1. Wame of conveying parties:
ReplayTV, Inc.

0 Associarion
O T.imiled Parlnership

O Individual(s)

O General Partnership

El Corporations - California
O Other

Additional name(s) of conveying paty(ics) attached? O Yes X No

3. Mature of conveyance:

O Assipnmet
O Security Apreement
O Other:

El Merger
O Change of Name

Execution Date:  May 3, 2000

2. Mame and address of receiving party:

Wame: RenlayTV, Inc.

Internal Address:

Street Address: 1945 Charleston Eoad

City: Mounlain View state: CA  Z1p: 54043

O Individual(s) gitizenship
O Association
O General Parinership
O Limited Parmership
El Corporation — State Delaware
[ Orher

If asaipnee is not domiciied in the United Stules, o domestic designation 15
amached (desipnation must be a separate document [rom Assignment).

O Ye: O Nao

Additional rame(s) & address(cs) armached? O Yes E Mo

4. Application numbers and registration numbers:

A.  Trademark Applicarion Mo.(s)
75/554,432 75/802,147
75/802,131

B. Trademarl Repistration No.(s)
2,338,455 L481,353
2,402,559

Additional numbers altached? [ Yes [ Mo

5. ™Name and adilress of party 10 whom correspondence
concerning document should be mailed:

Mame: _ Erie R, Moran
Fax: 312-913-0002

Lnrernal Address: McDonnell Boehnen Hulbert & Berghoff

6. Toral number of applications and registrations involved:

Six

Sirect Address: 300 South Wacker Dirive, Suite 3200

Cily: Chicapo Siate: 1L Z1P: 60606

7. Total Fee (37 CFR 341 ) 5165.00
O Enclosed — any excess ot insufficicney should be eredited or
debited w the deposit account. A duplicale copy of this sheet 15 enclosed
for this putpose.
(€] Authorized io be charped o deposil aceount

4. Deposit account number: 13-2490

DO NOT USE THIS SPFACE

Y.  Staement and signaturc.
Ta the hest of my knowledie and belicf, the foregaing iy
document,

Eric R. Moran

e aind carrect and any anached copy 15 a trie copy of the original

&7\ /7 003

Mame of Person Signing

Sipgnalure " Duate

Toral number of pages including cover sheet, document, and tacsimilc transmittal sheet under C.F.R. § 1.8 13 pages

I herehy certify that this correspondence (cover sheet, docuipe d
Patent and Trademark Office on August 11, 2003, A p
i &£

Certificate of Transmission under C.F.R. § 1.8
faesfinile transmittal sheet) is being facsimile transminged to the United States

g/ /7003

Lrie R. Moran

Dale

Cover Sheet, Pape 1 of 1
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SraTE oF DETARNARE
SECRETARY OF STATE
DIVISTON OQF CORDORATIONS
FILED 11100 Y Sraosaa"?
AGREEMENT AND PLAN OF MERGER - Fraaese
OF REPLAYTY, INC.
A DELAWARE CORPORATION,
and
REPLAYTV, INC.
A CALIFORNIA CORPORATION

This Agrecment and Pl of Merger dated as of May 3, 2000 (the “Agreament™) is
between ReplayTV, Inc,, a Californin cotperaion {'Hhﬂg:—mjfuma”}, and ReplayTV, Inc.,

a Delaware cotporation (‘mlaiﬁ-rlelawm"). Replay"{'V-Dclawm and ReplayTV-California
are smetimes referred to in this Agreement as the “Congtimuent | Corporations.”

RECITALS

A ReplayTV-Delawars ic & corporation duly orpganized and exigting under the Iaws
of the State of Delawars end has ap authorized capital of 110,077,301 shares, 75,000,000 of
whirh are designated “Common Stock," 20.001 par value per hare, and 25,071,301 of which are
desipnated “Preferred Stock,” $0.001 par value per ghare, of which (i) 2,494,070 shares have
peen designated Seriea A Preferred Stock, none of which are jssused and onistanding,

(il) 2,580,644 shares have besn degignated Series B Proferred Stock, nons of which arc issued
and cutstanding, (i) 3,162,592 shares have been deaignated Series C Preferred Stock, none of
which are issued and outstanding, (iv) 10,200,000 shares have been degignand Series D
Preferred Stock, none of which are 1ssued mnd outtanding, (v) 7,639,995 shares have been

designated Serics E Prefesred Stook, nons of which are iszued and outstanding, (vi) 5,627,267
chares have been designated Series F Preferred Stock, nons of which are issned 2nd outstanding,

and (vii) 2,372,733 shares have been designated Scries G Preferred Stock, nons of which ere
issaed and ontstnnding, As of the date hereof, 1,000 eharss of ReplayTV-Delaware Common

Qtack were issued and omstanding, all of which ers held by ReplayTV-Califomis, and no ghares
of Preferred Stock were issued and ouistandiog,

B. ReplayTV-Califarnia is & corporation duly erganized apd existing nnder the laws
af the State of California and has an anthorized cupital of 110,077,301 ghares, 75,000,000 of

which are desigpated “Common Stocle,™ £0.001 par velue pex share, 10,271,534 shares of which
arc issued and outstanding, and 35,077,301 shares of which are designated “Preferred Stock,”
$0.001 par value per shara, of which () 2,494,070 shares have been designated Series A
Preforred Stock, all of which are issued and outatanding, (i) 2,580,644 shates have been

deszignated Series B Preforred Stock, of which 2,258,058 shares are issued and outstanding,

(iil) 3,162,592 shares have been designated Series C Prafarred Stock, of which 3,162,584 ghrres
are issued end outstanding, (iv) 10,200,000 eharss have been designated Seriea D Prefizred
Siack, of which 10,193,544 ghares are iepued and outstanding, (v) 7,639,995 sharea have beei
designatsd Serics B Prefertred Stock, af which 7,633,329 shares are jgcued mmd outstanding,

(vi) 5,627,267 sharcs have been degigpated Series F Prefrred Stock, ell of which are issued and
cutstanding, and (vii) 5,372,733 shares have been designatod Series G Preferred Btock, of which
2,090,907 ghares ars issued and oeistanding.
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C. The Board of Directors of ReplayTV-California has determined that, for the
purposes of efferting the rei i : : ]
wdvisable and in the best interests of ReplayTV-California fhat ReplayTV-California merge with
and iaic ReplayTV-Delawere upon the torms snd conditions provided

i, The respective Boarda of Directors of ReplayTV-Delaware md ReplayTV -
California have approved this Agreement and have directed that this Agreement be pobmitted t©
a vote of their respective stockholdors and executod by the nndersigned officer=.

AGREEMENT

Tn comsideration of the mutual agreements and covenats set forth herein, ReplayTVvV-
Delaware and ReplayTV-California ereby agree, gubject to tha terms and eomditions i
set forth, as follows:

1.  Mexgr

1.1 Merger. In accotdmece with the provisions of this Agreement, the
Delawars Cieneral Corporation Lew

and the Califoria General Corporation Law, ReplayTV-
California shall be merged with and iota ReplayTV-Delaware (the “Ierger™. the separate
exiatenoe of ReplayTV-Califmia shall cease and ReplayTV-Delaware shall be, and is

somnetimas yeferred to below as, the <g§yrviving Corporation,” and the name of the Surviving

Corporation shall be ReplayTV, Inc..

12  Fijling and Effectivepess. The Merger ghal] become effective upan
cormpletion of the following actions:

(a) Adoption and spprovel of this Agmammtmdﬂmm;rgﬂrbyme
stockholders of each Canstituent Corporation in accordancs with the spplicablc requitements of
the Delaware General Corporation Law and tha Caliform

s General Corporation Laws;
) The patisfaction or watver of all of the conditions precedent to the
consummation of the Merper as specificd in thix Agroement; and

(c) The Aling with the Secretary of State of Delawere of en executed
Certificate of Merper or an executed counterpart af

thig Agreement mecting the vequivremnents of
the Delzware General Corporation Lavw,

The date and Hime when the Merg,

the “Bifective Dats of the Merger.”

er hecomes eﬂ‘éntiv: §s rafezred to in this Agrosment as

the Effective Date of the Merger, the

and ReplayTV-Delaware, as the Surviving
Corporation, (8) shall continue to possegs all of its agsers, rights, powers and property as
constitnted immediately prior to the Efective Date of the Merger, (b) shall be subject to all
actjons previously taken by its and ReplayTV-California’s Board of Directors, (c) shall succeed,
without other transfer, to all of the assets, Tights, powers and property of ReplayTV-California in

1062408 2
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the meaner mere fully set Sorth in Bection 259 of the Delawars General Corporation Law,

(d) shall continue 0 bo subject to all of the debts, liabilities and obligasiens of ReplayTV-
Delaware ag constituted immedintely pricr (o the Effactive Date of the Merger, and (g) shall
suceesd, without other transfe, 1o all of the dcbta, Habilitics and obligations of ReplayTV-
Califoraia in the same mMANNET 38 if ReplayTV-Delaware had itself incorred them, all gs mors

fally provided undet the applicable provizions of the Delaware General Carporation Law znd the
California General Corporation Law,

p

31  Certifigate of Incorporgtjon. Tho Certificate of Incorporation of ReplayTV-
Delaware as in effect immediately prior to the Effective Date of the Merger shell continue in full
forces and effect as the Cextificate of Incorposation of the Surviving Corparation until duly

amended in accordance with the provisions thereof and applicable law.

2.2 Bylaws. The Bylaws of ReplayTV-Delawarn as in effect immediately prior to the
Effective Date of the Merger shall contime in full force and effect as the Bylaws of the Surviving
Corporation until duly amended in accordance with the provisions thereof and applicable law.

2.3  Directors gpd Officers. The directors and officers ofRnplayTV-Califomia
immediately prior o the Bffective Data of the Merger shall b

e the directors and officers of the
Surviving Corporation until their encceesors shall have been

duly slected and qualified or as
otherwise provided by law, the Certificate of Incorporation of the Surviving Corporation or the
Bylaws of the Surviving Corporation
3. Manney of Conversion of Stock.
3.1

ReplayTV-Califoruia Common Stock. Upon the Effective Date of the Metget;
ench one shars of ReplayTV -California Comaon Stock 1

ssned and outstandimg immediately prior
thereto shall, by virme of the Merger angd without any acton by the Constitnent Corporations, the
holder of such share or any other person, be converted into and exchanged for one fally paid and
gonasseasable ghare of Commen Stock, $0.001 par value, of the Surviving Corporation. No
fractlonal share interests of the Surviving Carporatien shall be igsued, Any frectional share
inteyests to which a holder would stherwise be entitied shall be aggregated so that no ReplayTV-
Catifornia chareholders ghall

receive cash in an amowt greater than the value of one (1) full
ghare of ReplayTV-Delawnre Commmon Stock,

12  Replay[V-California Preferred Stock, Upotl the Effective Date of the Merget,
sach share of ReplayTV-California Senics A Preferred Stock, Series B Preferred Stock, Series C
i Proferred Stock, Series F Proferred Stock and
jmmediately prior theroto, which sharca are
i i inck a5 act forth in the
rporekion, as amended, ahall,b;vvirmﬁofﬂmMurgermd

D410699.02 3
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Series B Preferrad Stock, Qeries F Preferred Stock and Qerles G Preferred Stock of the Surviving
Carporation, $0.001 par yahe per ghare, reapectively, heving such dghts, preferences anxl
privileges ns sct forth in the Certificatc of Incorporation of the Surviving Corporation, whiuh
ghares of Preferred Srock shall be convertible into the sams aoumber of sharee of the Surviving
Corporation's Common Stock, $0.001 par value per slsare, as such ghare of ReplayTV -Cale?mla
Preferrsd Stock wes convertible into shares of ReplayTV _California Common Stock irvmediasely

prior to the Bffectve Date of the Mergar, subject 16 adjustrent pirsuant to the termse of the
Cextificate of Incorparation of the Surviving Corporstion.

() Uponthe RBffective Date of the Merger, e Surviving Corperation ahal}
azsume the obligations of ReplayTV -Califormia nnder Rﬂplxy’I‘V-Caﬁfomin’s 1997 Stock Dpuun
Plan, 1999 Stock Plan, n000 Etnployee Stock Purchase Plan and 2000 Directors’ Stock Option
Plan, and all other eoployce benefit plans of ReplayTV-Califboraia. Each o o
unexercised option, other right to purchaze of peLUTLY convertible into ReplayTV-Califorma
Common Stock or Prefened Stock (8 “Right™) ghall become, gubjeot 1 the provisions in
paragraph (¢) hereof, an option, right to purchase or 3 gecurity convertible mto the Surviving
Corporation’s Common Stock er Preferred Stock, respeatively, on the basis of ope share of the
Surviving Corporation's Comimon Stock or Preferred Stock, as the case may be, for each ons
ghare of ReplayTV-Californie oromon Stoclk or Prefered Stock isgusble pureuant to Z0Y such
Ripght, on the same (erma and conditions and af a0 exercize price equal to the exencise price
applicsble to any such ReplayTV-California Right at the Bffective Date of the MergeT, This

paragraph 3.3(a) shall nat apply to Rrplnyﬂ-Cnli.fomia Common Stock oF

Such Common Stock and Prefeyred Stock are subject to peragraphs 3.1 and 3.2 hereof,
respectively.

A purmber of shares of the Burviving Cprpomﬂun‘s Common Stock and

Preferted Stock ghall be reserved for issuance upon the exercise or converxion of Riphts equal to

the summbet of shared of ReplayTV-Celifornia Common Stock and Praferred Stock so reserved
immediately prior to the Effective Date of ths Merger.

Watwithstanding the foregoing, with respect to options jaened under fhe ReplayTV-

Plan or 1999 Stock Plan that Ao agsumed in the Merger, the

pumber of chared of Common Stock to which the holder wanld be atherwise entitled upon

exercise of each such assurncd optioh following the Merger shall be rounded down to the nsarest
whole mumbor and the exercise price ghall be younded w to the nearest whole cent. Tn addition,

no “sddltional benefits™ (within the smeaning of Section 424(a)(2) of tive Trteynal Revenus Code

of 1986, as amended) shall be accorded to the optionees pursurnt to the assumption of their
options,

34 ReplayI'V-Delaware Common Stock. Upon the Bifective Date of the Merger,
esch chare of Common Stock, $0.001 par valuc per ghare, of ReplayTV-Delsware issucd and
outstanding mmediately priot thereto ghall, by virme of the Merger gnd without any action by

0410502.02
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ReplayTV-Delaware, the holder of such shares or agy other persen,

be canceled and returmed 1o
the gtatus of anthorized but unissed ghares.

. Effective Date of the Merger, each holder of
an utstanding cettificate representing shares of ReplayTV-Celifornia Common Stock or

the same for cenesllation 10 40 exchange agent, whoee

name will be delivered to holders prior 1o any requested sxchange (the «“RExchange Agel™), and
each mmch holdar ghall be entitled to recaive in cxchange therefor a certificats or certificates

representing the mrmber of ahares of the appropriate clasa and series of the Surviving
Clorporation’s capital stock into which the surrendered dhares Were converted as hevein provided.
Until so surrendered, sach outstanding certifjeate thereinfore rep ghaves of RapiayTV-

Califarnia capital stock shall be deemed for all purposes 10 Tepresent the numnber of whols shares
of the appropriate class and seriea of the Surviving Corporation’s ital stock into which such
gharce of ReplayTV-California capi

The registered owner on the books and recards of the Surviving Corporation T the
Rxchange Agent of sny such cutstnding certificate shall, until such certificate shall have been
eurrandered for transfor or conversion or otherwise accounted for to the Suryiving Corporation or
tha Bxchsnge Agent, have and be emmitled to exercise any voting gnd other rights with respect 1o

and to veceive dividends end other distributions upon tha sharea of sepital stock of the Surviving
Corporation ropresented by such ontstending certificate ag provided above.

Each certificate representing capital
Merger shall boar the same legends, if any,

the oertificates of ReplayTV-Califomia so convertad and ghven in exchange therefor, unless
otharwise determnined by the Board of Pirectors of the

mtock of the Surviving Corporation so issned in the
with respect to the restrictions on transferghility as

Surviving Corporation in corapliance with
aplicable laws.
If any cartificate for shares of Surviving Corporation’s stock is 10 be igsued in a name
other than that in which the

certificate surrendered in exchange therefor 18 registered, it shall be 2
condition of issuance thereof that the oertificate so surrenderad ghall be properly endorsed and
otherwise in proper form for transfer, that quch transfer otherwise be proper and comply with
gpplicable securities laws and that the person requesting sueh transfir pay to the Exchange Agent

eny transfer or other taxes payable by reagon of tho isfuance of such pew certificats in a name
other than that of the registered holder of the certificate surendered or cstablish to the
gatisfaction of the Swrviving Corpo

mﬁunthatsmhmhasbempaidmismtpaynhla.
4. Geperal.

41 Covenagts of ReplayTV-Delaware. ReplayTV. Delaware covenants and agrees
that it will, on ot bafbre the Effective Date of the Merger:

(a) Qualify to do business es a foreign corporation in the Statc of California
«nd irrevocably appoint mm agent for service of process as requirad under the provisians of
Section 2105 of the California Gencral Comoration Law,

04 | 95,02 5-
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Fil and ail documents with the Ca]iﬁnmia.‘f‘m}mhisa Tax FQatd
sary fotr th(:)assum;:::}'l;y ReplayTV-Delaware of ¢l of the franchise X 1jabilitien of
ReplaylV _Califomis; and

(¢)  Takesuch ather pctions as may be required by the Califormia General
Corporation Law.

v2  purerAsersness, Feomsime i e s and whe ST, oy ot

r by its snoceasors OF pEGigns, there uhall be exac an
rﬁﬁ:};‘%ﬂ;ﬂwﬁma euch deeds and other instruments, and there ghall be talen or cm::bai at:t t;_
telcen by it gueh further g othey actions, BE shall b eppropriate of necaseary 10 ordﬂrmd Ml
perfect in, or conform of recard or othcrwise by, Replaﬂv-]?glnwm the tifle to and po ;
of all the property, interests, agzets, rights, privileges, immunities, POWers, fmn?h!aes a i
authority of Replay’I'V-Calit‘otnia and ptherwise to carry oot ﬂw?mp::m of this Agt;amm!‘-h l,mlf
the officers and dircotors of ReplayTV-Delzware are fuily authorized i the name 21 an be

of ReplayTVv-Colifornia or ostherwise o take any and 2i1 cuch action and to execuie mnd deliver
ary and ail such dceds and other instrgments.

A3  Abgpdonuent. At any time before the EﬁwﬁwDatﬂuﬂh:Ma:gmthiﬂ
Agrcement may be terminated and the Merger may be abandoned for Dy Eazon whatsosver by
the Board of Directors of gither ReplayTV Califorpia or ReplayTV-Delawars, or both,

sotwithstanding the epproval of this Agrecment by the ghareholders of ReplayTV-California or
by the sole stackholder of ReplayTV-Delayare, o by both.

44  Amendwmeni, The Bozrds of Directors of the Constituent Corporations rnay
amend this Agrecment 8t amy time prior o ﬂ:ﬂﬁlingafﬂ!iﬂme{hﬂﬂtiﬂf certificate in lieu
ihercof) with the Secretary of Stute of the Stats of Delawars, provided that an amendment made
subgequent to the adoption of this Agreement by the stockholders of either Constiuwnt
Corporation ghall ot (&) alter or change the amonnt or kind of ghares, securities, cach, property
and/or right# 10 be received in exchange for or oo convergion of all or axy of the shares of any
class or scries thereof of such Constiment Corporation, {b) alter or change any term of the
Certificate of Incorporation of the Surviving Corporation to be effected hy the Metger, of {c) alter
or change any of the terms and conditions of this Agreement if such altaration or chenge wonld

adversely affect the holders of pay class or geries of capital eook of such Constitnent
Cuarporation.

4.5  Registered Office, The rogistered office of the Surviving Corporation in the

Srate of Delawers is located at 1013 Centre Road, Wilmi County of New Castle, Delawarc
19201. Corporation Servics Comparny s the registered agent of the Surviving Corporation at
such address,

1.6

FIRPTA Notification.

(8  On the Bffective Data of the Merger, ReplayTV-California ehall deliver to
ReplayT¥-Delaware, as agent for the al?amholdm of ReplayTV-Califtrnis, a properly executed
statement (the “Sigtement™) in substantially the form attached hereto as Exhibit A, ReplayTV-

O410688.02
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Diclaware shall retain the Statement for a period of not less than seven years aud shall, upon
request, provide a copy thereof to any person that was a shareholder of ReplayTV-California
jmrmediately prior to the Merger, In conscquenee of the approval of the Merger by the
ahareholders of ReplayTV-California, (i) such shareholders shall be pensidered to have requosted
that e Statemeni be delivered to ReplayTV-Delaware as their agent and (i) ReplayTV-
Trelawars shall be considered to have received a copy of the Statement af the request of the
ReplayTV-California shareholdecs for purposes of satisfying ReplayTV-Delaware’s obligations
under Treasury Regulation Section 1.1445-2(¢)(3).

(t)  ReplayTV-California shall deliver to the Internal Reverne Sesvice a notice
regarding the Statement in accordance with the requirements of Treasury Regulation Section
1.897-2(h)(2),

4.7 Agreement. Bxecuted copies of this Agreement will be on fle at the ]:!ﬁncipnl
place of business of the Surviving Corparation at 1945 Charleston Road, Mowmtain View, CA

94043, and copics thereof will be firnished to aoy stocldholder of sither Constitnent Corporation,
upon request and without cost.

4.% Governing ILaw. This Apreement end all acts and fransactions pursuant hereto

and the rights and obligations of the parties hereto shall be governed, constrund snd interpreted in

aceordance with the laws of the State of C'alifornia, without giving effect to principlcs of
conflicts of law,

4.9 Connterparts. This Agreement may be execirted in two oF more counterpart,

cach of which ghalt be deemed an original and all of which together ghall constinite one
instrument.

041 0E£09,02 iy
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The undersigned authorized representatives of the Constiment Corporation have execuied
and ecknowledged this Agreement s of the date first set forth above.

Oar0ere.0z

REPLAYTY, INC,,
a Delawiare comporation

By:
Craig W. Dougherty, President

REPLAYTV, INC.,
a Califomia ¢corporaiion

r'“ ¥

Masters, I, Chicf Executive Qfficer

TRADEMARK
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EXHIBIT A — FORM OF YIRFTA CERTIFICATE

May 3, 2000

Assistant Commigsionsr (International)
Dirsctor, Office of Compliance
OP:L:C:E:666

950 L Bnfant Plaza South, 5.W.
COMSAT Building

Washington, D.C. 20024

NOTICE TO THE INTERNAL REVENUE SERVICE OF REPLAYTV, INC.'S

UNITED STATES REAL PROPERTY BOLDING CORPORATION STATUS UNDER
TREASURY REGULATION 1.897-2(E1)(2)

Dear Sir

1. This Notice ie being filed by ReplayTV, Inc., a California corporetion, (“Target™)
purruant ta section 1,297-2(h)(2) of the Treasury Regulations proroulgated undex the Internal
Revenua Code of 1986, as emended {the “Coda™).

r The mdersigned, on behalf of Target hereby declares that stock of Target is not a
United States real property interest within the meaning of section §97 of the Code because Target

iz not and hag not been a Unitcd States real property holding corporation sg fhat tetm is defined
in section $97(¢) (2) of the Code during the applicable period =p

ecified in section 897(c) (1) (A)
(ii) of the Code.
3, Target's United States taxpayer identifying number is: 77-0465127
4, Target's addrese is:
ReplayTV, Ine.
1945 Charleston Road
Mountain View, CA 24043
LS In connection with the acquisition of Target by ReplayTV, Inc, a Delaware

corporation (“Acquiror’), the undersigned provided

the zttached stetement to Acquiror declaring
that an interest in Target is

not a United Statey resl property interest. The statement was

voluntarily provided in responss to a request from the transferee, Acquiror nnder Kegulation 1.
1445-2(e) (3) ().

Agquiror’s United States taxpayer identifying aymber is: 77-0465127

D4-10699.02
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ReplayTV, Inc.
1945 Charleaton Road
Mountain View, CA 94043

a. No supplemental satements pursuatt 10 Treasury Rrognlations seotion 1.897-20h)
(5) are required to be filed herewiti,
| i escamined this
. der penalties of mythemdm:gmddmlamﬂhﬂthclm_
csrdﬁe::e nnd?lfc i:ahmmt h:rﬁ and to the beat of his knm_vludg;c and helicf they am tt;:;
correct and completc. The undersigned further declares that he ig a responsible officer and
he has anthority to sign this docoment on behalf of Target.

A copy of the statemnent provided pursuant to Treasury Regulation §§1.897-2(h)(2) apd
1.1445-2(c)3NL) i attached.

01 0659.02
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ReplayTV, Inc.
A California Corporation
OFFICERE’ CERTIFICATE OF APPROVAL OF THE MERGER

Earle H, LaMasters, III and Mark A, Medearis certify that:

1. They are the Chief Executive Officor and the Secretary, regpectively, of
RenlayTV, Inc., a corporation organized under the lawsz of the State of California,

2. The corporaticn bas autharized two classes of stock, designated “Common Stock™
and “Prefarred Stock,™ respectively.,

3. There were 9,720,943 shares of Common Stock and 21,175,308 and 2,258,058
shares of Series A Preforred Stock, 2,494,070 shares of Seriea B Preforred Stocls, 3,162,584
sheres Series C Preferred Stock, 10,193,544 ghares Series DD Preferred Stock, 7,633,329 ghares of
Series B Preferred Stoclk, 5,627,267 shares of Series F Preferred Stock puistanding as of the
roeord date (the “Resord Date®) and entitled to vote at the shareholders® meeting =t which the
Agrecment and Plan of Merger attached heretn (the “Merger Agroement”) was approved.
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Directors apd by the vote of a number of shares of each class and geries of stock which equaled
or enxceeded the vote required

5. The percentage vote required was more than 50% of the outstanding sharas of

Cemmon Stock and more than two-thinds of the omtstanding sheres of Preferrad Stock, voting as
scparate claspes.

Earle H, LeMasters, I0 and Mark A Medearis further declare under penatty of perjury
under the laws of the States of California and Delawsre that each has read the foregoing

certificate and knows the eontents thersof and that fhe same is true and eorrect of his or her own
lmeroriedes.

Executed in Momntein View, Catifornia on 2000,

AGN_

1 LeMagters, 1, Chief Executive Officer
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