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DUPLIBATE ORiaipiag!
2

IN THE UNITED STATES BANKRUPTCY CQURT

FOR THE DISTRICT OF DELAWARE

-------------- X

in re : Chapter 11

VIATEL, INC., et al., . Case No. 01-1595 (RSE)
Debtors. ; Jolntly Administered

______________ x

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER
UNDCER 11 U.S.C. § 1129(a) aND (b} CONFIRMING
FIRST AMENDED JOINT CHAPTER 11 PLAN OF REORGANIZATION

QOF VIATEL, INC. AND CERTAIN OF ITS SUBSIDIARIES

WHEREAS, on February 28, 2002, Viatel, Inc. and
certain of its subsidiaries, debtors and debtors-in-
possession in the above-captioned case (collectively, the
"Debtors"),* filed their Joint Chapter 11 Plan of Reorga-
nization of Viatel, Inc. and Certain of its Subsidiaries,
dated February 28,'2002; and
WHEREAS, on april 2, 2002, the Debtors
filed their FPirst Amended Joint Chapter 11 Plan of Reor-
ganization of Viatel, Inc. and Certain of its Subsidiar- i
ies dated April 2, 2002, together with a related disclo-

sure statement; and

1 all capitalized terms not defined herein shall have
the meanings ascribed to them in the Plan (as de-
fined below) .
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WHEREAS, the Debtors also filed on 2pril 2,
2002 their Amended Disclosure Statement with Respect to
First Amended Joint Chapter 11 Plan of Reorganization of
viatel, Inc. and Certain of its Subsidiaries, dated April
2, 2002 {the "Disclosure Statement"}; and

WHEREAS, on April 2, 2002, the Court
entered orders which, among other things, {i) approved
golicitation, voting and tabulation procedures, notice of
the hearing on confirmation of the Plan (the "Confirma-
tion Hearing Notice"}, and certain deadlines (the "Solic-
itation Procedures Order"); and (ii} approved the ade-
¢quacy of the Disclosure Statement purguant to section
1125 of the Bankruptcy Code (the "Disclosure Statement
Order"); and

. WHEREAS, the Confirmation Hearing Notice,
the Disclosure Statement, the Plan, certain notices of
non-voting status {the "Non-Voting Notices"), and/or the
appropriate Ballots (collectively, the "Solicitation
Package'} were transmitted to all holders of Claime and
Interests and other parties in interest in accordance
with Bankruptcy Rule 3017 (d) and the Solic¢itation Proce-
dures Order, as set forth in the affidavits of Kathleen

Logan of Logan and Company, Inc¢., the Debtors’ voting
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agent, sworn to on April 15, 2002 and filed with the
Court on May 10, 2002 (the "Solicitation Affidavit®); and

WHEREAS, the Confirmation Hearing Notice
was published on &pril 15, 2002 in the national edition
of the New York Times, as set forth in the affidavit of
publication filed on May 16, 2002 (the "Publication
. Affidavit"}; and '

WHEREAS, on May 20, 2002, the Debtors
filed an affidavit of Kathleen Logan of Logan and Com-
pany, Inc., the Debtors' voting agent, sworn to on May
17, 2002 (the "Tabulation Affidavit"), certifying the
results of the ballot and master ballot tabulation fox
the class of claims voting to accept or reject the Plan:
and

WHEREAS, pursuant to section 1l1z28(a) of the
Bankruptcy Code, the Court held a hearing commencing on
May 21, 2002 {(the '"Confirmation Hearing") at 3:30 p.m., to
consider confirmation of the Plan and any objections
thereto (collectively, the "Objections"),

NOW, THEREFORE, based upon the Court’s review
and consideration of (i} the affidavits and submissiens
previously filed with the Court, including the Solicita-

tion Affidavit, the Tabulation Affidavit, and the Publi-
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cation Affidavit; (ii) the recoxd of the Confirmation
Hearing (including all of the evidence proffered or
adduced at éuch hearing, the pleadings. briefs, memoranda
and other submissions filed in connection therewith, and
the arguments of counsel made at such hearing); and (i1ii}
the entire record of these Chapter 11 Cases: and after
due deliberation thereon, and good cause appearing there-
for, the Court makes the following findings of fact and

conclusions of law®:

1. Exclusive Jurisdiction; Venue; Core

Proceedin 8 U.5.C. 157 (b and 1334(a}} . This

Court has jurisdiction over the Chapter 11 Cases pursuant
to 28 U,.S.C. §§8 157 and 1334. Venue is proper pursuant
ta 28 U.S.C. 8§ 1408 and 1409. Confirmation of the Plan
is a core proceeding under 28 U.S.C. § 187(b) (2}, and
this Court has exclusive jurisdiction to determine
vhether Ehe Plan complies with the applicable provisions
of the Bankruptey Code and shoulé be confirmed.

2. Judicial Notice. Judicial notice is

hereby taken of the docket of the Chapter 11 Cases main-~

2 Findings of fact shall be construed as conclusions
of law and conclusions of law shall be construed as
findings of fact when appropriate. See Fed. R.
Bankr. P. 7052.
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tained by the Clerk of the Court and/eor its duly-ap-
pointed agent, including, without limitation, all plead-
ings znd other documents filed, all orders entered, and
the transc¢ripts of, and all evidence and arguments made,
proffered, or adduced at, the hearings held before the
Court during the pendency of the Chapter 11 Cases,

3. Tranemittal and Mailing of Materxials;
Notice. Due, adequate, and sufficient notice of the
Disclosure Statement, the Plan, and the Confirmation
Hearing, along with all deadlines for voting on or filing
cbjections to the Plan, hag been given to all known
holders of Claims and/or Interests in accordance with the
Bankruptcy Rules and the procedures set forth in the
Solicitation Procedures Order and further orders of the
Court. The Disclosure Statement, Plan, Ballots, Non-
Voting Notices and Confirmation Hearing Notice were
transmitted and served in substantial compliance with the
Rankruptcy Rules, the Seclicitation Procedures QOrdex, and
any other apblicable orders of the Court, and such
transmittal and service were adeguate and sufficient.
Adequate and sufficient notice of the Confirmation Hear-
ing and the other bar dates and hearings described in the

Solicitation Procedures Order and any other applicable
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orders of the Court was given in conpliance with the
Bankruptey Rules, the Solicitation Procedures Order, and
other applicable orders of the Court, and no other oxr
further notice is or shall be reguired.

4, Distribution. All procedures used to
distribute the so;icitation materials to the applicable
holders of‘Claims and to tabulate the Ballots were fair
and conducted in accordance with the Solicitation Proce-
dures QOrder, the Bankruptcy Code, the Bankruptcy Rules,
the local rules of the Bankruptcy Court, and any other
applicable rules, laws, and regulations,.

5. Impaired Classes That Have Voted to Accept
the Plan. As evidenced by the Tabulation Affidavit,
which certified the results of the voting on the Plan
Class 4, the only Class entitled to vote, has accepted or
is deemed to have accepted the Plan pursuant to the
Solicitation Procedures Order and the requirements of
gsections 1124 and 1126 of the Bankruptcy.Code. Thus, at
least one impaired class of Claims has voted to accept
the Plan, determined without including any acceptance of
the Plan by an insider.

6., Classes Deemed to Have Accepted the Plan.

Classes 1, 2, 3.01 and 3.02 are not impaired and are
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deemed to have accepted the Plan pursuant to section
1125({f) of the Bankruptcy Code.

7. Classes Deemed to Have Rejected the Plan.
Classes 5 and 6 will receive no distribution under the
Plan and are deemed to have rejected the Plan pursuant to
section 1126{(g) of the Bankruptcy Code.

8. Burgen of Proof. The Debtors, as
proponents of the Plan, have met their burden of proving,
by a preponderance of the evidence, the elements of
sectiong 1129(a) and (b} of the Bankruptey Code. The
Court also findes that the Debtors have gatisfied the
elements of sections 1129(a) and (k) of the Bankruptcy
Code under the clear and convincing standard of proof.

9. Medifications to Plan. The modifications
to the Plan set forth on the recoxd of the Confirmation
Hearing and made by this Confirmation Order do not
materially and adversely affect or change the treatment
of any creditor who has not accepted such modifications.
Accordingly. pursuant to Fed. R. Bankr. P. 3019, these
modifications neither require additional disclosure under
section 1125 of the Bankruptcy Code nor re-solicitation
of acceptances or rejections under section 1126 of the

Bankruptcy Code, nor d¢ they require that holders of
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Claims be afforded an opportunity to change previously
cagt acceptances or rejections of the Plan. Disclosure
of the modifications on the reccord of the Confirmation
Hearing constitutes due and sufficient notice thereof
under the circunstances of the Chapter 11 Cases. Accord-
ingly, pursuant to section 1127 of the Bankruptcy Cocde,
‘and Bankruptey Rule 3019, all holders of Claims that have
accepted or are conclusively deemed to have accepted the
Plan zre deemed to have accepted such modifications to
the Plan.

10. Plan Compliance with Bankruptcy Code (i1
U.S.C. 8 1129(a)(1l). The Plan complies with the applica-~

ble provisions of the Bankruptey Code and the Bankruptcy
Rules, thereby satisfying 11 U.S.C. § 1128{(a){l).

11. Proper Classification (11 U.S.C. §§
1122, 1123{a}(1}). The Plan designates six {6) Classes

of Claims and Interests. The Claims and Interests placed
in each Class are substantially similar to other Claims
or Interests, as the case may be, in each such Class, and
such classification is therefore consistent with sec¢tion
1122 of the Bankruptcy Code. Equity Interests are placed
in ¢lass 6, and are classified separately from all Claims

against the Debtors, which are placed in Classes 1
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through 5. B8Secured Claims (Classes 3.01 and 3.02) are
separately classified from ungecured Claims (Classes 1, 2
4, and 5} aﬁd each secured Claim is given a separate
subclass within Class 3. Unsecured Claims are first
subdivided into priority Claims {(Class 1) and non-prior-
ity Claims {Classes 2, 4, and 5). Non-priority unsecured
Clairs are then divided further into Convenience Claims
(Class 2), General Unsecured Claims (Class 4) and
Intercompany Claims {(Class 5). In sum, the Plan‘s clas-
gification scheme recognizes the differing legal and
eguitable rights of creditors versus Interest holders,
secured versus unsecured Claims, and priority versus non-
priority Claims. Accordingly, the Plan satisfies section

1123(a} {1} of the Bankruptcy Code.

12. Specified Treatment of Unimpaired
Classes 12 U.8.C. § 1123(a){(2). Article III.B of the

Plan specifies that Classes 1, 2, 3.01 and 3.02 are not

impaired under the Plan, thereby satisfying section
1123(a) (2) of the Bankruptcy Code,

13. Specified Treatment of Impaired Classes

(1} U.8.C. § 1123(a){3). Article III.C of the Plan

specifies the treatment of the impaired Classes of Claims

(Classes ¢ and S5) and Interests (Class 6}, thereby satis-
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fying section 1123{a) (3} of the Bankruptcy Code.

14. No Discrimination (11 U.S.C. §
1123(a} (4)). fThe Plan provides the same treatment for
each Claim or Interest within each respec¢tive Class
unless the holder of & particular Claim or Interest has
agreed to other treatment of such Claim or Interest,

thereby satisfying section 1123{a) (4} of the Bankruptcy

Code.
15. Implementation of the Plan (11 U.8.C, §
1123{al (5)). Article IV of the Plan provides adecuate

and proper means for implementation of the Plan, thereby
satisZying 1123 (a) (5) of the Bankruptcy Code. Among
other things, Article IV provides for (i) the dissolu-
tion of the Debtors for all purposes, (ii) tﬁe cancella-
tion of all Equity Securitles issued and outstanding or
held in treasury, the Debt Securities and any other
note, bond, indenture or other instrument or document
evidencing or creating any indebtedness or obligation af
the Debtors,'{iii) the transfer of specified equity
interesté, (iv) the vesting of the property of the Debt-
org and the Estates in VTL, Inc., to the extent not
otherwise disposed of pursuant to the Plan, and (v) the

substantive consolidation of the Debtors' Estates.

10

TRADEMARK
REEL: 002791 FRAME: 0629



other articles of the Plan provide means for implementa-
tion cf the Plan as well. For example, Article VI de-
scribes the securities and instruments to be issued in
connection with the Plan; Article VII includes provi- §
sions regarding distributions under the Plan; Article
VIII provides for the treatment of executory contracts
and unexpired iéases; Article IX establishes procedures
for resolving disputed, contingent, and unliquidated
Claims; and Article XII provides for the continuing
jurisdiction over matters arxising out of or related to
these Chapter 11 Cases and the Plan.

16. Nonvoting Equity Securities (11 U.S.C.
§ 1123 (a)(6). Pursuant to Article IV.B of the Plan, the
Debtorsg are to be dissolved as soon as reasonably prac-
ticable after the Effective Date of the Plan. The Debt-
ors will thus cease to exist soon after the Effective
Date of the Plan. ©On or before the Effective Date, the
memorandum of association of Viatel Bermﬁda will be
amended to contain appropriate provisions <¢onsistent
with section 1123(a) (6), thereby satisfying that subsec- :
tion of the Bankruptcy Code.

17. Selection of Officers and Directors
f11 U.8.C. §1123{a)(7)}. The provisions of the Plan

11
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regarding the manner of selection of the board of direc-
"tors of Viatel Rermuda are congistent with the interests
of creditors and Interest holders and with public pol-
icy, thereby satisfving 1123(a)(7) of the Bankruptcy
Code. Specifically, Article IV.C of the Plan provides
that the initial board of directors of Viatel Bermuda
shall consist of at least five (5) members, which shall
include the chief executive officer of Viatel Bermuda
{(Michael J. Mahoney} and four (4) members which shall be
selected by the Creditors' Committee, two of whom will
qualify as independent outside directors. The Credi-
tors’ Committee has designated Alok Sama, Dennis Belch-
er, Thomas Dostex and Leslie Goodman as the initial
board menbers.

18. Inpairment of Classes (11 U.8.C.
511230 (1}Y. 1In accordance with section 1123(b} (1) of
the Bankruptcy Code, Article III of -the Plan impairs or
leaves unimpaired, as the case may be, each class of

Clains and Interests under the Plan.

19. Treatment of Executory Contracts
and Unexpired Leases (11 U.S.C. § 1123(b1(2}). The Plan

constitutes a motion by the Debtors to reject all exacu-

tory contracts and unexpired leases ih effect con the

12
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Confirmation Date, except those contracts and leases
identified as executory contracts to be assumed by the
Debtors under the Plan. The Debtors' decision regarding
the assumption or rejection of the exacutory contracts
is based on and is within the sound business judgment of
the Debtors, and is in the best interests of the Debt-
brs, their Eétates,'and their.creditors and Interest
holders. In accordance with the Plan, any Claim result-
ing from the rejection of an executoxy contract or unex-
pired lease which is not already the subject of a timely
filed proof of claim must be filed with the Clerk of the
Bankruptcy Court and served upon counsel for the Debtors
within thirty days after service of notice of entry of
the Confirmation Order. Any Claim not filed by the
deadline will be unenforceable and forever barred.
Accordingly, the Plan complies with section 1123 (b} (2}
of the Bankruptcy Code.

20. Retention, Enforcement, and

Settlement of Claims Held by the Debtors (11 U.S.C., §

1123(b) (3). In accordance with Article IV.G of the
Plan, VTL, as successor to the Debtors, will be autho-
rized to enforce, prosecute, settle or compromise all

Litigation Rights, including but not limited to those

13
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set forth on Exhibit € to the Plan. Accordingly, the

Plan complies with section 1123({b}(3) of the Bankruptcy

Code.
21, Rights of Holders of Claims (11
1U.S.C. § 1123(b) (51} . The Plan does nct propose to

modify the rights of holders of Claims. Accordingly,
section 1123¢(Db} (5} of the Bankruptcy Code is inapplica-
ble.

22. Other Provisions Not Inconsistent with

Title 11 (U.S.C. § 1123(b){6). In accordance with sec-

tion 1123(h) (6) of the Bankruptcy Code, the Plan in-
cludes appropriate provisions that are not inconsistent
with the applicable provisions of the Bankruptcy Code.
23. ure of Defaults (1 S5.C. 1123(d))..
Any monetary amounts by which any executory contxact and
unexpired leage to be assumed under the Plan is in de-
fault sh&ll be satisfied, under section 365(b}{(l) of the
Bankruptecy Code, at the option of’the Debtor party to
the contract or lease or its assignee, by cure. The
amount necessary to cure shall be determined in accor-
dance with the underlying agreement and applicable
nonbenkruptcy law and such amounts are set forth on

Exhibit E to the Plan. Accordingly, section 1123(d} of

14
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the Bankruptey Code is satisfied,

24. The Debtoxs’ Compliance with the
Bankruptey Code (11 U,8.C. § 112%(a}{2))} . The Debtors

have complied with the applicable provisions of the
Bankruptcoy Code, thereby satisfying section 1129(a) (2}

of the Bankruptcy Code.

25. Plan Proposed in Good Faith
{1 U.5.C. § 1129(a)(3}} . The Debtoxs have proposed

the Plan in good faith and not by any means forbidden by
law, thereby satisfying secticn 112%(a) (3) of the Bank-
ruptey Code. This Court has examined the totality of
the circumstances surrounding the formulation of the
Plan. Based upon the evidence presented at the Confir-
mation Hearing, the Court finds and concludes that the
Plan has been proposed with the legitimate and honest
purpose of restructuring the Debtors' debts, making
distributions pursuant to the Plan and in accordance
with the priorities set forth in the Bankruptcy Code and
successfully'emerging from Chapter 11. The Plan is the
product of extensive arm's-length negotiations among the
Debtors, the Creditors' Committee, and other parties-in-
interest, which itself provides independent evidence of

the good faith of the Debtors in proposing the Plan.

15
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26. Payment for Services or Costs and
Expenses (11 U.S.C. 1125{a) (4}) . Any payments made or
to be made by the Debtors or VIL for sexrvices or for
costs and expenses accruing prior to confirmation in or
in cornection with the Chapter 11 Cases, ¢r in connec-
tion with the Plan and incident to the Chaptexr 11 Cases,
have bheen approved by, or are subject to the approval
of, the Coﬁrt as reasonable, thereby satisfying section
1129 (a} (4) of the Bankruptcy Code. Specifically, {i)
all fees and expenses incurred by Professionals will be
subject to the Court's final approval following the
filing of final fee applications under section 330 of
the Bankruptcy Code and {ii) in the ewvent of a dispute,
the reasonable postpetition fees and expenses of the
indenture trustees, including fees and expenses for
distribution services rendered pursuant to the Plan,
will be subject to the Court's approval.

27. Identification of Directors, Officers,
and Iasiders (11 U.S.C. 112%1(a . The Debtors have
complied with section 1129(a) (5) of the Bankruptcy Code
by disclosing at or prior to the Confirmation Hearing as
required by the Plan (i) the identity and affiliations

of any individual proposed to serve, after confirmation

la
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of the Plan, as a member of the initial board of direc-
tors of Viatel Bermuda, which board shall appoint the
officers of Viatel Bermuda on the Effective Date; and
(i1} the identity and nature of compensation of any
insider who will be emploved or retained by the Debtors
ox VTL after confirmation of the Plan. The appointment
to such position of such individual{s) is consistent
with the interests of the creditors and Interest holders
and with public policy.

28, No Rate Changeg {11 U.S.C.8§1129(a) (6
No governmental regulatory commission has jurisdiction
over rates of the Debtors after confirmation of the
Plan. Thus, sectlon 112%(a) (6} of the Bankruptcy Code

is not applicable in these Chapter 1l Cases.

29, RBest Interest of Creditors Test (11

11 U.8.C. § 1129{a}{7}). The Plan satisfies section
1129(a) {7) of the Bankruptcy Code. Specifically:

a. The Liquidation Analysis contained in
the Disclosure Statement and other evi-
dence regarding the subject thereof
that has been proffered or adduced at
or prior to the Confirmation Hearing.
have not been controverted by other
evidence. The methodology used and
assumptione made in connection with the
Ligquidation aAnalysis, as supplemented
by other evidence at the Confirmation
Hearing, are reasonable.

17
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b. Each holder of a Claim or holder of an
Interest in each Impaired Class either
has ageepted the Plan or will receive
or retain under the Plan on account of
such Claim or Interest property of a
value, as of the Effective Date of the
Plan, that is not less than the amcunt
that such holder woeuld receive or re-
tain if the Debtors were licuidated
under Chapter 7 of the Bankruptcy Code
on suc¢h date. No Class has made an
election undexr section 1111(b) {2} of
the Bankruptey Code.

1. Acceptance by Certai lasses (11

U.8.C. § 1129(a) {8). Except for the Classes deemed to

reject the Plan, (described in paragraph 7 above), each
Class of Claims has accepted the Plan, or is not im-
paired under the Plan and therefore is conclusively
presumed to have accepted the Plan without the need for
solicitation of acceptances or rejections with respect
to such Class. Because not all Impaired Classes of
Clairs and Interests have accepted the Plan or are
deemed to have accepted the Plan, the requirements of
section 1129(a) (8) have not been met, thus requiring
application of section 1129(b) of the Bankruptcy Code.

31, Treatment of Administrative, QOther

Priority Claims and Priority Tax Claims (11 U.S.C. §

1129(a}{9¥). The treatment of Administrative Claims

under Article IIT.A.l1 of the Plan satisfies the require-

13
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ments of section 1129{a) (9} (A) of the Bankruptcy Code;
the treatment of Other Priority Claims under Article
I1IX1.B.1 of Ehe Plan satisfies the regquirements of sec-
tion 1129¢(a} (9) (B) of the Bankruptcy Code; and the
treatment of Priority Tax Claims under Article III.A.2
of the Plan satisfies the requirements of section

1129(a) {9) (C) of the Bankruptcy Code.

32. Acceptance by Impajred Classes {11
U.s.C. § 1129{(a)(10}). At least one Class of Claims

that is impaired under the Plan has accepted the Plan,
determined without including any acceptance of the Plan
by any insider of the Debtors holding a Claim in such
Class, thereby satisfying sec¢tion 1129{a) (10} of the
Bankruptcy Code.

33.  Feasibility {11 U.S.C, § 1129(a}(10) .

The projections set forth in the Disclosure Statement
and other evidence proffered or adduced by the Debtors
at the Confirmation Hearing with.respect to feasibility
{a) 1s persuasive and credible, (b} has not been contro-
verted by other evidence or challenged in any of the
Objections, and (c} establishes that confirmation of the
Plan is not likely to be followed by the liquidation, or

the need for further financial reoxganization, of the
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Viatel Group, thus satisfying the requirements of Bank-
ruptey Code section 1129(a){11).

34. Payment of Fees (11 U.S.C. §
1129(a}(12). All fees payable under 28 U.S5.C. § 1930,
as deternined by the Court at the Confirmation Hearing,
will be paid on or before the Effective Date of the Plan
pursuant to Article XV.D of the Plan, thereby satisfying
saction 1129{a) {12} of the Bankruptcy Code.

35. Continuation of Retiree Benefits (11
U.8.7, § 1129{(a) (13}), Section 1129{a) (13) of the

Bankruptcy Code reguires the continuation of retiree
benefits at levels established pursuant to section 1114
of the Bankruptcy Code for the duration of the pexiod
that the debtor has obligated itself to provide such
benefits. Article VIII.D of the Plan provides that all
emplovee compensation contracts and Benefit Plans not
previously assumed shall be treated as executory con-
tracts under the Plan and shall, as of the Confirmation
Date, be autbmatically rejected only to the extent such
rejection does not violate sections 1114 and 1129(a) (13)
of tre Bankruptcy Code, thereby satisfying section

11291(a) (13) of the Bankruptcy Ceode.

20
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36. Identification of Plan Progonent

{Fed. R. Bankr. P, 3016{a}). The Plan satisfies Bank-

ruptcy Rule 3016(a) by identifying the date of the Plan

and the proponents of the Plan.
37. Fair and EPouitable; No Unfairx
Discximination (11 U.S.C. § 1129(b}}).. Class 4 General

Unsecured Claimé and Class 5 Intercompany Claims are
Tmpaired Classes of Claims under the Plan. Class 4 has
voted to accept the Plan. Class 5 is deemed to have
rejectad the Plan pursuant to Bankruptey Code section
1126 .g) . Pursuant to section 112%{b) of the Bankruptcy
Code, the Court finds that the Plan does not discrimi-
nate unfairly, and is falr and equitable, with respect
to Class 5 Intercempany Claims. There is no Claim or
Interest that is juniocr to Class 5 Intercompany Claims
that has received or is retaining any property under the
Plan on account of a junior Claim or Interest, and no
Class of Claims senior to Class 5 Intercémpany Claims is
receiving more than full payment on account of the
Claims in such Class. Class 6 is an Impaired Class of
Interests that is deemed to have rejected the Plan pur-
suant to Bankruptcy Code section 1126{g) because the

holders of such Interests will not receive or retain any
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propefty under the Plan on account of such Interests,
The Plan deoes not discriminate unfairly, is fair and
equitable with respect to Class 6, as required by Bank-
ruptey Code section 1129(b} (1}, and no class of Inter-
ests junior to such class is recelving or retaining any
property under the Plan. Thus, the Plan may be con-
firmed notwithstanding the Debtors’ failure to satisfy
Bankruptcy Code section 1129(a) (8} and the Plan satis-
fies section 1129{b) as to each of the Classes described

above.

33. Principal Purpose of Plan (11 U.S.C.

§ 1123{d)}y. The principal purpose c¢f the Plan is not
the avoidance of taxes or the avoidance of the applica-
tion of Section 5 of the Securities Act of 1933 (15
U.8.C. § 77e), and no governmental unit has objected to
confirmation of the Plan on such bases, thereby satisfy-
ing section 1129({d) of.the Bankruptcy Code.

39. Qbiections., All Objections to
Confirmation filed with the Court have been withdrawn,
settled, or overruled.

4qQ, Plan Settlements. There are no

proposed settlements set forth in the Plan.,
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41. Exemption from Securities Laws (11

U.5.C. § 1145¢a)). The offer, sale, issuance and dis-
txibution of the New Shares in ¢onnection with consurma-
tion ¢of the Plan and in exchange for Claims against the
Debtors, other than the Shares underlying the New Stock
Options, shall be exempt from registration under the
Securities Act of 1933, as aﬁended,pursuant to section
1145 of the Bankruptcy Code, except to the extent that
holders of the New Shares are '"issuers" or "underwrit-

ers,” as those terms are defined in section 1145 of the

Bankruptcy Code.

42. Good Faith Solicitation; Geod Faith

ale of Securities 1 U.5.¢C. 1125{e}).. The Debtors,
their respective officers, directors, employees, agents,
accountants, business consultants, representatives,
attoxneys, and advisors, through theilr participation in
the negotiation and preparation of the Plan and the
Disclosure Statement and their efforts to confirm the
Plan, have gsolicited acceptances and rejections of the
Plan in good faith. The Debtors and their respective
officers, directors, employees, agente, ag¢countants,
business consultants, representatives, attorneys, and

advisors, have participated in the Chapter 11 Cases in
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compliance with the applicable provisions of the Bank-
ruptcy Code, and each was a 'participant® acting in good
falth and iﬁ compliance with the applicable provisions
of the Bankruptcy Code, "in the offer, issuance, sale,
or purchase of a security, offered or sold under the
plan, of the debtor, of an affiliate participating in a
joint plan with the debtor, or of a newly organized
successor to the debtor under the plan” pursuant to
gection 1125(e) of the Bankruptcy Code, and each is
hereby entitled to the full protections of 11 U.8.C. §
1125(e).

43. Exculpation, Limitation of Liapility,
Indemnification and Release. The exculpation and limi-
tation of liability, indemnification and release provi-
sions set forth in Articles XIII.C through XIII.F of the
Plan are hereby approved.

| Section 105(a) of the Bankruptcy Code permits
the as»proval of the exculpation And limitation of lia-
bility, indemnification and release provisions set forth
in Article XIII of the Plan, especially where, as here,
such provisions are essential to the formulation and
implenentation of the Plan as provided in section

1123{a) (5) of the Bankruptcy Code, confer material bene-
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fits ¢n the Debtores’ esgstate, and are in the best inter-
este of the Debtors, the Debtors’ Estates and their
creditorg, Fallure to effect the exculpation and limi-
tation of liability, indemnification and release provi-
gions of the Plan would impair the Debtors‘ ability to
confirm the Plan.

On the basis of the written record of these
Chapter 11 Cases and the evidence presented at the Con-
firmaricn Hearing, this Court finds and concludes that
it hasz jurisdiction to approve the exculpation and limi-
tation of liability, indemnification and release provi-
sions set forth in Article XTII of the Plan and that
such Jrovisions of the Flan are consistent with sections
105, 324, 1123, and 1129 of the Bankruptcy Code.

44, No Liguidation. Because the Plan does
not provide for the liquidation of all or substantially
all of the property of the Debtors’ Estates and the
.Viatel Group will engage in business following consumma-
tion of the élan, section 1141(d) (3} of the Bankruptcy
Code i® not applicable.

45, Conditions to Confirmation. Each of
the conditions to confirmation set forth in Article X.A

hags reen either satisfied or waived,
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46. Jurisgdiction. The Court will retain
jurisciction over all matters arising out of or relating
to these Chapter 11 cases and the Plan to the fullest
extent provided by law, including those matters set
forth in Article XII of the Plan.

DECREES |
WOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED, AND
DECREED AS FOLLOWS:

A. Modification. The Plan, as modified by
any modification presented to the Court at or prior to
the Confirmation Hearing, is the Plan before the Court.
The mydifications set forth in the Plan do not adversely
changs the treatment of any Claim of any c¢reditor or the
Interest of any equity holder and, therefore, neo further
solicitation of votes is required. The Plan as modified
ie deemed accepted by all creditors and equity holders
who have previously accepted the Plan prior to its modi-
fication and no further disclosure regarding the Plan is
required,

B, Confirmation. The Plan, a copy of which
is attached hereto as Exhibit A, is hereby confirmed,
and &1l acceptances and rejections previously cast for

or against the Plan are hereby deemed to constitute
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acceptances or rejections of the Plan as medified, and
all parties in interest are aunthorized and empowered, or
enjoired, as the case may be, to act in acceordance with
its terms.

C. DObjections, Each of the Cbhbjections to
confirmation of the Plan, which has not been withdrawn,
waived, or settled, and all reservations of yxights in-
cluded therein, are overruled. To the extent thét
pleadings ox letters filed by individuals or entities
censt..tute Objections to confirmation of the Plan and
have not been withdrawn, walved, or settled, they are

overruled.

D. Substantive Congolidation. The Plan is

deemed to be a motion for entry of an order substan-
tively consolidating the Estates and the Chapter 11
Cases. Such request for substantive consolidation is
appropriate in these Chapter 11 Cases and the Debtors!’
Estates are substantively consclidated for the purpeses
of determining the right to distributions under the
Plan.

E. Authorization of VIL, Inc. to Dissolve

the Lebtors. The cfficers of vTL, Inc. {(*VTL") are

appointed as the authorized signatories to execute on
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behalf of each Debtor any and all documents, including.
but nct limited to, all corporate resolutions, state-
ments, notices, tax returns, certificates of dissolution
and other documents necessary to accomplish the dissoclu-

tion of the Debtors.

F. Disbursing Agent. From and after the

‘Effective Date, VTL, or any other party designated by

VTL, shall serve as Disbursing Agent to make all distyi-
butions required under the Plan.

G. ZEPreservation of Rights of Action, Except.
as otherwise set forth in the Plan, in this Confirmation
Order or in any othexr agreement entered into in connec-~
tion with the Plan, VTL shall retain the Litigation
Rights and VTL may enforce, sue on, settle or compromise
(or dacline to d¢ any of the foregoing) the Litigation
Rights, in accordance with section 1123(b) of the Bank-
ruptcy Code and Article IV.G of the Plan.

H. Issuance of New Shares. The issuance of
the New Shares, including the New Stock Options, in
accordance with Articles IV and VI of the Plan, is

hereby authorized.

I. Executory Contracts. In accordance with

article VIII.2 of the Plan, all executory contracts and
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unexpired leases in effect on the Confirmation Date,
except those executory contracts and unexpired leases,
if any, identified as executoxry contracts or unexpired
leases to be assumed by the Debtors under the Plan, are
hereby rejected.

Any Claim resulting from the rejection of an
executory contracﬁ or unexpired lease which is not al-
ready the subject of a timely filed proof of claim must
be filed with the Clerk of the Bankruptcy Court and the
Claims Agent and served upon counsel for the Debtors
within thirty (30) days after service of a notice of
entry of the Confirmation Order. Any Claim not filed
and served by such deadline shall pe deened waived and
forever barred.

All executory contracts and unexpired leases
identified on Exhibit E to the Plan {(as amended} are
hereby assumed and the cure amounts listed thereon are

hereby approved. Notice of such-assumption and ¢ure and

notice of the opportunity to object thereto was suffi-

cient.

J. BSetoff. As set forth in Article VII.I of

the Flan, the Debtors or the Disbursing Agent may, but

shall not be required to, set off against any Claim and
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the payments or other distributions to be made under the
Plan on account of the Claim, claims of any nature what-
soaver that the Debtors had oxr may have against the
holder thereof or that the Disbursing Agent received
from any Debtor against the holder thereof,

K. Binding Effect. Effective as of the
Confirmation Date, but subject to the occurrence of the
Effective Date, in accordance with section 1141(a) of
the Bankruptcy Code, the Plan, ite provisions, and this
Order shall be binding upon: (i) the Debtors, (ii) any
entity acquiring or receiving property or a distribution
under the Plan, (iii) all present and former holders of
Clairs and Interests whether or not such Claims or In-
terests are impaired under the Plan and regardless of
whether such holders have accepted the Plan, and (iv)
their respective successors and assigns.

L. No Revesting of Assets. The
property of the Debtors’ Estates shall not revest in the
Debtors on ér after the Effective Date but shall, to the
extent not specifically disposed of pursuant to the
Plan, vest in VTL. Thereafter, VIL may operate its
businesses and may use, acquire and dispose of property

free of any restrictions of the Bankruptcy Code, the
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Bankruptey Rules and the Court.

M. Approval of Initial Managing Board. In
accordance with Article IV.C.2 of the Plan, and pursuant
to section 1129(a) (5} (A} (il) of the Bankruptcy Code, the
Court approves, as consistent with the interests of
holders of Claims and Interests and with public policy,
the s2lection of Michael J. Mahoney, the chief executive
offic=r of viatel Bermuda, Alock Sama and Leslie Goodman
who qualify as independent outside directors, and Thomas
Doster and Dennis Belcher to serve as the initial board
of directors of Viatel Bermuda.

N. Pigtribution Date. The Distribution Date,
for purposes of making distrikutions under the Plan on
account of Claims that are Allowed Claims as of the
Effective Date, means the date occurring as soon as
practicable after the Effective Date provided that the
Distribution Date shall not occur later than twenty (20)
Busiress Days after the Effective Date..

0. cCancellation of Existing Securities_and
Agreements. On the Effective Date, except as otherwise
provided for in the Plan, (i) the Debt Securities and
any other note, bond, indenture or other instrument or

docunent evidencing or creating any indebtedness or
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obligation of the Debtors will be deemed canceled and of
" no further force and effect and (ii} all Equity Securi-
ties issued and outstanding or held in treasury shall be
canceled and retired and no comsideration will be paid
or delivered with respect thereto.

P. Exemption from Certain Transfer Taxes. In
accordance with section 1146¢{c) of the Bankruptcy Code
and Article IV.I of the Plan, the issuance, transfer,
exchaage of a security ox delivery of an instrument of
transfer under the Plan shall not be taxed under any law
imposing a document recording tax, stamp tax, conveyance
fee, intangibles or similar tax, mortgage tax, stamp
act, real estate transfer tax, mortgage recording tax,
or other similar tax or governmental assessment. All
state ox local government officials and agents are di-
rected to forego the assessment and collection of any
such tax or governmental assessment and to accept for
filirg and recordation any of the foregoing instruments
or other documents without the payment of any such tax
or governmental assessnment.

Q. Injunction. Except as otherwise expressly
provided in the Plan, this Confirmation Order. or a

separate order of this Court, all injunctions set forth
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in the Plan are approved.

R. Exculvation. Bxcept as otherwise ex-

pressly provided in the Plan, this Confirmation Order or
a sepzrate order of this Court, the exculpation and
limitation of liability provisions set forth in Article
XIII.F of the Plan are approved,

S, Indeﬁnification. . Except ag otherwise
expressly provided in the Plan, this Confirmation Order
or a separate order of this Court, the indemnification
provizions set forth in Article XIII.E of the Plan are
approvead.

T. Releases. Pursuant to Bankruptcy Code
section 1123(b) (3}, the releases, discharges, exculpa-
tions, and injunctions set forth in the Plan, including,
but not limited to, the releases set forth in Articles
XIII.Z and D of the Plan and implemented by this Confir-
mation Order shall be, and hereby are, approved as fair,
equitable, reasonable and in the best interests of the
Debtors, their Estates, Creditors and Equity Interest
Holders and the Viatel Group. The releases of and by
non-Lebtors under the Plan are fair to holders of Clains
and Interests and are necessary to the proposed reorga-~

nization, and set forth the proper standard of liabil-
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ity, thereby satisfying the reguirements of PWS Holding

»

corp., 228 F.3d 224, 246 (34 Cir. 2000}, In re Continen-

tal Airlines. Inc., 203 F.3d 203, 214 (3d Cir. 2000},
and In re Zenith Blectronics Corp., 241 B.R. 92, 110-11

{Bankr. D. Del. 1%%8). 1In addition, the releases of and
by nen-bebtors who voted for the Plan are voluntary and
reasonable given the scope of the releases. See Zenith,
241 B.R. at 110-11.

U. El 1 i£d ion rollj . The
classification of Claims and Interests for purposes of
the distributiong to be made under the Plan is governed
solély by the terms of the Plan. The classifications
get forth on the Ballots tendered tc or returned by the
holders of Claims and Interests in <¢onnection with vot-
ing on the Plan {a} were get forth thereon sclely for
purposes of voting on the acceptance or rejection ¢f the
Plan~and‘tabu1ation of such votes, (h} do not necessar-
ily respresent and in no event shéll be deemed to modify
or otherwise affect the actual classification ¢f such
Claims and Interests under the terms of the Plan for
distribution purposes, and (¢} may not be relied upon by
any creditor or equity holder as actually representing

the actual classification of such Claims and Interests
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under the terms of the Plan for distribution purposes.

V. Payment of Administrative Claims. Except
as otherwise provided in the Plan, the Administrative
Claims Bar Date for the filing of Administrative Claims,
other than Professional Fee Claims, shall be sixty (60)
days after the Effective Date and the Debtors shall have
sixty {60) Business Days after receipt of a request for
payment of an Administrative Claim to object to such
request.

Holders of asserted Administrative Claims not
paid prior to the Confirmation Date must file a reguest
for pavment of such Administraﬁive Claim on or before
the Administrative Claims Bar Date or forever be barred
from doing so. The notice of Confirmation to be deliv-
ered pursuant to Fed. R. Bankr. P. 3020(c} and 2002(f)
will set forth such date and shall constitute notice of
the Administrative Claims Bar Date.

W. Payment of Profegsional Fees. All final
requests forAcompensation or reimbursement of Profes-
sional Fees shall be filed and served on the Debtors,
VTL and their counsel no later than sixty (60) days
after the Effective Date of the Plan, unless otherwise

extended by the Court. Any objection to an application
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of such Professional ¢or other entity for compensation or
reimbursement of expenses shall be filed and served on
the Disbursing Agent, Llts Counsel, and the requesting
professional or other entity no later than sixty (60)
days after the date on which such application was
served, unless otherwise extended by the Court,

X. Payment of Fees Arising Under 28 U.§.C. §
1930, All fees payable under 28 U.S.C. § 1930, as de-
termined by the Court at the Confirmation Hearing, shall
be paid on or before the Effective Date. All such fees
arising after the Effective Date but before the cloging,
dismisgal or cemversion of the Chapter 11 Cases shall be
paid from funds otherwise available for distribution
under the Plan.

Y, Retention of Jurisdiction. The Court

shall retain jurisdiction in accordance with the terms
of Article XITI of the Plan, the other provisions of this
confirmation Order, and sections 1142 and 105 of the
Bankruptcy Code. Until these Chapter 1l Cases are
closed, any party in interest may commence a proceeding
in the Court in respect of any matter as to which juris-

diction has been retalned.
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7. Post-Confirmation Modifications to Plan.

Provided that notice is served in accordance with the
Bankruptcy Rules or order of the Court, the Debtors may
modify the Plan after the Confirmation Date to the full-

est extent permitted under section 1127 of the Bank-

ruptcy Code.

AA. Reference to Plan. Any document related
to the Plan that refers to a chapter 11 plan of the
Debtors other than the Plan confirmed by this Confirma-
tion Order shall be, and hereby is, deemed to be modi=-
fied such that such reference to a chapter 11 plan of
the Debtors in such document shall mean the Plan con-
firmed by this Confirmation Order, if appropriate.

BB. Inconsistency. In the event of an incon-
sistency between the Plan and any other agreement, ih—
strument, or document intended to implement the provi-
gions of the Plan, the Plan shall govern unless other-
wise expressly provided in such agreements, instruments,
or documents. In the event of any inconsistency between
the Plan and any agreement, instrument, or document
intended to implement the Plan and this Confirmation
Order, the provisions of this Confirmation QOrder shall

govern. This Confirmation Order shall supersede any
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orders of the Court issued prior to the Effective Date
that may be inconsistent herewith.

CC. Notice of Entrv of Confirmation Order.
T™n accordance with Bankruptcy Rules 2002 and-3020{c), on
or before ten Business Days after the Confirmation Date,
the Debtors (or theilr agents) shall give notice of the
'entry of this Confirmation Ofder, in substantially the
form of Exhibit B annexed hereto (the "Notice of Confir-
mation'), by United States first class mall postage
prepaid, by hand, or by overnight courier service to:
(i) the United States Trustee; (ii) counsel for the
Creditoxs’ Committee; (1ii) the Securities and Exchange
Commission; (iv} the District Director of Internal Reve-
nue (Wilmington):; (v) the United Stateg Attorney for the
District of Delaware; {vi) each department, agency, or
instrumentality of the United States that asserts a non-
tax claim against the Debtors; (vii} the entities who
objected to the confirmation of the Plan; (viii) enti-
ties who requested notices under Bankruptcy Rule 2002;
{ix) the Indenture Trustees; (x} all creditors who have

filed proofs of Claim in these Chapter 11 Cases or who

are scheduled in the Debtors’ Schedules, or any amend-

ment or modification thereto; and (xi) all helders of
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Interests as of March 25, '2002; provided however, that
the giving of notice of the entry of thisg Confirmation
Order to thé holders of Claims {including beneficial
holders) based on the Debt Securities of the Debtors
shall be sufficient if the Notice cof Confirmation is
sent to holders of record, as of March 25, 2002, of such
Debt Securities and to the Indenturé Trustees,

DD. Returned Mail. Notwithstanding anything

to the contrary contained herein, nc notice or sexvice
of any kind will be required to be mailed or made upon - -
any person to whom the Debtors mailed a notice of the
last date for filing proofs of claim in these Chapter 11
Cases, the notice of the Disclosure Statement Hearing,
or the various solicitation packages containing, among
other things, notice of the Confixmation Hearing, but
received any of such notices returned marked "undeliver-
able as addressed," "moved - left no forwarding ad-
dress,' or “"forwarding order expired,* or similar rea-
son, unlegs the Debtors have been informed in writing by
such person ¢of that person’s new address.

EE. Publication Notice. VTL shall publish
the Notice of Confirmation within fifteen Business Days

after the Confirmation Date in the national edition of
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The New York Times.
FF. Sufficlency of Notice of Confirmation.

Mailing and publication of the Notice of Confirmation in
the time and manner set forth in the preceding para-
graphs are adeguate and satisfy the requirements of
Bankruptecy Rules 2002 and 3020(c), and no further notice
is necessary.

GG. Authorization to Close. The Court
hereby authorizes the Debtors teo consummate the Plan
immediately aftex entry of this Confirmation Order sub-
ject to the cccurrence or waiver of the conditions pre-
cedent to the Plan’s consummation eet forth in Article
X.B of the Plan.

HH. Waiver of Fed. R. Bankr. P. 3020(e} .

Pursuant to Fed. R. Bankr. P. 3020(e) and Fed. R. Ciwv,. i
P. 62(a}, the ten-day stay of this Confirmation Oxder

imposed thereby is waived. The Debtors are authorized

to consummate the Plan and the transactlions contemplated

thereby immédiately upon, or concurrently with, satis-

faction of the conditions set forth in the Plan.

II. Efficacy of Plan. The failure to specif-
ically include any particular provision of the Plan in

this Confirmation Order shall not diminish or impair the
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efficacy of such provision, it being understood that the

intent of this Court is that the Plan be confirmed and

approved in its entirety.

JJ. Implementation of Plan. The Debtors,
Viatel Bermuda and VTL are hereby aunthorized and di-
rected to (i) take all actions and (ii) enter into all
contracts,_instruménts, agreéments or documentg, in each
case necessary or appropriate to implement the Plan.

KX. HNonseverability of Confirmation Ordex.
The provisions of the Confirmation Order including the
findings of fact and conclusions of law are nonseverable
and mutually dependent.

LL. Sonus Networks, Inc¢. Having previously
rejected their license of proprietary software of Sonus
Networks, Inc. ("Sonus") that was used to operate cer-
tain switching equipment (the *Sonus Software") under
that certain Purchase and License Agreement, the Debtors
do not contemplate the cohtinued use of Sonus Software
pursuant to the Plan. Hereafter, neither the Debtors
nor the Wiatel Group will use the Sonus Scoftware unless
gsubject to an appropriate license agreement.

MM. Within thirty (30) days after entry of a

final, non-appealable Confirmation Order, the Debtors
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shall pay Cure amounts in the amount of $87,851.33 due

" and owing to MCI Worldcom, Inc. under the circuits as- ' ﬁ
sumed pursuant to the Plan and identified on Exhibit E
thereto (as modified).

NN, Unless the Debto;s obiect to Claim 23 of
the Tennessee Department of Revenue in the total as-
serted amount of $12,763.18 on or before 45. days aftex
the Effective Date, such Claim shall be Allowed in the
requested amount. The Debtore shall pay the Allowed
amount of such Claim, if any, no later than ten days
after Court approval of such Allowed amount.

00. Unless the Debtors cbiject to the Claim of
the County of Brazos, City of College Station in the
total asserted amount of $186,018.39 on or before 45
days after the Effective Date, such Claim shall be Al-
lowed in the requested amount. The Debtors shall pay the
Allowed amount of such Claim, if any, nco later than ;
thirty days after Court approval of such Allowed amount. ;

Dated: Wilmington, Delaware
May 7

'fhorable Ronald S. Barliant
nited States Bankruptcy Judge
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