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AGR.EEMEN’E ANEPLAHW MERGER. dated ag nf Bm:mber 2y,

o ‘1999 by and Emong EMC-Corparation; 4 Muucﬁuscﬂsfmmnmﬁm‘zliagic Merger

. Qorpe,.4 Delawiré corparation:.and-a: wholly.owried subsilfiary.of Parent,.ands

Saftsvorks; Tic:; e-Delaware umyura!mm»ﬂeﬂam cnj}ua!mdﬂurms nsed it this.

f Agm‘amentbm’ﬁﬂm meanings-astribed: to-them in-Artlclel Vi nnﬁpggaﬂﬁ TRy e

ot

T .'h,,r a1 5 |.,’ = R '?‘?V"W'". ‘3.: T b oy "fb ¢3 «f J)'r'-w" ,-" bty PR IR A VR AT

St s WHEHEA’S the Board of” Dﬂbﬂwﬂ ofieach .of Parent; Pm‘chabm' and

" this Gompimﬁ hat appmvcd”and detms it. advnsghlemﬂmm best iferests ofiits
‘sharshaldéretoreonsiimmate. the' acqwisition of; tbu*Conipmw by-Pamm upnn the

terms and aub;e::t 0. thu cnndiﬁuns sa’t Toith heretn; and. -

.., MR T L . oonat ey i L YT g e
Pit MIEREAS in Mcmce!hmnf it {5 proposed: thav Pitrchaser
ma.lce a q;uih v.-nrlar &ffér 1o acquire any and all shares of the ismued'and duisranding
common stoek, $.00] parvalue per sharc, of thc l’.":ompany fm- $10.00 pﬂ‘ shm net

tothu sellﬁrmcash and _ _
K% 5u LN

: WERJ:‘.AS also in furtherance of mch a;cqmsutiun. the Board of
Du-:;;tora of each of Parcat, Purchiiset #id thd Ciifipany hes appraved this Agree-
ment and the Merger following the Offer in accordunoe with the DGCL and upcm the -
rerms. and suhéwm the mﬂd;ﬁomm forth hmm, n.nd -

W,HER.EAB, the Cumpamf Buardnf E:rectom hes dute:minedahaﬂhe
tonsideration tobe paidifor each Shinre.in.the Offar and !hu‘Mefgﬂr 15 fair taths;
holders of such; Shares and has resplved b recpmincnd;thaf the holders of suth -
Sares acoept the-Offer and sfiprove this Agrectricrt ind each of the: 'I‘:nnsagﬁnns
upon the. terms and-subjeet to-the conditions:set forth heréing and? & *. »+ W iy

Rerlhrd w{bl.' L.A..\. U R TT e R Tt Tt s LT PPk ""]-Wf W M A L -'"." B
i . WHEREAS, tlie Compaity;, Pa:cm ahd. Purchasﬁ:r desire to make -
CEITAIN. repms:ntanons. WeaTAntios, nuvanam&ﬂ.nd agveetnents i wnnwnon'w:th the

' Qﬂ‘ﬂ'ﬂﬂdMﬂgﬂ"Hﬂd* A O BT R w"'ﬁ"h‘ LIARRL- I ES A S TN

e W..a”{'\....""-ﬁ L HT A *.:,..."- awdTes 4T '*'ﬁ: ;a" Libe v e g
W F LR WI'IBREAS 54 condition and'mducﬂmeqt tn,,Pamﬁt's andxlhuw
chaser's bntermg intothis Agreemient &nd théurmingthe obligations'set-forth hemin" '
the:Trusteesand the Mﬂjﬂl‘ Shm‘ehnldﬂr, Wacu:rmﬂy herevith:: wmte;‘mg mw a
Stock Tender A preemedit dated asiof the-dite:eredf); w:ﬂr?amlﬁ andrﬂmuhnsm
pursuant tpy whicly the Major Sharehioldér.is agreetg; ambng other things: mwndw
the Shaves héld by tie Major Shareholderin the: Offer, 1igrant: Pnrentan‘nptmn to-
pun:hase stich Shares vader certain mmunstmmsaudtc grant Prirclisséya prowy -
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with respect 10 the voting of such Shates, all upon the terms and subject to the
conditions set forth in the Stock Tender Agreement; and

WHEREAS, a5 & condition and inducement to Parent's and Pur-
chagar's entering into this Agreement and inmuyring the obligaticns set forth herein,
certasn shareholders of the Company, concurrently herewith, are entering into &
Stockholders' Stock Tender Agrecment dated ns of the date hereof, with Parent and
Purchaser, pursuant to whish such shareholders are agreeing, emong nther things, 1o
tender the Shares held by cach of them in the Offer, to grant Parent an option to
purchase such Shares under certain circimstances and 1o grant Porchaser & proxy
‘with respect to the voting of such Sharcs, all upon the terms and subject to the
conditions set forth in the Stockholders' Stock Tender Agreement,

NOW, THEREFORE, in consideration of the foregoing and the
mutual representations, warranties, covenants and agreements set forth herein,
imending to be legally bound hereby, the partics hereto agree as follows:

ARTICLE [
THE OFFER AND MERGER

Section 1.1 The Offer.

(a)  Provided that this Agreement shall not have been terminated
in accordance with Section 7.1 and none of the events set forth in Annex A shall
have oceurred and be existing, as promptly as practicable (but in ne ¢vent later than
T five business days after the public anmouncement of the execution of this Agree-
ment), Purchaser shell commence (within the meaning of Rule 14d-2 promulgated
wnder the Exchange Act) a cash tender offer 1o acquire any and all Sharcs at the
Offe Price. Subject to the Minimum Condition and subject to the other conditions
. set forth in Annex A hereto, Purchaser shall use reasonable efforts to consummate
i the Offer in accordance with its terms and to accept for payment and pay for Shares
tendered pursuant w the Offer as soon as Purchaser is legally permitted to do so
under applicablc law. The Offcr shall be made by meana of the Offer o Purchase
and shall be subject to the Minimum Condition and the other conditions sér ferth in
Annex A hereto and shall refleet, as appropriate, the other terms set fotth in this
Agreement. 1f on the initial scheduled expiration date of the Offer, which dhall be no
carlier than twenty business days after the date the: Offer is commenced, all condi-
tions to the Offer will not have been satisfied or waived, Purchaser may, fiom time
1o time, in its sole discretion, extend the expiration date of the Offer. In addition,

TRADEMARK
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Purchaser may, bur shall not kave the obligation to, Increase the amouat it offers 1o
pay per Share in the Offér, and the Otffer may be extended to the extent required by
law in connection with such increase, in each case withour the consenr of the
Company. If, immediately prioz to the expiration date of the Offcr (as it may be
extended), the Shares tendered and not withdrawn pursuant 1o the Offer constifute
Yess than 90% of the outstanding Shares; Purchaser may extend the Offer for a period
not 1o exceed ten business days, notwithstanding that all conditlons to the Offer are

antlsfied as of such expiration date of the Offer.

(b). As soon as precticable on the date the Offer is commenced,
Parent and Purchaser shall filc with the SEC a tender offer statement on Schedule
14D-1 with respect to the Offer. The Schedule 14D-1 will include, as exhibits, the
Offer to Purchase and 2 form of letter of transmittal and summary advertisement.
Company and its counse) shall be given the oppormnity to review the Schedule 14D-
1 before 3t is filed with the SEC,

()] Parent end Purchaser will take all steps necessary to cause the
Offer Documents to be filed with the SEC and ra he disseminated to holders of the
Shares, in each case as and to the extent required by applicable fedsral securities
laws. Paent and Purchaser, on the one hand, and the Company, on the other hand,
wiil promptly correct eny information provided by it for use in the Offer Documents
if and to the extent that it shall have become false or misicading in any material
vegpect, and Purchaser will 1ake all steps necessary 1 cause the Qffer Documents as
so corracted to be filed with the SEC and to be disseminated 1o holders of the Shares,
in each case as and to the extent required by applicable federal securities laws.

Section 1.2 Company Actions.

(a) As soon as practicable on the date the Offer is commenced,
the Company shall file with the SEC a Solicitation/Recommendation Statement on
Schedule 141-9, which shall, subjeet 10 the provisions of Section 5.5(b), contain the
recammendation referred to in clause (ili} of Section 3.5, At the time the Offer
Documsnts are first mailed to the sharcholders of the Company, the Company shall
mail or causa to be mailed to the sharcholders of the Company such Schedule 14D-9

] )
af together with ruch Offer Documents, The Company further agrees w ke all steps
¥ necessary to cavse the Schedule 14D-9 1o be dissaminated 1o holders of the Shares,
% as and to the extent required by applicable federal securities laws. Each of the

G Company, on the one hand, and Parent and Purchaser, on the other hand, agrees

f promptly 1o correct any information provided by it for use in the Schedule 14D-8 if
? and to the exient that it shal] havs become false and misleading in any material

% respect and the Company frther agrees to take all steps necessary to canse the

;

3 3

2

‘
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Sehedule 14D-9 8s 80 corrected 1 be filed with the SEC and 1o be disseminared to
holders of the Shares, in each case as and to the extent required by applicable federal
seeurities 1aws. Parent and its counsel shall be giver the opporumity 1o review the
Schednle 14D-9 before it is filed with the SEC. In addition, the Company agrses 10
provide Parent, Purchaser and their counsel with any comments, whether wrificn Or
oral, that the Company or its eounsel may receive from time to time fom the SEC or
itg staff with respect 1o the Schedule 14D-9 promptly afier the receipt of such
comments or other communications.

' (b). In conpection with the Offer, the Company will prompuly
furnish o cause to be furnished to Purchaser mailing labels, security position listings
and any available listing, or computer file containing the names and addresses of all
recordholders of the Shares as of the most recent practicable dats, and shall furnish
Purchaser with such additiona! information (including, but not limited to, lista of
holders of the Shares, updated daily, and their addresses, mailing labels and lists of '
security positions) and assistance as Purchaser or its agents may reasanably request
in communiesting the Offer to the record and beneficial holders of the Shares.
Except for such steps as are necessary to disseminate the Offer Documents, Parent
and Purchaser shall hold in confidence the information eonteined in any of such
labels and Ksts and the additiona) information referred to in the preceding sentence,
will uze such information only in cormection with the Offer, and, if this Agreement
i3 terminated, will upon request of the Company deliver or cause to be delivered to |
the Company all copiea of such information then in its possession or the possession

time to time thereafier, subject to compliance with Section 14(f) of the Exchange Act

of jts agents or representatives,
Seetion 1.3 Directors.
E (a) Upon the purchase of Shares pursuant te the Offer and from

. and Rule 14f-] promulgared thereunder, Parent shall be entitled 1o designate such
* rumber of dirsctors of the Company, rounded down to the next whole mumber, s i9
; cqual 1o the product of the rotal number of directors on such Board (glving effect to
! the dircciors designated by Parent pursuant to this sentence) multiplied by the Board
) Fraction. In furtherance theyeof, the Company shall, upon request of the Parent, use
: its reasonable best efforts promprly either to increase the size of the Company Board
of Directors or to secire the resignations of such number of its incumbent directors,
ar both, a3 is necessary 1o enahle such designees of Parent to be so elected or
appointed to the Company Board of Directors, and the Company shall take afl
actions available to the Company to cause such designees of Parent to be 50 elected
or appointed at such time, At such time, the Company shall, if requested by Parent,
also take all action necessary to canse Persons designated by Parent 1o constinme the

AL e e .
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same Board Fraction of (i) each committee of the Company Board of Directors, (i)
cach board of directors (or similey body) of sach Company Subsidiary of the:-
Compeny.and (ifi) each committee (or similar body) of each auch baard.

. (b) :: . The Company shall promply take all actlons required-
pursuant to Section 14(f) of the Exchange Acvand Rule 14f-1 promulgated thereun-
der in-arder to fulfill its obligations under Section: 1.3(a), including mailingto
sharcholders the informarion required by such Scction 14(f) and Rule 1451 as is
necessary o enable Parent’s designees to be elected or appointed to the Company
Board of Directors immediately after the purchase of and paymeat for any Shares by
Parent of any.of its Subsidiarics as a result of which Parent and its Subsidiaries own
beneficially at Jeast 8 majority of them outstanding Shares. Parent or- Purchaser will
supply the. Company all information with respect 1o cither.of them and their nomi-
nees, officers; direciors and Affiliates required o be disclosed by such Section 14(f)

_and Rule J4¢-1, The provisions of this Section 1.3 dre in additicn to and shall not
Timiz:any rights which Purchaser, Parent or any of thelr Affilistes may have as a
holder or beneficial owner of Shares as a matter of law with respect o the election of
directors or otherwise. o - C e

. .+ -(e)- Inthe event that Parent's designess are elected or appointed to

ey the Company Board of Diirectors, until the Effective Time, the Company Board of
S . Direetors shall have atleast two directors who are Independent Rirectors, provided
thar, in.such cvent, if the number of Independent Dircetors shall be-yeduced below
rwo for any reason whatsoever, any remaining Independent Directors (or Independs
ent Director, if there be onky one remaining) shall be entitled to designate Persons to

" “Hill such vacancics who shall be deemed to be Independent Directors for purposcs of -
this Agreement or, if no Independent Director then remaing, the other direetors shall
designate two Persons to fill such vacancies who shall not be shareholders, Affiliates
or assoclates of Parent or Purchaser, and such Persons shall be deemed vo-be Inde.
pendent Directors for purposes of this. Agreement. Narwithstanding anything in this
Agreement to the contrary, in the event that Parent's designess conatitute a majority
of the directors on the Company Board of Directors, the affirmative vote of a

. majority of the Independent Directors shall be required afterthe acceprance for

payment of Shares pursuant to the Offer and prior 1o the Effective Time, to-(a)
amend or terminate this Apreement by the Company, (b) exercise or waive any of the
Company's Hights, benefits or remedies hareunder, or (¢) 1ake any ather:action under
or in connecrion with this Agreement.if such action materially and adversely effects
holders of Shares other than Parent or Purchaser; provided, they if there shall be np
guch directors, such actions may be effected by wnanimons vote of the entire Com-

prty Board of Direetors. - - : '
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Qection 1.4 The Merger. Subject 10 the terms and conditions of this
Agreement, at the Effective Time, the Company and Purchaser shall consuimare &
merger pursuant 10 which (a) Purchaser shell be merged with and into the Company
and the separate corporate existence of Purchaser shall thereupan cease, (b) the
Cempany shell be the successor or SUrviving corperarion in the Merger and shall
continue to be governed by the laws of the State of Delaware, and (¢) the separate
corporate existence of the Company with all its rights, privileges, immunities,
powers and franchises zhall continue unaffected by the Merger, except es set forth in
this Section 1.4. Pursuant to the Merger and effective immediately iollowing the
Merger, (x) the Purchaser Charter, as in effect immediately prior to the Efective
Time, shall be the certificate of incorporation of the Surviving Corporation until
thereafter emended as provided by law and such certificate of incorporation, and (v)
the Purchaser By-Laws, as in effect immediately pricr 10 the Effective Time, shall be
the by-1aws of the Surviving Corporation wntil thereafter amended as provided by
law, by such certificate of incorporetion or by such by-laws. The Merger shall have
the effects specified in the DGCL.

Section 1.5 Effective Time. Parent, Purchaser and the Company will
canse & certificate of merger to be executed and filed on the Closing Date (or on such
other deic a3 Parent end the Company may apree) with the Secretary of Sate of
Delaware s provided in the DGCL. The Merger shall become effective on the date
on which such certificate of merger is duly Sled with the Seeretary of State of the
State of Delaware or such other time as Is agreed vpen by the parties and specified in
sush certificate of merger.

Section 1.6 Closing. The closing of the Merger shall 1ake place at
10:00 a.m. on @ date to be agreed upon by the parties, and if such date is not agreed
upon by the parties, the Closing shall ccour on the second business day after satisfac-
tion or walver of all of the conditions set forth in Aricle Vi, at the offices of
Skadden, Arps, Slate, Meagher & Flom LLE, One Beacon Streat, Boston, Massachu-
getts. .

" Section 1.7 Di MYicers of' 1 : 1
direstors and officers of Purchaser at the Effective Time shall, from and afier
Effective Time, he the directors and officess, respectively, of the Swrviving Corpora-
fion until thefr successars shall have been duly elected or appointed or qualified or
umnti] their earlier death, resignation or removal in accordance with the certificate of
incarporation and the by-laws of the Surviving Corparation. If, at the Effective
Time, a vacancy shall exist on the Compeny Board of Directors or in any office of
the Surviving Corporation, such vacancy may thereafier be filled in the manner
provided by law,
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Section 1.8 Subsequent Actions, Ifat any time after the Effective
Time the Surviving Corporation will consider or be advised that any deeds, bills of

sale, assignments, asshrances or any other actions o things arc necessary or desir-
able to vest, perfect or confirm of record or otherwise in the Surviving Corporation
its right, title or interest in, to or mnder any of the rights, properties or assets of either
of the Company or Purchaser acquired or 1o be aequired by the Surviving Corpora-
Yion as a result of, or in connection with, the Merger or otherwiss 1o cawry oul this
Agreement, the officers and directors of the Surviving Corporation shall be anthe-
rized 1o execute and deliver, in the name and on behalf of either the Compeny or
Purchuser, all such deeds, bills of sale, instruments of conveyanee, assignments and
mssurances and fo take and do, in the name and on behalf of each of such corpora-
fons or otherwise, all such other actions and things as may be necessary or desirable
1o vest, perfect or conflvm any and all right, ttle and interest in, to and under such
rights, properties or assets in the Surviving Corporation or otherwise to carry out this
Agreement, .

Section 1.9 Eharchelders’ Meeting,

(8}  Ifrequired by applleable law in order to conswmmste the
Merger, the Company, acting through the Company Beard of Directoys, shall, in
accordance with applicable law;

(i) duly call, give notice of, convene and hold a special
tmeeting of its sharcholders as promypuly as practicable following the accep-
tance for payment and purchase of Shares by Purchaser pursuant (o the Offer
for the purpose of considering and taking actiom upon the approval of the
Merger and the adoption of this Agreement;

()  prepare and file with the SEC a preliminary proxy or
information statement relaring to the Mergér and this Agreement and use its
reasanable best efforts o obtain and funish the information required to be
included by the SEC in the Proxy Statement and, after consultation with
Parent, to respond promptly 10 shy comments made by the SEC with respect
to the preliminary proxy or information statement and cause a Jefinitive
proxy or information statement, inchding any amendment or supplement
thereto 10 be mailed  its sharcholders, provided that no amendment or
supplement o such proxy or information staternent will be made by the
Company without consultation with Parext and its counsel;
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(i)  include in the Proxy Statement the recommendation of
the Company Board of Divectars that sharcholders pf the Company vote in
favor of the approval of the Merger and the approval and adoption of this
Apgreement; and

(iv)  use its rensonable best efforts 10 solicit from holders of
Shares proxics in favor of the Merger and take all other action necessary ar,
in the reasonable opinion of Parent, advisable to securc any vote or consent
of shapchalders required by the Company Charter and the DGCL, or other
anplicable law, 1o effect the Merger.

(b)  Parent will provide the Company with the information
concerning Parent and Purchaser required 10 be included in the Proxy Statement.

. (¢) Parent shall vote, or canse to be voled, in favor of the approval
of the Merger and the approval and adeprion of this Agreement:

0] all shares of capltal stock of Purchaser, and

(i)  all Shares owned by Parent, Purchaser ar any of
Parent's other Suhsidiaried.

SEﬂﬁﬂn 1.10 IVIEFZET W ithe | =Hro {) nareneicers NGtWiﬂl—
standing Section 1.9, in the event that Parent, Purchaser and eny other Subsidiarics
of Parent shall acquire in the aggregaie a number of the owtstanding shares of cach
class of capital stoek of the Company, pursuant to the Offer or otherwise, sufficicnt
10 enable Purchaser or the Companty to cause the Merger to become effective without
& meeting of sharcholders of the Campany, the parties hercto shall, at the request of
Parent and subject 1o Article VI, take all necessary and appropriate action to canse
the Merger to become effsctive ns soon as practicable after such aequisition, without
A mesting of shareholders of the Company, in accordance with Section 253 of the
DGCL.

ARTICLEI
CONVERSION OF SECURITIES
Section 2.1 Conversion of Capital Stock, As of the Effective Time,

by virtue of the Merger and withowt any further action on the part of the holders of
any Shaves or holders of Purchaser Common Stock:

8
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()  Pumshaser Cammon Stock. Each issued and outstanding share
of Purchaser Commen Stock shall he converted into and become one fully paid and
panassessable share of common stock of the Surviving Carporation.

(b) Cancellation of Treasury Stock and Pare alM,
Each Share owned by the Company as geasury stock and each Share owned by:
Parent, Purchaser or any other whelly owned Suhzidiary of Parent (other than shares
in st accounts, managed accounts, custodial accounts and the like thar are benefi-
elally owned by third parties) shall be cancelled and retired and shall cease wo exist,
and no consideration shall be delivered in exchange therefor.

(¢) Conversion of Shares. Each issued and outstanding Share
{other than Shares to be cancelled in accordance with Section 2.1(b) and other than
any Dissenting Shares) shall be converted into the right to receive the Offer Price,
payable 1o the holder thereof, without inteTest, wpon surrender of the centificate
formerly representing such Share in the manner provided in Section 2.2, From and
afer the Effective Time, all such converted Shares shall no longer be cutstanding
and shall be deemed to be cancelled and retired and shall eease to exist, and cach
holder of a certificate representing any such Shases shall cease to have any rights
with raspect 1o anch shares except the right to receive the Merger Consideration
therefor, Witheut interest, upon the suvender of such cerificate in accordance with
Section 2.2 or the right, if any, 1o recejve payment from the Surviving Corporation of
the "fair value" of fuch Shares as determined in aceordance with Section 262 of the

DGEL.
Scetion 2.2 Exchange of Crriificatey.

(@  Paving Agent. Paventshall designate a bank or wust commpany
10 act a8 agent for the holders of the Shares in connection with the Merger to receive
in trust the funds to which holders of the Shares shall become entitled pursnant 1o
Section 2.1(c). At the Effective Time, Parent or Purchaser shall deposit, or caise 1o
be depasited, with the Paying Agent for the benefit of holders of Shares the aggre-
gate consideration to which such holders shall he entitled at the Effective Time
pursuant 1o Section 2,1(¢). Such fimds shall be invested as direcied by Parent or the
Surviving Corporation pending payment thereof by the Paying Agent 10 holders of
the Shares, Esmings from sueh investmenis shall be the sole and exclusive property
of Purchaser and the Surviving Corporation, and no part of such earnings shall
accrue 1o the benefit of holders of Shares,
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("  Exchange Propedures. As scon as reasanably practicable afier
the Effective Time, Parcnt shall canse the Paying Agent to mail to each holder of
record of a Certifiests ar Certificates, (i) a lenter of trensmitial (which shall specify
that delivery shall be effected, and risk of loss and title vo the Certificates shall pass,
only upon delivery of the Certificates to the Paying Agent and shall be in such farm
and have such other provisions not inconsistent with this Agreement as Parent may
specify) and (i) instructions for use in effecting the surrender of Certifieaves in
exchange for payment of the Merger Consideration. Upon surrender of a Certificate
for capcellation to the Paying Agent or to such other agént ar agents as may be
appointed by Parent, together with such letter of transmittal, duly execured, the
nolder of such Certificate shall be envirled to reeeive In exchange therefor the Merger
Consideration for cach Share formerly reprecented by such Certificare, and the
Certificate so surrendered shall forthwith be cancelled. 1f payment of the Merger
Coansideration is 1o be made o 3 Person other than the Person in whose name the
swrrendered Cepificate is registered, it shall be a condition of payment that the
Certificate so surrendeved shall be praperly endorsed or shall be otherwise in proper
ferm for transfer and that the Person requesting such payment shall have paid any
wansfer and other taxes pequired by reason of the payment of the Merger Consider-
ation 10 a Person ather than the registered holder of the Ceruficate surrendered or
shall have established to the satisfaction of the Surviving Corporation that such tax
either has heen paid or is not applicable. Until surrendered as camemplated by this
Section 2.2, each Certificate shall be deemed at any time after the Effective Time 10
Tepresent only the right to receive the Merger Consideration in cash as confemplated

by this Section 2.2,

: () Transfer Books: No Further Ownership Rights in the Shares.
At the Effective Time, the stock transfer books of the Company shall be closed, and
thereaficr there shall be no further registration of transfers of the Shares an the
records of the Company. From and after the Effective Time, the holders of Certifi=
cates evidencing ownership of the Shares ewsranding immediately prior to the
Effective Time shall cease to have any rights with respect 1o such Shares, except as
otherwise provided for herein or by applicable law. .

(&  Terminaton of Fund: No Lishility. At any time following one
year after the Effective Time, the Strviving Corporation shall be entitled 1o require

the Paying Agent 1oy deliver 1o it any funds (including any eamnings received with
retpacy thereto) that had been made available t the Paying Agent and that have not
been distwrsed 1o holders of Certificates, and thereafter such holders shsll be entitled
1o look only to the Surviving Corporation (subject 1o abandaned property, escheat or
ather similar laws) and only as general ereditors thereof with respect to the Merger
Cemsideration payable upon due swrender of their Certificates, without any interest

10
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thereon. Notwithstanding the foregoing, neither the Surviving Carporation nor the
Paying Agent shall be liable to any holder of 2 Certificate for Merger Consideration
delivered to a public official pursuant to any applicable abandoned property, escheat

or similar law.
Section 2.3 Dissenrting Shares.

(8) Nowwithstanding any provision of this Agreement 10 the
contrary, Dissenting Shares shall not be converted into or represent & right to receive
cach pursuant to Seetion 2.1, but the holder thereof shall be entitled ta only such

Figghs as are granted by the DGCL.

(6) Natwithstanding the provisions of Section 2.3(a), if any holder
of Shares who demands appraisal of his Shares under the DGCL effectively with-
draws or loses {through failure to perfect or otherwise) his right Yo appraisal, then a8
of the Effective Time or the oceuwrrence of such event, whichever later occurs, such
holder's Shares shall automastically be converted into and represent anly the right 10
reccive the Merger Consideration as provided in Section 2.1{(c), without imerest,
upon surrender of the certificate or certifieates representing such Shares pursuant 10

SQection 2.2,

(¢)  The Company shall give Parent (i) prompt notice of By :
written demands received by the Company for appraisal or payment of the fair value
of any Shares, withdrawals of such demands, and any other insrruments served on
the Company pursuant to the DGCL and (if) the opportunity to direct all negotiatjons
and proceedings with respect to demands for appraisal under the DGCL. Except
with the prior written conseat of Parent, the Company shall not voluntarily make any
payment with respect to any demands for appraisal or settle or offer o sertle aqy

such demandds,

Section 24 Company Siack Options.

(2) Az of the Effective Time, each holder of a Cotnpany Qption
chall become entitled to receive, as set forth herein, a Cash Amount and/or & Parent
Option in regpect of such Company Option. The Cash Amovnt, if any, payable with
respect to cach Company Option shall be payable with respect to each Comparny
Opion issued pursuant to the Company Incentive Plan (other than any such option
which has baen designated as a 1995 Option). As of the Effective Time, cach
autstanding Company Option issued pursuant to the Company Incentive Plan (other
than eny such options which has been designated as 2 1999 Option) shall automati-
cally be cancelled upon payment of the Cash Amount. In addition, as of the Effec-

11
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tive Time, cach outstanding 1999 Option shall sutomatically be eonverted into a
Parent Option, as set forth below. With respect 1o any such Pavent Option, (i} the
number of shares of Parent Common Stock swbjeet to such Parent Option will be
determined by multiplying the number of Shares subject to the 1599 Option by the
Option Exchenge Retio, rounding any fractional share down 1o the nearest whole
share, and {ii) the exercise price per share of such Parent Option will be determined
by dividing the exercise price per share applicable o the 1999 Option by the Option
Exchange Ratio, and rounding the exercise price thus determined up to the nearest
whole cent, Except as provided above, the convened or substimated Parent Options
shall be subject to the same terms and conditions (including, without limitation,
expiration date, vesting and exercise provisions) as were applicable to the 1999
Option immediately prior to the Effective Time.

(b)  The Company will take all yecessary and appropriate actions
50 that all stock aption, incéntive or other equity-based plans established by the
Company or any Company Subsidiary shall terminate gs of the Effective Time and
the provitions in any other plan, program or arrangement providing for the issuance
ar grant of any other interest in respect of the capital stock of Company or any
Company Subsidiery shall be deleted, terminated end of no further force or effect ns

of the Effeetive Time.

(¢)  Ifand to the extent necessary or required by the terms of the
plans governing Company Options ar pursuant 1o the termis of any Company Option
granted thereunder, the Company shall use its reasonable best efforts to obtain the
consent of each holder of outstanding Cempany Options to the foregoing treatment
of such Company Options.

ARTICLEIN

REPRESENTATIONS AND
WARRANTIES OF THE COMPANY

Except as set forth in the Disclosuze Schedule, the Campany repre-
sents and warrants 1o Parent and Purchaser that all of the statements contained in this
Artiels TII are true and correct as of the date of this Agreement (or, if made as of a
specified date, as of such date), and will be e and comect as of the Closing Date as
though made on the Clogsing Data, Fach exception set farth in the Disclosure
Schedule and each other response to this Agreemens set forth in the Disclosure
Schedule is idemifled by reference to, or has been grouped under a heading referring
10, a apecific individual section of this Agreement and relates only to such section,

12
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except to the extent that one portion of the Disclosure Schedule specificglly rafers 1o
another portion thereof, identifying such other portion by section reference or similar

specific cross reference.

Section 3.1 Orpgnizet i i i
Company and each Company Submd:my isa cnrpnraﬂon duly orgnmzed validly
existing and i pood standing under the laws of the jurisdiction of its Incorporation
end has the requisite corporate power and authority necessary 1o own, lease and
operate the properties it purports to own, Jease or operate and to carry on its business
as it s now being conducred or prasently preposed 1o be conducted. The Company
and each Compeany Subsidiary is duly qualified or licensed as a foreign corporation
to do business, and is in geed standing, in each jirisdietion where the character of
the propentics owned, Jeased or operated by it or the nature of its achivities makes
such qualification or licensing necessary, except for such failwes to be so duly
qualified or licensed and in good standing that would not have a material adverse
effect an the Company end itg Subsidiaries, taken as a whaole. A uue, complet and
coarect list of all of the Company Subsidiarics, together with the jurizdiction of
incorporation of each such Company Subsidiary, the authorized capitalization of
each such Company Subsidiary, and the percentage of each such Company's
Subsidiary’s outstanding capital stock owned by the Company or anether Company
Subsidiary, is set forth in Section 3.1 of the Disclonme Schedule. The Company
does not directly or indirectly own any equity or similar interest in, or any interest -
convertible inmto or exchangeable or exercisable for, any equity or similar interest in,
any eprporation, parmership, joint venture or other business association or entity,
excluding securities in any publicly raded compeny held for Invesumen by the
Company and eomprising less than one pereent of the autgtanding atack of auch

COmpany.

Seetion 3.2 Ceri i s, The Company
has herstofore furnished 1o Parem a true, cnmpleta and curm:t cupy of the Company
Charter and the Company By-Laws and has made available to Pavent true, complete
and corvect copies of the Subsidiary Documents. There has been no amendment 1o
or change in any of the Company Charter or Company By-Laws since the time of
their delivery 1o Parent by the Company. The Company Charter, Company By-Laws
and Subsidiary Documents are in A1l force and effect. Neither the Company nor any
Company Subsidiary is fu vielation of any of the provisions of the Company Charter,
Company By-Laws or Subsidiary Documents, as the case may be,

13
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Section 3.3 Capitalizetion.

(a)  The authorized capital stock of the Company consists of fifty
million (50,000,000) Shares and two million (2,000,000) shares of Prefeyred Stock.
As of the clase of business on December 20, 1999, (i) 17,373,191 Shares are fasned
and outstanding; (i) ne Shares are held in the weasary of the Company; (iii) no
shares of Preferred Stock are issued and outstanding; and (iv) an agpregate of
6,064,825 Shares are reserved for issuance upon excreise of Company Options
granicd pursuant 1o the Company Stack Option Plan and the Company Incentive
Plan. All the outsianding shares of the Company's capital stock are, and all Shares
reserved for issuance as specified shove, upon issuance on the terms and ¢onditions
specified in the instruments pursuant to which they are isguable, shall be, duly
authorized, validly issued, fully paid and nonasscssable. None of the owstanding
shares of the Company's capital stock have been issued in violation of any federal or
atate securities laws. The Compsny hae delivered to Parent a complete and correct
list, as of the ¢lase of business an December 20, 1999, of the nwmber of shares of the
Company's capital stock subject to outstanding stock options {and the exercise prices
thereaf) or other rights to purchase or receive shares of the Company's capital stock.
Since December 20, 1999, there have besn no changes 1o the authorized capital stock
of the Company or the number of Shares or shares of Preferred Stock outstanding
sxeept for issuances of Shares upon exercise of Company Oprons outstanding as of
such date and reflected an the st delivered to Parent described in the preceding
sentence. Since December 20, 1999, no options or rights of any kind to acquire any
shares of capital stock of the Company have been issued, granted or otherwise
commited. ARl of the outstanding shares of capital stock of each Company Subsid-
igry are duly authorized, validly issued, fully paid and nonzssessable, and all such
shares (other than directors” qualifying shaves in the case of foreign Suhsidiaries) are
owned by the Company or 2 Company Subsidiary free and clear of all Liens. Thae
are no acerued and unpaid dividends with respect to any ourstanding shaves of capital
sock of the Company. 2

(#)  Exeeptas described under Section 3.3(a), there areno equity
sceurifies of eny class of the Campany or any Company, Subsidiary or any secuity
exchangeable into or exercisable for such cquity securities, issued, reserved for

_issuance or outstanding. Except as described under Section 3.3(a), there are-no
aptions, warrants, calls, rights, sommitments or agreements of any character to
which the Cerpany or any Company Subsidiary is 8 party, or by which the Com-
pany or any Company Subsidiary is bound, obligaring the Company or eny Corn-
pany Subsidiary to issue, deliver or sell, or cause to be issued, delivered or sold,
additional shares of capital stock of the Company or any Company Subsidiary or
obligating the Company or any Company Subsidiary to grant, extend or accelerste
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the vesting of or enter into agy such option, warrinl, call, right, connnitmem_ or
agreement, There is no Voting Debit of the Company or any Company Subsidiary
isened znd outstanding. There are no voting rusts {other than the Veting Trust),
proxies or other similar sgreements of wnderstandings with respect to the shﬂ'rcﬂ of
eapital srock of the Company or any Company Subsidiary. There ar¢ no obligations,
contingent or otherwise, of the Company Of any Company Subsidiary 1o repurchase,
redeem or otherwise ecquire any shares of eapital swock of the Company or any
Company Subsidiary or to provide fimds to or make any investment (in the form of 2
Yoan, capital contribution or otherwisc) in any Company Subsidiary or any other
emtity.

. Section 3.4 Authority Relative to this Agresment- Subject only to
the approval of the Company's shareholders deseribed below, the Company has all
necessary comorare power and autherity 1o execule and deliver this Agreement and
cach instroment required hereby 1o be executed and delivered at the Closing by the
Company and to pevform its obligations hereunder and 1o consummate the Transac-
tions to Which it is a parry. ‘The execution and delivery of this Agreement and gach
instrument required heveby 10 be exseued and delivered at the Closing by the
Company and the consummation by the Company of the Merger and the Transac-
tions to which it is a party have bean duly and validly autharized by all necessary
corporate setion on the part of the Company, subject only 10 the approval of this
Agreement and the Merger by the Company's shareholders under the DGCL and the
Company Charter by the effimmauive vote of the holders of a majority of outstanding
Sharss, This Agreement has been duly and validly exceuind and delivered by the
Company and, assuming the due authorization, execution and delivery by Patent and
Purchnser, 2s applicable, constitutes the legal, valid and binding obligation of the
Company, enforceable in accordance with its terms, except ag such enforceability
may be limited by hankruptcy, insalvency, frandulent conveyance, reorganization,
moratorium or other similar laws now or hereafter in effect relating to ereditors’
rights and by general equiteble principles (regardless of whethey enforceability is
congidered in a proceeding in ¢quity ar at law).

Section 3.5 Boa wvals Re i g .
guired. The Company Board of Directors, at a meeting duly called and held, has (i)
unanimously determined thet each of the Agreement, the Offer and the Merger are
advisahle, fair to and in the best interests of the shareholders of the Company, (il)
approved the T fans, (ifi) resolved 1o recommend that the sharcholders of the
Company accept the Offer, tender their Shares t¢ Purchaser pursudnt to the Offer and
approve and edopt this Agreement and the Merger, (iv) determined w0 v}ai,{e any
rights the Company may have under any agrecment or otherwise 1o objest ip the
iranafer to Purchaser in the Offer of all Shares held by the Major Sharehnldcgﬂnd
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(v) consentad 1o the transfer to Purchaser of a]l such Shares, and none of the afore~
said actions by the Company Board of Directors hias been amended, rescinded or
modified. The action taken by the Company Boerd of Direciors constmes appreval
of the Merger and the other Transaetions by the Company Board of Dirertors under
(a) the provisions of Section 203 of the DGCL such that Section 203 of the DGCL
does not apply to the execution, delivery or patformance of this Agreement, the
Stock Tender Agreement or the Stockhelders' Stock Tender Agreement or the
consummation of The Merger or the Transacrions and (b) Article Eleventh of the
Company Charter such that the affirmative vote of the holders of a majority of the
outstanding Shares is the only vote of the holders of any class or serjes of the
Company's capital stock neeessary 10 approve this Agreement and the Merger. No
other state takeover statuie is applicable to the Merger or the other Transactions. Mo
vote of any elass or series of the Company's capital stock is necessary 10 APRrove any
of the Transactions other than the Merger.

Secticn 3.6 Agresments

(8)  Section 3.6(2) of the Disclosure Schedule sets forth a st of all
Company Agreements (i) which contain non-competition or gimilar restrictive
provisions with respect fo the Company; (i) which are material 1o the Company's
business or operarions; (iii) Whereby the Company is obligated o make royalty
payments to third parties; (iv)-with consultants involved in the development of any .
of the Company's Produets or services; and (v} with the Major Shargholder or any of
jts Affiliates of Associates.

() (i) Neither the Company nor any Company Subsidiary has
breached, is in default under, or has received written notice of any breach of or
default under any Material Contract, (if) to the Company's knowledpe, no other party
to any Material Conact has breached ar is in default of any of its ablipations
thereunder, (i) sach Material Comwact is in full force and effect, except in any such

) case for breaches, defaults or failures to be in full force and effect that is not cur-
rently having or would not have & maverial adverse effect on the Company and the
Company Subsidiaries, aken as a whole, and (iv) sach Material Contract is & legal,
valid and binding obligation of the Company or Company Subsidiary and, to the
knowledge of the Company, each of the ather parties thereto, and is enforeeable in
accordance with its terms, except that the enforcement thereof may be limited by (A)
benkruptcy, insolvensy, reotganization, mortarium or other similar laws now ar
hereafier in effect relating to ereditors' rights gencrally and (B) general principles of

equiry.
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Seetion 3.7 No Conflict; Renuired Filings and Consents.

(2)  Theexecution and delivery of this Agreement and each
instrument required hereby 1o be executed and delivered by the Company at the
Closing docs not, the performance by the Company of this Agreerert, and the
cansurunation by the Company of the Transactions will nat, (i) canflict with or
vitlate the Company Charter or Company By-Laws, (ii) conflict with or violate any
law, rule, regutation, order, judgment or decree applicable to the Company or any
Compeny Subsidiary or by which any of their respective propertivs is bound er
affected, or (3if) result in any breach of or constitute a default (or an evere that with
notice or lapse of time or both wonld became a default), or impair the Company”s or
amy of its Subsidiarics” rights or alter the rights or obligations of any third perty
under, or give to others any rights of wermination, amendment, acceleration or
cancellation of, o7 result in the creation of a Lien on eny of the properties or assets of
the Company or any Company Subsidiavy pursuant vo, any Company Agreement,
except in the case of (if) and (iff) for any such conflicts, vielations, breashes, defaults
or other oceurrences that would not have a material adverse effect on the Company
and the Company Subsjdiarjes, taken as & whole.

(b)  The exccution and delivery of this Agreement or any instrn-
ment required herchby to be executed and daljvered by the Company at the Closing
does not, the performance by the Cornpany of this Agreement, and the consumma- .
tion by the Compeany of the Transections o which it is a party will not require any
consent, approval, antharization or permit of; or filing with or notification 1o, any
Gavernmental Entity, except (i) the filings, consents and approvals as may be
required under the HSR Act, (if) the filing of the Schedule 14D-9, the Proxy State-
ment and any filings required by Rule 14f-1 promulgated under the Exchange Act
with the SEC in aceordance with the Exchange Aet, (iil) such consents, approvals,
orders, authorizations, regisirations, declarations and filings as may be required
under spplicable federal and state securitics laws and the laws of any foreign
couniry, {iv) the filing and recordation of appropriate merger or other documents as
required by the DGCL, end (v) such other consents, approvals, suthonzabons or’
permits which, if not obtained.or made, would not have a material adverse effect on
the Company wnd the Company Subsidiaries, taken as a whole.

Section 3.8 Compliance; Permits.

(8)  Neither the Company nor any Company Subsidiary is in
eonflict with, or in default or violation of (and has not received any notices of
viplation with respect to), any law, mle, repuilation, order, judgment ot decree
applicable 1o the Company or any Company Subsidiary or by which any of their

17

TRADEMARK
REEL: 002817 FRAME: 0164



03-22-04  12:02pm From=-EMC LEGAL 5082037189 T-302 P.26/77 F-B56
UJ'ID'UJ}&UE!UWM From=smi LELAL bUMLHE 1 ad T=¢rg  P.2d F-GEH

respective properties is bound or affected, and the Company is not aware of any such
conflict, default or violation thereunder, except in cach case for any such canflicts,
defaults or viclations that is not currently having or would not kave 3 material
adverse eflect an the Cornpany and the Compeny Subsidiaries, 1aken a5 2 whole.

()  The Company and the Company Subsidiaries hald all Com-
pany Permits. The Company Permits are in full force and effect, have not been
violated in amy respeet that is currently having er would have a maerial adverse
effact on The Compeny and the Company Subsidiarics, taken as a whole and, to the
knowledge of the Company, no suspension, revocation or cancellation thereof has

. been threatened and there is no action, proceeding or investigation pending or,
‘hreatened regarding suspension, revocation or eancellation of any Company
Permits, except where the suspension, vevecation or eaneellation of such Company
Permits would not have s material adverse effect on the Company and the Company
Subsidiaries, taken as a whole,

' Section 3.9 SEC Filinge: Financin) Staraments.

(8  The Company has timaly filed and made avajlable to Parent
all Campany SEC Documents. The Company SEC Documents (i) at the time filed,
complied in all material zespects with the ppplicable requirements of the Securities
Act and the Exchange Agt, as the case may be, and (ii) did not a1 the time they were
fited (or if amended or superseded by s filing prior to the date of this Agreement,
then on the date of such filing) contain any nntroe statement of a material fact or
omit 1o state a material fact required 10 be stated in such Company SEG Documents
or necessary in order to make the systements in such Company SEC Documennts, in
light of the circumstances under which they were made, not misleading. No Com-
pany Subsidiary iz required 1o file any forms, reports, schedules, statements or other
documents with the SEC,

(k)  Each of the conselidated financial statements (including, fn
each case, any related notes), contained in the Company SEC Documents, including
any Company SEC Documents filed after the date of this Agreement until the
Closing, complied, as of its respective date, in all material respects with all applica-
ble accownting requirements and the published rules and regulations of the SEC with
respect thereto, was prepared in accordance with GAAP (except as may be indicated
in the notes therern) applied on a consistent basis throughout the periods involved
and fairly presented the consolidated financial position of the Company and its
Subsidiaries as at the respective dates and the consolidared results of its operations
and eash flows for the periods indicated, exeept that the unaydited interim financial
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statements Were ot are subject 1o normal and recurting year-end adjusunents which
were not or are not expected 1o be matesial in amount.

Section 3,10 Akscuce in C 0 ts. Sines the
Balance Sheet Date, the Company has conducted its business in the ordinary course
consistent with past practice and, since such date, there has not oceutred: (i) any
change, development, event or other ciscumstanee, sitnation or state of affairs that
has had or may reasonably be supected to have 3 material adverse cifect on the
Company and the Compeny Subsidiaries, taken a3 4 whele; Gi) any damage to,
destruction or loss of any asset of the Company or any Company Subsidiary
(whether or not covered by insurance) ihat could reasonably be expected to have a
mmterial adversa effect on the Company and the Company Subsidiaries, taken as a
whole: (iif) amy material change by the Company in its accounting methods, prinei-
ples or practices; (iv) eny material revaluation by the Company of any of its assers,
including, withont lmitation, writing down the value of inventory or writing off
notes or accounts receivable other than in the ordinary course of business consistent
with past practice; (V) any sale of a marerial amount of assets (tangible or intangible)
of the Company; or (vi) any other action or event that would have yequired the
consent of Parent pursuant to Section 5.1 had such action or event ocenrred after the

date of this Agreement,

Section 3.11 Ne Undisclosed Tiabilities, Except as disclosed in the
Compawy SEC Documents, neither the Company nor any Company Subsidiary has
any liabilities (absolute, acemed, contingent or otherwise), except Lisbilities (a)
adequately provided for in the Balance Sheet, (b) incwred in the ordinary course of
business consistent with past practice and not required under GAAP to be reflected
in the Balance Sheet, {¢) incurred since the Balance Sheet Date in the ordinary
course of business consigtent with past practice, (d) incurred in connection with this
Agreement or () which would not have a material adverse effect on the Company
and the Company Subsidiaries, taken as & whole.

Section 3.12 Absence of Litigation. There are no claims, actions,
suits, proceedings or investigations (i) pending against the Company or any Com-
pany Subsidiary or any properties or assets of the Company or any Company
Subsidiary or (i1} to the knowledge of the Company, threatened egainst the Company
or any Company Subsidiary, or any properties or assets of the Company or any
Company Subsidiary, which may be reasonably expected 1o have a material adverse
effect on the Company and the Company Subsidiaries, taken as a whole. To the
knowledge of the Company, there are no claims, actions, suits, proceedings or
investigations against the Major Shaveholder that velate to the business, properties or
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assetd of the Company or any Company Subsidiary or thay canld result in any
liability to the Company or any Company Subgidiary,

Section 3.3 Emx
Agresments,

(8)  Section 3.13(a) of the Disclosure Schedule lists all employee
benefit plans of the Company, the Company Subsidiaries or any ERISA Affiliate,
whether or not incorporated, that together with the Company would be deemed a
single employer within the meaning af Seetion 4001(h) of ERISA, including,
without limitation, any employment agrecments or any pension, retirement, profit.
charing, bonus, stock option, incentive, deferred compensation, SEVErance, fermina-
vion pay, welfare or other similar plan, contract, agreement, arrangement or prectice
in ‘which one er more employees (including, without limitation, former employees or
beneficlaries of employess or former employees) of the Company or & Company
Subsidiary perticipates or is eligible 1o pasticipate. For these purposes, such Plans
ghal! include, without limitation, any employee hensfit plan (as such term is de-
seribed in. Section 3(3) of ERISA, or any plan, practice or arrangement that consti-
tutes a'*“frings hanafit" plan, vacation plan or policy, sick leave program, medical,
disability or life insurance plan (including, withowut limitation, those employment or
other aprecments that contain “golden perachute” provisions). Neither the Company
nor any Company Subsidiary has established or maintains any plan, program or
arranzement to provide past-retirement medical benefits vo any employee, former
employee or beneficiary of any employee or former employee, other than coverage
mandaied by applicable law. Each Plan has been administered in material compli-
anee with it8 terms end is in compliance with ERISA and the regulations promul-
gated thereunder (to the extent applicable), as well as with all other applicable
federal, state and local siatates and regulations.

(»)  Each Qualified Plan has been determined by the [RS 1o be so
qualified and the Company is not aware of any fact or circumstance which could
adversely effeer such qualificd status, Al repons and other documents required by
law or contraet to be filed with any Governrnental Entity or distributed 1o plan
participants or beneficiaries have been timely filed or distributed. Copies of the
Plans and any amendments or trugts related thereto, Form 5500 (including financial
andits and schedules thereto a5 required by law) for the immediately preceding three
yerrs, summary plan descriptions, and the most recent determination letters or
determination Jetter requests have been made avajlable to Parent. Neither the
Company nor any Company Subsidiary nor any Plan has engaged in any tmnsaction
prohihited vmder the provisions of Section 4975 of the Cods or Section 406 of
ERISA. No Plan has incurred an accumulated funding defliciency, as defined in
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Section 412(a) of the Code and Section 302 of ERIBA, and neither the Company nor
any Company Subsidiary has incurred any resulting liahility for exeise tax under
Sections 4975 or 4976 of the Code or penalty pursuant to Sections 409 or 502(1) of
ERISA dué 1o the IRS ar the PFBGC. There has been nio termination, partial iermine-
fion or discontisuance of contributions to any Qualified Plan without notice to and
approval by the IRS, No Tile IV Plan is or has been maintained by the Company or
any ERISA Affiliete, There have be€n no "repartable events” (as such phrase is
defined in Section 4043 of ERISA) with respect 1o any Qualifisd Plan. The Com-
pany and its ERISA Affiliates do not have and never have had any cbligation to
contribute to or other liability with respeet to any “multi-cmployer plan” (a5 such
term iy defined in Seetion 4001{a)(3) of ERISA).

(¢)  Section 3.13(¢) of the Disclosure Schedule sets forth a true,
complete and correct list of (§) all employment of consulting agreements with
employees of the Company or any Company Subsidiary obligating the Company or
eny Company Subsidiary 10 make annual cash payments in an amount exceeding
$100,000; (ii) all employees of the Compaty or any Compeny Subsidiary who have
exccuted 2 non-competition agreement with the Company or any of its Subsidiaries;
(iii) all Severance Agreements, programs and policies of the Compeny or any
Company Subsidiary with or relating to its employees; and (jv) all plans, programs,
agreements and other arrangements of the Company or any Company Subsidiary
with or relating 1o i1s vespeciive employees which contain change in control provi-
siops. “rve, complete and comreet copies of each of the foregoing agrecments have
been made available 1 Parent.

) (d) No liability under Title IV or Section 302 of ERISA has been
incurred by the Company or any ERISA Affiliste that has not been satisfied in full,
and no condition exists that presents a material risk 1o the Company or any ERISA
Affiliare of incwTing any such lHability, other than liability for premiums due the
PBGC (which premiums have been paid when due).

(@ Al conibutions required to be made with respeet 1o any Plan
on of priar to the Effective Time have been timely made or are reflected on the
Balance Sheet. There are no pending or, to the Company's knowledge, threatened or
antlcipated claims by or on behalf of apy Plan, by any employee or beneficiary
covered under any such Plan, or otherwise involving any such Plan (other than
routine claims for benefiis).

() The consummation of the Merger or the other Transactons
will not, ejther alone or in combination with another event, (i) entitle any current or
former employee or officer of the Company or any Company Subsidiary to sever-
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ance pey, unemployment compensation of any ather payment, except as gxpressl}r
provided in this Agreement, or (if) accelerate the time of payment or vesting, of
increase the amount of campensation due any such cmployee or officer.

{g)  Thereis no contract, agreement, plan or arrangement, mclud-
ing but not limired to the provisions of thig Agrcement, covering any emplayee or
former employee of the Company or any Company Subsidiary that, individually or
collectively, conld give rise to the payment of any amount that would not be dedust-
ible pursuant i» Sections 280G or 162(m) of the Code.

Sﬁcﬁon 3.14 Labor Marters.

(a)  The Company and its Subsidiaries arc in compliance with all
applicable laws respecting employment and employment practices, terms and
conditions of employment 2nd wages and hours, and are not engeged in any unfair
laber practices; .

()  There are no conroversies pending or, 1o the knowledge of the
Company or any of its Subsidiaries, threatened, hetween the Company or any of its
Subsldiaries and any of their respective employees, consultants or independent
comractors, which controversies have had or may reasonably he expected 10 have 5
material adverge effect on the Company snd the Company Subsidiaries, taken asa .

whnle; )

{¢)  Neither the Company nor any Company Subsidiary is a party
1o any eollective bargaining sgreement or other labor union contract applicable 1o
Persons employed by the Compary or any Company Subsidiary, nor does the -
Company or any Company Swbsidiary know of any activities or proceedings of any
labor union to organize any such employees;

(d)  The Campany has no knowledge of any labaor disputes, strikes,
slowdowns, work stoppages, lockouts, or threats thereof, by or with respeet to any
emplayees of, or consuitams or independent contractors to, the Company; and

- (&)  There are no labor disputes, strikes, slowdowns, work stup-
pages, lockowts, or threats theveof, by or with respect to any employees of, or
canaultamts oy independent contractors to, any Company Subsidiary, except such
disputes, sirikes, slowdowns, work stoppages, lockouts, or threats thereof that weuld
not have 8 material adverse effect on the Company and the Company Subsidiaries

_ taken as & whole.
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Section 3.15 Propertics: Fncumbrapges The Company and cach

Company Subsidiary has good, valid and marketable title to, or a valid leasehold
interest in, all the properties and assets that it purports to own or lease (real, personal
and mixed, tangible and imangible), including, witheut limitation, all the properties
and assets reflected in the Balance Shezt (except for personal propexty sold since the
Balance Sheet Date in the ordinary course of business consistant with past practies),
except 29 would not have a maicrial adverse effect on the Company and ihe Com-
pany Subsidiaries, taken as a whole. All properties and assets raflected in the
Balance Sheet are frec and clear of all Liens, except for Livns reflected on the
Balance Sheet and Liens for current taxes not yet due and other Liens thet do oot
materially detract from the value or impair the use of the property or assets subject

thereto,
Section 3.16 Texes.

(a)  The Company and cach Company Subsidiary has filed with
the appropriate taxing authorities all Tax Returns required to he filed by tham, except
whese the failure to file such Tax Remuns would aof have 2 material adverse effect
on the Company and the Company Subsidiaries, taken as a whole. All Taxes due
and owing by the Company and the Company Subsidiaries have been paid or
adequately reserved for, except to the exient sny fafhure to pay or reseyve would not
have a material adverse effect on the Company and the Company Subsidiaries, taken
as a whale, or except to the extent such Taxes are being contested in good faith by
appropriate proceedings (to the extenr that any sueh proceedings are required).

There are no Tax Liens on any assets of the Company or any Company Subsidiary
other than Liens relating 1o Taxes not yet due and payable. Neither the Company nor
any Company Subsidiary has granted any waiver of any statue of limitadons with
respeet to, oy any extension of a peried for the assessment of, any Tax. The accruals
and reserves for Taxes (including deferred raxes) reflected in the Balance Sheet are
in all material respects adequate to cover all Taxes accruable thronpgh the date thereof
(including interest and penalties, if any, thereon and Taxes being contested) in
sccordance with GAAP applied on g consistent basis with the Balance Sheet.

()  Neither the Company nor any Company Subsidiary is, or has
beey, & United Staras real property holding corporation (as defined in Section
§97(c)(2) of the Code) during the applicable period speeified in Section
BO7(e)(1)(A)G) of the Code.

(¢)  The Company and each Company Subsidiary has withheld

with respect to its employees all federal and state Taxes required 10 be withheld,
except to the extent any failore to withhold would not have a material adverse effect
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on the Company and the Company Subsidiaries, taken 85 a whole. Neither the

Company nor any Compeny Subsidiary has been delinquent in the payment of any

Tax, except 1o the extent any faihure to pay such Tax would not have a material

adverse effect on the Company end the Company Subsidiaries, taken as a whale.

Neither the Company nor any Company Subsidiary has received any writlen notice

of any Tax deficiency owstanding, proposed or assessed against the Company or any
it Cotapany Subsidiary. Neither the Company nor any of its Subsidiaries has received
any writien notice of any audit examination, deficiency, refund litigation, propased
adjustment or matter in conmroversy with respect 1o any Tax Retun of the Company
ar any of its Subsidiaries. Neither the Compeany nor any Company Subsidiary has
filed any consent agreement vnder Section 341(f) of the Code or agreed 1o have
Section 341{D)(2) of the Code apply to any disposition of a subseetion (£} asset (as
defined in Section 341(5)(4) of the Code) owned by the Company, Meither the
Company nor any Company Subsidiary is a party 10 or bound by any tax indemmity,
tax sharing or 1ax allocation agreements. Except for the group of which the Comr
pany and its Subsidiarica are now currently members, neither the Company nor any
of its Subsidiaries has sver been a mernber of an affilisted group of corporations
within the meaning of-Section 1504 of the Code, oy any similar affilisted, consoli-
dated, combined, tnitary or similar gronp for 18X purposes under state, local or
foreign lew, or has any Yability for Taxcs of any Person (other than the Company
and its Subsidiaries) mmder Treasury Regulation Section 1,1502-6 or any similar
provision of siate, local or foreign law as a transferee or successor, by contract or
otherwise. Neither the Company nor any Company Subsidiary has or will have mmy
Hability for Taxes for any taxable period or portion thereof ending on or before the
Closing Date (including any liability for Taxes of the Major Shareholder or any past
or present Subsidiary of the Majer Sharcholder under Treasury Repnlation Sectlon
1.1502-6 or any similar provision of state, local or foreign law), other than Taxes of
the Company or any Compeny Subsidiary for the taxeble periods beginning on ar
after January 1, 1999 and ending on or before the Closing Date to the extent that
snch Taxes will be inclnded in accordance with GAAP in the reserve for Taxes
reflected in the financial statements of the Company and the Comnpany Subsidiaries
which include such periods. Neither the Company nor any Company Subsidiary has
agreed 1o make nor is it required to make any matcrial adjustment under Section
481(a) of the Code by reason of a change in accounting method or otherwise.
Neither the Company nor any Company Subsidiary has constirured either a "distrib-
vting corporation” or a "controlled corporation” (within the meaning of Section
355(a)(1)(A) of the Code) in a distribnion of stock qualifying for tax-free eatment
under Scation 335(a) of the Code, either (i) in the twa years prior to the datc of this
Agreement or (ii) in & diswituion which could otherwise constifute part of a "plan”
o "series of related traneaciiona” (within the meaning of Section 355(¢) of the Code)
in conjunction with the Offer or the Merger.
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(d)  As soon as practicable afier the public announcement of the
execution of this Agreement, the Campany will provide Parem with written sched-
ules of (i) the 1axable years of the Company for which the atatute of limitations with
respect to Taxes have not expired, (if) with respect 1o Taxes, thase vears for which
examinations have been completed, these years for which examinations are presently
heing conducted, those years for which exeminations have not yet been initiated and
those years for which requived Tax Retuns have not yet been filed, (1ii) all elections
with respect 1o Taxes affecting the Company as of the date hereof, (iv) the Com-
pany's basis in each Company Subsidiary, (v) the earnings and profits (including any
sdijustment required by Section 1503(e) of the Code) for cach Compuny Subsidiary,
and (vi) the foreign countries in which the Company or its Subsidiaries has or has
had a permenent establishment, s defined in any applicable Tax treaty or cenvention
between the United States and such foreign county,

Section 3.17 Epvironmental Matiers

i} (&) The Company and cach Company Subsidiary is in full
compliance with all applieable Environmental Laws except where the failore 1o be in
campliance with such Environmental Laws would not have a material edverse effect
on the Company and its Subsidiaries 1aken a5 8 whole; neither the Company nor any
of its Subsidiaries has received any communication from a Governmenal Entity,
citizens proup, employee or other Person that elleges that the Company or any
Company Subsidiary is not in such full compliance; and there are no cireumstences
that may prevent or interfere with such full compliance in the future, except where
the failure to be in full compliance would not have & material adverse effect on the
Company end its Subsidiaries taken as & whole.

(1) There is no Environmental Claim pending against the Cam-
pany or any of its Subsidiaries or, 10 the Company’s knowledge, threatened against
any Person whose lability for any Environmental Claim the Company or any
Company Subsidiary has or may have retained or assumed cither contractually or by
operation of law. '

(©)  To the knowledge of the Company, there are no past or
present actions, activities, circumstances, conditions, events or incidents, ineluding
the Release, emission, discharge or disposal of any Materials of Envitonimenial
Concermn, that conld reasonably be expected to constitute the basis for an Environ-
menteal Claim against the Company or any Sempany Subsidiary or dgainst any
Person whoae Yiahility for any Environmeniel Claim the Company or eny Company
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Subsidiary has or may have retaingd or assumed either contracturlly or by operation
of law.

(d)  The Company and its Subsidiaries have delivered or otherwise
made availgble for inspection 1o Parent true, complets and corvect capies of any
reports, studies, analyses, 1ests or monitéring posaessed by the Compeny or its
Subsidiaries pertaining 1o Materials of Environmental Concem in, on, beneath or
adjacent t0 any property currently or formerly owned, operated or Jeased by the
Cornypany or its Subsidiarics or regarding the Company's or its Subsidiaries’ compli-
ance with applicable Environmental Laws,

Section 3.18 Intellecrual Property.

(@)  The Company or its Subsidiarics owns, or s licensed or
otherwise poasesses legally enforceable rights to use, all Company Inellectal
Property Rights. ‘Set forth in Section 3.18(a) of the Disclosure Schedule is a list of
(i) alt Company-owned patent applications and issued patents, trademark applica-
tiong and registrations, matcral wregistered trademarks and registered copyrights
and (ii) all InteNecnml Property of third partics used in or with the Campany's
Producis or services.

_._ (M  Eitherthe Company or one of its Subsidiaries is the sole and
exclusive owner of all right, title and interest in and o {free and clear of any Liens),
or i the exclugive or non-exclusive licensee of, the Company Intellectual Property
Rights, and, in the case of Company Intellectual Property Rights owned by the
Company or any Company Subsidiary, has sole and exensive rights (and is not
contractnally obligated to pay any compensation to any third party in respect thereof)
to the use Thereof and the material covered therehy. Major Sharehofder has no rights
in or 10 any of the Company Intellectval Property Rights, No claims with respaet to
the Company Intellectual Property Rights have been asserred or are, 1o the Com-
pany's knowledge, threatened by any Person (1) to the affiect that the manufactye,
sale, licensing or use of any of the Produets or services of the Company or any
Company Subsidiary as now manufuctured, sold or licensed or nsed or proposed for
manufacture, use, sale or licensing by the Company or any Campany Subsidiary
infringes on any intellectusl property or other proprierary rights of any third party,
(18} against the use by the Company or any Company Subsidiary of any Trademarks,
Trade Secrets, Copyriphts, Patents, technology, or knew-how or applications nsed in
the business of the Company and its Subsidiaries as currently conducted or ag
presently proposed to be conducted, or (iii) challenging the ownership or use by the
Company or any Company Subsidiary or the validity of any of the Company
Tntellectual Property Rights. All Patents, Trademarks and Copyriphts held by the
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Campany and its Svbsidiaries and used inthe Imsinegs of the Company or it8
Suhsidiaries as currently conducted or as presently praposcd 10 be condueted are
valid, subsisting, in full force and cffect, and have not expired or been cancelled or
abandaned. To the knowledge of the Company, there 15 no unauthorized wse,
infringement or misappropristion of any of the Company Tmtellectal Property Rights
by any third party, including any employee or former employe2 of the Campeny or
any Company Subsidiary, No Company Intellectual Property Right or Product or
service of the Company or any Company Subsidiary is subject to any pustanding
daeree, order, judgment or stipulation reswicring in any manner the use, sale or
ficensing thereof by the Company or any of its Subsjdiaries. Neither the Company
nor any of i1s Subsidiaties has entered jnto any agresment under which the Company
or its Subsidiaties is restricted from using or licensing any Company Intellectual
Property Rights or selling or otherwise distriburing any of its Products oy services.

(¢)  The consummation of the Transactions to which the Company
' e i3 & party will not result in any loss or impalrment of the Company's, or any Com-
pany Subsidiary's awnership of or right to nse any of the material Company Intellec-
tuel Praperty Rights, nor require the consens of any Governmental Entity of third
party with respect t¢ any of the material Company Intellectual Property Rights,

{d) Al personnel, including employess, apents, consultants and
cantractors, who have contributes 1o or participated in the conception and develop-
ment of any part of the Company Intellectual Property Rights on behalf of the
Cempany have executed nondisclasure agreements that adequately proteet the
Company's propriciary interests in the Company Intellectual Property Rights and
either (i) have bean a parry 1o a "work-for-hire” arrangement or agreements with the
Company 1o the extent permitied by applicable national and state law thar has
accorded the Company full, effective, exclusive and original ewnership of all
tangible and intangible property thereby arsing, or (i) have execured appropriate
instruments of assignment in favor of the Company as assignee that have conveyed
10 the Campany effective and exelusive ownershiy of all tangible and intangible
property thercby arising, No current or former partner, director, offices, or employee
of the Company (or any predecessor in interest) will, after giving effect to the
wansactions contemplated herein, own or retain any rights in or to any of the
Company Intellectual Property Rights.

Section 3.19 Ipsurance. All fire and casualty, general liability,
business interynption, produet Hability, sprinkler and water damage insurance
poYicies and other forms af insurance meintzined by the Company or any Company
Subsidiary are with reputable insurance carriers, provide adequete coverage for all
normal risks incident to the business of the Company and jta Subsidiaries and their
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ive properties and assets and are in chameter and amount and with s_uch_ _
deductibles and retained amounts as generally caried by Persens engaged in similar
Lusinesses and subject to the same or similar perils or hazards.

Secrion 3.20 Restricrions on Business Activities. Except for this
Agreement, 1o the Company's knowledge, there is no agteement, judgement,
injunction, order or decyee binding upon the Company or any Company Subsidiary
which hus or could reasonably be expected v have the effect of prohibiting or
impairing any business practice of the Company or eny Company Subsidiary,
acquisition of property by the Company ar any Company Subsidiary or the condut
of business by the Company or any Company Subsidiary as cumently conducted or
as proposed to be conducted by the Campeny.

Section 3.21 Information in Schedule 14D-9. The infirmation

supplied by the Company expressly for inclusion in the Offer Documents and the
Schedule 140+9 will not contain any untrue staternent of 2 material fact or omit to
state any materie] fact required 1o be stated thérein o necessary in order (0 meke the
sialements made thetein, in the light of the circumstances under which they were
made, not misleading. The Schedule 14D-9 will comply in all material respects with
the provisions of applicable federal securitics laws and, on the date filed with the
SEC and on the date first published or sent or given 10 the Company's sharcholdezs,
shall not contain any untrue statemnent of a material fact or omit 1o state any material.
fact required to be stated therein or necessevy in order to make the statements made
thexain, in the light of the circumstances under which they were made, not mistead-
ing, except that no representation is made by the Company with respeci to statements
madea therein based on infarmation fumished by Parent, Purchaser or Major Share-
holder for inchsion in the Schedule 14D-9.

Section 3.22 Infonmation in Proxy Statgment. The Proxy Statement,
if amy, will not, at the date mailed to Company shareholders and at the time of the
meeting of Company shareholders to he held in connection with the Merger, contain
smy untrue statement of a material fact or omit 10 state any material fac required to
Be stated therein or necessary in order to make the statements made therein, in the
light of the circumstances under which they are made, not misleading, except that no
representation it made by the Company with respect to statemems made therein
based on information furnished by Parem, Purchaser ar Major Shareholder for
inclugion in The Proxy Statement. The Proxy Statement will comply in all- material
respects with the provisions of the Exchange Act and the rules and repulations
theraunder.
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Section 3.23 Interested Party Transactjons. Since the dete of the

Company’s proxy statement dated June 23, 1999, no event has ocemred that would
be required to be reported as a Certain Relationship or Related Transactiog, pursuant

10 ltem 404 of Regulation S-K promulgated by the SEC.

Section 3.24 Change in Congyol Payments. Neither the Company nor
any Company Subsidiary has any plans, programs or agrecments to whick they are
paties, or to which they are subject, pursuant to which payments (or acceleration of
benefile) may be required upon, or mey become payable directly or indirectly as a
result of, 2 change of control of the Companly.

Section 3.25 Year 2000 Compliange.

fa)  All of (i) the internal information technology systems used in
the business or operations of the Company and its Subsidiaries, including, without
Yimitation, computer hardware systems, aofoware, applications, firmware, equipment
containing embedded microchips and other embedded systems, and (i) the software,
hardware, firmware and other technology that constitute part of the Prodicis and
services manufactured, merketed, Jicensed or sold by the Company or any Company
Subsidiary ta third partics are Year 2000 Compliant and will not be adversely
affected with Tespect to functionality, imeroperability, connectivity, performance,
reliability or velume capacity (including without limitation the processing, storage,
recall and reporting of data) by the passage of any date, ineluding without limitation
the year change from December 31, 1999 1o January 1, 2000, except where the
failure 1o be Year 2000 Compliant or adversely affected with respect 10 functionalivy,
interoperability, connectivity, performanee, relinbility or volume capecity by the
passage of any date would not have & material adverse effect on the Company and its
Subsidiaries, taken as a whole. To the Company's knowledpe, Company software,
hardware, firmware and other technology that constitute part of the Produets or
services manufacrured; marketed, licensed or sald by the Campany or any Company
Subsidiary to third perties as used in conjunction with third party sofrware, hardware,
frmware and other technology are ‘Year 2000 Compliant, wnless non-compliance
arises solely from said third-party saftware, hardware, firmware and other technol-

OgY.

(b}  'Tothe Company's knowledge, all third-party systems used in
connection wirh the buginess, Products, tervices or operations of the Company or
any Company Subsidiary, including, without limitation, sny system belonging to any
of the Company’s or its Subsidiaries’ vendors, co-Ventirers, service providess ar
customers are Year 2000 Compliant. The Company and jts Subsidjaries have
received sarisfactory written asswrances and warranties from all of their respective
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vendors, co-venturers, service providers and customers thet are material t the
ongoing operation of the business of the Company aad its Subsidiaries that past and
furure Products, software, equipment, Components or systema provided by such
parties are (or in the ase of fitnore Products, will be} Year 2000 Compliant.

()  The Company has conducted “year 2000™ audits with respect

1o (i) each of the intemal information technology systems used in the business,
Products, services and operations of the Compeny and its Subaidiaries, including
without Jimitation compner hardware systems, software, applications, firmware,
equipment comaining emhedded wicrochips and other smbedded systems, and (i)
all of the software, applications, hardware, firmware and other technology which
constinte part of the Products and services manufaciured, marketed, performed or
sold by the Company or any of its Subsidiaries or licensed by the Company or any of
its Subsidiaries to third parties, The Company hes obtained “year 20007 certifica-
tions with respect to all material third-party systems vsed in eammecion with the
busiziess or operations of the Compeny and irs Subsidiaries, including without
limitation systems belonging to the vendors, co-venturers, service providers and
custamers of the Company of any or its Subsidiaries. At the request of Parent, the
Company shall make available 10 Parent true, complete and correct copies of all

_“year 2000" audits, certifications, reports and other similar documents that have been
prepared or performed by or en behalf of the Company or any third party with
respect to the systems, business, operations, Products or scrvices of the Company or
any of it Subsidiaries.

(d)  Neither the Company nor any Company Subsidiary has
provided eny representation, warranty or guerantee for any Produet seld or licensed,
or service provided, by the Compeany or its Subsidiaries to the effect that such
Product or service (i} complies with or accounts for the fact of the year change fom
December 31, 1998 to January 1, 2000, (ii} will not be adversely affected with
respect o functionality, miereperability, connectivity, performance, reljability or
volume capacity (including without limitation the processing storage, yacall and
reporting of dara) by the passage of any date, including withoot limitation the year
change from December 31, 1999 o January 1, 2000 ar (1) is otherwise Year 2000
Compliant.

Bection 3.26 Mo Existing Discussions. Ag of the dete hereof, the
Company is not engaged, directly or indirectly, in any discussicns or negotiations
with any other party with respact to an Acquisition Propasal or any other sbstan-
vially similar proposal.
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Section 3.27 Opinion of Financial Advisar The finaneial advisor of
the Company, SoundView Technology Group, Ine., has delivered to the Company an

cpinion dated December 20, 1999 1o the cifect that a5 of the date of this Agreement,
the consideration 10 be reecived in the Merger by the Company's shareholders is fair,
from o finaneial point of view, to the sharehalders of the Company. The Company
has provided a complete and correct copy of such opinion to Parent. The Company
has received the consent of such financial advisor to the inelsion of its opinion in

the Seheduie 14D-9,

Section 3.28 Brokers, No broker, finder or investment bankey (other
than SoundView Technology Group, Inc., whose hrokerage, finder’s or other fee will
be paid by the Compeny) is entitled ta any brokevage, finder’s or gther fee or
commission in connestion with any of the Transactions based upon Errangements
made hy or on behalf of the Company or any Company Subsidiary. The Company
has heretafore fumished to Parent a complete and correct copy of &]1 sgreements
between the Compapy and SoundView Technology Group, Ine. pursuant to which
sueh firm would be entitled to sny peyment relating to the tranaactions contemplated

hereunder.

Sccron 3.29 Bopks and Recorde. The hooks of account, minute
books, stock record bocks and other records of the Company and its Subsidiaries e
complets and correct in all materia) aspects and have been maintained in accordance ,
with sound business practices and the requirements of Section 13(b)(2) of the
Exchange Act, including an adequate system of intermal controls. The mimute books
of the Company and, 1o the knowledge of the Company, the minute books of each of
jts Subsidiaries contein accurate and complete records of all meetings held of, and
corparate action taken by, the shareholdérs of the Company or its Subsidiaries, as the
case may be, the Company Board of Directers and committees of the Company
Board of Directors, the board of directars of sazh Company Subsidiary and any
cormmittees thereof, as the case may be, and no meeting of any of such sharcholders,
the Company Board of Directors or commitiees of the Company Board of Directors
or, 10 the knowledge of the Company, the board of directors of any Company
Subsidiary or any committees thereof, has been held for which minuves have not
been prepared and are not contained in such minute books.

31

TRADEMARK
REEL: 002817 FRAME: 0178



03-22-04 12:08pm  From-EMC LEGAL 5082937189 T-302 P.40/77 F-G56

u ey T LR T LT L UNEERRE I 1E@ 1514 r.ass i —ane

ARTICLEIV

REPRESENTATIONS AND WARRANTIES
OF PARENT AND PURCHASER

Parent and Purchaser vepresent and warrant to the Company that:

Section 4.1 Dreanizetion, Each of Parent and Purchaser is a corpora-
tion duly organized, validly existing and in good standing under the laws of the
jurisdietian of its incorporation and has the requisite corporate power and authority
necessary to own, lease and operate the properties it purpons to own, lease or operate
and 1o carry on its business as it is now being conducted or presently proposed to be
conducted, except where the failure 1o be 0 organized, existing and in good standing
ot to have such power and swthority, would not have a material adverse effect on
Parent and fts Subsidiaries, .

Section 4.2 Authority Relarive 1 this Agreement. Each of Paremt
and Purchaser has all necessary corporats power and authority to execute and deliver
this Agreement and apeh instumen reguired hereby to be exccyred and delivered av
the Closing by Parent and Purchaser and to perform its obligarions hereunder and to
consummate the Trensactions. The execution and delivery of this Agreement and
ench Instrument required hereby 1o be executed and delivered at the Closing by
Parent and Purchaser and the eonsummation by Parent and Purehaser of the Merger
and the Trensactions have been duly and validly antherized by all necessary corpo-
rate action on the part of Parent and Purchaser. This Agraement has been duly and
validly executed and delivered by Parent and Purchaser and, assuming the due
authorization, execution and delivery by the Company, constitwics the legal, valid
end binding obligation of each of Pusent and Purchaser, enforceable in accordance
with its terms, except as such enforcegbility may be limited by bankruptey, insol-
vency, frandulent conveyance, reorganization, moratorium or other similar laws now
or hereafter in effect relating to creditors’ righta and by general equitable principles
{resardless of whether enforceability is considered in a proceeding in equiry or at
Taw).

Section 4.3

(8)  The execuwion and delivery of this Agreement and each
instrument required hereby 1o be executed and delivered at Closing by Parent and
Purchaser de not, and the performance by Parent and Purchaser of this Agresment,
and the consummation by Parent and Purchaser of the Transactions will not, (1)
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conflict with or viclats the Parent Charter, the Parent By-Laws, the Purchaser
Charter o7 the Purchaser By-Laws or (ii) conflict with or violate any law, rule,
regulation, order, judgment or decree anplicable 1o Parent or Purchaser hy which any
of their respective properties is bound or affected, except in the case of (if) for any
such conflicts, violations, breaches, defavlrs or other occusrences that would not
have 2 matexial adverse effect on Parent and its Subsidiaries, 1aken as & whole.

(b}  The execution and delivery of this Agreement or any instru-
ment requircd herehy fo be executed and delivered by Parent and Purchaser at the
Closing does not, and the performance of this Apreement by Parent and Purchaser
will not, require any consent, approval, authorization or permis of, or filing with ar
natification to, any Govemmental Entity, except (i) the filing of the pre-merger
notification report under the HER Act, (if) the filing of the Schedunle 14D-1 and the
Offer Documents with the SEC, (iii) such consents, approvals, orders, awthorizations,
registrations, declarations and filings as may be raquired under applicable federal
and sate securities Jaws and the laws of any foreign country, (iv) the filing and
recordation of appropriate merger or other documents as required by the DGCL and
{v) such other consents, appravals, awtharizations or permits which, ifnot chtained
or made, would not have a material adverse effect on Parent and jts Subsidiaries,

taken as & whole.

_ Section 4.4 Inforraation in Offex Document. The Schedule 1413-)
and the Offer Documents will eomply in all material respects with the provisions of
applicable faderal securities laws and. on the date filed with the SEC and on the date
first publisiied ar sent or given 10 the Company's shareholders, shall not contain any
untrue statement of a material fact o omit 1o state any meterial fact required 1o be
stated therein or necessary in order to make the siatements made therein, in the light
of the circimstances under which they were made, not misleading, except that no
representation is made by Pavent or Purchaser with respect 1o information furnished
by the Company expressly for inclusion in the Offer Documents,

Section 4.5 Information in Proxv Staement. None of the information
finnished by Parant or Purchaser expreasly for inclusion in the Proxy Statement will,
at the date mailed to sharcholders, contain any wntre statement of 2 material fact or
omit to state any material fact required to be stated therein or necessary in order to
meke the statements made therein, in the light of the circumstances under which they
are made, not misleading.

Section 4.6 Sufficient Funds. Parent has available sufficient funds to
purchase al] of the Shares omstanding on a fully dilwed basis at the Offer Price and
10 pay all fees and cxpenses related to the Transactions,
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Section 4.7 Purchaser’s Operations, Purchaser was formed solely for
the purpose of engaging in the Transaerions and has not engaged in any business

activities or conducied any operations other than in connection with the Transac-
tioms.

Section 4.8 Brokers or Findgyrs. No breker, finder or invesiment
banker (ather than Broadview International LLC, whose brokemsge, finder's or other
fee will be paid by Parent) is entitled w any brokerage, finder's ar other fee or
commission in connection with the transsctions contemnplated by this Agreement
based upon arrangements made by or on behalf of Parent,

ARTICLEY
COVENANTS

- Sectlon 5.1 Higrim Operations of the Company. The Company
covenams and agrees that prior to the Effective Time, exeept (i) ay expressly
contemplated by this Agreement, (i1) as set forth in Section 5.1 of the Disclosure
Schedule, or (iif) as apread in writing by Pavent, after the daie hereof:

(8)  the business of the Company and each Company Subsidiary
shall be condueted only in the usual, regular and ordinary course and substantially in
the same manner as herstofors conducted, and each of the Company and its Subsid-
iaries shall use it reasonshle best efforts o preserve its business organization imtact,
Kesp available the serviees of its current officers and employees and maintain its
exigting relations with franchisees, customers, suppliers, Greditors, business parmers
and others having business dealings with it, to the-end that the goodwill and ongoing
business of each of them shall be nnimpeired ar the Effective Time;

()  neither the Company nor any Company Subsidiary shall: (i)
arnend its certificate of incorporation or hy-laws or similar organizational doeu-
ments, (if) issue, sell, transfey, pledge, dispose of or encumber any shares of my
class or apries of i capival stock or Voting Debt, or securities convertible into op
exchangeable for, or options, warrants, calls, cammitmants or rights of any kind 1
acquire, any shares of any class or series of its capital stock or any Vating Debt,
other than Sheres reserved for issuance on the date hereof pursnant to the exercise of
Company Optians oatstanding on the date hereof, (iii) declare, set aside or pay any
dividend or other distribution payable in cash, stock or property with respect to any
shares of any class or series of its capital stock; (iv) split, combine or reclassify any
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ghares of any class or series of its stack; or (v) redeem, purchase or otherwise acquire
directly or indireetly any shares of any class or series of its capital stock, or any
instrument or security whieh consists of or includes a right to acquire such sharvs;

(c)  neither the Company nor any Company Subsidiary shall (i}
incur or modify any indebiedness or other liability, other than in the ordinary and
veual eourse of business and consistent with past practice and in any event hot in
excess of $50,000; or (i) modify, amend or terminate axy Company Agresment or
waive, releasc or es5ign any material rights or claims, except in the ordinary course
of business and consistent with pase practice;

()  neither the Company nor any Corpany Subsidiary shall: ()
incur or assume any long-tenm debt, or except in the ordinary course of business,
incur or assume any short-term indebredness in amounts not consistent with past
practice; (if) modify the terms of any indebredness or other liability; (iii) assume,
guaraniee, endarse or otherwise become liable or responsible (whether directly,
contingently or otherwise) for the obligations of any other Person; (iv) meke any
loans, advances or capital conwibutions 1o, ar investments in, any other Person (other
than to or in wholly owned Suhsidiaries of the Company); er (V) enier into any
material comminment or ransaction (including, but not Jimited to, any capital
expenditure or purchase, selc or lease of assets or real estate), except In the case of
{+) in the ordinary course of business and in any event not in excess of $1,000,000; .

(&)  neither the Company nor any Cornpany Subsidiary shall
transfer, lease, license, sell, mortgage, pledge, dispase of, or encurnber any assets
other than in the ordinary and usual courss of business and consigtent with past
Practice; or

(®)  except as atherwise specifically provided in this Agreement,
meke any change in the compensation payable or 10 become payable to any of its
officers, directors, emplayees, agents or consultants (other than nonmal recurring
increases in wages 1o employees who are pot officers or directors or Affiliates in the
ordinary course of businezs congisient with past practic2) or to Persons providing
managewment services, or enter into or amend any employment, severance, consult-
ing, termination or other agreement or employes benefit plan or make any loans to
any of its afficers, directors, employees, Affiliates, agents or consultants or make eny
change in its existing borrowing or lending arrangements for or on behalf of any of
such Pérsons pursuant to an employee benefit plan or otherwise;

(g)  except as otherwise specifieally contemplated by this Agree-
ment, pay or make any accrual or arrangement for payment of any pension, retirge
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ment allowance or ather employee benefit plirsnant 1o any existing plan, agresment
or arrangement 1o any officer, director, employee or Affiliate or pay or agree to pay
or make any accrus} or arrangement for payment 10 any officers, dircctors, employ-
ses or Affiliates of the Company of any amount relating 1 unused vacation days,
except paymenis and accruals made in the ordinary eourse of business consigicnt
with past practice; adopt or pay, grant issue, aceelerare or accrue salary or other
payments or henefits pursuant 1o any pension, profit-shasing, bonus, extra compensa-
tion, incentive, deferred compensation, stock purchase, stock oprion, stock appreeia-
tion right, group insuranee, severance pay, retirement oy other employee benefit plan,
agresment OF arvangement, or any employment or consulting agreement with or for
the benefit of any directar, officer, employes, agent or consultant, whether past or
present; or amend in any marerisl respect any surh exisung plan, agreement or
arrangement in & marmer inconsistent with the foregoing;

(h)  meither the Company nor any Company Subsidiary shall
permit any insurance policy naming it 23 a beneficiary or a less payable payee 10 be
cancelled or terminated withowy notice to Parent, exeept policies providing coverage
for Tosses not in excess of $50,000,;

G) neither the Company nor apy Company Subsidiary shall enter
into any eontract or transaition relating 1o the purchase of assets other than in the
ordinary course of business consistent with past practice and in no such case for
assets in excess of $50,000;

()  neither the Camnpany nor any Company Subsidiary shall pay,
repurchase, discharge or satisfy any of its clajms, lisbilities or obligations (absolute,
accTued, asserted or unasserted, contingent or otherwise), other than the payment,
discharge or satisfaction in the ordinary course of business and consisient with past
practice 10 any Person who is not an Affiliate of the Company, of claims, liabilities
or abligations reflected or reserved againgt in, or contemplated by, the Financial

Statements,

(k)  neither the Company nor any Company Subsidiary will adopt
a plan of complete or partial liguidation, dissolwtion, merger, consolidation, restrue-
turing, recapitalization ot other reorganization of the Company or any Compeany
Subsidiary (other than the Merger);

1)) neither the Company nor any Company Subsidiary will {i)
change any of the accounting methods used by it unless required by GAAP or (i)
make any material election relating to Taxes, change eny mareyial election relating to
Taxes already made, adopt any material accounming method relating to Taxes, change
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any materia] secounting method rélating to Taxes unless required by GAAF, enter
into any closing agreement relating to Taxes, settle any claim or assessment relating
to Taxes or congent 10 any claim or assessment relating t¢ Taxes or any waiver of the
statute of limitarions for any such claim or assessment;

(m) neither the Company nor any Company Subsidiary will take,
or agree to commit 1o take, any action that would or is reasonably likely 1o result in
any of the conditinng to the Offer set forth in Annex A or any of the conditions to the
Merger st forth in Article VI not being satisfied, or would make any representation
or warranty of the Comnpany contained herein inaccurate in any respeet at, or as of
any time prior 1o, the Effective Time, or that would impair the ability of the Com.
pany. Parent, Purchaser or the holders of Shares w eonsummate the Offer or the
Merger in aecardance with the terms hereof or materially delay such consnmimation;

and

(n)  neither the Company nor any Company Subsidiary will enter
into an agresment, contract, commitment or arrangement to do any of the foregoing,
or 1 authorize, recommend, propose or anmounce an intention to do any of the
foregoing,

N Section 5.2 Acecess: Confidentiglity, The Company shall (4nd shall
cause cack Company Subsidiary to) afford to the officers, employces, accountants, |
vonnsel, fimancing sources and other representatives of Parent, full access upon prior
natice during tormal business hours throughout the peried prior to the Appointment
Date 1o 8] its propesties, books, contracts, commitments and records &nd, during
snch period, the Company shall (and shall cause each Company Subsidiary W)
fiyrnish prompily to Parent (2) a copy of each report, schedule, registration statement
and other document filed or received by it duving such period pursuant 1o the
requirements of federal seewrities laws and (b) all other informarion concermning its
business, properties and personnei a5 Parent may reasopably. request. After the
Appointment Date, the Company shall provide Parent and such Persons a3 Parent
shall designate witly all such information, ar any time as Paremt shall request. Until
the Appointment Dare, unless otherwise required by law ot in order to comply with
disclosure requirements applicable to the Offer Documents or the Proxy Statement,
each party agrees that it (and its Subsidiaries and its and their respeciive representa-
tives) shall hold in confidence all non-public information acquired in accordance
wiih the provisions of the Canfidentiality Apreement.
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Section 5.3 Reasonable Begt Efforys.

(a)  Priorto the Closing, upon the ierms and subject to the
conditlons of this Agreement, Parent, Purchaser and the Company agree to use their
respective reasenable best efforts 10 take, or cause to be taken, all actions, and to do,
or cause to he done, all things necessary, proper or advisable (subject to any epplica-
bie laws) 1o consummate and make effective the Merger and the ather Transactions
as promprly as practicable including, but not limited to, (j) the preparation and fifing
of all forms, registrations and notices required to be filed to consnmmate the Merger
end the other Transactions and the taking of such actions gs arc necessary 1w obtain
any requisite approvals, consents, orders, exemptions or waivers by any third party
or Governmental Entity, and (ii) the satisfaction of the other parties’ conditions 10
Closing- In addition, no party hereto shall take any action after the date hereof that
would reasonahly he expected 1o materially delay the obaining of, or result in nat
obtaining, any permission, approval of consent from any Governmental Entity
necesgary 10 be obtained prior to Closing. Notwithstanding the foregoing, or any
other covenant herein contained, in connection with the receipt of any necezsary
approvals under the HSR Act, neither the Company ner any Company Subsidiary
ghall be entitled 1o divest or hold separate or otherwise 1ake or comunit 1a take any
action thar Fmits Parent’s or Purchaser's fresdom of action with respect of, or their
ability to vetain, the Company or any Company Subsidiary or any material portions
thereof or any of the businesses, product lines, proparties or assets of the Company
ar any Company Subsidiary, without Pazent's prior written consent,

(t)  Prior 1o the Closing, each party shall promptly conzult with
the other parties hereto with respect o, provide any necessary information with
respect ¥, and provide the other parties (ar their respective counsel) with copies of,
all filings made by such party with any Govemmental Entity or any other informa-
tion suppli=d by such patty to 8 Gavernmental Entity in conpection with this
Agreement, the Merger and the other Transactions, Each party hereto shall promptly
inform the other of any communication from eny Governmental Entity regarding any
of the Tranaactions. If any party hereto or Affiliate thereof recaives a request for
additional infarmation or documenmary material from any such Governmental Entity
with respeet 10 any of the Transactions, then such party shall endeavor in good faith
10 make, o cause to be made, as soon as reasonably practicable and after consulta-
tion with the other parties, an appropriate responsc in compliance with such request.
To the extent that transfers, amendments or modifications of permits (neluding
enviropmental permite) ars required as a result of the execwiion of this Agreement or
eonsummation of any of the Transastions, the Cormpany shall use its reasonable best
effarts to effect such transfers, amendments or medifications,
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(¢)  The Company and Parent shall file as soon 88 praciicable
notifications under the HSRK A¢t and respond as promptly as prasticable to any
inquiries received from the United States Federal Trade Commission and the
Antitrast Division of the United States Department of Justice for additional informa-
tion or documentation and respond as promptly as practicable to all inquirles and
requests receivad from any State Attomey General ar other Govertimental Entity in
cennection with antioust matters. Concusrently with the filing of notificarions under
the SR Act or as soon thereafter as practicable, the Company and Parent shall each
request early termination of the HSR Act waiting period.

(d)  Notwithstanding the foregoing, nothsng in this Agreement
shall be decmed to require Parcnt, Purchaser or the Company to commense any
litigation apainst any entity in order to facilitate the consummarion of any of the
Transactions or 10 defend againsr any [itigation brought by any Governmental Entity
seeking 10 prevent the consummartion of any of the Transactions.

()  Subjeer wn compliance with applicable law, from the date
hereof until the Effective Time, the Company shall confer on & regular and frequent
basis with one or mere representatives of the Parent to repert operational matters that
are qnaterial and the general status of ongeing operations.

Section 5.4 Emploves Benefite. (a) Parent and Purchaser agree thar,
as soon as reasonebly practiceble following the Effective Time and for a three-year
period foliowing the Effective Time, the Surviving Corporation and its Subsidiaries
and successors shall provide 10 the Retained Employees employee plana and pro-
grams thar provide benefits that are nio less favorable in the aggregase than those
provided 1o employees of Peremt generally during such time, Except as otherwise
provided in Section 5.4(¢) hereof, until such time as the Retained Employees are
provided with employee plans and programs in accordance with the precading
sentence, Parent shall canse the Surviving Corporation and 113 Subsidiaries to
provide tha Retained Employees with the employee plans and programs pravided to
sweh smployees on the date hereof. With respect w such benefits, service acerued by
such Retained Employees during employment with the Company and its Subsidiaries
prior to the Effective Time shall be recogmized for all purposes, except to the axtent
necessary to prevent duplication of benefirs,

{h)  The Company and ezch Company Subsidiary shall take al]
necessary and appropriate actions go that, as of the Effactive Time, (I) only employ.
ees of the Company and Company Subsidiaries participate in any Plan (inclnding
any necessary action so that no current or former employee of Major Sharcholder
shall partieipate in any Plan following the Effective Time (except to the axtent any
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such employee of Major Shareholder is emplayed by the Comprny or & Company
Subsidiary as of the Effective Time)) and (i) any cost-sharing, employes pooling or
other apreement or arrangement involving any Plan and any curmrent or fa_:nmer
employee of Major Shareholder is terminated. The Company agrees to inform
Parent with respect to the detalls of any action required by the preceding senteace
and to censult with Parent with respect to such actions prior to their consummation.

{¢)  The Company shall take all necessary and appropriate actions
to terminate, prior to the Effective Time, the Softworks Retirement 401(k) Plan.

Section 5.5 Mo Sglicitation of Competing Transaction,

' (a)  Neither the Company nor any Company Subsidiary or
Affiliate of the Company shall (and the Company shall cause the offieers, directors,
employees, representarives and agents of the Compeny, each Company Subsidiary
and each Affiliate of the Company, inclnding, but not limited 10, investment bankers,
attorneys and aceountents, not ia), (i) dircctly o7 indirectly, encourage, solicit or
facilitate any inquiries or proposals that constitute, or could reasonably be expected
1o lead 10, an Acquisition Praposal or (ji) participate in or initiate discussions or
negotiations conceming, or provide any information 10, any Person or group (other
than Parent. any of its Affiliates or representatives) relating 0, an Acquisition
Proposal; provided, however, that if, at any time prior to the time of aceeptance of
Shares for pryment pursnant to the Offer, the Company Board of Directors deter-
mines in good faith, aftcr consulation with omside counsel, that it is neceasary o do
so in order to comply with its fiduciary duties to the Company's sharehalders under
appliceble law, the Company may, in response to a Superior Proposal that was not
salieited by it or that did not otherwise result from & breach of this Scction 5.5(2)
and subject to providing prior wrirten notice of its decision to take sugh action 10
Parent and complianee with Section 5.5(c), (x) fumnish information with respect to
the Company and eny Company Subsidiary w0 any Person making a Supenior
Proposal pursuant to 2 confidentiality agreemenr coraining verms no less favarable
to the Company than the Confidentiality Agreement end (¥) participate in discus-
giops or negotistions regardiag the Superior Proposal,

(b)  Except as sex forth below in this subsection (b), neither the
Company Board of Direetors nor any eommittee thereof shall (i) withdraw or
modify, or propose to withdraw ar modify, in 2 manner adverse 10 Parent or Pur-
chaser, the approval or recommendation by the Company Board of Directors or any
commitee thereof of the Offer, this Agreement or the Merger, (if) approve or
recommend or propose to approve or recommend, any Acquisition Proposal or (iii)
enter into a letter of intent, agreement in principle, aequistiion agreement or Ay
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other agreement with respect 10 any Acquisition Proposal. Notwithstanding the
foregoing, prior to the time of acceptance far payment of Shares pursuant 1o the
Offer, in response 10 4 Superior Propasal that was not solicited by the Company and
that did not otherwise result from a breach of Section 5.5(a), the Company Roard of
Directors may (subjest to this sentence and the provisions of Section 7.1) terminate
this Agreement but only after the seventh business day following Parears receipt of
writien notice from the Company advising Parent that the Company Board of
Directors has received a Superior Proposal that it intends 1o accepr, specifying the
material terms and conditions of such Superior Praposal, idemifying the Person
making such Superior Proposal, but only if the Company shall have first caused its
finaneial and legal advisors to negotiate with Parent to make such adjustments in the
terms and conditions of this Agreement as would enable the Cempany to procesd
with the transactions eontemnplated herein on such edjusted terms; provided, how-
ever, that no such termination shall be effective wntil the Company makes payment
10 Parent of funds as required by Section 2.1(0).

(¢}  The Company eprees that 2 of the date hereof, it. its Subsid-
iaries and Affilistes (and their respecrive officers, directors, employees, representa-
tives and agents) shell immediately cease and cause 1o be terminated any existing
activities, discussions or negotiations with any Person (other than Parent, Purchaser
or their respective representatives) conduered heretofore with respeet 10 any Acquisi=
tion Proposal. The Company shall notify Parent immediately after reccipt by the
Company (or i1s advisors) of any Acquisition Proposal or any request for nonpublic
informaticn in connection with an Acquisition Proposal or for access to the proper-
ties, books or records of the Company or any Company Subsidiary by any Person
that informs the Company ther it is considering makang, or has yade, an Acquisition
Proposal. Such notice to Parent shall be made orally and in writing and ghall
indicate in reasonable detail the idemity of the offeror and the terms and conditions
of such proposal, inquiry of contact. The Company shall keep Parent informed of all
material developments and the stams of any Acquisition Proposal, any negotialions
or discussions With respect to any Acquisition Proposal or any request for nonpublic
information in connection with any Acquisition Proposal or for aceess to the
propesties, beoks or records of the Company or any Company Subsidiary by any
Person that is considering making, or has made, an Aequisition Proposal. The
Company shall provide Parent with copics of all decuments received from or
delivered or sent 1o any Person that is considering making or has made an Acquisi-

tion Proposal.

(d)  Nothing contained in this Section 5.5 or any other provision
hereaf shall prohibit the Company or the Campany Board of Directors from (i)
taking and disclosing 1o the Company's sharcholders & position with respect o a
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tender or exchange offer by & third party pursuant to Rules 14d-9 and J4e-2 pramul-
gated under the Exchange Act, or (if) making such diselosure 16 the Company's
sharcholders as, in the good faith judgment of the Compeny Baard of Dircoiors, after
yeceiving advice from ouside counsél, is required under applicable law, provided
that the Comparny may not, except as permingd by Section 5.5(k), withdraw or
modify, or propose to withdraw or medify, its position with respect to the Offer or
the Mesger or apprave or recomimend, of propose to approve of vapommend, any
Acquisition Proposal, of epter imto any agreement with respect 1o any Acquisition

Proposal.
Section 5.6 Transfer of Major Shareholder's Shares, The Compeny

hereby waives any rights the Company may have under any agresment or otherwise
10 object 10 the transfer to Puzchaser or Parent of any or all Shares held by the Major
Sharcholder and hereby covenants not to consent 10 the transfer of any Shares held
by the Majar Shareholder 1o any other Persom unless () the Company will have
obtained the specific, prior written consent of Parent with respect to any such
tranafar or (if) this Agreement will have been terminated pursuant fo Article VIL

Seetion 5.7 Puhlicity. Parent and the Company shall consult with
each other before issning any press Telease or making any public statement with
respect to this Agreement, the Offer, the Merger or any other Transaction and shall
not issue any such press release or make any such public statement without the pror
written consent of the other party, which shall not be inreasonably withheld or
delayed; provided, however, that a party may, without the prior consent of the other
pérty, issue such press release or make such public siement as may upon the advice
of counsel be required by law or the rules and regulations of a national scewrities
exchange if it has used all reasonable efforts 1o consult with the other party prior

thereto.
Section 5.8 Nojification of Cetain Matiers, The Company shall give

prompt notice to Parent, of (i) the occunence or no-occurrente of any event the
oceurrence or pon=occurrence of which would cause any represenration or warranty
comained in this Agreement to be untrue or inaccurate in any material respect at oy
prior to the Effective Time, and (ii) any material failure of the Company, to comply
with or satisfy any covensnt, condition or agreement to be complied with or satisfied
by it hereunder; provided, however, that the delivery of any notive pursuant 1o this
Section 5.8 shall not limit or otherwise affect the remedies available herennder 1o the
pasty receiving such notice.

Section 5.9 Direcrors’ and Officers’ Insurance end Indemnification.

(a)} For three years afier the Effective Time, Parent and the Surviving Corporation
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ghall joindy end severally indernnify, defend and hold harmless each Indemnified
Party against all losses, elaims, damages, Jiabilitics, costs, fees and expenses,
inchuding reasonable fees and disbursements of counse] and judgments, fincs, losses,
claims, liahilities and amounts paid in settlement (provided that any such settlement
is effected with the written consent of the Parent or the Surviving Corporation, which
consent shall not be unreasonably withheld) ariging out of actions or omissions
ocowrring at or prior to the Effective Time to the full extent required under applicable
Delaware law, the werms of the Company Charter or the Company By-Laws, as in
effect at the date hereof: provided, that, in the event any claim or elaims are asserted
or made within sich three-vear period, all rights to indemnification in respect of any
such claim or claims shall contimue uniil disposition of any and all such elaims.

(b)  Parent or the Surviving Corporation shall maintain the
Company's existing officers' and directors’ liability insursnce for a period of not less
than three years after the Effective Date; provided, thet Parent may substitute
therefer policies of substantially equivalent coverage and amounts containing texms
no lass favorable to the former directors or officers of The Company 1o which such
insurance applies; provided, further, that in no event shall the Campany be required
1o pay aggregate premivvas for insurance under this Section 3.5(b) in excess of 200%
of the aggregate premiums paid by the Cempany in 1999 on an annualized basis for
such purpose; snd provided, further, that if the Payent or the Surviving Corporation is
unahle to obtain the amount of insurance required by this Section 5.9(b) for such
aggregate premivm, Parént or the Surviving Corporation shall cbiain as much
insurance as can he obtained for an annua! premivm not in excess of 200% of the
agerepate premiums paid by the Company in 1999 on an annualized basis for such

pPUTpOSE,

Section 5.10 Siate Takepver Laws. Norwithstanding any other
-provision in this Agreament, in no event shall the Seciion 203 Approval be with=

drawn, revoked or modified by the Company Board of Directors. 1f any state
ekeaver statute other than Section 203 of the DGCL becomes or is deemed 10
become applicable ta the Agreement, the Offer, the acquisition of Shares pursuant 10
the Offer or the Merger or the other Transactions, the Company shall take all action
necessary to render such statute inapplicable to all of the foregoing,

Section 5.11 Purchaser Compliange. Parent shall cause Purchaser 1o
comply with all of its obligations under or telated to this Agreement.

Section 5,12 Delivery of Financial Information, The Company shall,

gt the request of Parent, premptly prepare and delfiver to Parent an unandited worgoli-
dated balanee sheet of the Company, as of a date specified by Parent, together withs.,
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nnaudited consolidated statemets of (i) income and (i7) cash flows of the Company
for such period specified by Parent, cach of which shall fairly present in all material
respects the financial positien of the Company as of such datc and for the period then

ended.

Section 5.13 (irant of Dption. To the extent permitted by law, rule or
regulation without shareholder approval, the Company hereby grants to Purchaser an
option to purchase fom the Company such number of Shares as will resultin the
Purchaser owming 90.1% of the 1otal number of Shares, at & price per Shave equal w
the Offer Price. Such option shall be exercisable by Parent or any of its Subsidiaries
only after the purchase of and payment for Sharcs pursusmt to the Offer 228 result of
which Parent and its Subsidiaries own beneficially at least 2 majority of the then
outstanding Shares. That portion of the purchase price owing upon exercige of such
option which equals the product of (a) the number of Shares purchasad pursuant to
such option multiplied by (b) the par vatue per Share shall be paid 1o the Company in
cash by wire transfer or cashier's check, and the balance of the purchase price shall
be paid by delivery to the Compeany of & non-interest bearing unsecured demand note
of Purchaser. Such option may be exercised on two day's wriren notice given by

Purchaser to the Company.

ARTICLE VI

CONDITIONS

BRIk

Sewtion 4.1 © ions to Each Party's. Qbligati ye
Merzer. The reapactive obligation of each party to effect the Merger shall be subject
to the serisfaction at or prior to the Effective Time of each of the following condi-
tions, any and &il of which may be waived in whele or iny part by the Campany,
Parent ar Purchaser, as the ¢ase may be, to the extent perminied by applicable law:

(8)  Shareholder Approval. This Agreement shall have heen
approved and adomed by the requisite vote of the holders of the Shares, if required

by applicable law, in order 1o consummare the Merger,

®) Stputes: Court Orders: Tnjunctions, No statute, rule or
regulation shall have been enacted or pramulgated by any Governmental Entity
which restrains, enjoins or otherwise prevents or prohibits the consummation of the
Merger; and there ghall nat be any preliminary or permanent injunction or other
order of emy federal, state or foreign court or any federal, state or foreign governmen-
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1al autherity or repulatory agency, body or court in effect precluding consummation
of the Merger;

(¢)  Purchase of Shares in Offer. Parent, Purchaser or their
Affilietes shall have purchased Shares pursuant to the Offer; and

(&) HSR Approvil Any applicable waiting perinds under the
HSR Act shall have expired or been terminated.

: Section 6.2 Conditions to Parent’s and Purchpser's Qhljgations 1o
Effect the Merger. The eblipations of Parent and Purchaser to consumsate the
Merger shall be subject to the satisfaction on or prior 1o the Clesing Date of each of
the following conditions, any and all &f which may be waived in whole or in part by
the Parent and Purchaser, to the extent permitied by applicable Jaw.

(a)  Complignee with Qblisations. All actions contemplated by
Section 2.4 shall have been taken;

()  Represenarions and Warranties. The representations and
warranties of the Company set forth in Article ITI shall be true in al! marerial respects
on the date of this Agreement and .as of the Effective Time; and

(¢©  Covenanrs. The Company shall have complied in all matenal
respects with its obligations under the terms of this Agreement.

ARTICLE VR

TERMINATION

Seetion 7.1 Temmination. This Aprecment may be terminated or
abandoned at any time prior to the Effective Time, whether before or afier share-
holder approvel thereof;

(8)  Subject to Section 1.3(c), by the youmnzal written consent of
Parent and the Company;

(b) By either of the Company or Parent:
(@)  if (x) the Offer shall have expired without any Shares
being purchased pursnant thereto or (y) Purchaser shall not have accepted for
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payraent any Shares pursuant 1o the Offer by April 13, 2000; provided,
however, that the right to terminate this Agreement under this Section
7.1(bX{i) ehall not be avaifable to any party whose faiture 1o fulfill any
obligetion under this Apreament has been the cause of, or resulted in, the
failure of Purchaser to purchase the Shares pursuant 10 the Offer on or prior

10 such date; or

(iiy  ifany Govermnmental Enticy shall have issued an order,
decres or ruling or taken any other aption (which order, decyes, yuling or
other action the parties hereto shall use their reasonable efforts 1o lift), which
permanently restrains, enjoins or atherwise prohibits the acceptance for
payment of, or payment for, Shares pursuant 1o the Offer or the Merger and
such order, deeree, ruling or other action shall have become final and non-

appealable.
(¢}  Byihe Company:

[} if Parant, Purchaser or any of their Affiliates shall have
failed to commence the Gffer on or prior ta five business days following the
date of the inital public announcement of the Offer; provided, that the
Company may not terminate this Agreement pursuant to this Section 7.1()(i)
if the Company js at such time in material breach of its obligations under this.

Agreement;

(i)  »apermiued by Seetion 5.5(b), provided the Company
has complied with all provisians thereof, ineluding the notice provisions
therein, and provided further that the termination described in this Seetion
7.1(c)(ii) shall nat be effective unless and until the Company mzakes payment
10 Parent of funds as required by Section 9.1(b);

(iiiy  if Parenr or Purcheaer shall have breached in any
matcria) respect any of thedr respective representations, warranties, covenants
or other agresments contetned in this Agreement, which breach camnet be or
has not been cured within 15 days after the giving of written notice by the
Company 10 Parent or Purchaser, as applicable,

(d) By Parept:
(1 if, due to an occurrence, not involving & breach by

Parent or Purchaser of their obligations hereunder, which makes it impossible
1o satisfy any of the conditions set forth in Annex A hereiy, Parent, Pur.
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chaser, or any of their Affiliates shall have fuiled w commmence the Offer on
or prior io the fifth business day following the date of the initial public
announcemnent of the Offer;

(i)  if, prior w the purchase of Shares by Purchaser pursu- |
ant 1o the Offer, the Company Board of Directors shall have withdrawn,
modified or changed in 2 manner adverse to Parent or Purchassr its approval
or recommendation of the Offer, this Apreement or the Merger or shall have
recomymended an Acquisition Proposal or shall have executed an agreement
in principle or definitive agreement relating 1 an Acquisition Proposal or
similar business combination with a Parson other than Parent, Purchaser or

their Affiliates;

(i)  if, prior 1o the purchase of Shares pursuant to the
Offer, the Company shall have breached any representation, wWarranty,
covenant or other agreement contained in this Agreement which would give
rise to the faihwe of 4 condition sex forth in paragraph () or (g) of Atmex A
hereto, which breach cannat be or has not been enred within 15 days afier the
giving of writlen notice by Parent 1o the Company; or

(iv)  if, pdore the purchace of Shares pursuant to the
Dﬂ'er, Major Sharcholder shall have breached any represemtation., warranty,
covenant or other agreement coptained in the Stoek Tender Agreement which
would give rise to the failure of a condition set forth in paragraph (h) of
Annex A hayaso, which hreach cannot be or has not been eured within 15
deys after the giving of wrinen notice by Parent Yo the Company; or

(v}  if, prior o the purchase of Shares pursuant to the
Dffer, there shall have becn entered any injunction with Tespect 10 the perfor-
mence by Major Sharchelder or the Trustees of their respective obligations
set forth in the Stock Tender Apreement relating ta the tendering of the
Shares beneficially owned by the Major Shareholder in the Offer, the grant-
ing of an option 1o Parent 1o purchase the Shares beneficially owned by the
Major Shareholder or the gramting of a proxy with respect 1o, or the agree-
memt to vote, the Shares beneficially owned by the Major Sharcholder, which
judgment, order or irjunction has not been withdrawn or rendered inapplica-
ble 1o the obligations of the Mujor Shareholdar or the Trustees under the
Stock Tender Agreement within 15 days of being so enacted, éntered, en-
forced, promulgated or deemed applicable; pravided, howsver, that Paremt
ghall not be entitled 1o terminate this Agreement pursuant to this Section
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2.1(b)(v) until afier the initial scheduled expiration date of the Offer and if
the Minimum Condition is otherwise satisfied as of such date.

Section 7.2 Effect of Termingtion. In the event of the termination of
abandonment of the Transactions by any party hereto pursuant to the teyms of this
Agreement, written novice thereof shall forthwith be given to the other party or
partics specifying the provision hereof pursuant to which such termination or
abandonment of the Transactions is made, and there shall bé no ability on the pan
of Parent, Purchaser or the Company except (A) for fraud or for breach of this
Agreement prior to such termination or sbandonment of the Transaciions, (B) as set
forth in Seetlon 9.1 and (€7) that the provisions of the Confidentiality Apgreement will

continme in full force and effect.

ARTICLE VIII
DEFINITIONS AND INTERPRETATION

Seetion 8.1 Defipitions, For all purposes of this Agreement, except
as otherwise expressly provided or unless the context clearly requires otherwise:

" Acguisition Proposal” shall mean any proposal or offer 10 acquire,
directly or indireetly, any part of the business or propertics of the Company or any
Company Subsidiary or uny capital stock of the Company or any Company Bubsid-
iary, whether by sele of assets, twender offer, exchange offer, merger, consolidation,
business combination, recapitalization, liquidation, dissolution or similar transac-
tions involving the Company or eny Company Subsidiary, division or operating or
principal business unit of the Company.

"194% QOption® shall mean (iy a Company Option issued pursuant to
the Company's 1999 Stock Option Plan and (ii) a Company Option jasned pursuant
1 the Company Incentive Plan with réspect to which accelerated vesting upon 8
change in control of the Company has been waived, .

nAffiliate” shell have the meaning set forth in Rule 12b-2 of the
Exchange Act.

"Agreement” or “this Agreement” shall mean this Agreement and
Plan of Merger, together with the Exhibits and Appendices hereto and the Disclosure

Schedule,
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"Appointment Date” shall mean the time the persons designated by
Purchassr have been elected to, and shall constintte a majority of, the Company
Board of Directors pursuant to Section 1.3.

nAcsociate” shall have the meaning set forth in Rule 12b-2 of the
Exchange Act. ~ :

"Balance Sheet” shall mean the most recent andited balance sheet of
the Company and its consolidated Subsidiaries ineluded in the Finaneial Staternents.

"BM: Sheet Date" ghall nean the date of the Balance Sheet.

"Board Fraction® shall mean a fraction, the numerator of which shall
be the number of Shares that Parent and its Subsidiaries beneficially own at the time
of calculation of the Board Fraction, and the denominator of which shali be the total
number of Shares then owstanding.

*Cagh Amount” shall mean the product of (i) the excess, if any, of the
Merper Consideration over the exercise price per Share of such Company Option and
(if) the number of Shares subject to such Company Option.

"Cerificate” shall mean a certificate that immediately prior to the
Effective Time represented Shares which were converted pursuant vo Section 2.1 into
the right to receive the Merger Consideration.

"Closing" shall mean the closing referred to in Seetion 1.6,
“Closing awe" shall mean the date on which the Closing oceurs.
"Code” shall mean the Internal Revenue Code of 1936, as amended.
"Company”® shall mean Softworks, Inc., a Delaware corporation,

*Company Agreement” shall meam any note, bond, mortgage,
indenture, lease, license, contract, sgreement or other instrument oy obligation or
ayrangement, whethes written or oral, to which the Compaay or any Company
Subsidiary is a party or by which any of them or any of their properties ot 24spts may
be bound. 3,

¥,
*

"Company Board of Directors" shall mean the board of direetors of
the Company.
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"Company By-Laws" shall mean the By-Laws, as amended ta date, of
the Company.

"Company Charter” shall mean the Certificate of Incorporaton, as
amended to date, of the Company.

"Cormpany Imellectual Property Rights” shall mean all Intellectal
Propesty that is currently used in the business of the Company or any Conmpany
- Subsidiary or thet is necessary to conduct the business of the Company and f1s
Subsidiaries as presently condueted or as currently proposed to be conducted.

"Company Incentive Plan” shall mean the Softwarks, Inc. 1998 Long-
Term Incentive Plan, a8 amended.

“(\ompany Option” shall mean axt option o putchase Shares that hes
been eraned by the Company and is euistanding at the Effective Time.

"Campany Permits” shall mean all permits, licenses, egsernents,
variances, exemptions, consents, certificates, authorizations, regisirations, orders and
other epprovals from Governmental Entitics that are material to the operation of the
business of the Company and each Compeny Subsidiary, taken 2a a whole, as it is
now being conduered.

"Company SEC Docurtents” shall mean each form, report, schedule,
statement and other document required to be filed by the Company since May 28,
1968 ynder the Fxchange Act or the Sccurities Act, including any amendment to
such document, whether or not such emendment is required 10 be so filed.

"Company Stock Option Plan" shall mean the Softworks, Ine. 1999
Stoek Option Plan, as amended.

"Company Subsidiary™ shall mean each Person that is a Subsidiary of
the Company.

"Company's knowledge" or "knowledge of the Company” shall nean

the knowledge that the directors and officers of the Company and its Subsidinties
and the employees of the Company and its Subsidiaries having responsibility for the
particular subject meatter at issue have or would possess after reasonable investiga-

tion and inquiry.
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»Confidentiality Agreement” shall mean the Bilaeral Confidentiality
Agreement dated November 1, 1998, as amended January 12, 1899, March 9, 1999
and December, 1999, berween the Company and Parcat,

mCopyrights" shall mean U.5. and foreign registered and unregistered
copyrights (inchnding, but not limited 1o, those in computer software and databases),
rights of publiciry and all registrations and applications to register the same.

"DGCL" shall mean the General Comoration Lew of the State of
Delaware, as amended from time to time,

"Disclosure Sehedule® shall mean the diselosure schedule of even
dute herewith prepared and signed by the Company and delivered to Parent and
Purchaser simultanesusly with the execution hereof.

"Dissenting Shares” shell mean any Shares a8 to which the holder

thereof has demanded appraisal with respeet to the Merger in acvordance with
Saetion 262 of the DGCL. and as of the Efferrive Time has neither effectively

withdrawn nor lost his right to such appraisal.

"Effective Time" shall mean the date on which the certificate of
merger referred to in Section 1.5 is duly filed with the Secretary of State of the Sute
of Delaware or such other time as ig agreed upon by the parties and specified in such

| - gertificate of mevger.

"Environmental Claim" shall mean any elaim, action, mvestigation or
notice hy any Person alleging potential liebility for invegrigatory, eleanip or govern.
mental Tesponse cosis, or navaral Tesources or property damages, or personal injuries,
attorney’s fees or penaltics relating to (i) the presence, or Keleass into the environ-
ment, of any Materials of Environmental Concern at any location owned or operated
by the Company ar any Company Subsidiary, new or in the past, or (5i) any viola-
tion, or alleged violation, of any Environmental Law.

"Envirommental Law” shall mean cach federal, state, loeal and foreign
law and regulation relating to pollution, protection or preservetion of human health
or the envirorment including, without limnitation, ambient air, surface water, ground
water, land surface or subsuzface strata, and natural resources, and including, without
limitation, each law and regulation relating fo emissions, discharges, releases or
threatened teleases of Materials of Enviranmental Concern, or otherwise relating to
the generation, storage, containment (Whether above ground or underground),
dispnsal, transport or handling of Materials of Envirenmental Concern, or the
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preservation of the environment or mitigation of adverse effects thereon and each
law and regulation with regard to record keeping, notification, disclosure and
reporting requirements respecting Materiala of Environmental Concern,

"ERISA" shall mean the Employes Retirement Income Secunty Act
of 1974, as amended.

- "ERISA Affiliate" shall mean any trade or business, whether or not
incorparated, that together with the Company would be deemed a "single emxployer”
within the meaning of Section 4001({b) of ERISA.

"Exchange Act” shall mean the Sccurities Exchange Act of 1934, as
amended.

"Financial Statements” shall mean the financial statements of the
Company included in the Company SEC Documents.

"GAAP" shall mean United States genexally accepred accounting
principles.
"Goverrmental Enrity" shall mean a court, arbitral oibunal, adminis-

trative agency or commission or other governmental or other regulatory authority or
agency, whether domestic or foreign,

"HSR Act" shall mean the Hari-Seott-Rodino Antitrust Improvements
Act of 1976, 28 amended.

"Indermification Agreement” shall mean the Indemmnification Agree-
ment, dated December 21, 1999, by and among Parent, Purchaser and Major Share-
holder.

*Indemnnified Party” shall mean each present and former officer and
director of the Company and itz Subsidiaries, and each person who becomes an
officer or director of the Cotpany or any of its Subsidiarics prior to the Effective

Time.

"independent Directors” shall mean directors of the Company who are
directore on the date hereof and who are not Affiliates of Parent or Purchaser.
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tatellectual Property” shall mean al} of the following: Trademarks,
Patents, Copyrights, Trade Secrets and Licenses.

'MRE* shall mean the Tnrernal Revenve Servics,

L jcenses” shall meen all licenses and egreements pursuant to which
the Company has acquived rights in or to any Trademarks, Trade Secrcts, Patents ot
Copyrights, or licenses and agreements pursuant to which the Company has licensed
or transferred the right to use any of the foregoing.

] jens" shall mean seenrity interests, liena, elaime, pladpes, sores.
ments, limitations in voting rights, charges or other encwmbrances of any nature
whetsoever.

"Major Shareholder™ shall mean Computer Concepts Corps, 3 Dela-
warg eoarparation.

"Material Contract” shall mean any agreements, eonitracts or other
instruments required to be disclosad In Section 3.6() of the Disclosure Schedule.

"Materials of Environsnental Concern” shall mean pollutants, contam-
inants, toxie or hazardons substances, materiale and wastes, peiroleum and petroleum
products, asbestos and asbestes-containing materials, polychlorinated biphenyls,
raden and lead or lead-based painte and materials. '

"Merger™ shall mean the mergey of Purchaser with and imto the
Company referred to in Seetion 1.4.

"Merger Conaideration” shall mean an amount of cash equal to the
Offer Price, which amount shall not include interest, regardless of when paid.

_ "Minimurn Condition™ shail mean the condition that, pursuant 1o the
Offer, there shall have been validly tendered and not withdrawn prior to the expira-
tiom of the Offer, not less than that number of Shares which, together with the Shares
owned by Parent and Purchaser on the date hereof, constinttes at least a majority of
the Shares outstanding on 2 fully diluted basis (after giving effect to the conversion
or exercise of all owsianding options, warrants and other rights and securities
exercisable or comvertible into Shares, whether or not exercised or converted at the

time of deterznination).
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*Minimum Termination Fee" shall mean the sum of $9,130,5%42 in
U.8. eurrency.

"WYSE" shall mean the New York Stack Exchange.

"Offer” shall mean the cash tender offer w be made by Purchaser
pursuant 1 Section 1.1 to acquire any and all issued and owtstanding Shaves at the
Offer Price.

5 S |

"Offer Documents” shall mean the Offer to Purchase and a form of
letter of transmittal sand summsry advertisement filed as exhibite to the Schedule
14D-1, together with any amendments and supplements thereto.

.'.{. 5‘.‘&_“- e R

vt
3 ot
iy

"Offer Price” shall mean $10.00 per Share net to the seller in cash, or
such increased amount, if any, as Purchaser may offer 1o pay as contemplated by
Section 1.1(g) and Section 3.5(b).

"Offer to Purchase” shall mean the offer wo purchace included in the
Schedule 14D-1 filed with the SEC pursuant to Section 1.1(b).

"Option Fxchange Ratio” shall mean (x) the Merger Consideration
divided by (v) the average of the closing prices of Parent Common Stock on the
NYSE during the twenty wading days preceding the fifth trading day prior to the
Closing Dare.

"Parent” shall mean EMC Corporation, a Massachusetts corporation.

"Parent By-Laws" shall mean the Amended and Restated By-Laws of
Parent, a5 amended to date.

"Parent Charter” shall mean the Restated Articles of Orgenization, as
amended to date, of Parent.

"Parent Commen Stock” shall meen sheres of common stock, par
value $.01 per share, of Parent,

"Parent Option” shall mean an option to purchase shares of Parent
Common Stock.

"Patents" shall mean issued U.S, and foreign patents and pending
patent applications, patent disclosures, end any and all divisions, continuations,
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continuations-in-part, reissues, reexaminations, and extension thereof, any counter-
parts clafming priority therefrom, wtility models, patents of impornta-
tion/canfirmation, certificates of invention and like statutory rights,

"Paying Agent” shall mean the bank or trust campany designated by
Parent to act as egent for the halders of the Shares pursuant to Section 2.2(a).

"PBGC" shall mean the Pension Benefit Guaranty Corporation.

"Person” shall mean & namral person, parmership, corporation,
limited lizbility company, business trust, joint stock company, trust, unincorporated
association, joint venture, Governmental Entity or other entity or orpanization.

"Plens" shall mean a plan, prograwy, agreement, arrangement or
program required to be included in the Discloswre Schednle pursuant to Section

3.13(a),

"Preferred Stock™ shall mean the preferred stock, par value $.001 per
share, of the Company.

"Product” shall mean any product designed, manufactured, shipped,
sold, marketed, distributed and/or atherwise introduced into the stream of commeres
by or o behalf of the Company or any Company Subsidiary, including, without
limitation, any product sold in the United States by the Compeny or any Company
Subridiary ag the distributor, agent, or pursuant to any other contractual relstionship
with a non-U.8. manufacrarer.

"Proxy Statemernt” shall mean the proxy statement 1o be filed, if

necessary, by the Company with the SEC pursuant 1o Section 1.%(a2)(i), together
with all amendments and supplements thereto and inclnding the cxhibits therero.

"Purchaser” shall mean Eagle Merger Corp., a Delaware corporation
thal is 2 whoilly owned subsidiary of Parent,

"Purchaser By-Laws" shall mean the By-Laws of Purchaser, as
amended to date.

"Purchaser Charter" shall mean the Certificate of Incorporation of
Purchaser, as amended to dare,
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"Purchaser Common Stock” shall mean common stock, par value §.01
per share, of Purchaser.

: "Qualified Plan" shall mean a Plan that is invended 1o qualify under
Bection 401(a) of the Code.

*Release™ shall mean any release, spill, emission, discharge, leaking,
pamping, injection, deposit, disposal, dispersal, leaching or migration into the indoer
or outdoor nviranment (including, without limitation, ambient air, surface water,
proundwater and surface or subsurface strata) or into or out of any properyy, includ-
ing the movement of Materials of Environmental Concern through or in the air, soil,

surface water, groundwaler or property,

"Retained Employees” shall mean those Persons who were employees
of the Company or any Company Subsidiary immediztely prior to the Effective
Time.

Schedule 14D-1" shall mean the Schedule 14D-1 filed by Purchaser
with the SEC pursuant to Section 1.1(b), tagether with all amendments and supple-
ments thereto and including the exhibits thereto.

"erhedule 14D-9™ shall mean the Solicitation/Recommendation

Statement on Schedule 14D-9 filed by the Company with the SEC pursuant to
Section 1.2(a), together with 2]l amendments and supplements thereto and including

the exhibits thereto.
"SEC" shall mean the United States Securities and Exchange Com-
mission.

"Section 203 Approval” shall mean the action taken by the Company
Board of Directors referred 1o fn Section 3.5 causing Section 203 of the DGCL not to
apply to this Agreement or the other Transectons.

"Securities Act" shall mean the Securities Act of 1933, ag amended.

"Severmce Agreements” shall meen employment and severanee
agreements and arrangements, as amended through the date hereof, with respect to
employees and former employeaz of the Company,

"Shares” chall mean shares of ecommon stock, par value $,00}, issued
by the Company.
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"Stock Tender Agreement” shall mean the Stock Tender Agreement,
dated as of the date hereof, among Parent, Purchager, the Major Sharcholder and the
Trustees, prwsuant to which the Trestees have agreed, among other things, 1o tender

. in the Offer the Shares owned by the Major Shareholder and held in the Veoting Trust
and to grant Parent an aption to purchase such Shares and to grant Purchaser a proxy
with respect 1o the veting of such Shares upon the terms and subject to the conditions

set forth therein.

"Stockholders’ Stock Tender Agreement” shall mean the Stockhold-
ers' Stock Tender Agresment, dated as of the date herasf, among Parent, Purchacer
and each of James A. Cannavine, Judy G. Carter, Danicl DelGiomo, b, Joseph J.
Markus, Robert McLaughiin, Lisa Weleh, Clande R, Kinsey, 11l and George
Aronson, pursuant to which each such individual has agreed, among other things, to
tender in the Qffer the Shares owned by such individual and to grant Parent an
option to purchase such Shares and to grant Purchziser a proxy with respeet to the
voring of such Shares upon the terms and subject to the conditions sex forth therein.

"Subsidiary” shall mean, with respect o any party, any corporation or
other organization, whether incorpotated or wmincorporated, of which () a1 least a
mgjority of the securities or gthey interests having by their t1erms ordinary voting
power 1o elect 2 majority of the Board of Directors or others performing similar
fumerions with respect 10 sich corporation ar other organizarion is diractly or
indirectly owned or conurolled by such parry or by any one or more of its Subsidiar-
ies, or by such party and one or more of its Subsidizries or (b} such party or any
other Subsidiary of such party is a general parmer (excluding any such partnership
where such party or any Subsidiary of such party does not have a majority of the
voting interest in such partnership),

. "Subsidiary Docmnenis“ shall mezn the charter and by-laws (or
equivalent orpanizetions] documents), as amended to date, of sach Company
Subsidiary.

"Superior Propesal” shall mean any proposal or offer made by a third
party to acquire, directly or indireetly, including pursuant to a sale of assets, tender
offer, exchange offer, merger, consolidation, business combination, recapitalization,
Hquidation, dissohaion or similar transaction, for consideration consisting of cash
and/or securities, more tham 50% of the combined voting power of the Shares of
Company Comman Stock then outstanding or all or substantially all the assete of the
Company and otherwise on terms which the Company Board of Directors determings
in its good faith judgment (after receipt of (i) an opinion of & financial advisor of
nationally recognized repmation that the such proposal is superior, from a financial
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point of view, ta the Offer and the Merger, and (ii) an opinicn from independent
legal counsel 1o the Company that the failure 10 provide such information or access
of 1 engage in such discussions ot negatiarions would cause the Compeny Board of
Directors to violate ita fiduciary duties to the Company's shareholders urder applica-
ble law), to be more favarable o the Company's stockholders than the Offer and
Merger and which is 5ot subject 10 the receipt of any neceasary financing or which,
in the good faith judgment of the Company Board of Drirectars, is reasonably eapable
of being obtained by such third party.

"Sun.riving Corporation™ shall mean the snccessor or surviving
corpotation in the Merger.

"Tax" or "Taxes" shall mean all taxes, charges, fees, dutics, levies,
tariffs, impoats, penaltics or other assessments of any kind imposed by any fedgral,
stare. Jocal or forelgn goverpmental suthority, including, but not limited to, income,
ETOSS Teceipts, excize, profits, ad valorem, net worth, value added, service, special
aggecaments, workers' compensation, utility, severance, production, excise, stamp,
occupation, premiums, windfall profits, real or personal property, sales, gain, nse,
licenee, custom duty, unemployment, capital stock, transfer, franchise, payroll,
withholding, social security, minimum estimated, and other taxes, and shall include
interest, penaliics or additons atributable thereto.

*Tax Reum" shall mean any retum, declaration, seport, claim for
refimd, or information return: or stmemen relating to Taxes, including any schedule
or attachment thereto, and inehding any amendment thereof.

"Termination Fee" shall mean the sum of $10,572,670.00 in 11.8,
CUITEnCY.

“Title IV Plan” shall pmean 2 Plan that is subject to Section 302 or
Title IV of ERISA or Section 412 of the Code. .

Trademarks® shall mean U.5. and foreign registered and unregistered
trademarks, trade drees, service marks, logos, trade names, carporate-names and all
registrations and applications to registey the same.

rTrade Secrets” shall mean all categories of trade secrets as defined in
the Uniform Trade Secrets Aet including, but nut limited to, business information,
technalogy, know-how or applieations.

1
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nTransactions" shall mean the wensactions provided for or comenm-
plated by this Agreement, the Stock Tender Agreement and e grackholders' Stock
Tender Agrecment, including bnt ot Yisaited 1o the Offer and the Mergef.

: "Trostees” shall mean James Cannavitio, Dennis Mutray and Charles
Feld, solely in their capacities a8 rustees under the Voting Trust Agresment.

"Voling Detn" shall mezn indebtednass having general voring rights
and debt convertible into cecurities having guch rights.

“Vbﬁng Tenst" shall mean the voting st created pursuant and
subject 1o the terms and conditions of the Voting Trust Agreement.

"Voting Trust Agreement” shail mean the Voting Trust Agreement,
duted az of Angust 3, 1998, betwecn the Company, the Major Sharcholder and the

Trustees.

wyear 2000 Compliam” shall mean that the applicable system,
Product, service or item: (i) will sceurately receive, Tecord, store, provide, recop-
nize, recall and proccss al} dave and time data from, during, into and between the
years 1999, 2000 and 2001, and a1l years pestinent thereafter; (i) will accourately
perform all date-dependent ealculations and operations (including without Jimitation,
raathemarical operations, sorling, comparing and reperting) from, during, inte and
between the years 1999, 2000 and 2001, and alt pertinent years thereafter; end (111}
will not malfunction, cease 10 funcrion or provide invalid or incorrect resulis as a
resulr of (A the change of years from 1999 w0 2000 or from 2000 to 2001, (B) date
data, including date data which represents or references different centuries, differemt
detes dusing 1999, 2000 and 2001, or more than one century of (C) the ocenmence of
any pardeular date; in each case without human invervention, provided, in each case,
that all sofiware, applications, hardware and other systems used in eonjunction with
such sysiem or item that are not owned or Ficensed by the Company or any Company
Subsidiary corretly exchange date data with or pravide data 1o such system or ftem.

Section 8.2 Inferpretation.

(2)  Whenareference is made in this Agreement to a section or
article, such reference shall betoa section or aricle of this Agreement mless
otherwise clearly indicated to the contrary.
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(b}  Whenever the words "inelude”, “ineludes” or “incjuding" are
used in this Agreemnent they shall be deemed to be followed by the words “without

Imitation,”
(©}  The words "hereof”, “herein” and "herewith® and words of
- similar import shall, unless otherwise stated, be construed to refer to this Agreement
as a whele and not to any partictlar provision of this Agreement, and article, s2ction,

paragraph, exhibit and schedule references are-to the articles, sactions, peragraphs,
exhibits and schedules of this Agreement unless otherwise specified,

(d)  The plural of any defined term shall have a meaning correla-
tive to such defined verm, and words denoting any gender shal] include all genders,
Where a word or phrase is defined herein, each of ite other grammarieal forms shall
have a corresponding meaning,

(#)  Areference to any party to this Agreement or any other
agreement or dovwment shell include such party's suecessors and permitted ARLigns,

(f) A rcference to any legislation or 1o any provision of any
legislation shall include any modification or re-enactment tharsof, any legislative
provision substinned therefor and all regulstions and statutory insouments issued
thereunder or pursuant thereto.

(8)  As used in this Agreement, any reference 1o any svemt, change
or effeet heing material or having a material adverse effect on or with respect to any
entity (or group of entitics takcn as a whols) means such event, change or effect is
materially adverse to (i) the consolidated financial condition, businesses or results of
operations of such entity &s 8 whole (or, if used with respect theyst, of such group of
entities teken as a whole) or (if) the ability of such emtity (or EToup} 1o fonsummate
the Transactions,

(1)  The partics have participated jointly in the negotiation and
drafling of this Agreement. In the event an ambipuity or question of intent or
interpretation arises, this Agreement shall be construed as i drafred jointly by the
parties, and no presumption or burden of proof shall arise favoring or disfavoring
any party by virtue of the authorship of any provisions of this Apresmean.

A
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ARTICLE 1%
MISCELLANEOUS

' Seution 9.1 Fegs and Fxpenses, (2) Except a8 specifically provided
1 the contrary in this Agreement, including Section 9.1{b}, all reasonable costs and
- expenses incorred in conmection with this Agreement and the consummation of the
Transactions shall be paid by the party incurring such costs and expenses.

® I

()  the Company shall enter into an agreement which
accepls or implements another Acquisition Propoesal;

(i)  either the Company or Parent terminates or abandons
the Transactions pursuant to Section 7.1(b)() and prior thereto there shall
have been publiely announced another Acquisition Proposal;

{iii) the Company shall termmate or abandoy the Transas-
tione pursvant to Section 7.1(¢i(%);

{iv)  Parem: shal] terminate ar sbandon the Transactions
pursuant to Section 7. 1(d)ii); or

{v)  Parent shall terminate or abandon the Transacrions
pursuant to Section 7.1{d)(iii) as a result of a breach of the provisions of
Seetion 3.3 hereof or the intentional or willful breach of any other provision
hereof (it being understood that such right of ermination or abandonment is
subject 10 the 1ime period afforded the Company 10 cure such breach pursuant
to Secrion 7.1(d)(#i));

then the Company shall pay to Parent an amount equal to the Termination Fes plus
an amount equal to Parent's actual and reasonably documented cut-of-pocket Fees
and expenses incwtred by Parent and Purcheser in connection with the Offer, the
Mezger, this Agreement and the consummation of the Transactions. The Termina-
tion Fee and Paent's good faith estimate of ivs expenses shall be paid in same day
funds concurrently with the execution of an agreement referred to in subsection (1)
above or any termination or sbandonment reférred to in subseetions (ii), (i) or Gv)
above, whichever shall first ocewr, fopether with delivery of 2 written acknow]edg-
ment by the Company of its abligation to reimburse Parent for its actwal expenses in
excess of such estimared expense payment.
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{i}  Parent tha)l terminate or abandon the Transsctions
pursuant o Seetion 7.1(d)(v); or

, (i)  the Offer shall have expired without the Minimum
Condjtion having been satisfied, and the Major Shareholder shall, for any
reason, not have fully satisfied its obligations under the Stock Tender Agree-
ment 10 (i) tender the Shares sbject to the Stock Tender Agreement in the
Qffer, (if) grant the option 1o Parent to purchase the Shares subject 1o the
Stock Tender Agreement and consummate any sale wpoR exercise of such
option or (jii) grant the proxy with tespect to, or vote, the Shaves subject to
the Stock Tender Agreement as set forth therein;

then the Company shall pay to Parent an amotmt equal to the Minimum Termination
Fee plus an amount cqual to Parent’s ectual and reasonably documented outrof-
pocket fees and expenses incurred by Parent and Purchaser in connection with the
Qffer, the Merger, this Agreement and the confummation of the Transactions. The
Minimum Terrination Fee and Pagent's good faith estimate of its expenses shall be
paid in same day funds concurrently with the execution of an agreernent referred ro
in subsection {i) above or any termination or abandenment referred 10 in subsections
(ii), (i) or (iv) above, whichever shall first oceur, together with delivery of a writren
acknowledgment by the Company of iis chligation to reimburse Parent for jte actual
expenses in excess of sush estimated expénse payment.

Bection 9.2 Amendment and Modification. Subjest to applicable law

and Secticn 1.3, this Agreemem may be amended, modified and supplemented in
any and all respects, whether before or afier any vote of the sharsholders of tha
Compaxy contemplated hereby, by written agreement of the parties hereto, by action
taken by their respeetive Boards of Directors (which in the case of the Company
shall include approvals as contemplated in Section 1.3(c)), at any time priot 1o the
Closing Date with respect to any of the terms contained herein; provided, however,
that after the approval of this Agreement by the sharcholders of the Company, no
such amendment, medification or supplement shall reduce the amount or change the
form of the Marger Consideration.

Secrion 93 8 a2l of Represewrations and ‘Warrantie
represeptations and warranties in this Agreement or in any schedule, instryment or

other document delivered pursuant 1o this Agreement shail survive the Effective
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Time as necessary ta effect the terms and provisions of the Indemnification Apree-
ment.

, Section 9.4 Notices. All noticas and other eomymumiceations hereum.
der shell be in writing and shall be decmed given if delivered personally, telecopicd
(which is confirmed) or sent by an overnight courier service, such as Federal
Express, 1o the parties at the following addresses (or at such other address for a party
us shall be specified by like notice):

(®) if 1o Paremt or Purchaser, 10:

EMC Corporation

35 Parkwood Drive

Hepkinton, Massachusetts 01748

Attention; Vice President, Corporate Develapment
Telephana No.: (508) 435-1000

Telecopy No.: (508) 435-8000

with a copy to:

EMC Corporation

35 Parkwood Drive

Hapkinton, Massachusetts 01748
Attention: Office of the Genera] Counsel
Telephone No.: (50E) 435-1000
Telecopy Na.: (508) 497-6915

and a copy to:

Skadden, Arps, Slate, Meagher & Flom LLP
One Beacon Street, 31 Flgor

Bosgton, Massachiients 02108

Auention: Margaret A, Brown, Esq.
Telephone No.: (617) 573-4800

Telecopy No.: (617) 573-4822

and
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(b)  ifto the Company, to:

Softwarks, Inc.

5845 Richmond Highway, Sujte 400
Alexendria, Virginia 22303
Attention; Judy G. Carter, President
Telephene No.: (703) 317-2424
Telecopy No.: (703) 317-1631

with a copy 1o:

Bleu, Kramer, Waetlar & Licberman, P.C.
100 Jericha Quadrangle

Jerichn, New York 11753

Auention: David H. Liebeyman, Esq.
Telephone No.: (516) 8224820
Telecopy No.: (516) 8224824

Section 8.5 Counterparts, This Agreement may be execured in two
or more counterparts, each of which shall be considered one and the same 2greement
and shall beeome effective when tweo or more eounterparts have been signed by each

of the parties and delivered 1o the other parties.

Section 9.6 Rptire Agreement: No Thizd Party Bancficiarics. This
Apreemeny, the Indemnificatian Agreemertt and the Confidentiality Agreement
(ineMading the documents and the instrumenta referrad 1o herein and therein): (a)
canstinule the entire agreement and supersede all prior agreements and understand-
ings, both written and oral, among the parties with respect to the subject matter
hereof and thereof, and (b) except as provided in Sections 2.4 and 5.9 are not
imended to confer upon any Person other than the parties hereto and thersto any

rights or remedies hereundey,

Section 8.7 Severability. Any rerm or provision of this Agreement
that is held by a cowrt of competent jurisdicrion or other awthority o be invalid, void
or unenforceable in any situation in any juriadiction shall not affoct the validity or
enforceability of the remaining terms and provisions hereof or the validity or
enforceability of the offending term or provision in any other situation or in any
vther jurisdiction. If the final judgment of a court of campetent jurisdiction or ather
authority declares that any term or provision hereof ia invalid, void or inenforcaable,
the parties agree that the court making such determination shall have the pawer 1o
reduce the scape, duration, area or spplicability of the term ar provision, to delete
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specific woyds or phrases, or 1o replace any invalid, void or unenforcesble term or
provision with a term ar provision thar is valid and enforeeable and that comes
closest to expressing We intention of the invalid or unenforcasble term or provision,

Section 9.8 Govemine Law. This Agreement shall he governad by
hd consrued in accordance with the laws of the Sate of Delaware withou giving

effect to the principles of conflicts of law thereof.

Saction 9.9 Fnforesment, The perties agree that irreparable damage
would occur in the cvent that any of the provisions of this Agreement were not
performed in aceotdance with thair tpecific tarms or were otherwise breached, Tt is
sccordingly agreed that the parties shall be entitled {0 an mjunction or injunctions to
prevent breaches of this Agreement and to enforce specifically the terms and
provisions of this Agresment in any eourt of the Unired States located in the Come
monwealth of Massachusetts ar in Massachosetts state cowt, this being in addition 1o
any other remedy to which they are entitied st law or in equity. In addirion, each of
the patties hercto (a) consents to submit ftself to the personal jurisdiction of any
Frdera] court located in the Commonwealth of Maesachusetts or any Massachuserts
State court in the event any dispute arises ow of this Agreement or any of the
Transaerions comtemplated by this Agrcement, (b) agrees thar it will not arfempt 10
deny or defeat such personal jurisdiction by motion or other request for leave from
any such court end (c) agrees that it will nor bring any action relating to this Apree-
ment or any of the Transactions contemplated by this Agreement in any court other
thap & Federal or state court sitting in the Commonwealth of Massachusera,

Section 9.10 Time of Fssence, Each of the pirties hereto hereby
Bgress that, with regard 1o all dates and time petiods set forth or referred 1o in this

Agreement, gme is of the essence.

Section 5.1 fon; Wajyer. At any time prior to the Effective
Time, the parties may (a) extend the time far the perfarmance of any of the obliga-
tions or other aets of the other pastics, {b) waive any inaccuracics in the representa-
tions and warrantics of the other parties contained in this Agreement or in any
document defivered pursuant to this Agreemem or (c) subject to the proviso of
Section 5.2, waive compliance by the other parties with any of the agreements or
conditions contained in this Agreement, Any agreement on the part of & party to any
such extension or waiver shall be valid only if set forth in an instrument in writing
sigmed on bebalf of such party. The failure of any party 10 this Agresment to assert
any of its rights under this Agresment or otherwise shall not constinmte 2 waiver of

those yights,
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Section 9,12 Assignment, Neither this A

_ 19.1 greement nor
]I;ig.hts, intarass or obl:gat!nm hereunder sha)] be assigned by any of ﬂlxﬁgsm
o;irﬂ;m (t‘;h"""h“,b}' aperation of law or otherwise) without the prier wrinen content
o n?gh :: Emcss.m m;a;p; E;lﬂgta l;tgrch;serm?iy assign, in its sole diseretion, any o all

,u:tm._ 115 hereunaer 10 Parent of to any dj indi

wholly owned Subsidiary of Parent Subj i ey direct

. sul . A Ject 14 the preceding sentence., thi -
ment w_ﬂl be binding upen, inure to the benefit of and be cnfimeablec:; tl;:: Aa%ur? N
and thelr respective suecessors and assigna, P

€6
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IN WITNESS WHEREQF, Parent, Purchaser end the C
ompeny h
cansed this Agreement o be excecured voder seal by their respective offi :afs Ve

therenato duly sgthorized as of the dare first wrinen abave,

EMC CORPORATION

Nmﬂ A had.l 3
Title: flse R" #ﬂ‘"’

EAGLE MERGER CORP.

ﬁyW

Name; Pud T. Dacier
Title: Sﬁﬂl'ﬂ'ar:j

SOPTWORKS, INC.

By

Mamae:
Title:
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. IN WITNESS WHEREOF, Parent, Purchaser and the Company have
caused this Agreement to be execured under seal by their respactive officars
therenmto duly authorized as of the date first wrinten above,

- EMC CORPORATION

By __
Name-
Title:

EAGLE MERGER CQRP.

By
Naine;
Title:

SOFTWORKS, INC.

By

N'ame: N Ll.'b‘-l?.g.ﬁﬂ‘&ﬁ
Tite: Pﬁ-‘l@tnﬁ L QE o

Signature Page to Merger Agresment
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