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IN THE UNITED STATES BANKRUPTCY COURT 3 :% <
g 1
FOR THE DISTRICT OF DELAWARE Lo I8 N
E v . C B %
o w (=] X 1
.OE 2% 1z
In re: ) Chapter 11 W< Za
) ) 5 IE oo
MBC GREENHOUSE CO., et al.,’ ) Case No. 01-0217% (RRM) S < =
: ) (Jointly Administered) o ¥
] Z
Debtors. )

AMENDED ORDER PURSUANT TO SECTIONS 105(a), 363, 365 AND 1146(c) OF
THE BANKRUPTCY CODE (I) AUTHORIZING THE SALE OF THE DEBTORS’ GIFT
‘GROUP ASSETS FREE AND CLEAR OF LIENS, CLAIMS, ENCUMBRANCES AND
INTERESTS AND (II) AUTHORIZING THE ASSUMPTION AND ASSIGNMENT OF
CERTAIN EXECUTORY CONTRACTS, LICENSES AND UNEXPIRED LEASES IN

CONNECTION WITH SUCH SALE [RE DOCKET NO. 320]

Upo;l the motion (the “Motion”)* of the Debtors seeking, among other things,
entry of an order pursuant to sections 105(a), 363, 365 and' 1 146(;) of title 11 of the United
States Code (the “Bankruptcy Code™) (i) authorizing the sale of certain assets of the Gift Group
free and clear of liens, claims, encumb@c% and interests and (ii) authorizing the assumption
and assignment of certain executory contracts, licenses and unexpired leases in connection with
the sale of certain of the Debtors’ Gift Group éssets; and the Court having entered an order on
August 23, 2001, (the “Bidding Procedures Order”) approving the Bidding Procedures, the Bid

Protection, and the form of the Asset Purchase Agreement; and the Auction having been held on

! The following entities are Debtors: MBC Greenhouse Co., Drake Acquisition Company, Flower of the Month Company, Foster
& Gallagher, Inc., Gumey Seed & Nursery Corp., Health Group, Inc., HearthSong, Inc., Henry Field Seed & Nursery Company,
Home Marketplace, Inc., Learn & Play, Inc., Magic Cabin Dolls, Inc., Michigan Bulb Company, mySEASONS.com, Inc.,
mySEASONS Holdings, Inc., New Holland Bulb Co., NEWCO Holdings, Inc., Sand Lake Realty, Co., Spring Hill Nurseries
Company, Stark Bro.'s Wholesale Co., Stark Brothers Nurseries and Orchards Company, Stark Nursery Co. (d/b/a Agri Sun), and
Vermont Wildflower Farm, Inc.
*Unless otherwise defined, capitalized terms used herein shall have the meanings ascribed to them in the Motion and the Asset
Purchase Agreement.
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September 11, 2001; and Brecon Capital Company, LLC (together with any designee the'reof, the
“Successful Bidder™) having been determined by the Debtors, after consxﬂtaﬁon with the Agent
and the Committee, to have s-ubmitted the highest and best bid at the Auction for the assets; and
the Sale Hearing having been held on Septer_nber 19, 2001; and the Debtors having submitted

" into evidence '_the txansctipi of the Auction at the Sale Hearing; and all interested parties having
been affordec; an opportunity to be heard with respect to the Motion; and' the Court having
reviewed and considered (i) thg Motion, (ii) the objections thereto, if any; a.nd ('m) ther &gnra-aents
of counsei made, and the evidedéc proffered or adduced, at the Sale Hearing; and it appearing
that the Court hes jurisdiction to consider the Motion and the relief requested therein in
accordance with 28 U.S.C. §§ 157 and 1334; and it appcarin;g'that this matter is a core
p;oceeding within the meaning of 28 U.S.C. § 157(b)(2); and it appearing that venue of this
proceeding and this xMotion is proper in this distﬁct pursuant to 28 U.S.C. §§ 1408 and 1409; ﬁnd
due and proper notice of the Moﬁo;x having been gjven; and it appearing that the relief reqﬁested
in the Motion and approval of the sale of the assets identified in the Asset Pm'chase Aéreement
attached h.ereto as Exhibit X (the assets, “Gift Group Assets”, ﬁae sale of the Gift Group Assets
and all transactions rela.tefi thereto are collectively the “Sale™) and the assumption and
assignment of some or all qf the list of executory contracts, licenses and unexpired leases
attached hereto as Exhibit Y (the “Agreements” and the Agreements that are assumed by the
Debtors and assigned to the Successful Bidder by the Debtors, in consuitation with the

Successful Bidder are the “Assigned Agreements™) and the assumption of the liability for the
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payment of any cure amounts associated with the Assigned Agreements (the “Cure Amo;mts")
listed in Exhibit Y, any other liabilities assumed by the Successful Bidder pursuant to the
Assigned Agreements and any other liabilities assumed by the Successful Bidder pursuant to the
terms of this Sale Order (the “Assumed Obligations™) is int the best interests of the Debtors, their
estates, creditors, and other parties in interest; and upon the record c;f the Sale Hearing, the
Auction and these cases and after due deliberation and sufficient cause appearing therefor, it is
hereby: ; i
FOUND AND DETERMINED AS FOLLOWS:®

‘ 1. The statutory predicates for the relief sought in the Motion are sections 363,
365 and 1146{(c) of the Bankruptcy Code and Fed.'R. Bankr. P. 2002, 6004, 6006 and 5014. -

2. As evidenced by the affidavit of service previously filed with the Court, and
based on the rcpresc.ntaxions of counsel at the Sale Hearing, (i) proper, timely, adequate and
sufficient noﬁce of the Motion, the Auction, t.be Sale Hearing, the Sale, the assumption and
assignment to the Successful Bidder of the Assigned Agreements through the Cure Notice and
the idenﬁty of the Successful Bidder through the Successful Bid Notice has bgeq provided in
accor:dance with sections 102(1), 363, and 365 of the Bankruptcy Code and Fe§. R. Bankr. P.
2002, 6004, 6006 and 9014; (ii) such notice \;vas reasonable, sufficient, and appropriate under the

circumstances; and (iii) no other or further notice of the Motion, the Auction, Sale Hearing, the

}Findings of fact shall be construed as conclusions of law and conclusions of law shall be construed as findings 6|‘ fact when
appropriate. S¢e Fed. R. Bankr. P. 7052.
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assumption and assignment of the Assigned Agreements or the identity of the Succwsful'Bidder
is or shall be required. The Debtors did not select a Second Best Bidder or Second Best Bid.

3. A reasonable opportunity to object or.be heard with reSpcct to the Motion, the
identity of the Successt"ul Bidder, the assumption and assighmcnt of the As;i gned Agreements
and the relief requested in the Motion has been afforded to all interested pers;ons and enﬁﬁ#.

4. As demonstrated by (i)vthe testimony and other evidence proffered or adduced
at the Sale Hearing and (ii) the representations of counsel made on the record at the Sale
Hearing, thé Debtors have adequately marketed the Gift Group Assets and the Assiéned

. Agreements and conducte.d the sale process in compliance v;rith the Bidding Procedures Order.

S. Each Debtor (i) has full corporate power and éuthorit;' to ex?cute the Asset

Purchase Agreement and all other documents contemplated tﬁereby for the Sale, (ii) has all of the

corporate power and authority necessar.y to consummate the transactions contemplated by the
Asset Purchase Agreement, (iii) expects to take all corporate action necessary to authorize and
approve the Asset Purchase Agreement and ﬁxé consummation by such Debtor of the transactions
contemplated thereby.

6. The Debtors have demonstrated sound business jusﬁﬁcations‘ for the Sa}e. :
pursuant to section 363(b) of the Bankruptcy Code prior to, and outside the context of, a pla;a of
reorganization in that, among othez'things, their Gift Group Assets are deteriorating in value and

LR R Aathad

the Debtors are unable to restructure or reorganize their operations.
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7. The Debtors have acknowledged that the Lenders have a perfected sec'uﬂty
interest in substantially all of the Debtors’ assets, including substantially all of the Gift Group
Assets. |

8. The Debtors and the Successful Bidder negotiated, proposed and entered into ;
the Assct Pur?:hase Agreement without collusion, in good faith, and from arm’s-length
bargaining positions. Néithcr tﬁe‘ Debtors nor the Successful Bidder have engaged in any conduct
that would cause or permit the Asset Purchase Agreement to be avoided under secti.on 363(n) of

the Bankruptcy Code. The Sucgessful Bidder is a good faith.purchaser @der section 363(m) of
the Bankruptcy Code and, as sugh, is entitled to all of the protections afforded thereby.

9. The consideration provided by the Successful Bidder for the Gift Group
Assets purs.uant to the Asset Purchase Agreement (i) is fair and reasonable, (ii) is the NM or
otherwise best offer 'for the ‘Giﬁ Group Assets, (iii) will provide a greater recovery for the
Debtors' creditors and other interested part'ieé than would be provided by any other practical
available alternative and (iv) co@mtw reasonably equivalent value and fair consideration under
the Bankrﬁptcy Code and under the laws of the United States, any state, territory, pbssession, or
the District of Columbia (including, but not limited to, statutes governing fraudulen; conveyance
and frauduient transfer). | |

10. The transfer of the Gift Group Assets to the Successful Bidder will be a _legal,
valid, and effective transfer of the Gift Group Assets, and will vcsi th.e‘ Successful Bidder with all -

rights, title and interest of the Debtors in the Gift Group Assets, free and clear of all liens, claims,
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cﬁi:umbranccs, pledges, mortgages, security interests, cha_'rges, options, aﬁd other interest-s
(collectively, the “Interests™) o.ther than the Assumed Obligations, including, but not limited to,
those (i) that purport to give to any party a right or option to effect any forfeiture, modification,
right of first refusal, or tenninhtion of the Debtors’ or the Successful Bidder's interest in the Gift
Group Assets, or any similar rights, and (ii) relating to taxes arising under or out of, in
connection with, or in any way relating to the operation of the Debtors’ businesses prior 1o the
date (the “Closing Dat.e") of the consummation of the Asset Purchase Aéreemcni (the |
“Closing™). - .

11. The Successful Bidder may not have entered into the Asset Purchase
Agreement and may not comM& the transactions comemplat.ed thereby, thus adversely
affecting the Debtoss, their estatcsv, and their creditors, if the sale of the Gift Group Assgts t;:;
such Successful Bid;:lc: is not free and clear of all Interests other than the Assumed Obligations,
or if the Successful Bidder would, or in the future could, be liable for any of the Interests and if
the assignment of the Assigned Agreements ﬁould not be made under section 365 of the

Bankruptcy Code.

12. The Debtors may sell the Gift Group Assets free and clear of all Interests of
any kind or nature whatsoever (other than the A.ssumcd Obligations) because one or more of the
standards set forth in section 363(f) of the Bankruptcy Code have been satisfied. Those (i)

holders of Interests and (ii) non-debtor parties to Agreements who did not object or who

withdrew their objections, to the Sale or the Motion are deemed to have consented pursuant to
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section 363(f)(2) of the Bankruptcy Code. Those (i) holders of Interests and (ii) non-d;bt;)r
parties to Agreements who did object fall within one or more of the other subsections of section
363(f) of the Bankruptcy Code and are adequately protected by having their Interests, if any,
attach to the procéeds of the Sale ultimately attributable to the property against or in which they
claim or may claim an Interest. -

13. The Debtors have demonstrated that it is an exercise of their sound business

| j.udgment to assume Assigned Agreements and assig-n them to the Successful Bidder and the
assumption and assignment of the Assigned Agreements is in the best interests of the D;bwm,
their estates, and their creditors. The Assigned Agreements being assigned 10, and the liabilities
being assumed by, the Successful Bidder are an integral part of the Gift Group Assets being
purchased by the. Successful Bidder. Accordingly, such assumptions and assigmncpts of
Assigned Agreements and the Assumed Obligations are reasonable, enhance the value of the
Debtors’ estates and do not constitute unfalr discrimination.

14. The Debtors and the Successful Bidder (i) have provided adequate assurance
of the Successful .Bidder’s future performancé under the Assigned Apgreements, within the |
meaning of sections 365(b)(1)(C) and 365(£)(2)(B) of the Bankruptcy Code, (ii) will cure, or have
provided adequate assurance of cure, of any default existing prior to the date hereqt_‘ under ~:m.y of
the Assigned A.greements within the meaning of section 365@)(15(A)’ of the Banlcrup@ Code

and (iii) will provide compensation or adequate assurance of compensation to ariy party for any
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actual pecuniary loss to such party resulting from a default prior to the date hereof under .any of
the Assigned- Agreements, within the meaning of section 365(b)(1)(B) of the Bankruptcy Code.

15. Approval of the Asset Purchase Agreement and the assumption and
gssignment of the Assigned Agreements and the consummation of the Sale-at this time xs in the
best interests of the Debtors, their creditors, their estates and other parties in interest.

'16. The Cure Amounts are the true and correct amounts necessary to cure any
existing defaults under'the Assigned Agreements and the Suc;cessful Bidder shall be liable for
payment of all such Cure Amounts (or for the payment of such lower amount as it may agree
with any non-debtor party to any As&igned Agreement).

Now, therefore, based upon the foregoing findings of fact, it is hereby:

'ORDERED that the Motion is granted as further described herein; and it is further

i OR.DERED that, except as provided iﬂ the subsequent ofdered paragraph, all
objections to the Motion or the relief requested therein, that have not been withdrawn, waived; or
gcttled, and all réscwati;ans of rights included therein, are overruled on the merits; and it is
further

ORDERED that the objections of the parties to cxecutory.contracts, licenses and
unexpired leases not listed as Agreements in Exhibit Y are preserved to the extent that the
Succcss;ful Bidder seeks to acquire such executory contracts, licenses or unexpired lease#; aﬁd it
is further

ORDERED that, pursuant to section 363(b) of the Bankruptcy Code, the Debtors
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are éuﬂaoﬁzed and directed to consummate the Sale pursuant to and in accordance with t.h.e terms
and conditions of the Asset Purchase Agreement; and it is further

ORDERED that the Debtors are authorized and directed to execute and deliver,
and are empowered to perform under, consummate and im'plement, the Asset. Purchase
;Aggreexnent, together with all additional instruments and documents that may be reagonably
| necessary or desirable to implement the Asset Purchase Agreetnent, and to take all further
actions as may be nqu?sted by the Successful Bidder for the pmpc;se qf assembling, assigning,
transferring, granting, conveying and conferring tc; the Successful Bidder or reducing to
' pos-s-es‘sic.m, the Gift Group Assets, or a5 may be necessary or appropriate to the performance of
the obligations as contemplated by the Asset Purchase Agreefnent; and it is further

ORDERED that, cxcept as expressly permitted or otherwise specifically provided
for in the Ass'et'Purc'hasc-Agrccmcnt or this Sale Order, pursuant to se;.ions ldS(a), 363(b) and
363(f) of the Bankruptcy Code, the Gift Group Assets shall be transferred to the Successful
Bidder as contemplated by the Asset Purchase Agreement and, as of the Closing Date, shall be -
ﬁge and clear of Interests of any kind or nature whatsoever (except for the Assumed-
Obligations), with all such Interests of any kind or nature whatsoever (except for the Assumed
Obligations) to.attach to the net proceeds of the Sale in the order of their priority, with the same
validity, force and effect which they now have as against the Gift Group Assets, subject to any
claims and defenses the Debtors may possess with respect thereto; and it is further

ORDERED that, except as expressly permitted or otherwise specifically provided

28605-001\DOCS_DE:30673.2 9

TRADEMARK

REEL: 002863 FRAME: 0886




for in the Asset Purchase Agreement or this Sale Order, all persons and entities, includin.g, but
not limited to, all debt security holders, equity security holders, governmental, tax, and
regulatory authorities, lenders, trade and other creditors holding Interests of any kind or nature
whatsoever against or in the Debtors or the Gift Group Assets (whciher legal or equitable,
secured or unsccﬁrcd;mé.tﬁred or unmatured, contingent or non-contingent, liquid;wd or
unliquidated, senior or subordinated, known or unknown), arising under or out of, in connection
with, or in any way mlaﬁng to, the Debtors, the Gift Group Assets, the operation of the Debtc;rs'
businesses prior to the Closing Date, or the transfer of the Gift Gmup Ass;:ts to the §uccessful
Bidder, hereby are forever barred, estopped, and permanently epj oined from asserting against the
Successful Bidder,. its succe@ or assigns, its property, or the Gift Group Assets,.such pers<;n5’
— or entities’ Interesty other than the Assumed Obligations; and it _iS further

ORbERE.D that the transfer of tile Gift Group 'Asscts to ﬂx; Successful Bidder
pursuant to the Asset Purchase Agreement shall constitute a legel, valid and effective transfer of
the Gift Group Assets, and shall vest the Successful Biddq with all right, title and.interest of the
Debiors in and to the Gift Group Assets, free and clear of all Interests of any kind or nature
whatsoever, other than the Assumed Obligations; and it is further

ORDERED that, on the Closing Date of the Sale, each of the Debtors’ creditors is
authorized and directed to exeéu;c such documents and take all other actions as may be
necessary to release its Interests m the Gift Group Assets, if . ény, as such Interests may have been

-recorded or may otherwise exist; and it is further

-
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ORDERED that, if any person or entity that has filed financing statements.,
mortgages, mechanic's liens, lis pendens, or other documents or égrcements evidencing Interests
in the Gift Group Assets shall not have delivered to the Debtors prior to the Closing Date, in
proper form for ﬁlying and executed by the appropriate parties, termination statements,
insu'umenis of satisfat._:tion, releases of all Interests which the person or entity has with respect to
the Debtors or the Gift Group As.sets or otherwise, then (a) the Debtors are hereby authorized to
lcxccutc aﬁd file such statements, instruments, releases and other documents 6n Bchalf of the
* person or entity with respect to the Gift G.roup Aésets and (b) the Successful Bidder is hereby
authorized 10 file, register, or otherwise record a certified copy of this Sale Order, which, once
filed, registered or o;herwise recor;led, shall constitute conclusive evidence of the release of all
Interests m the Gift Group Assets of any kind or nature whatsoever other than the Assumed -
Obligations; and it i.;; further

ORDERED that, pursuant to sections 105(a) and 365 of the Bankruptcy Code, and
subject to and conditioned upon the Closing of the Sale, the Debtors® assumption of and |
‘ assimment to the Successful Bidder, and the Successful Bidder’s assumption on the terms set
forth in the Asset Purchase Agreement, of the Assigned Agreements is hereby approved, and the
requirements (;f sections 365(b)(1) and 365(f)(2) of the Bankruptcy Code with respect thereto are
hereby deemed satisfied; and it is further

ORDERED that the Debtors are hereby authorized, but not directed, in

accordance with sections 105(a) and 365 of the Bankruptcy Code, to (a) assume and assign to the
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Successful Bidder, effective upon the Closing of the Sale, the Assigned Agreements free and
clear of all Interests of any kind br naturé whatsoever except for the Assumed Obligations
(provided, however, that nothing herein sﬁa.ll defeat any right which a party to an Assigned
Agreement may have‘under section 365 of the Bankruptcy Code provided, further, that this Sale
Order shall constitute a full and final adjudication of any such party';'. rights under section 365 of
the Bankxjuptcy Codc) and (b) execute and deliv.e-r to the Successful Bidder such documents or
other instruments as may be necessary to assign and transfer the Assigned Agreements to the
Successful Bidder; and it is further - |

ORDERED that the Assigned Agreements shall be transferred tc;, and remain in
full force and effect for the benefit of, the Successful Biddex: in accordance with their respective
terms, notwithstanding any provision in any such Assigned Agreements C@cluding those of the
type described in sections 365(b)(2) and 365(£)(1) of the Bankruptcy Code) that prohibits,
restricts, <;r conditions such assignment or transfer and, pursuant to scctipn 365(k) of the
Bankruptcy Code, the Debtors and their estates shall be relieved from any liability for any breach
of any Assigned Agreements that occurs or arises after such assignment to and assumption by the.
Successful Bidder on the Closing Date; and it is further

ORDERED that the Cure Amounts are the only amouﬁts necessary to cure any
monetary default under the Assigned Agrccmenﬁ pursuant t<'> section 365(b)(1) of the
Bankruptcy Code pursuant to the assurnption by the Debtors and assignment to the Successful

Bidder of such Assigned Agreements and such Cure Amounts shall not be subject to further
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dispute or audit based on performance prior to the time of assumption and assignment,
irrespective of whether such assumed executory éont;act or une-icpited lease contains an audit
clause; and it is further |

ORDERED that the Successful Biddér is assuming all .liability for the payment of
the Cure Amounts without prejudice to the right c-»f the Successfu_l Bidder to. agrec with any non-
dcbtor_ party to the Assigned Agreements to pay a lesser amount in satisfaction of such Cure
Amounts, provided that such aéreement does not create or increase liability of the Debtors or |
their estates; and it is further |

ORDERED that the Successful Bidder shall assume all obligations of the Debtors
under any Assigned Agreement first arising from and a.ﬁer th; Closing, and shall pot assume or
bear re_sponsibility for any obligation under any Assigned .;\greement accruing thereunder prior
1o the Closing other than the Cure Amounts or any Assumed Obligations; and it is further

ORDERED that the Successful Bidder is not liable for the payment of any cure
'amognts for any Agreements other than the Cure Amounts, wiaich are solely related to the
assumption and assignment of the Assigned Agreements; and it is further

ORDERED that, provided that this paragraph shall not operate fo bar or enjoip the
Debtors from raising or asserting against the Successful Bidder or its affiliates claﬁn; relating to
the Successful Bidder’s obligations under the terms of this Sale Order, the Asset Purchase
Agreement and the Sale, all non-debtor parties to the Agreements are forever barred and

enjoined from raising or asserting against the Successful Bidder or the Successful Bidder’s

e e R T T U
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affiliates (as they exist immediately folloméweigé?ﬁ.g) any assignment fee, default or bréﬁch
under, or any claim or pccun.iary loss, or condition to assignment, arising under or related to the
Agreements that exist as of the Closing or arising by reason of the Closing; and it is further

ORDERED that, except as provided to the contrary in this Sale Order, all rights
and remedies of any non-debtor party or the Successful Bidder under any of the Assigned
Agreements (ﬂ;c “Rights and Remedies”) are fully preserved and shall be fully enforceable after
the Closing against the Successful Bidder .or the non-debtof party unless such Rights and
Remedies are or were expressly waived in a separate agreement oron the record at the Auction
or Sale Hearing; and it is further

ORDERED that any party that may have had the right to consent to the
assumptibn_ and assignment of an Assigned Agreement to which it is a party is deemed to have
consented to such as.si gnment for purposes of scc;tion 365(eX(2)(A)(ii) of the Bankruptcy Code or
otherwise if it failed to object to the assumption and assignment prior to the objection deadline
provided by the Successful Bid Notice; and it is further |

ORDERED that the .considcration provided by the Successful Bidder for the Gift
Group Assets under the Asset Purchase Agreement shall be deemed to constitute reasonably
equivalent value and fair consideration under the Bankruptcy Code and under the Jaws of the
United States, any state, territory, posécssion 6r the District of Columbia;v and it is further

ORDERED tﬁét this Sale Order (a) shall be effective as a determination that, on

the Closing Date, all Interests of any kind or nature whatsoever (other than Assumed
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Obligations) existing as to the Debiors or the Gift Group Asseis prior to the Closing have' been
unconditionally released, discharged and tenﬁina'ted, and that the conveyances described herein
have been effected, and (b) shall be binding upon and shall govern thc. acts of all entities,
including without limitati.on, all filing agents, ﬁling officers, titie agents, title companies,
'reoorders of mortgages, recorders of deeds, registrars of deeds, admﬁﬁstrgtive -agencies,
governmental departments, secretaries of state, fe'deml. state, a.nd local officials, and all other
persons and entities who may be required by operation of lav».l, ti:c duties of their office, or
contract, to accept, file, register or otherwise recoﬁl or release any documents or instruments, or

who may be required to report or insure any title or state of title in or to any of the Gift Group

Assets; and it is further

ORDERED tl.nat each and every federal, state and Jocal govemhxenta] agency or .
department is hereby directed to accept any and all documents and instruments necessary and
abpropriate to consummate the transactions contemplated by the Asset Purchase Agreement; and
it is further

ORDERED that all entities who are presently, or on the Closing Date may be, in

@ rter = reaerme vy o

possession of soﬁmc or all of the Gift Group Assets are héréby directed to surrender possession of
the Gift Group Assets to the Successful Bidder on the Closing Date; and it is further

ORD.ERED.that, except as cxpressl&' permitted or otherwise specifically provided
for in the Asset Pgré:hase Agreement or this Sale Order, the Successful Bidder shall have no

liability or responsibility for any liability or other obligation of the Debtors arising under or
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related to the Gift Group ‘Assets except for the Assumed Obligations; and it is further

ORDERED t.hai, without limiting the generality of the foregoing, and except as
expressly permitted or otherwise speciﬁcally provided for in the.Asset Purchase Agreement or
this Sale Order, the Successful Bidder is not a successor in interest to and shall not be liable for
any claims against the Debtors or any of their predecessors or affiliates, and the Successful
Bi?uder shall have no successor. transferee or vicarious liabilities of any kind or character
whether known or unknown and whether arising under federal or state law or otherwise as c;f tixe
Closing Dau:,. ripw existing or hereafier arising, whether fixed or contingent, with respect io the
...Debtors or any obligations of the Debtors arising prior to the Closing Date, including, but not
limited to, liabilities on account of any taxes arising, accruing, or payable under, out of, in
connection with, or4n any way relating to the operation c;f the Debtors’ businesses priorvto the
Closing Date; and it' is further

ORDERED that the Successful Bidder shall not be deemed a joint employer or
co-employer with or successor employer to the Debtors and Sh;ll have no obligation to pay
" wages, severance pay, WARN Act claims, benefits or any other payrﬁent to employees of the
Debtors, except that the Successful Bidder shall be liable for the payment of all accrued vacation
pay to employees of the Gift Group as provided for in the Assct Purchase Agreement; and it is
further

~ ORDERED that, by entering into the Asset Purchase Agreement, the Successful

Bidder has not assumed or otherwise become obligated for any of the Debtors’ liabilities other
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than as expressly set forth in the Asset Purchase Agreement; and itis further
ORDERED that this Court retains j.urisdictior.l to enforce and implement the terms
and provisions of the Asset Purchase Agreement, all amendments thereto and any waivers and
consents ﬂ:ereundgr, including, but not limited to, retaining jurisdiction to (a) cbmpel dc;i\}ery of
the Gift Group Assets to the Successful Bidder, (b) compci delivery of the fmrchase price or
performance of Sther stligations owed to the Debtors, (¢) resolve any disputes arising under or
related to the Asset Purc_hase Agreement, except as othenfvise provided _thcrein, (d) protect the
Suc;.;e;s;'i"n‘l~ gicider against any liability other than those expressly assumed by the Successful
. Bidder pursuant to t.he Asset Purchase hgiecment, this Sale Order or the Sale and (e). .intcrprct,
implement, and enforce th;'j)rovisions of the Asset Purchase Agreement and this Sale Order; and
it is further s
ORﬁERED that the transactions conternplated by the Asset Purchase Agreement
arc undertaken by the Successful Bidder in good faith, as that teﬁn is used in section 363(m) of
the Ban]cmptcy Code, and ;mordinély, the reversal or modification on appegl of the
authorization provided herein to consummate the Sale shall not affect the validity of the Sale to
the Successful Bidder, unless such authorization is duly stayed pending such appeal prior to the
Closing. The Successful Bidder is a purchaser in good faith of the Gift Group Assets, and the
Successful Bidder is entitled to all of the protections afforded by section 563(fn) of the
Bankruptcy Code; and it is further

" ORDERED that, the terms and provisions of the Asset Purchase Agreement and
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this Sale Order shall be binding in al respects upon, and shall inure to the bgneﬁt of, the |
Debtors, their estates, and meﬁ creditors, the Successful Bidder, and its respective affiliates,
successors and assigns, and any affeéted third pértics including, but not limited to, all persons
ésscrﬁng interests in the Gift Group Assets to be sold to the Successful Bidder Ipursuant to the
Asset Purchase Agreement, notwithstanding any subsequent appointment of any trustee(s) under
any chapter of the Bankruptey Code, as to which trustee(s) such terms and provisions likewise
shall be binding; and it is further | o

'ORDERED that the fajlure specifically to include an).' particular provisions of the
.Asset Purchase Agreement in this Sale Order shall not diminish or impair the effectiveness of
such provision, it being t.hc intent of the Court that the Asset Purchase ‘Agrcc‘n‘xcnt be authorized
and approved in its entirety for the Sale; and it is further

ORDERED that the Asset Purchase Agreement and any rclatéd agréc_mcnts, '

documents or other instruments may be modified, amended or supplemented by the parties
thereto, in a writipg signed by both parties, and in accordance with the terms tl;creoﬁ without
further order of the Court, provided that any such .'modiﬁcation, amendment or supplement does
~-not have a mateﬁal adverse effect on the Debtors’ estates; and it is further

ORDERED that, except as provided in the_ Asset Purchase Agreement, this Sale
Order, or other order of this Court, after the Closing, the Debtors and their estates shall have no
further liabilities or obligations with respect to any Assumed Obligations and all holders of such

claims are forever barred and estopped from asserting such claims against the Debtors, their
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successors or assigns, their property or the Gift Group Assets; and it is further

ORDERED that all net proceeds from the Sale shall be deposited in the Collateral
Collection Account held by the Agent in accordance with the provisions of the Cash
Management Order and the Interim Césh Collatgral Order (and subject to the right of the
Committee and other parties 1o challenge under paragraph 19 of the Intcri'm Cash Collateral
Order); and it is further | |

ORDERED that the transfer of the Gift Group Assets (including, without
limitation, the Assigned Agreements, all real property, all personal property, all intellectual
property and other forms of property comprising the Gift Group Assets) to the Successful Bidder
does not and will not subject the Debtors or the Successful Bidder, its affiliates or its designees
to any liability for a stamp tax or similar tax, including, without limitation, anjl transfer tax, or
pursuant to any so called “bulk sale” law, to the fullest extent permitted by section 1146(c) of the
Bankruptcy Code; and it is further |

ORDERED that the 10-day stay periods under Fed. R Bankr. P. 6004(g) and
Fed. R. Bankr. P. 6006(d) (collectively, the “Stay Period)are hereby waived in connection thh
- the Sale, provided, however, that, if an objection to the Sale is filed, the Stay Period shall be
reduced to the minimum amount of time nce§cd by the objecting party to file its appeal in order
to permit the Sale to close as pfovided under the Asset Purchase Agreement; and it is further

ORDERED that the provisions of this Sale Order are m-mscvcrablc and mutually

dependent; and it is further
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ORDERED that nothing contained in any chapter 11 plan confirmed in these
cases or the order confirming such plan or any other order of the Court shall, in any material
way, conflict with or deviate from the terms, conditions and provisions of the Asset Purchase

Agreement or any related agreements or the terms of this Sale Order.

Dated: o] \ 7. 2001 o
The Honorable Roderick R. McKelvie
United States District Judge
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Owned Intellectual Property — Schedule 4.8

1. Trademark Registrations

(a) Walter Drake

Registration Number: 909,593

Registered: 03/09/71

Renewal Date: 03/09/01

Registered Owner: Drake Acquisition Company
(b) “Walter Diake

Registration Number: 895,688

Registered: 0712810

Renewal Date; 0772800

Registered Owner: Drake Acquisition Company
(c) Walter Drake

Registration Number: 1,376,289

Regisiered: . [Data to come]

Renewal Date: | [Data to come]

Registered Owner: [Data to come]

(d) Home Marketplace

Registration Number; 2,126,732

Regisiered: 01/06/98 T i
Registered Owner: Michigan Bulb Company

2. Pending Trademark Registrations

a) Homewares By Walter Drake L

Serial Number:
Notice of Allowance Date:
Owner:

RECORDED: 11/10/2003

75/849,932

04/24/01
Foster & Gallagher, Inc.
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