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To the Honorable Commissioner of Patents and Trademarks: Please record the éﬁached original documents or copy thereof,
1. i

Name of conveying party(ies): 2.

Name and address of receiving party(ies)
Harris Trust and Savings Bank

Name:
0O Individual(s)

Foster & Gallagher, Inc.
_— Internal
[0 Association Address:
{0 General Partnership [0 Limited Partnership Street Address: 6523 North Galena Road
(8 Corporation-State - lllinois City: _Peoria _ State: _IL  Zip:_ 61632
U Other [0 Individual(s) citizenship
Additional name(s) of conveying party(ies) attached? [JYes ® No [0 Association
O General Partnership
3. Nature of conveyance: 0
Limited Partnershi
(0 Assignment 0 Merger I P
. [®] Corporation-State IHinois
O Security Agreement (] Change of Name 0
Other
W] Other__Release of Security Interest
Execution Date:

October 17, 2001

If assignee is not domiciled in the United States, a domestic

representative designation is attached: [0 Yes [J No
(Designations must be a separate document from assignment)
Additional name(s) & address(es) attached? [] Yes W No
4. Application number(s) or registration number(s =
PP (&) 9 (©) B. Trademark Registration No.(s) ;
A. Trademark Application No.(s) C,% e
2619278 D i
\.\ e et
;"; o-
Additional number(s) attached [J Yes (@ No s
Cadl J'
5. Name and address of party to whom correspondence 6. Total number of applications and o+
- . <3 ep 1
concerning document should be mailed registrations involved:............c.cocoivinininiciinad Feh. L
o
Name: Robert E. Burwell, Esq. g
7. Totalfee (37 CFR3.41).............. $ 40.00
Internal Address: _Latham & Watkins LLP @ Enclosed
[ Authorized to be charged to deposit account
8. Deposit account number
Street Address: __ 701 B Street, Suite 2100
500524 (For additional fees, if any)
City: __San Diego State: _CA__ Zip: 92101 (Attach duplicate copy of this page if paying by deposit account)
DO NOT USE THIS SPACE
9. Statement and signature.
the ariginal document

To the best of my knowledge and belief, the foregoing information is true and correct and any attached copy is a true coy of
Gregory B. Phillips

Senior IP Paralegal - December 16, 2003
A ame of Person Signing o Signature Date

12/18J200 DBYRNE 00000265 2619274

01 rripesd 4 alan m?{otal number of pages including cover sheet, attachments, and document:

A [ " Mail documents to be recorded with requlred cover sheet information to:
Commissioner of Patent & Tr ks, Box Assig its
Washington, D.C. 20231
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IN THE UNITED STATES BANKRUPTCY COURT o :% |
SF N[
FOR THE DISTRICT OF DELAWARE AN
1>:_- w» . ; -;
o w oy 4
LOE 8Z43 ¢
Inre: ) Chapter 11 fJw< Za
) : 5 tE °9
MBC GREENHOUSE CO., et al.,’ ) Case No. 01-0217 (RRM) < <
: ) (Jointly Administered) 4o E
) -
Debtors. )

AMENDED ORDER PURSUANT TO SECTIONS 105(a), 363, 365 AND 1146(c) OF
THE BANKRUPTCY CODE (I) AUTHORIZING THE SALE OF THE DEBTORS’ GIFT
‘GROUP ASSETS FREE AND CLEAR OF LIENS, CLAIMS, ENCUMBRANCES AND
INTERESTS AND (IT) AUTHORIZING THE ASSUMPTION AND ASSIGNMENT OF
CERTAIN EXECUTORY CONTRACTS, LICENSES AND UNEXPIRED LEASES IN

CONNECTION WITH SUCH SALE [RE DOCKET NO. 320]

Upoﬁ the motion (the “Motion™)’ of the Debtors seeking, among other things,
entry of an order pursuant to sections 105(a), 363, 365 and. 1 146(;:) of title 11 of the United
States Code (the “Bankruptcy Code™) (i) authorizing the sale of certain assets of the Gift Group
free and clear of liens, claims, encumbraﬁces and interests and (ii) authorizing the assumption
and assignment of certain executory contracts, licenses and unexpired leases in connection with
the sale of certain of the Debtors’ Gift Group éssets; and the Court having entered an order on
August 23, 2001, (the “Bidding Procedures Order™) approving the Bidding Procedures, the Bid

Protection, and the form of the Asset Purchase Agreement; and the Auction having been held on

! The following entities are Debtors: MBC Greenhouse Co., Drake Acquisition Company, Flower of the Month Company, Foster
& Gallagher, Inc., Gumey Seed & Nursery Corp., Health Group, Inc., HearthSong, Inc., Henry Field Seed & Nursery Company,
Home Marketplace, Inc., Leamm & Play, Inc., Magic Cabin Dolls, Inc., Michigan Bulb Company, mySEASONS.com, Inc.,
mySEASONS Holdings, Inc., New Holland Builb Co., NEWCO Holdings, Inc., Sand Lake Realty, Co., Spring Hill Nurseries
Company, Stark Bro.’s Wholesale Co., Stark Brothers Nurseries and Orchards Company, Stark Nursery Co. (d/b/a Agri Sun), and
Vermont Wildflower Farm, Inc.
3Unless otherwise defined, capitalized terms used herein shall have the meanings ascribed to them in the Motion and the Assct
Purchase Agreement.
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September 11, 2001; and Brecon Capital Company, LLC (together with any designee tbe;eoﬁ the
“Successful Bidder”) having been determined by the Debtors, afier consultaéion with the Agent
and the Committge, to have sﬁbmitted the highest and best bid at the Auction for the assets; anc'l

the Sale Hearing having been héld on Septer_nber 19, 2001; and the Debtors baving submitted

" into evidence the transcript of the Auction at the Sale Hearing; and all interested parties having
been a.fforded? an opportunity to be heard with respect to the Motion; and. the Court having
reviewed and considered (i) thg Motion, (ii) the objections thereto, if any, and (iii) the arguments
of counsei made, and the cvidenée proffered or adduced, at the_ Sale Hearing; and it appearing-
that the Court has jﬁrisdiction to consider the Moﬁion and the relief requested therein in
accordance with 28 U.S.C. §§ 157 and 1334; and it appearin;g'that this matter is a core
proceeding within the meaning of 28 U.S.C. § 157(bX2); and it appearing that venue of this
proceeding and this i\dotion is proper in this district pursuant to 28 U.S.C. §§ 1408 and 1409; aﬁd
due and proper notice of the Motioh having been given; and it appearing that the relief reqﬁested
in the Motion and approval of the sale of the assets identified in the Asset Purchase Aéreement
attached h‘ereto as Exhibit X (the assets, “Gift Group Assets”, t.hc sale of the Gift Group Assets
and all transactions rela'te.d thereto are collectively the “Sale™) and the assumption and
assignment of some or all qf the list of executory contracts, licenses and unexpired leases
attached hereto as Exhibit Y (the “Agreements” and the Agreements that are assumed by the

| Debtors and assigned to the Successful Bidder by the Debtors, iq consuitaﬁon with the

Successful Bidder are the “Assigned Agreements™) and the assumption of the liability for the
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payment of any cure amounts associated with the Assigned Agreements (the “Cure Amo;mts")
listed in Exhibit Y, any other liabilities assumed by the Successful Bidder pursuant to the
Assigned Agreements and any other liabilities assumed by the Successful Bidder pursuant to the
terms of this Sale Order (the “Assumed Obligations”) is m the best interests of the Debtors, their
estates, creditors, and other parties in interest; and upon the record c;f the Sale Hearing, the
Auction and these cases and after due deliberation and sufficient cause appearing therefor, it is
hereby: ' |
FOUND AND DETERMINED AS l"‘OI...LOV\r’S:3

'. 1. The statutory predicates for the relief sought in the Motion are sections 363,
365 and 1146(c) of the Bankruptcy Code and Fed.'R. Bankr. P. 2002, 6004, 6006 and 9014 -

2. Asevidenced by the affidavit of service previously filed with the Court, and
based on the rcpreselntations of counsel at ghe Sale Hearing, (i) proper, timely, adequate and
sufficient noﬁce of the Motion, the Auction, t.be Sale Hearing, the Sale, the assumption and
assignment to the Successful Bidder of the Assigned Agreements through the Cure Notice and
the identity of the Successful Bidder through the Successful Bid Notice bas been provided in
accor:dance with sections 102(1), 363, and 365 of the Bankruptcy Code and Fec;. R. Bankr. P.
2002, 6004, 6006 and 9014; (ii) such notice was reasonable, sufficient, and appropriate under the

circumstances; and (iii) no other or further notice of the Motion, the Auction, Sale Hearing, the

’Findings of fact shall be construed as conclusions of law and conclusions of law shall be coastrued as findings of fact when
appropriate. Sce Fed. R. Bankr. P. 7052.
23605-001\DOCS_DE:30673.2 3
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assumption and assignment of the Assigned Agreements or the identity of the Succcssful.Biddcr
is or shall be required. The Debtors did not select a Second Best Bidder or Second Best Bid.

3. A reasonable opportunity to object or.be heard with respcct to the Motion, the
identity of the Successﬁll Bidder, the assumption and assigiuncnt of the Asﬁgned Agreements
and the relief requested in the Motion has been afforded to all interested persbns and entitié.

4. As demonstrated by (i) the testimony and other evidence proffered or adduced
at the Sale Hearing and (i) the representations of counsel made on the record at the Sale
Hearing, thé Debtors have adequately marketed the Gift Group Assets and the Assiéned

. Agreements and conducte?! the sale process in compliance v;rith the Bidding Procedures Order.

5. Each Debtor (i) has full corporate power and éuthorit).v to ercuu the Asset

Purchase Agreement and all other documents contemplated thereby for the Sale, (ii) has all of the

corporate power and authority neccssm:y to consummate the transactions contemplated by the
Asset Purchase Agreement, (iii) expects to take all corporate action neossary to authorize and
approve the Asset Purchase Agreement and thé consummation by such Debtor of the transactions
contemplated thereby.

6. The Debtors have demonstrated sound business justiﬁcationé for the Sale‘ :
pursuant to section 363(b) of the Bankruptcy Code prior to, and outside the context of, a pla;l of
reorganization in that, among other things, their Gift Group Assets are deteriorating in value and

e Py 0T

the Debtors are unable to restructure or reorganize their Operatic;ns.
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7. The Debtors have acknowledged that the Lenders have a perfected sec;xrity
interest in substantially all of the Debtors’ assets, including substantially all of the Gift Group
Assets. |

8. The Debtors and the Successful Bidder negotiated, proposed and entered into :
the Asset Purbhasc Agreement without collusion, in good faith, and from arm’s-length
bargaining positions. Néither tﬁe Debtors nor the Successful Bidder have engaged in any conduct -
that would cause or permit the Asset Purchase Agreement to be avoided under scction 363(n) of
the .Bankmptcy Code. The Sucgcssﬂzl Bidder is a good faith .purchaser 'under section 363(m) of
the Bankruptcy Code and, as sut_:h, is entitled to all of the protections afforded thereby.

9. The consideration provided by the Successful Bidder for the Gift Group
Assets purs-uant to the Asset Purchase Agreement (i) is fair and reasonable, (i1) is the high&st or
otherwise best offer ‘for the -Giﬁ Group Assets, (iii) will provide a greater recovery for the
Debtors® creditors and other interested partieé, tﬁan wm.:ld be provided by any other practical
available alternative and (iv) co@mtw reasonably gqniva!ent value and fair consideration under
the Bankrﬁptcy Code and under the laws of the United States, any state, territory, péssession, or
the District of Columbia (including, but not limited to, statutes governing fraudulent conveyance
and fraudulent transfer). |

10. The transfer of the Gift Group Assets to the Successful Bidder will be a }egal,
valid, and effective transfer of the Gift Group Assets, and will vcsf the Successful Bidder with all

rights, title and interest of the Debtors in the Gift Group Assets, free and clear of all liens, claims,

28605-00NDOCS_DE:30673.2 5
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encumbrances, pledges, mortgages, security interests, chz;rges, options, aﬂd other intmst's
(collectively, the “Interests™) c'nher than the Assumed Obligations, including, but not limited to,
those (i) that purport to give to any party a right or option to effect any forfeiture, modification,
right of first refusal, or termiriation of the Debtors’ or the Successful Bidder's interest in the Gift
Group Assets, or any similar rights, and (ii) relating to taxes arising under or out of, in
connection with, or in any way relating to the operation of the Debtors® businesses prior 1o the
date (the “Closing Dat.e") of the consummation of the Asset Purchase Agreement (the
“Closing™). - |

11. The Successful Bidder may 'not have entered into the Asset Purchase
Agreement and may not consﬁmmatc the transactions contcmplat.ed thereby, thus adversely
affecting the Debtoss, their estates, and their creditors, if the sale of the Gift Group Asse_ts t;)
such Successful Bid;:ler. is not free and clear of all Interests other than the Assumed Obligations,
or if the Successful Bidder would, or in the future could, be liable for any of the Interests and if
the assignment of the Assigned Agreements c‘ould' not be made under section 365 of the
| Bankruptcy Code. |

12. The Debtors may sell the Gift Group Assets free and clear of all Interests of
any kind or nature whatsoever (other than the A.ssumed Obﬁggﬁons)‘because one or more of the
standards set forth in section 363(f) of the Bankruptcy Code have been satisfied. Thosé {))

holders of Interests and (ii) non-debtor parties to Agreements who did not object or who

withdrew their objections, to the Sale or the Motion are deemed to have consented pursuant to
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TRADEMARK
REEL: 002882 FRAME: 0519




section 363(f)(2) of the Bankruptcy Code. Those (i) holders of Interests and (ii) non-d;:bt'or
parties to Agreements who did object fall within one or more of the other subsections of section
363(f) of the Bankruptcy Code and are adequately protected by having their Interests, if any,
attach to the procéeds of the Sale ultimately attributable to the property against or in which they
claim or may claim an Interest. |

12. The Debtors have demonstrated that it is an exercise of their sound business

| jﬁdgmcnt to assume Assigned Agreements and assig.n them to the Successful Bidder and the

assumption and assignment of the Assigned Agreements is in the best interests of the D;bm,
their estates, and their creditors. The Assigned Agreements being assigned 1o, and the liabilities
being assumed by, the Successful Bidder are an integral part of the Gift Group Assets being
purchased by the.Successﬁil Bidder. Accordingly, such assumptions and assignmepts of
Assigned Agreements and the Assumed Obligations are rcasonablf:, enhance the value of the
Debtors’ estates and do not constitute unfaxr discrimination. |

14. The Debtors and the Successful Bidder (i) have provided adequate assurance

of the Successful Bidder's future performance under the Assigned Agreements, within the

meaning of sections 365(b)(IX(C) and 365(f)(2)(B) of the Bankruptcy Code, (ii) will cure, or have
provided adequate assurance of cure, of any default existing prior to the date hereof under any of
the Assigned Agreements within the meaning of section 365(bX1)(Aj of the Bankruptcy Code

and (iii) will provide compensation or adequate assurance of compensation to a:fy party for any '
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actual pecuniary loss to such party resulting from a default prior to the date hcrcpf under 'any of
the Assigned- Agreements, within the meaning of section 365(5)(1)(B) of the Bankruptcy Code.

15. Approval of the Asset Purchase Agreement and the assumption and
assipnment of the Assigned Agreements and the consummation of the Sale.at this time lS in the
best interests of the Debtors, their creditors, their estates and other partieg in in;erest.

'16. The Cure Amounts are the true and correct amounts necessary to cure any
existing defaults under.the Assigned Agreements and the Suc;cessful Bidder shall be liable for
payment of all such Cure Amounts (or for the payment of such lower amount as it may agree
with any non-debtor party to any Assigned Agreement),

Now, therefore, based upon the foregoing findings of fact, it is hereby:

'ORDIERED that the Motion is granted as further described herein; and it is further

i ORDERED that, except as provided iﬁ the subsequent ordered paragraph, al)
objections to the Motion or the relief requested therein, that have not been withdrawn, waived, or
#etﬂcd, and all réscrvatiﬁns of rights included therein, are overruled on the merits; and it is
further

ORDERED that the objections of the parties to cxecutory'contracts, licenses and
unexpired leases not listed as Agreements in Exhibit Y are preserved to the extent that the
Succcss;ful Bidder seeks to acquire such executory contracts, Jicenses or unexpired leaseS; aﬂd it
is further |

ORDERED that, pursuant to section 363(b) of the Bank.ruf;tcy Code, the Debtors
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are :;nnhorized and directed to consurnmate the Sale pursuant to and in accordance with th-e terms
and conditions of the Asset Purchase Agrecment;'and it is further

ORDERED that the Debtors are authorized and directed 1o execute and deliver,
and are empowered to perform under, consummate and implement, the Asset. Purchase
;Aggreement, together with-all additional instruments and documents that may be rea;onably
| necessary or desirable to implement the Asset Purchase Agreement, and to take all further
actions as may be rcqu.ésted by the Successful Bidder for the pmpc;se of assembling, assigning,
transferring, granting, conveying and conferring tc; the Successful Bidder or reducing to
' poéées;i;m the Gift Group Assets, or a3 may be necessary or appropriate 10 the performance of
the obligatiohs as contemplated by the Asset Purchase Agémmt and it is further

ORDERED that, except as expressly permitted or otherwise specifically provided
for in the Asspt'Purc.hascAgrccnient or this Sale Order, pursuant to se;;ions 105(a), 363(b) and
363(f) of the Bankruptcy Code, the‘.Giﬁ Group_ Assets shall be transferred to the Successful
Bidder as contemplated by the Asset Purchase Agreement and, as of the Closing Date, shall be .
free and clear of Interests of any kind or nature whatsoever (except for the Assumed’
Obligations), with all such Interests of any kind or nature whatsoever (except for the Assumed
Obligations) tolattach to the net proceeds of the Sale in the order of their priority, with the same
validity, force and effect which they now have as against the Gift Group Assets, subject to any
claims and defenses the Debtors may possess with respect thereto; and it is further

ORDERED that, except as expressly permitted or otherwise specifically provided
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for in the Asset Purchase Agreerﬁent or this Sale Order, all persons and em.itieé, includiné, but
not limited to, all debt security holders, equity security holders, governmental, tax, and
regulatory authorities, lenders, trade and other creditors holding Interests of any kind or nature
whatsoever against or in the Debtors or the Gift Group Assats (whéﬁmcr legal or equitable,
secured or unsecured; matured or unmatured, contingent or non-contingent, liquid.atcd or
unliquidated, senior or subordirated, known or unknoyvn), arising under or out of, in connection
with, or in any way nlaﬁng to, the Debtors, the Gift Groﬁp Assets, the operation of the Debtc;rs'
businesses prior to the Closing Date, or the transfer of the Gift Group Asséts to the émcessﬁxl
Bidder, hereby are forever barred, est§ppéd, and permanently enjoined from asserting against the
Successful Bidder,-its succe'sso'rs or assigns, its property, or the Gift Group Assets,. such pcrsc;ns'
oF entities” Inierests other than the Assumed Obligations; and it is further

ORDERED that the transfer of time Gift Group Assets to th‘e Successful Bidder
pursuant to the Asset Purchase Agreement shall constitute a lcggl, valid and cffective transfer of
the Gift Group Assets, and shall vest the Successful Biddex_‘ with all right, title and.interest of the
Debtors in and to the Gift Group AsScts, free and clear of all Interests of any kind or nature
whatsoever, other than the Assumed Obligations; and it is further

ORDERED that, on the Closing Date of the Sale, cach of the Debtors” creditors is
authorized and directed to execix@e such documents and take all other actions as may be
necessary to release its Interests m the Gift Group Assets, if . 'an);, as such Interests may have been

-recorded or may otherwise exist; and it is further

e
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ORDERED that, if any person or entity that has filed financing statemcnts;,
mortgages, mechanic’s liens, lis pendens, or other documents or agreemenu evidencing interests
in the Gift Group Assets shall not have delivered o the Debtors prior to the Closing Date, in
proper form for ﬁl.ing and executed by the appropriate parties, termination statements,
instmmcm-s of satisfaction, releases of all Interests which the person or entity has with respect to
the Debtors or the Gift Group Aséets or otherwise, then (a) the Debtors are hereby authorized to
;:xccutc and file such statements, instruments, releases and other documents on Behalf of; the |
~ person or entity with respect to the Gift G;'oup A'ssets aﬁd (b) the Successful Bidder is hereby
authorized to file, register, or otherwisé record a certified copy of this Sale Order, which, once
| filed, registered or otherwise recorded, shall constitute conclusive evidence of the release of all
Interests m the Gift Group Assets of any kind or nature whatsoever other than the Assumed
Obligations; and it is.; further

ORDERED that, pursuant to sections 105(a) and 365 of the Bankruptcy Code, and
subject to and conditioned upon the Closing of the Sale, the Debtors’ assumption of and |
- assignment to the Successful Bidder, and the Successful Bidder's assumption on the terms set .
forth in the Asset Purchase Agreement, of ﬁe Assigned Agreements is hereby approved, and the
requirements of sections 365(b)(1) and 365(f)(2) of the Bankruptcy Code with respect thereto are
hereby deemed satisfied; and it is further

ORDERED that the Debtors are hereby authorized, but not directed, in-

accordance with sections 105(a) and 365 of the Bankruptcy Code, to (a) assume and assign to the
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Successful Bidder, effective upon the Closing of the Sale, the Assigned Agreements free and
clear of all Interests of any kind §r nature whatsocver except for the Assumed Obligations
(provided, however, that nothing herein sﬂa]l defeat any right which a party to an Assigned
Agreement may have' under section 365 of the Bankruptcy Code provided, further, that this Sale
Order shall constitute a full and final adjudication of any such party’;'. rights under section 365 of
the Bank;uptcy Code) and (b) execute and dcliv‘e'r to the Successful Bidder such docun;ents or
other instruments as may be necessary to assign and transfer the Assigned Agreements to the
Successful Bidder; and it is further |

ORDERED that the Assigned Agreements shall be transferred t<;, and remain in
full force and effect for the benefit of, the Successful Biddcf in accordance with their respective
terms, notwithstanding any provision in any such Assigned Agreements (iﬁcluding those of the
type described in scctiqns 365(b)(2) and 365(f)(1) pf the Bankruptcy Code) that prohibits,
restricts, (.ar conditions such assignment or transfer and, pursuant to scctit?n 365(k) of the
Bankruptcy Code, the Debtors and their estates shall be relieved from any liability for any breach
of any Assigned Agreements that occurs or arises after such assignment to and assumption by thc.;
Successful Bidder on the Closing Date; and it is further

ORDERED that the Cure Amounts are the only amou:ﬁs necessary to cure any
monetary default under the Assigned Agreemenﬁ pursuant tc; section 365(b)(1) of the
Bankruptcy Code pursuant to the assumption by the Debtors and assignment to the Successful

Bidder of such Assigned Agreements and such Cure Amounts shall not be subject to further
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dispute or audit based on performance prior to the time of assumption and assignment,
irrespective of whether such assumed executory é.onu.'act or uncScpired lease contains an audit
clause; and it is further |

Ol;\DERED that the Successful Biddér is assuming all 'liability for the payment of
the Cure Amounts without prejudice to the right éf the Succcssﬁx] Bidder to. agree with any non-
dcbtor‘ party to the Assigned Agreements tb pay 2 lesser amount in satisfaction of such Cure
Amounts, provided that such agreement dos not create or increase liability of the Debtors or |
their estates; and it is further i |

ORDERED that the Successful Bidder sl}all assume all obligations of the Debtors
under any Assigned Agreement first arising from and aﬁer th-e Closing, and shall pot assume or
bear rc;ponsibility for any obligation under any Assigned Agrccment accruing therem:dq prior
10 the Closing other than the Cure Amounts or any Assumed Obligations; and it is further

ORDERED &at the Successful Bidder is not liable for the payment of any cure
.amounts for any Agreements other than the Cure Amounts, wlL\iCh are solely rclated to the
assumption and assignment of the Assigned Agreements; and it is further

ORDERED that, provided that this paragraph shall not operate fo bar or enjoip the
Debtors from raising or asserting against the Successful Bidder or its affiliates claﬁhs relating to
the Successful Bidder’s obligations under the terms of this Sale Order, the Asset Purchase

Agreement and the Sale, all non-debtor parties to the Agreements are forever barred and

enjoined from raising or asserting against the Successful Bidder or the Successful Bidder’s

PR " . T s mgate o s .
. I
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affiliates (as they exist immediately follomngCleﬁxg) any assignment fee, default or br;a'ch
under, or any claim or pecun.iary loss, or condition.to assignment, arising under or related to the
Agreemeats that exist as of the Closing or arising by reason of the Closing; and it is further
ORDERED that, except as provided to the contrary in this Sale Order, all rights
and remedies of any non-debtor party or the Successful Bidder under any of the Assigned
Agreements (ﬂ'xc “Rights and Remedies”) are fully preserved and shall be fully enforceable after.
the Closing against the Successful Bidder -or the non-debtor party unless such Rights and
Remedies are or were expressly waived in a separate agreement oron the record at the Auction
or Sale Hearing; and it is further
ORDERED that any party that may have had the right to consent to the
assumptibn and assignment of an Assigned Agreement to which it is a party is deemed to have
consented to such as;sigrxment for purposes of sec'tion 365(eX2)(A)(ii) of the Bankruptcy Code or
otherwise if it failed to object to the assumption and assignment prior to the objection deadline
provided by the Successful Bid Notice; and it is further | |
ORDERED that the 'consideration provided by the Successful Bidder for the Gift
Group Assets under the Asset Purchase Agreement shall be deemed to constitute reasonably
equivalent value and fair consideration under the Bankruptcy Code and under the laws of the
United States, any state, territory, pos;v:ssion dr the District of Columbia;. and it is further
ORDERED that this Sale Order (a) shall be effective as a determination that, on

the Closing Date, all Interests of any kind or nature whatsoevér (other than Assumed
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Obligations) existing as to the Debtors or the Gift Group Assets prior to the Closing have. been
unconditionally released, discharged and terminated, and that the conveyances described herein
have been effected, and (b) shall be binding upon and shall govern the. acts of all entities,
including without limi tati;)n, all filing agents, ﬁling officers, title agents, title companies,
'recOrders of mortgages, recorders of deeds, registrars of deeds, admi;xistrjcltive ‘agencies,
governmiciaicl departments, secretaries of state, fc.dcr'al, state, and local officials, and all other
persons and entities who may be required by operation of laﬁ, time duties of their office, or |
contract, 1o accept, file, register or otherwise reco;d or release any documents or instruments, or
_who mﬁy be required to report or insure any title or state of title in or to any of the Gift Group

Assets; and it is further

ORDERED li)at each and every federal, state and Jocal goveminemal agency or
department is hereby directed to accept any and all documents and instruments necessary and | ' §
ﬁppropriate to consummate the transactions contemplated by the Asset Purchase Agreement; and
it is further

ORDERED that all entities who are presently, or on the Closing Date may be, in
possession of sorhe or all of the Gift Group Assets are héréby directed to surrender possession of
the Gift Group Assets to the Successful Bidder on the Closing Date; and it is further

ORD'ERED.that, except as cxpresslly.y permitted or otherwise specifically provided
for in the Asset P\_lré.hase Agreement or this Sale Order, the Successful Bidder shall have no

liability or responsibility for any liability or other obligation of the Debtors arising under or
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related to the Gift Group Assets except for the Assumed Obligations; and it is further

ORDERED thai, without limiting the generality of the foregoing, and except as
expressly permitted or otherwise specifically provided for in the-Asset Purchase Agreement or
this Salé Order, the Successful Bidder is not a successor in interest to and shall not be liable for
any claims against the Debtors or any of their predecessors or affiliates, and the Successful
Bi;ldcr shcll have no successor, transferee or vicarious liabilities of any kind or character
whether kno% or unknown and whether arising under federal or state law or oﬂz&wise as o‘f ti:e
Closing Date,' now existing or hereafier arising, whether fixed or contingent, with respect to the
. Debtors or any obligations of the Debtors arising prior to the Closing Date, including, but not
limited to, liabilities on account of any taxes arising, accruing, or payable under, out of, in
connection with, or4in any way relating to the operation c;f the Debtors’ businesses pxior'to the
Closing Date; and it‘is further

ORDERED that the Successful Bidder shall not be deemed a joint employer or
co-employer with or successor employer to the Debtors and éhaﬂl have no obligation to-pay
 wages, severance bai, WARN Act claims, benefits or any other payment to employees of the
Debtors, except that the Successful Bidder shall be liable for the payment of all accrued vacation
pay to employees of the Gift G@up as provided for in the Asset Purchase Agreement; and it is
further

| ORDERED that, by entering into the Asset Purchase Agreement, the Successful

Bidder has not assumed or otherwise become obligated for any of the Debtors® liabilities other
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than as expressly set forth in the Asset Purchase Agreement; and it is further
ORDERED that this Court retains j.urisdictioﬁ to enforce and implement the terms
and provisions of the Asset Purchase Agreement, all amendments thereto and any waivers and
consents thereunder, including, but not fimited to, retaining jurisdiction to (a) compel de_liirery of
the Gift Group Assets to the Successful Bidder, (b) compci delivery of the éurchasc price or
performance of other obligations cwed to the Debtors, (c) resolve any disputes arising under or
related to the Asset Purchase Agreement, except as otherwise provided therein, (d) protect the
Successful Eicider against any liability other than those expressly assumed by the Successful
. Bidder pursuant -t;> tiae Asset Purchase A gi'ecment, this Sale Order or the Sale and (e)‘ htemmg
implement, and enforce m;.'provisions of the Asset Purchase Agreement and this Sale Order; and
itis funher- 3
ORﬁ;E-IRED that the transactions contemplated by the Asset Purchase Agreement
are undertaken by the Successful Bidder in good faith, as that tei-m is used in section 363(m) of
the Bankmptcy Code, and ;cmrAinély, the reversal or modification on appegl of the
authorization provided herein to consummate the Sale shall not affect the validity of the Sale to
the Successful Bidder, unless such authorization is duly stayed pending such appeal prior to the
Closing. The Successful Bidder is a purchaser in good faith of the Gift Group Assets, and the
Successful Bidder is entitled to all of the protections fforded by section 363(fn) of the
Bankruptcy Code; and it is further

" ORDERED that, the terms and provisions of the Asset Purchase Agreement and
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this Sale Order shall be binding in all respects upon, and shall inure to the bgneﬁt of, the |
Debtors, their estates, and theﬁ creditors, the Successful Bidder, and its respective affiliates,
successors and assigns, and any affeéted third pérties including, but not limited to, all persons
;isscrﬁng interests in the Gift Group Assets to be sold to the Successful Bidder 'pursuant to the
Asset Purchase Agreement, notwithstanding any subsequent appointment of any trustec(s) under
any chapter of the Bankruptcy Code, as to which trustee(s) such terms and provisions likewise
shall be binding; and it is further |
'ORDERED that the failure specifically to include an).' particular provisions of the
.Asset Purchase Agreement in this Sale Order shall not diminish or impair the effectiveness of
such provision, it being ti\e intent of the Court that the Asset Purchase 'Agrec‘n'.nem be authorized
and approved in its entirety for the Sale; and it is further
ORDERED that the Asset Purciuase Agreement and any relatt'?d agr@ments, '
documents or other instruments may be modified, amended or supplemented by the parties
thereto, ina wntmg signed by both parties, and in accordance with the terms thereof, without
further order of the Court, provided that any such .'modiﬁcation, amendment or supplement does
not have a matel_-ial adverse effect on the Debtors’ estates; and it is further
ORDERED that, except as provided in the_ Asset Purchase Agreement, this Sale
Order, or other order of this Court, after the Closing, the Debtors and their estates shall have no
further liabilities or obligations with respect to any Assumed Obligations and all holders of such

claims are forever barred and estopped from asserting such claims against the Debtors, their
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successors or assigns, their property or the Gift Group Assets; and it is further

ORDERED that all net proceeds from the Sale shall be deposited in the Collateral
Collection Account held by the Agent in accordance with the provisions of the Cash
Management Order and the Interim Césh Colla‘geral Order (and subject to the right of the
Committee and other parties to challenge under paragraph 19 of the Interi.m Cash Collateral
Order); and it is further |

ORDERED that the transfer of the Gift Group Assets (including, without
limitation, the Assigned Agreements, all real property, all personal property, all intellectual
property and other forms of property comprising the Gift Group Assets) to the Successful Bidder
does not and will not subject the Debtors or the Successful Bidder, its affiliates or its designees
to any liability for a stamp tax or similar tax, including, Mﬁout limitation, anjr transfer tax, or
pursuant to any so called “bulk sale” law, to the fullest extent permitted by section 1146(c) of the
Bankruptcy Code; and it is further |

ORDERED that the 10-day stay periods under Fed. R. Bankr. P. 6004(g) and
Fed. R. Bankr. P. 6006(d) (collectively, the “Stay Period”)are hereby waived in connection wnth
- the Sale, provided, however, that, if an objection to the Sale is filed, the Stay Period shall be
reduced to the minimum amount of time ncc{.led by the objecting party to file its appeal in order
to permit the Sale to close as px;ovided under the Asset Purchase Agreement; and it is further

ORDERED that the provisions of this Sale Order are nénseverable and mutually

dependent; and it is further
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ORDERED that nothing contained in any chapter 11 plan confirmed in these
cases or the order confirming such plan or any other otder of the Court shall, in any material
way, conflict with or deviate from the terms, conditions and provisions of the Asset Purchase

Agreement or any related agreements or the terms of this Sale Order.

Dated: .10} 17 200

The Honorable Roderick R. McKelvie
United States District Judge
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EXHIBIT X | ,i

|
[The Asset Purchase Agreement]
;
i
§
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ASSET PURCHASE AGREEMENT

dated as of September 7, 2001

among

BRECON CAPITAL COMPANY, LLC ORITS DESIGNEE
- as Purchaser |
and
FOSTER & GALLAGHER, INC,,
' DRAKE ACQUISITION COMPANY
and
HOME MARKETPLACE,.INC.

as Sellers
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ASSET PURCHASE AGREEMENT

THIS ASSET PURCHASE AGREEMENT, dated as of September 7, 2001, is
entered into by and among Brecon Capital Company, LLC, a Delaware limited hablllty
company, or its designee (“Purchaser”), Foster & Gallagher, Inc., an Illinois corporation
(‘E&G"), Drake Acquisition Company, a Colorado corporstion (‘Drake”), and Homie
Marketplace, Inc., an Illinois corporation (“Home Marketplace™. Each of F&G, Drake and
Home Marketplace (each, a “Seller” and collectively, the “Sellers”) is a.debtor and a debtor in
possession under Chapter 11 Case No. 012175 (RRM) (jointly administered) pending in the
United States District Court for the District of Delaware.

In consideration of the mutual covenants, agreements and warranties herein
contairied, and for cther good and valuable consideration, the receipt and sufficiency of which
arz hereby acknowledged, the pames hereto agree as follows: . .

ARTICLE ] '
DEFINITIONS AND RULES OF CONSTRUCTION

1.1 D_q[mg_n;. Unless otherwise defined herein, terms used herein shall have
tbe meanings set forth below: - . S

“Access Period” shall have the meaning set forth in Section 7. 2(b) hereof.
“A@m@__ﬁmﬂgx«g_@bﬂﬁg" shall have the meaning set forth in Section 2.2

rem m e re g areimy w

hereof.

‘;Ag@m_mg” shaﬂ have the meaning set forth in Section 2.1 hereof.

“Acquisition Proposal” means a proposal relating to any merger, consolidation,
business combination, sale or other disposition of 50% or more of the Acquired Assets pursuant
to one or more transactions, the sale of 50% or mare of the outstanding shares of capital stock of
any Seller (including, without limitation, by way of a tender offer) or a similar transaction
involving one or more Third Parties and any Seller.

- “Adelman” shall have the meaning set forth in Section 4.9 hereof, ‘

“Affiliate” shall bave the meaning set forth in Rule 405 promulgated under the
Securities Act of 1933, as amended.

“Agreement” means this Asset Purchase Agreement, including all Exhibits and
Schedules hereto, as the same may be amended from time to time in accordance with its terms.

“Allocatiop™ shall bave the meaning set forth in Section 13.11(b) hereof.
“Alternative Transaction” means an Acquisition Proposal made in writing by a
Third Party. -
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“Ancillary Documents” shall have the meaning set forth in Section 13.8 hereof.

“Assignment and Assumption” shall have the meaning set forth in Section 10.2

hereof.

“Assumed Contracts” means all Contracts identified in Schedule 2,2 1 hereto,

other than those excluded by Purchaser from the Acquired Assets pursuant to Section 2.5(b).

 “Assumed Equipment Leases” means all Equxpmént Leases identified 1;1
Schedule 2.2.2 hereto, other than those excluded by Purcbaser from the Acquired Assets

pursuant to Section 2.5(b).

“Assumed Facility Leases” means all Facility Leases identified in Schedule 2.23

hereto, other than those excluded by Purchaser from the Acqmred Assets pursuant . to
Section 2.5(b). A

“Assumed Facility” means a Facility leased by any Seiler under an Assumed
Facility Lease. : : '

“Assumed Leases” means the Assumed Equipment Leases and the Assumed - -
Facility Leases set forth in Schedufes 2.1.2 and 2,13 hereto, other than those excluded by .
Purchaser from the Acquired Assets pursuant to Section 2.5(b).

“Agsumed Obligations” shall have the meaning set forth in Section 2.2 hereof.
“Avoidance Action” shall have the meaning set forth in Section 2.3(a) hereof.
“Bankruptcy Code” means title 11 of the United States Code

“Bankruptcy Court” means the United States Bankruptcy Coun for the District of
Delaware, baving jurisdiction over Sellers and their assets.

“Bidding Procedures” means the procedures set forth in the Bidding Procedures
Order pursuant to which Acquisition Proposals may be solicited, made and accepted.

“Bidding Procedures Order” means the order of the Bankruptey Court, dated as of
August __, 2001, (i) approving (among other things) the form of this Agreement pending the
Sale Hearing, (ii) setting a deadline for the filing of objections to the entry of the Sale Order,
(iii) scheduling the Sale Hearing and (iv) approving the Bidding Procedures.

“Books and Records” means (a) all records and lists of any Scller pertaining to the
Acquired Assets, (b) all records and lists pertaining to the Business (including, without
limitation, merchandise and post-season analysis reports, marketing analysis reports, merge
purge documentation and creative material) or customers, suppliers or personnel of any Seller
(including, without limitation, customer lists, mailing lists, e-mail address lists, recipient lists,
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sales records, comrespondence with customers, customer files and account histories, supply lists
and records of purchases from and correspondence with suppliers), (c) all product, business and
marketing plans of any Seller related to or used in connection with the Business and (d) all
books, ledgers, files, repons, plans, drawings and operating records of every kind maintained by
any Seller related to or used in connection with the Business, but excluding the originals of the
minute books, stock books and tax retums of any Seller.

“Business” medns the business conducted utilizing those operating assets and
operations of Sellers for the purpose of direct marketing consumer products (it being understood
that for purposes of this definition, the parties intend for the Business to consist of the assets of
Sellers required to engage in the Business as currently operated by Sellers primarily out of
. Colorado Springs, Colorado, and other assets primarily used in connection with the operation of
the business commonly referred to as the “Gift Group,” other than with respect to certain
informaticn systems currently provided by F&G).

“Chapter 11 Case” means, collectively, the pending jointly administered cases
commenced by Sellers on July 2, 2001 udder chapter 11 of the Bankruptcy Code in the
Bankruptcy Court under docket no. 01-2175 (RRM).

“Children’s Group” shall have the meaning set forth in Section 7.5 hereof.

“Chi : ransition \ ecement” shall have the meaning set
forth in Section 7.5 hereof. o

gmg” shall have the meaning set forth in section 101(5) of the Bankmptcy
Code. : |

_ “Closing” means the consummation of the transactions contemplated herein in
accordance with Article X hereof.

“Closing Date” shall have the meaning set forth in Section 10.1 hereof.
“Closing Statement” shall have the meaning set forth in Section 3.3(a) hereof.

“Code” means the United States Internal Revenue Code of 1986, as amended.

“Confidentiality _Agreement” means the Confidentiality ::Agreement, dated
August 24, 2001, between Purchaser and F&G. : ‘ .

qu_a_mmam means any substance regulated under any Envuronmemal Law, or
any substance defined as or included in the statutory or regulatory definitions of pollutaat, |
hazardous substance, hazardous or toxic waste, hazardous material or “toxic substance” under

any Environmental Law.
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“Contract” means any agreement, contract, commitment or other binding
arrangement or understanding primarily related to the Business, whether written or oral, to which
any Seller is a party and which any Seller is capable of assuming and assigning.

“Deposit” shall have the meaning set forth in Section 3.1(a)(i) hereof.
“Designated Firm” shall have the meaning set forth in Section 3.2 hereof.

“Qg_ﬂ_y_s" or “$” means dollars of the United States of America.
*“Dirake” shali have the meaning set forth in the‘P.reamble hereto,

“Epvironmental Law” means any Regulation that relates to or otherwise imposes
liability or standards of conduct concerning discharges, refeases or threatened releases of noxious
odors or any Contaminants into ambient air, water or land, or otherwise relating to the
manufacture, processing, generation, distribution, use, treatment, storage,- dnsposal cleanup,’
transport or handling of Contaminants. .

“Environmental Costs and Lisbilities” means all losses by a Person from any

Claim, whether based on contract, tort, implied or express warranty, strict liability, criminal or

- civil statute, including under any Remedial Action, any Environmentaj Law, any Permit required - -
by or pursuant to any applicable Environmental Law, any Lien in favor of any authority for -
Environmental Costs and Liabilities, any Order or agreement with any authority, arising from
environmental, health or safety conditions, or the Release of a Contaminant into the environment

to the extent incurred at the Facilities prior to the Closing Date or resulting from operations at the
Facilities prior to the Closmg Date.

E_qmpm_gm means Owned Equipment and Leased Equipment.
“Equipment Leases” means the leases set forth in Schedule 2,1.2 bereto, pursuant

to which any Seller leases, as the lessee, certain equlpment and machinery used in the Business.

“ERISA” means the Employee Retirement Income Security Act of 1974 as
amended ‘and all regulations issued thereunder.

L ”m

“Escrow Agreement” means the Escrow Agreement, dated as of September 7,
2001, between Purchaser, F&G and Escrow Agent. _

“Excluded Assets” shall have the meaning set forth in Section 2.3 hereof.
"W" shall have the meaning set forth in Section 2.3(b) hereof.
“Excluded Leases” shall have the meaning set forth in Seétion 2.3(b) hereof.
“Excluded Receivables” shall have the meaning set forth in Section 2.3(c) hereof.

4
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“Exhibits” means the exhibits hereto.

......

“w shall have the meaning set forth in Secuan 11.2

hereof.
"E&_Q" shall have the meaning set forth in the Preamble hereto.

“Facilities” means the premises in the United States at which Sellers conduct the
Business, including, without limitation, the premises located in Colorado Springs, Colorado.

“Facility Lca;es means the Jeases set fonh in §__bg1ms_q_,1 hereto, pursuant to

which any Seller leases, ‘as the lessee, premises used by such Seller in the conduct of the
Business.

“Final _Closing Statement” shall have the meaning set forth in’ Section 3.3(d)
hereof. ‘

“Final Order” mezans an Order as to which the time to file an appezl, a motion for
rehearmg or reconsideration or a petition for writ of certiorari has expued and no such appeal, -
mouon or petition is pendmg

o v . - . -

“Hgmg_M_aLg_Lplggg" shall have the meaning set forth in the Preambie hereto.

“Indebtedness” with respect to any Person means any obligation of such Person
for borrowed monty, and in any event shall include (a) any obligation incurred for all or any part
of the purchase price of property or other assets or for the cost of property or other assets
constructed or of improvements thereto, other.than accounts payable included in current
liabilities and incurred in respect of property purchased in the Ordinary Course of Business,
(b) the face amount of all letters of credit issued for the account of such Person, (c) obligations
(whether or not such Person has assumed or become liable for the payment of such obligation)
secured by Liens, (d) capitalized lease obligations, () all guarantees of such Person, (f) all
accrued interest, fees and charges in respect of any Indebtedness and (g) all prepayment
premiumis and penalties, and any other fees, expenses, indemnities and other amounts payable as
a result of the prepaymem or discharge of any Indebtedness.

- “Inteliectual Property” medns (a). patents, patent applications and patent
disclosures, together. with all reissuances, continuations, continuations-in-part, revisions,

extensions and reexaminations thereof, (b) trademarks, service marks, trade dress, logos, trade
‘names, internet domain names and corporate names, together with all goodwill associated -
therewith, and applications, registrations and renewals in connection therewith, (c) copynghts
mask works and copyrightable works, and applications, registrations and renewals in connection
therewith, (d) trade secrets and confidential business information (including ideas, research and
development, know-how, formulas, compositions, manufacturing and production processes and
techniques, desxgns drawings and specifications), (¢) proprictary computer software (including
data) and (f) copies and tangible embodiments of any of the foregoing in whatever form or
medium. .
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“Inventory” means all inventory held by any Seller for resale in the ordinary
course of the Business and all raw materials, work in process, finished ptoducts' wrapping,
supply and packaging items apd similar items with respect to such inventory, in each case
wherever the same may be located.

“lune Statement” shall have the meaning set forth in Section 3.3(a) hereof.

“Leased Equipment” means all leased machinery, equipment, computers, tools,
vehicles, furniture, furnishings, goods and leasehold improvements used in the Business and
leased by any Seller under Equipment Leases (other than the MAPICS/AS 400 system leased by

F&G).

“Leased Facilities” means all leased non-residential real property at which any
Seller conducts the Business and which is leased under Facility Leascs.

“Leases” means the Equipment Leases and the Facility Leases.

~ “Legal Prgceedmg means apy judicial, administrative, regulatory or arbitral suit
or proceedmg, investigation or inquiry or-administrative charge or complaint pending at law or in
- equity before any court or other governmental authority. _ - .-

“Lien™ shall have the meaning set forth in Section 2.1(b) hereof.
“M_n_gmlmiﬂgn" shall have the me@hg set forth in Section 7.4 hereof.
“Material Adverse Change” “Material Adverse Effect” -means, any event,

change condition or matter that mdmdually or in the aggregste results in or would reasonably
be expected to result in a material adverse effect or change on the results of operations or
condition (financial or otherwise) of the Business or the Acquired Assets (taken as a whole), or
the ability of Purchaser to operate the Business after the Closing in substantially the.same
manner conducted by Sellers pnor to the Closmg (excluding any such effect or change to the
extent resulting from or arising in connection with (i) the filing of the Chapter 11 Case or the
continuation thereof, (ii) macroeconomic changes or genera.l market-related changes unless the
Business is affected by such changes in a manner that is substantially disproportionate compared
with competitive ‘or peer businesses or (iii) this Agreement or the transactions contemplated
hereby or the announcement hereof).

“Material Contracts™ shall have the meaning set forth in Section 4.6 hereof.

“QOrder” means any decree, order, injunction, rule, judgment, consent of or by any
court or governmental authority.

“Ordinary Course of Business” means the operation of the Business by Sellers in

the usual and ordinary course in a manner substantially similar to the manner in which Sellers
operated prior to the commencement of the Chapter 11 Case.
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“Overbid Protection” shall have the meaning set forth in Section 8.9 hereof,

“Qwned Equipment” means all machinery, equxpment, computers, tools, vehicles, .
furniture, fumishings, goods and lcasehold improvements used in connection with the Business
and owned by any Seller.

“Owned Real Property” means that real property described as Lot 1 in Elock lin
Drake Subdivision Filing No. §, in the City of Colorado Springs, El Paso County, Colorado, and

commonly known as 4150 Edison Drive, Colorado Springs, Colorado 80915, owned in fee by
Drake, including, without limitation, all rights, easements and privileges appurtenant or relating
thereto, all buildings, fixtures and improvements located thereon and all Facilities thereon.

“Permits” means all transferable licenses, permits, approvals, certificates of
occupancy, authorizations, operating permits, rchs;rauc::, plans and the like relating
exclusively to the conduct of the Business for which consent is obtained.

. “Persop” means 'an'y corporation, partnership, joint venture, limited kability
company, organization, entity, authonty or namral person. i

“Prepaid_and Accrued Expenses™ shall have the meamng set forth in Secnon 32 - -

bereof. _
“Purchaser” shall have the meaning set forth‘i.n the Preamble hereto.
“Purchase Price” shall have the meaning set forth in Section 3.1(a) hereof.

“kegula;jgn" means any law, statute, regulation, ruling, rule or Order of,
administered or enforced by or on behalf of, any court or governmental autherity.

“Release” means any release, spill, cmission, leaking, pumping, disposal,
discharge, dispersal or migration of any Contaminant into the indoor or outdoor environment or
into or out of any property or assets (including the Acquired A.sscts) owned or leased by any
Seller, including the movement of Contaminants through or in the air, soil, surface water,
aroundwater or propesty.

“Remedial _Action” means all actions required under any applicable
Environmental Law to (a) clean up, remove, treat or in any other way address Contaminants in
the indoor or outdoor environment; (b) prevent the Release or threat of Release or minimize the
further Release of Contaminants so they do not migrate or endanger or threaten to endanger
public health or welfare or the indoor or outdoor epvironment; or (c) perform pre-remedial
studies and investigations and post-remedial monitoring and care.

“Retained Businesses” shall have the meaning set forth in Section 7.4 hereof.

L
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“Sale Hearing” means the hearing of the Bankruptcy -Court to approve the | i
_ transactions comemplazed by this Agreement

“Sale Order” means tbe order of the Bankruptcy Court, in form and substance
feasonably satisfactory to Purchaser and Sellers, to be issued by the Bankruptcy Court pursuant
10 sections 363 and 365, and to the extent possible section 1146(c), of the Bankruptcy Code
(i) approving this Agreement and the transactions contemplated hereby, (ii) approving the sale of
the Acquired Assets to Purchaser free and clear of all liens, Claims and encumbrances pursuant
to section 363(f) of the Bankruptcy Code, (iii) approving the assumption and assignment to
Purchaser of the Assumed Leases and Assumed Contracts and (iv) finding that Purchaser is 2
good faith purchaser entitled to the protections of section 363(m) of the Bankruptcy Code.

“Schedules” means the schedules hereto.
“Seller” shall have the meazing sat forth in the Preamble hereto,

“Tax" end, with correlative meaning, “Taxes” means with respect to any Person
(a) all federal state, local, county, foreign and other taxes, assessments or other government-
charges, including, without limitation, any income, altemative or add-on minimum tax, gross
income, gross receipts, sales, use, ad valorem, value added, transfer, franchise, profits, license, '
registration, recording, documentary, conveyancing, gains, withholding, payroll, employment, " . - :
excise, severance, stamp, occupation, premium, property, environmental or windfall profit tax, '
custom duty or other tax, governmental fee or other like assessment or charge of any kind
whatsoever, together with any interest, penalty, addition to tax or additional amount imposed by
any governmental authority (a “Taxing Authority”) responsible for the imposition of any such
tax (domestic or foreign) or (b) liability for the payment of any amounts of the type described in
clause (a) above relating to any other Person as a result of being party to any agreement to
indemnify such other Person, being a successor or transferee of such other Person, or being a
member of the same affiliated consolidated, combmed, umtary or other group with such other

Person.

“Tax_Retum” means any repon, return or other mformanon required to be
supplied by any Seller to a taxing authority in connection with Taxes :

Ib__d__?_m}f _means any Person other than Sellers, Purchaser or any of their
respective Affiliates.”™

“Transition Support Agreement” shall have the meaning set forth in Section 8.11

hereof. .
“Unassumed Liabjlities” shall have the meaning set forth in Section 2.4 hereof.

“Working Capital” as. of any date shall mean the thFerence as of such date
between the Current Assets and the Current Liabilities, in each case determmed in a manner
consistent ‘with the past practice of Sellers in preparing their financial statements. “Current
Assets” means the current assets included in the Acquired Assets, mcludmg, but not limited to,
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(i) accounts receivable, (ii) Inventory, (iii) prepaid catalog costs and (iv) other prepaid expenses;
provided, however, that for purposes of calculating Current Assets no adjustment or reserve shal}
be made for stale, slow-moving, obsolete or otherwise unusable Inventory, and no adjustment or
reserve shall be made for uncollectable or slow accounts receivable. “Current Liabilitjes” means
the current liabilities included in the Assumed Obligations, including, but not limited to,

(i) accounts payable (net of disputed accoumts), (ii) accrued expenses, (iii) customer deposits and
(iv) accruals for Accrued Employee Liabilities (to the extent not covered by insurance).

“Working Capital Adjustment” shall have the meaning set forth in Section 3.3(d)

hereof.

“Workipng Capital Holdback Amoupt” means an amount equal to Five Hundred
Thousand Dollars ($500,000), which Purchaser shali retain pending the final determination of the
Working Capital Adjustment as set forth in Section 3.3.

"Work!gg Capital Resolution Period” shali have the meaning set forth in

Section 3. 3(b) berecof.

1.2 Rules of Construction. Unless the cont;it otherwise clearly indicates, in
this Agreement: .

(a) the singular includes the plural;

(b)  ‘“includes” and “including” are not limiting; .

(c) “may not” is prohibitive and not permissive; and
(d)  “or”is not exclusive.

‘ARTICLED ~
PURCHASE AND SALE; ASSUMPTION OF CERTAIN LIABILITIES -

=" 21  Purchase and Sale of Assets.

(a) Subject to the terms and conditions set forth in this Agreement, at the
Closing, Sellers shall sell;-assign, transfer and deliver to Purchaser, and Purchaser shall purchase,
acquire and take assignment and delivery of, for the consideration specified in Section 3.1, all of
the right, title and interest of Sellers in and to the assets identified on Schedule 2.1 hereto, but not
including those assets specifically excluded by Sections 2.3 and 2.5(b) (all of the assets to be
sold, assigned, transferred. and delivered to Purchaser hereunder herein called the “Acquired

Assets™).

(b)  All of the Acquired Assets shall be sold, assigned, transferred, conveyed
and delivered to Purchaser free and clear of all liens (including liens for taxes), encumbrances
(including, without limitation, any leasehold interests, licenses.or other rights, in favor of a Third
Party or a Seller, to use any portion of the Acquired Assets), Claims, security interests, of
whatever kind or nature, morigages, pledges, restrictions, charges, instruments, licenses,
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encroachments, options, rights of recovery, judgments, orders and decrees of any court or foreign
or domestic governmental authority, interest, products and tax (including foreign, federal, state
and local taxes), in each case of any kind or nature, whether secured or unsecured, choate or
inchoate, filed or unfiled, scheduled or unscheduled, noticed or unnoticed, recorded or
unrecorded, contingent or non-contingent, material or non-material, known or unknown, and
including all claims based on any theory that Purchaser is a successor, transferee or continuation
of Sellers or the Business, in each case, other than the Assumed Obligations expressly assumed
" herein (each a “Lien” and collectively the “Liens™), whether arising prior to or subsequent to the
date of the filing of the Chapter 11 petitions of Sellers, and in accordance with the terms of the
Sale Order and sections 363(f) and 365 of the Bankruptcy Code.

2.2 3! e 1 iabiljti

(a) Subject to the terms and conditions set forth in this Agreement, Purchaser
shall assume from Sellers and thereafier pay, perform or discharge in accordance with their
terms, the following liabilities and obligations of Sellers (all such liabilities and obligations
herein called the “Assumed Obligations™): (i) accounts payable and other current liabilities
arising after July 2, 2001 (the date on which the Sellers and certain of their Affiliates filed
petmons for bankmptcy in the Bankruptcy Court) of the type that would be recordable in the
categories set forth in the “Current Liabilities” portion of Scheduje 3.3 attached hereto and which
accounts payable and other current liabilities are determined on a basis consistent with the - -
methods, principles, practices and policies employed by Sellers in the preparation and
presentation of Scheduje 3.3, (ii) liabilities in respect of “open” purchase orders for Inventory,
catalog materials and other items as of the Closing Date, to the extent such items constitute
- Acquired Assets, (iu) liabilities in respect of customer orders and deposits, (iv) executory

obligations accruing after the Closing under (A) the Assumed Facility Leases, (B) the Assumed
Equipment Leases and (C) the Assumed Contracts, each of which shall be deemed included in
“the term “Acquired Assets” as used herein, (v) liabilities for existing and future claims by
customers for product refunds, exchanges and/or chargebacks and product guarantees and
warranties, (vi) Purchaser’s share of prorated liabilities of Sellers pursuant to Section 3.2 hereof
and (vi1) all accrued payroll obligations and vacation liabilities for all of the employees
employed by Drake or Home Marketplace at the time of Closing (the “Accrued Employee
Liabilities”). Such assumption of the Accrued Employee Liabilities shall not have an impact
adverse to Sellers in the calculation of the Working Capital Adjustment In addition, Purchaser
shall be respoasible for all cure payments required to be made in connection with the assignment
- 'to Purchaser of all Assumed Confracts, if any, and Assumed Leases, if any, and such cure
payments shall not result in corresponding reductions in the Purchase Price and shall not have an
impact adverse 1o Sellers in the calculation of the Working Capital Adjustment.

()  The transactions contemplated by this Agreement shall in no way expand
the rights or remedies of any third party against Purchaser or Sellers as compired to the rights
and remedies which such third party would have had against Sellers absent the Chapter 11 Case,
had Purchaser not assumed such Assumed Obligations.

2.3  Excluded Assets. Notwithstanding anything to the contrary. in this
Agreement the following assets of Sellers shall be retained by Sellers and are not being sold or
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assigned to Purchaser hereunder (all of the foliowing are referred to collectively as the

 “Excluded Assets”™):

(a) any and all rights under this Agreement, Claims, counterclaims, demands
and causes of action of Sellers, including, without limitation, avoidance claims or causes of
" action arising under the Bankruptcy Code or applicable state law, including, without limitation,
all rights and avoidance claims of Sellers arising under chapter 5 of the Bankmptcy Code (an

“Avoidance Actiog” and collectively the “Avoidance Actions™);

(b) all Leases other than the Assumed Leases (the “E;_L_dgg_Lg_gs_g_g") and all
Contracts other than the Assumed Contracts (the “Excluded Contracts™);

‘() - any and all tax refunds and bank accounts (coliectively, the “Excluded
Receivables™); -

(d)  any and all cash and cash equivalents, including thé Purchase Price;

(e) all rights (i) under insurance policies of any Seller relating to any
Inventory, Equipment, Facility or the Business (including health insurance, worker's
compensation insurance and life insurance), and any right to refunds due with respect to such
insurance policies, and (ii) under or pursuant to all warranties (express or implied),
representations and guarantees made by Third Parties relating to any Excluded Assets; and

® any asset that Purchaser elects in writing to exclude from the Acquired
Assets at any time on or before one (1) day prior to the Closing Date, provided that such
exclusion shall not:serve to reduce or otherwise affect the amount of the Purchase Price.

2.4 No Other Liabiljties Assumed. Each Seller acknowledges and agrees that

pursuant to the terms and provisions of this Agreement and under any Contract or Lease,
Purchaser will not assume any obligation of any Seller, other than the Assumed Leases, the
Assumed Contracts and the other Assumed Obligations. In furtherance and not in limitation of
the foregoing, neither Purchaser nor any of its Affiliates shall assume, and shall not be deemed to
have assumed, any ‘debt, Claim, obligation or other liability of any Seller or any of their
respective Affiliates whatsoever (other than the Assumed Obligations), mcludmg, but pot limited

to the following (co]lecuvely, t.he “Una ssumed Liabilities™):

(a) al] obligations or liabilities of Sellers or any predecessor(s) or Affiliate(s)
of Sellers that relate to any of the Excluded Assets;

(b) any Environmental Costs and Liabilities arising from the operation of the .
Business prior to the Closing Date, including, without limitation, all Environmental Costs and
Liabilities of any Seller relating in any manner to the direct or indirect handling, transportation or
disposal of any Contaminants by any Seller;

(©) all obligations or liabilities of Sellers or any predecessor(s) or Affiliate(s)
of Sellers or for which Sellers or any predecessor(s) or Affiliates of Sellers could be liable
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h Eélating to Taxes (incfuding with respect to the Ac.::c.;uired Assets or otherwise) for all periéds, or
__portions thereof, ending on or prior to the Closing Date; .

(d) all obligations or liabilities for any legal, accounting, investment banking,
brokerage or similar fees or expenses incurred by any Seller in connection with, resulting from or
attributable to the transactions contemplated by this Agreement or otherwise;

) (e) all Indebtedness of any Seller or any predecessor{s) or Affiliate(s) of any
Seller;

) all obligations of Sellers related to the right to or issuance of any capital
stock or other equity interest of Sellers, including, without limitation, any stock options or

warrants;

(g)  except as set forth in Section 2.2, all liabilities and obligations from

Sellers or any predecessor(s) or Affiliate(s) of Scllers resulting from, caused by or arising out of,

or which relate to, directly or indirectly, the conduct of the Business or ownership or lease of any

_ properties or assets or any properties or assets previously used by Sellers at any time prior to or

on the Closing Date, or other actions, omissions or events occurring prior to the Closing,

. including, without limitation, any amounts due or which may become due or owing under the
Assumed Leases or the Assumed Contracts with respect to the period prior to Closing (other than = -

all cure payments payable in accordance with the terms of this Agreement), whether known or

unknown on the date hereof;

(hy  all obligations and hablhtxes of Sellers or any predecessor(s) or Aﬁ'ﬂtate(s)
of Sellers resulting from, caused by or arising out of, or which relate to, directly or indirectly, the
conduct of the Business or ownership or lease of any properties or assets or any properties or
assets previously used by Sellers at any time prior to or on the Closing Date, or other actions,
omissions or events occurting prior to the Closing and which (i) constitute, may constitute or are
alleged to constitute a tort, breach of contract er violation of any law or (ii) relate to any and all
Claims, disputes, demands, actions, liabilities, damages, suits in equity, administrative
proceedmgs accounts, costs, expenses, setoffs, contributions, attormneys’ fees and/or causes of -~
action of whatever kind or character against Sellers or any predecessor(s) or Affiliate(s) of
Sellers, whether past, present, future, known or unknown, liquidated or unhquldated accrued or

unaccrued;

(i except as set forth in Section 2.2 with respect to the Accrued Employee
Liabilities, all obligations or liabilities (whether known or unknown) with respect to the
" employees of any Seller arising from the operation of the Business prior to the Closing Date,
including, without limitation, any pension, heaith insurance Claims, profit sharing or any other
employee benefit plans, compensation or retiree medical and other benefits and obligations;

()] except as set forth in Section 2.2, all accounts payable arising pnor to
July 2, 2001 (the date on which Sellers and certain of their Affiliates filed petitions for

bankruptcy in the Bankruptcy Court); and
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(k)  all intercompany liabilities of Drake and/or Home Marketplace to F&G

..and/or any of its direct or indirect subsidiaries.

The parties acknowliedge and agree that disclosure of any obligation or liability on any Schedule
10 this Agreement shall not create an Assumed Obligation or other liability of Purchaser, except
where such disclosed obligation has been expressly assumed by Purchaser as an Assumed
o Obligation in accordance with.the provisions of Section 2.2 hereof

2.5 xclusi Leases a -t

(a) Purchaser shall be obligated to rake assignment .'ot‘ and assume from

Sellers, and Sellers shall be obligated to assign to Purchaser, only those (i) Contracts which are
listed on Schedule 2.2.1 hereto and which are not excluded from the Acquired Assets prior to the
Closing Date pursuant to paragraph (b) below, (ii) Equipment Leases which are listed on
Schedule 2.2.2 hereto and which are not exciuded from the Acquired Assets prior to the Closing
Date pursuant to paragraph (b) below and (iii) Facility Leases which are listed on Schedule 2.2.3
hereto and which are not excluded from the Acquired Assets prior to the Closing Date pursuant
to paragraph (b) below. Leases which are so excluded pursuant to paragraph (b) below shall
constitute “Excluded T eases” and Contracts which are so excluded pursuant to paragraph (b)
bclow shall constltute “Excluded Coptracts.”

{6)  Purchaser shall have the right, in its discretion at any time prior to the |

Closing, to exclude from the Leases and Contracts to be assigned to it pursuant hereto such
Leases and Contracts as it shall specify by written notice provided to Sellers pursuant to
Section 13.4 hereof, whereupon such Leases and Contracts shall cease to be “Acquired Assets”
hereunder and shall become “Excluded Leases” and “Excluded Contracts,” respectively, and

thereby be excluded from the Acquired Assets; provided that such exclusions shall not resultina

Purchase Price adjustment. Purchaser shall give notice in writing to Sellers of Purchaser’s
determination to exclude a Contract from Schedule 2 2.1 hereto or a Lease from Schedule 2.2.2
or Schedule 223 hereto as soon as reasonably pracucable after Purchaser has made any such
_determination, but in any event no later than'one (1) day prior to the Closmg

2.6 D__m&iﬁw For all purposes of this Agreement

(including all representations and warranties of Sellers contained herein), Sellers shall be deemed

to have obtained all required consents in respect of the assignment of any Assumed Contract or

Assumed Lease and to have cured all defaults thereunder if, and to the extent that, pursuant to
the Sale Order, Sellers are autborized to assume and assign Assumed Contracts and/or Assumed
_ Leases to Purchaser pursuant to section 365 of the Bankruptcy Code.

2.7 QObligations in Respect of Eegun[eg an;gm. S.

(@)  Sellers shall not be required to incur any liability for any expenses, costs
or obligations on account of consents required from any Third Party in connection with this
Agreement or the transactions contemplated hereby, other than the professlona] fees incurred by
Sellers in connection with the negotiation and preparation of this Agreement and the applications
for the Bidding Procedures Order and the Sale Order. Purchaser shall cooperate with the efforts
of Sellers to obtain any such required consents. Failure to obtain any required consent with
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respect to any Assumed Contract or Assumed Lease shall not entitle Purchaser to terminate this
_Agreement or to decline to purchase the Acquired Assets if such failure is due to Purchaser’s
inability to satisfy conditions customarily imposed by the licensor or other counterparty under
any such Assumed Contract or Assumed Lease to the extent such conditions are required to be
satisfied notwithstanding the pendency of the Chepter 11 Case or the operamn of the
Bankruptcy Code or any Order of the Bankruptcy Court.

(b) Seﬂers shall not be reqmted to incur any habnhty for any expense, cost or
obligation in order to satisfy any governmental requirement except for the payment of filing fees.

ARTICLE Il
PURCHASE PRICE AND PAYMENT

3.1  Pavment of Purchase Price.

- (2) The aggregate purchase price for the Acﬁuir'ed Ass;ets suall be the sum of

Fifteen Million Dollars ($15,000,000) (the “Purchase Price™), subject however to the adjustment
set forth in Section 3.3, The Purchase Price shall consist of and be payable as follows:

(i) The ¢arnest money deposit in the amount of One Million Five

Hundred Thousand Dollars ($1,500,000) (the “Deposit™) to be paid by Purchaser on the
execution of this Agreement by Sellers and to be deposited into an interest-bearing escrow

account pursuant 10 the Escrow Agreement, plus .

) . (ii)  The sum of Thirteen Million Dollars (513,000 000) in unmedxately
available funds to be paid by Purchaser at Closing; plus

(iii) The Working Capital Holdback Amount plus or minus, as the case
may be, the Working Capital Adjustment, te be paid pursuant to and in accordance with
Section 3.3 hereof.

(®) To the extent that Sellers have any rights in the Deposit or the Purchase
. Price, such amounts shall be remitted to Sellers’ cash collateral account for payment to the
lenders of Sellers pursuant to the Bidding Procedures Order. -

C(® The Purchase Price shall be allocated in accordance with Section 13.11(b).

3.2  Prorations. Prepaid rentals, prepaid utility charges, real property taxes,
personal property taxes, simifar assessments and other similar periodic charges and accruals
payable in respect of any of the Acquired Assets (the “Prepaid and Accrued Expenses™)
applicable to periods both prior to and after Closing, shall be prorated as of the Closmg Date.
The estimated net amounts of such prorations shall be subtracted from the cash portion of the
Purchase Price if Purchaser is entitled to a credit therefor, or added to the Purchase Price if
Sellers are entitled to a credit therefor. Purchaser and Sellers shall use their reasonable best
efforts to calculate all prorations and the Prepaid and Accrued Expenses at or prior to the Closing
and, at or about the Closing, Purchaser and Sellers shall take readings or other measuremeats of
gas, water, electricity and other utilities. Absent manifest error, such readings and measurements
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shall be binding, conclusive and used for purposes of the apportionment provided herein. In the
__event that such proration cannot be agreed to by Purchaser and Sellers, a final determination of
such proration shall be referred to any “Big Five” accounting firm designated jointly by
Purchaser and Sellers (the “Desigpated Firm™), whose determination shall be binding upon the
parties. o '

33 Kgaking_c.ﬂ_a_LA_dimm_cm

[ORREWN

(a) Within thirty (30) days after Closing, Purchaser shall prepare and deliver
to Sellers a statement (the “Closing Statement™) of Working Capital as of the Closing Date, The
Closing Staternent shall be prepared by Purchaser in good faith on a basis consistent in all
material respects with the methods, principles, practices and policies employed in the preparation
and presentation of the balance sheets of Drake and Home Marketplace as of June 30, 2001 (the

“June Statement™).

(b)  After receipt of the Closing Statement, Sellers (including their advisors),
. shall have fifieen (15) business days to review such Closing Statement together with the work
~ papers used in the preparation thereof. Unless Sellers deliver written notice to Purchaser on or
prior to the fifieenth business day after the receipt of the Closing Statement by Seliers stating that
Sellers have objections thereto, Sellers. shall be deemed to have accepted and agreed to the
: Closing..Statemcnt. If, however, Sellers notify Purchaser of objections to the Closing Statement . ..
on or prior to the fifteenth business day after the receipt of the Closing Statement by Sellers, the’
parties shall in good faith attempt to resolve their differences with respect to such objections
within ten (10) business days (or such longer period as the parties may agree to in writing)
following such notice (the “Working Capital Resolution Period™), and any mutually agreed
resolution by them as to.any disputed amounts shall be final, binding and conclusive. In so’
doing, the parties (sharing any fees and expenses equally) may engage the Designated Firm to
assist such resolution by acting as a non-bmdmg mediator. Sellers shall not object to any
method, principle, practice or policy cmployed in the preparnnon of the Closing Statement if -
such method, principle, practice or policy is consistent in all matenal respects with that
employed in tbe preparation and presentat:on of the June Statement. :

(c) Amounts relating to any working capltal and other accounts set forth in the
Closing Statement remaining in dispute at the conclusion of the Working Capital Resolution
Period shall be promptly submmed o0 the Bankmptcy Court for determmanon.

(d) Once t.he Closing Statement has been finalized in accordance with this
Section 3.3 (the “Eipal Closing Statement™), the Working Capital Adjustment shall be calculated
pursuant to this Section 3.3(d) no later than two (2) business days following such finalization.
The “Working Capital Adjustment” shall be equal to the difference between the Working Capital
as of the Closing Date and the Working Capital as of June 30, 2001. The parties hereby
acknowledge and agree that the Working Capital as of June 30, 2001 is $7,803,075, as set forth
and calculated on Schedule 3 3(d) hereto. If the Working Capital Adjustment results in a
negative number, the Working Capital Holdback Amount shall be decreased by the amount of
the Working Capital Adjustment. . If the Working Capital Adjustment results in a positive
number, the Working Capital Holdbeck Amount shall be increased by the amount of the
Working Capital Adjustment. In either case, the Warking Capital Holdback Amount, as adjusted

15
NSD_DOCSW976.10 (W97

TRADEMARK
REEL: 002882 FRAME: 0555




. by the Working Capital Adjustment, shall be paid by Purchaser to Sellers no later than three (3)

.. business days following the calculation of the Final Closing Statement; provided, bowever, if the
Working Capital Adjustment resuits in a negative number that is greater than the Working
Capital Holdback Amount, Sellers, jointly and severally, shall pay to Purchaser no later than
three (3) business days following the calculation of the Final Closing Statement an amount of
cash equal to the amount by which the Workxng Capital Adjustment exceeds the Working
Capstal Holdback Amount.

()  During the preparation of the Closing Statement and the period of any
review or dispute within the contemplation of this Section 3.3, each of Sellers and Purchaser
shall (1) provide the other and their authiorized representatives (including their respective
auditors) with reasonable access at reasonable times, and in a2 manner so as not to interfere in any
material respect with normal business operations, to all relevant books, records, work pepers,
information and employees, and (ii) cooperate fully for the preparation, calculation and reviews
of the Closing Statement or for the resolution of any dispute relating tkereto

3.4  Further Assurances. From time to time after the Closing and without
furtber consideration, (i) Sellers, upon the request of Purchaser and at Purchaser’s expense, shall
execute and deliver such documents and instruments of conveyance and transfer as Purchaser
may reasonably request in order to consummate more effectively the purchase and sale of the

“"“Acquired Assets as contemplated hereby and to vest in Purchaser title to the Acquired Assets - -
transferred hereunder, provided that (x) Sellers shall not be required to execute or deliver any
document or instrument pursuant to this Section 3.4 that includes any provisions that impose
obligations upon Sellers that are different or greater than those imposed upon Sellers under the -
other provisions 6f this Agreement or the documents executed pursuant hereto and (y) in no
event shall Sellers be required to incur any cost or expense in the performance of their
obligations under this Section 3.4, Section 6.1 or Section 6.2 (it being understood that
notwithstanding the foregoing, Purchaser shall in any event be entitled to require Sellers to take
such action as Sellers would otherwise be required to take pursuant to this Section 3.4,
Section 6.1 or Section 6.2 but for the cost thereof by paying to Sellers the actual out-of-pocket
expenses incurred by Sellers in taking such action), and (ii) Purchaser, upon the request of
Sellers and at the expense of Seliers, shall execute and deliver such documents and instruments
of contract or lease assumption as Sellers may reasonably request in order to confirm Purchaser’s
liability for the obligations assumed hereunder or otherwise more fully consummate the
transactions contemplated by this Agreement.

ARTICLE IV
REPRESENTATIONS AND WARRANTIES OF SELLERS

Sellers represent and warrant to Purchaser as of the date of this Agreement and
the Closing Date (except where such representation or warranty is made as of a specific date), as
follows: ‘

4.1 - Due Igcormratxon, Valid Existence: Authority. Eaeh Seller is a

corporation duly organized, in good standing and validly existing under the laws of the state of
its incorporation. Subject to the entry of the Sale Order, each Seller has all necessary corporate
power and authority to own its propemes and to carry on its portion of the Business as it is now
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being conducted and to enter into and perform its obligations under this Agreement and the
. transactions contemplated hereby. Each of Drake and Home Marketplace is gqualified as a
foreign corporation in the jurisdictions set forth in Schedule 4.1 attached hereto. Each of Drake
and Home Marketplace is a wholly owned subsidiary of F&G. F&G owns of record and
beneficially all of the issued and outstanding capital or other stock of each of Drake and Home
Marketplace. There are no options, warrants or other rights or agreements outstanding to
purchase any of the authorized capital or other stock of Dra.ke or Home Marketplace.

B LI

42  Authorjtv Relative to this Agreement. Subject to the provisions of the
. Bankruptcy Code and the entry and effectiveness of the Sale Order, this Agreement has been

duly and validly authorized, executed and delivered by each Seller and (assuming this
Agreement constitites a valid and binding obligation of Purchaser) constitutes a valid and
binding agreement of each Seller, enforceable against such Seller in accordance with its terms,
subject to applicable bankruptcy, reorganization, msolvency, moratorium and other laws
affecting creditors’ rights generaily from time io iime in effect, and toc general cquitable
principles.

43  Consents and Approvals. No consent, approval or au_thorizition of, or
declaration, filing or registration with, any United States federal or state governmental or

regulatory authority, or any foreign governmental or regulatory authority, is required to be made

""'or obtained by any Seller in connection with the execution, delivery and performance of this -
Agreement and the consummation of the transactions contemplated hereby, except for consents,
approvals or authorizations of, or declarations or filings with, the Bankruptcy Court, as
applicable.

4.4  Transfer of Property. Sellers will have on the Closing the right to sell,
convey, transfer, assign and deliver to Purchaser the Acquired Assets on the terms set forth in the
Sale Order and in this Agreement.

4.5 Assets.

(a) ® Each Seller is the sole and exclusive legal and equitable
owner of, and has title 10, or has a valid leasehold interest in, all of the Acquired Assets
of such Seller, free and clear of any and all Liens.

(i) On-the Closing Date, Purchaser will acquire title to, or a valid
leasehold interest in, as applicable, all of each Seller’s right, title and interest in the
Acquired Assets of such Seller, free and clear of any and all Liens.

(b) The Acquired Assets are in reasonably good repair and operating
condition (subject to normal wear and tear) and, except as disclosed on Schedule 4,5(b) attached
hereto, to the knowledge of Sellers there are no facts or conditions affecting the Acquired Assets
which could, individually or in the aggregate, interfere in any material respect with the use,
occupancy or operation thereof as currently used, occupied or operated other than (i) the
Chapter 11 Case and restrictions normally incident to cases under chapter.11 of the Bankruptcy
Code or (ii) circumstances that, individually or in the aggregate, cannot reasonably be expected
to have a Material Adverse Effect.
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(©) The Aéqmred Assets constitute all or substantially all of the assets, rights
and interests necessary to operate the Busmess in the manner and to the extent presently
conducted by Sellers.

4.6 Contracts. Schedule 4.6 of this Agreement contains a complete and
accurate list of all material contracts relating to the operation of the Business (“Material-
Contracts”). True and complete copies of each such written Material Contract (or written
summaries of the terms of any such oral contract) have been made available to Purchaser.
Except for defaults with respect to Assumed Contracts or Assumed Leases (i) that will be cured
through cure payments or (ii) arising solely as a consequence of the commencement of the
Chapter 11 Case, neither any Seller nor any other party thereto is in default or breach in any
" material respect under the terms of any Material Contract and, to the knowledge of Sellers, no
event or circumstance has occurred that, with notice or lapse of time or both, would ‘constitute a
defauit or breach thereunder.

4.7  Leases/Real Property. Schedule 4.7 of this Agreement contains a
complete and accurate list of all Leases of real property and Owned Real Property necessary for
the operation of the Business in the jurisdictions in which the Acquired Assets are located. True
and complete copies of each written Lease have been made available to Purchaser. .Schedule 4.7
. .contains accurate and complete copies of prehmmary title reports for each parcel of Owned Real

Property. . .
4.8 [ntellectual Property Rights. Schedule 4.8 attached hereto sets forth all of

the following that are owned by any Seller and used or useful in connection with the Business:
(i) patents and patent applications; (ii) registered trademarks and applications to register
trademarks and Internet domain names; and (iii) registered copyrights. No Seller is a defendant
in any action, suit or proceeding relating to, or has received any written claim alleging that such
Seller is infringing vpon, the Intellectual Property of others in connection with the-operation of
the Business. To the knowledge of Seliers, no other Person is infringing upon any Intellectual
PrOperty owned by any Seller and used in connection with the operation of the Business and no
Seller is infringing upon the Intellectual Property of any other Person in connection with the
operation of the Business. No Intellectual Property owned by any Seller and used in connection
with the operation of the Business is subject to any outstanding judgment, injunction, Order,
decree or agreement restricting the use thereof by such Seller with respect to the Business or
restricting the licensing thereof by such Seller to any Person.

49  Brokers. Sellers have incurred no liability to any broker, finder or agent -
with respect to the payment of any commission rega.rdmg the consummation 'of the transactions
contemplated hereby, éxcept for cenain fees and commissions payable to- Lawrence M. Adelman
(“Adeiman”), which fees and commissions shall be disbursed by Sellers to Adeiman from the
Purchase Price (subject to Bankruptcy Court approval) and which shall not be the obligation of

Purchaser. ‘
4.10 Insurapnce. Schedule 4,10 sets forth a list of all ::in_surance policies’

(specifying the insurer, the amount of coverage, the type of insurance and th'g annual premium)
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--presently maintained by any Seller with respect to the Business. Except as disclosed on
Schedule 4,10, such policies are owned solely by Sellers and such policies (or their replacements

" or extensions) will be outstanding and in effect until the Closing, except where such fajlure to be
outstanding or in effect would not reasonably be expected to have a Material Adverse Effect.

4.11 Labor. No Seller is a party to any collective bargaining agreement or
other contract or understanding with a labor union relating to the employees of such Seller.

4.12 . Legal Proceedings. Except for the Chapter 11 Case and except as set forth

~ in Schedule 4.12, as of the date of this Agreement (i) there are no Legal Proceedings pending or,

to the knowledge of Sellers, threatened against any .Seller which relate to the Business or the

Acqmred Assets or the transactions contemplated by this Agreement and (ii) there are no

decrees, injunctions or Orders of any court or governmentai authority outstandmg against any
Seller with respect to the Busmees or the Acquired. Assets.

4. 13 ngphagce with Laws: Permits. Each Seller, with respect to the conduct

of the Business, is in compliance with all Regulations and Orders relau.ng to the Acquired Assets
or the Business, except where the failure to so comply, individually or in the aggregate, wouid
not have a Material Adverse Effect. No Seller has received any notice to the effect that, or
otherwise been advised that, it is -not in compliance with any such Regulations or Orders.

""" Schedule 4.13 sets forth a complete list of all Permits used in the operation of the Business. The -
Business has all licenses and Permits necessary for the conduct of the Business as currently
conducted, other than licenses and Permits the absence of which would not have a Material

Adverse Effect.

I

414 No Violations. Neither the execution, delivery or performance of this -
Agreement by each Seller, nor the consummation by such Seller of the transactions contemplated
hereby, nor compliance by such Seller with any of the provisions hereof, will: (a) conflict with
or result in any breach of any provisions of the articles or certificate of incorporation of such
Seller, as the case may be, or the bylaws of such Seller; (b) violate any Order, writ, injunction,
_decree, statute, rule or regulation applicable to such Seller or the Acquired Assets of such Seller;
or (c) result in the creation or imposition of any Lien or encumbrance on such Seller’s pomon of

the Acquired. Assets.

415 Taxes. All Tax Returns required to be filed with respect to the Business
have been, or will be, timely filéd and all such Tax Returns were correct and complete in all
material respects. There are no waivers or extensions of statutes of lxm:tauons in effect with

respect to any such Taxes.

416 Exclusivity of Eegre;egtangg; The representanons and warranties made

by Sellers in this Agreement are in lieu of and are exclusive of all other representations and
warranties, including, without limitation, any implied warranties. Sellers hereby disclaim any
such other or implied representations or warranties notwithstanding the delivery or disclosure to
Purchaser or its officers, directors, employees, agents, or representatives of any documentation or
other information (including any financial projections or other supplemental data). Sellers
hereby disclaim any warranty (express or implied) of merchantability or fitness for any particular
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purpose as to any Acquired Asset. Except as otherwise expressly provided for herein, all
. Acquired Assets are being sold to Purchaser on an “AS IS" and “WHERE -IS" basis.

Notwithstanding any other provision to the contrary, Sellers make no representation or warranty
with respect to the Excluded Assets.

As used herein, the term “to the knowledge of Sellers” and similar terms shall
mean and refer to the actual knowledge of Jon Medved, James Gaston, Timothy Littieton and Pat

Buxton.

ARTICLE V
REPRESENTATIONS AND WARRANTIES OF PURCHASER

'Purchaser represents and warrants to Sellers as follows:

5.1 Organizaticn. Purchaser is a limited hab..ity company validly existing
and in good standing under the laws of its jurisdiction of incorporation or formation and has the
full power and authority to execute, deliver and perform this Agreement and to consummate all

transactions contemplated hereby.

5.2 Authority. The execution, delivery and performance by Purchaser of this
Agreement and the consummation of the transactions contemplated hereby have been duly -
authorized by all necessary action on the part of Purchaser and do not and will not violate any '
provisions of its organizational documents; any applicable Regulation or any Contract or Order
binding -upon it. This Agreement constitutes a valid and binding agreement of Purchaser,
enforceable agaimst Purchaser in accordance with its terms, subject to applicable bankruptcy,
reorgamzauon., insolvency, moratorium and other laws affectmg creditors’ rights generally from
time to time in effect, and to general equitable principles.

53 QQB&DE No notice to, filing with, authorization of, exemption by. or
consent of any authority is required in order for Purchaser to consummate the transactions

contemplated hereby.

54 Brokers. Purchaser has incurred no habnlny to any broker, finder or agent
with respect 1o the payment of any commission regarding the consummation of the transactions
contemplated hereby. Purchaser agrees that if any Claims for commissions, fees or other
compensation, including, without limitation, brokerage fees, finder's fees, or commissions are
ever asserted against Purchaser or Seliers in connection with this transaction, all such Claims
shall be handled and peaid by the party whose actions form the basis of such Claim and such party
shall indemnify (with counsel reasonably satisfactory to the _party(ies)- entitied to
indemnification) and hold the other harmless from and agamst any and all such Claims or
demands asserted by any person, firm or corporanon in connection with the transaction

contemplated hereby.

5.5 “AS IS” “WHERE 1S” Purchase. Except for the representations and

warranties of Sellers contained in Article IV above, (1) Sellers have not made, and Purchaser has
not relied, and will not rely, on any representations or warranties whatsoever, express or implied,
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with respect to any matter relating to the Acquired Assets and (ii) Purchaser shall accept the
Acquired Assets on an “AS 1S” and “WHERE IS” basis. : .

'§.6  Sufficient Funds. On the Closing Date Purchaser will have sufficient
fonds to pay the Purchase Price and satisfy its other obligations under this Agreement. If so
requested by Sellers, Purchaser shall deliver to Sellers evidence establishing its compliance with
this Section 5.6, including copies of any credit agreements or commitment letters pursuant to
which Purchaser proposes to fund its obligations under this Agreement.

The f;brcgoing representations and warranties shall not survive the Cloﬁing.

ARTICLE V1 :
COVENANTS OF SELLERS; OTHER AGREEMENTS

_ 6.1 Consents and Approvals. Subject to the provisions of Section 3.4 above,
Sellers shall use commercially reasonable efforts (i) to obtain all necessary consents and

approvals, as reasonably requested by Purchaser, to consummate the purchase and sale of the
Acquired Assets and the assignment of the Assumed Obligations, together with any other
necessary consents and approvals to consummate the transactions contemplated hereby,
including, without limitation, obtaining the Sale Order, (ii) to make, as reasonably requested by
~-Purchaser, all filings, applications, statements and reports to all authorities that are required to be
. made prior to the Closing Date by or on behalf of Seliers or any of their Affiliates pursuant to
any applicable Regulation in connection with this Agreement and the transactions contemplated
hereby and (iii) to obtain, as reasonably requested by Purchaser, all required consents and
approvals (if any) necessary to assign and transfer the Permits to Purchaser at Closing and, to the
extent that one or more of the Permits are not transferable, to assist Purchaser in obtaining
replacements therefor; provided that Sellers shall not be required to make any filing (except for
filing the motion 1o approve the Sale Order and the Sale Order) in connection with the transfer of
a Permit or to take any other action required by this sentence unless Purchaser pays any and all
fees and other charges imposed by any applicable authority in connection with such filing,
transfer or other requested action. Subject to the provisions of Section 3.4 above, in the event
that certain Permits are not transferable or replacements therefor are not obtainable on or before
the Closing, but such Permits are transferable or replacements therefor are obtainable after the
Closing, Sellers shall continue to use such commercially reasonable efforts in. cooperation with
Purchaser after the Closing as may be required to obtain all required consents and approvals to
transfer, or obtain replacements for, such Permits afier Closing and shall do all things reasonably
necessary to give Purchaser the benefits that would be obtained under such Permits; provided,
however, Sellers shall in no event be required to make any filing in connection with the transfer
of a Permit of take any other action required by this sentence unless Purchaser pays any and all
fees and other charges imposed by any applicable authority in connection with such filing,
transfer or other requested action

6.2 ccess formation a iljties: sical Ipv

(a) Sellers agree that, prior to the Closing Date, Purchaser shall, upon

reasonable notice and so long as such access does not unreasonably interfere with the business.

operations of any Seller, through its authorized officers, employees, agents and representatives
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(inchuding, without limitation, its counsel and accountants), have reasonable access during
normal business hours to all Facilities and shall be entitled to make such reasonable investigation
of the properties, businesses and operations of Sellers relating to the Business and such
exarnination of the books, records and financial condition of Sellers relating to-the Business as it
reasonably requests and, at Purchaser’s expense, to make extracts and copies to the extent
necessary of such books and records; provided that Purchaser shall be bound by and shall
comply with the terms of the Confidentiality Agreement with respect to Purchaser’s ability to use
or disclose any such information; and provided further that no investigation pursuant to this
Section 6.2 shall affect any representations or warranties made herein or the conditions to the
obligations of the respective parties to consummate the. transactions contemplated by this
Agreement.

®) Sellers agree that, prior 10 the Closing Date,  Purchaser and Purchaser’s
lenders shall, upon reasonable notice and so long as such-access does not unreasonably interfere
with the business operations of any Seller, through its authorized officers, employees, agents and
representatives, have reasonable access during normal businéss hours to all Facilities for the
purposes of permitting Purchaser’s lenders (or a third party service provider selected by
Purchaser’s lenders) to conduct a physical inventory of the Iaventory. The cost of any such
physical inventory shall be the responsxbxhty of Purchaser or Purchaser s lenders

TTTTTTTTT 6.3 . Subject to any obligations - -
as a debtor in possession under the Bankruptcy Code and except as otherwise expressly
contemplated by this Agreement or the Orders of the Bankruptcy Court or with the prior written
consent of Purchaser (which consent shall not be unreasonably withheld or delayed) or except as
described on Schédule 6,3 hereto, from the date hereof until the Closing Date, Sellers shall
(i) conduct the Biisiness in the Ordinary Course of Business (including with respect to the -
payment of accounts payable), (ii) maintain their assets in good working condition (wear and tear
excepted), (iii) maintain at current levels all insurance related to the Acquired Assets and the
Business, (iv) use their commercially reasonable efforts to preserve intact the Business, to keep
available the services of the present employees of the Business and to maintain ‘appropriate levels
of Inventory and (v) not take any action inconsistent with this Agreement or with the
consummation of the Closing. Without limiting the generality of the foregoing, subject to any
obligations as a debtor in possession under the Bankruptcy Code and except as otherwise
expressly contemplated by this Agreement or the Orders of the Bankruptcy Court or with the
prior written consent of Purchaser (which consent shall not be unreasonably withheld or delayed)
or except as described on Schedule 63 bereto, ‘from the date hereof until the Closmg Date,

Sellers will not:

(@)  acquire & material amount of assets from any other Person otber than
Inventory or prepaid expenses in the Ordinary Course of Business or enter into any material
transaction with respect to the Business other than in the Ordinary Course of Business;

(b) sell, assign, transfer, convey, bledge, mortgage, lease, license or otherwise
dispose of or encumber any of the Acquired Assets, or any interests therein, other than in the
Ordinary Course of Business or pursuant to the contracts listed in Schedule 6.3(b) hereto;
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(c)  make any matenal change in its methods of management, marketmg,
accounting or operating (or practices relating to payments),

.(d)  grant any increase in the compensation or benefits of any employee who is
employed exclusively by the Business (other than pursuant to the terms of any employee
retention, incentive or severance plan approved by the Bankruptcy Court, the obligations of
which shall not be assumed by Purchaser); . '

(¢) amend, cancel or terminate any'material contract or commitment of the
- Business that is an Acquired Asset and that Purchaser has not elected to exclude from the
Acquired Assets; or

. 3] agree or commit to do any of the foregoing.

Sellers will not (i) take or agree or commit to take any action that would make any representation
and warranty of Sellers hereunder inaccurate in any material respect at, or as of any time prior to,
the Closing Date or (ii) omit or agree 1o omit to take any action necessary to prevent any such
representation or warranty from being inaccurate in any material respect at any such time.

(a)  Sellers shall give notice to Purchaser of (i) the occumrence or
nonoccurrence of any event that would be likely 10 cause either (A) any representauon or
warranty of Sellers contained in this Agreement, or in connection with the transactions
contemplated heréunder, to be untrue or inaccurate in any material respect at any time from the
date hereof to the Closing or (B) directly or indirectly, any Material Adverse Effect on any of
Sellers, or (ii) any material failure of Sellers to comply with or satisfy any covenant, condition or
agreement to be comphed with or satisfied by them hereunder. Notwithstanding the foregoing,
the delivery of any notice pursuant to this Section 6.4(a) shall not (x) be deemed to amend or
supplement any of the Schedules contemplated hereby, (¥) be deemed to cure any breach of any
representation, warranty covenant or agreement or to satisfy any condition or (y)limit or
otherwise affect the remedies available hereunder to the party receiving such notice.

(b)  Purchaser and Sellers acknowledge that certain of the representations and
warranties of Sellers affirmatively require that Sellers list centain factual information on the
Schedules attached hereto. Sellers shall bé permmed to update such Schedules on or prior to the
Closing Date but only with respect to events or circumstances arising bc‘tWeen the date hereof

and the Closing Date.

6.5 Commercially Reasopable Effors: Transfer of Assets. Sellers will use

commercially reasonable efforts to obtain the Sale Order and any other consent required for the
consummation of the transactions contemplated by this Agreement.

6.6  Bankruptcy Actions. Sellers will provide Purchaser:with a reasonable
opportunity to review and comment upon all motions, applications and. supporting papers -
prepared by Sellers relating to this Agreement (including forms of Orders and npotices to
interested parties) prior to the filing thereof in the Chapter 11 Case. All motions, applications
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and supporting papers prep_ércd by Sellers relating to the approval of this Agreement (including
forms of Orders.and.notices to interested parties) to be filed on behalf of Sellers after the date
hereof must be acceptable in form and substance to Purchaser, in its reasonable discretion.

6.7  Further Assurances. Sellers shall execute such documents and take such

further actions as may be reasonably required to carry out the provisions of this Agreement and
the transactions contemplated hereby; provided, however, that Sellers shall not be obligated to0
incur or be liable for any expense, cost or obligation in connection therewith. Sellers shall use

commercially reasonable efforts to fulfill or obtain the fulfillment of the conditions set forth in .

 Article VIII of this Agreement.
6.8 Bmm_mmm Purchaser acknowledges that prior to executing

this Agreement Purchaser has conducted due diligence regarding, inter alia, the Business and the
operations, assets and liabilities of Sellers with respect thereto. Immediately upon the execution
and delivery of this Agreement by Sellers, Sellers shall contioue to provide Purchaser (or its
designated representatives) full and complete access to the employees, books and records,
corporate offices and other facilities of Sellers for the purpose of conducting such additional
investigation as Purchaser reasonably deems appropriate or necessary, in its discretion, in order
- to facilitate Purchaser’s efforts to consummate the transactions provnded for herein. Sellers

bereby covenant and agree to cooperate with Purchaser in this regard in all material respects. As
of the date hereof, Purchaser ‘acknowledges that Purchasef has no knowledge of any -Material
Adverse Change since June 30, 2001,

6.9 No Shop. From the date of the issuance of the Sale Order and until the
Closing Date and .provided that Purchaser is proceeding in good faith to consummate the
transactions contemplated hereby in.a timely manoer, no Seller or its Affiliates shall discuss,

negotiate or consummate any transaction mvolvmg (i) the issuance, redemption, sale or exchange -
or other disposition of any equity interest in any Seller or (ii) the sale, exchange or other

disposition of all or any part of the Acquired Assets.

6.10 Risk of L.oss. From the date hereof through the Closing Date, all risk of
loss or damage to the property included in the Acquired Assets shall be borne by Sellers. If all or
a portion of the Acquired Assets is destroyed or damaged in an amount estimated by Sellers to
exceed $100,000 by fire or any other cause on or prior to the Closing Date, Sellers shall give
writen notice 1o Purchaser as soon as practicable after, but in any event within.two (2) calendar
days of, discovery of such damage or destruction, the amount of insurance, if any, covenng such
Acquired Assets and the amount, if any, which Sellers are otherwise entitled to receive as a
consequence thereof. Purchaser shall have the option of (a) accepting such Acquired Assets in
their destroyed or damaged condition, in which event Purchaser shall be entitled to proceeds of
any insurance or other proceeds payable with respect to such loss having a value no greater than
the value of the destroyed or damaged asset(s), and the Purchase Price shall be reduced by an
appropriate amount for any uninsured or under insured portion of the loss, (b) excluding such
Acquired Assets from this Agreement, in which event the Purchase Price shall be reduced by an
appropriate amount allocated to such Acquired Assets or (c) terminating this Agreement in
accordance with Section 11.1 hereof. If Purchaser accepts such Acquired Assets, then after the
Closing, any insurance or other proceeds payable under this Section 6.9 shall belong, and shall

be assigned to, Purchaser.
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Ot.her than the covenants set forth in the last sentence of Section 6.1, the
covenants set forth in Section 6.7 and the covenants set forth in Article XI1 (that shall survive the
Closing), all covenants of Sellers set forth in this Article VI shall lapse at, and be of no further

force or effect following, the Closing.

ARTICLE VI .
COVENANTS OF PURCHASER.

' 7.1 | .ﬁs_ang_QQ_bh__a_u_Qns Subsequent to the (flosing; Purchaser agrees to pay
and perform the Assumed Obligations and shall indemnify and hold Sellers harmless with

respect to the Assumed Obligations.

7.2 a cc t i . Following
consummation of the Closing, so long as the Chapter 11 Case is pehdmg and so long es such
access does not unreasonably interfere with Purchaser’s business operatnous Purchaser shall
permit counsel to Sellers and any other professionals .employed in the Chapter 11 Case
reasonable access to Purchaser's employees-and any books and records constituting a portion of
the Acquu'ed Assets and that relate to all or any portion of the Acqmred Assets, the Assumed
Obligations or the Business (whether in documentary or data form) for the purpose of (1) the
continuing ‘administration of the Chapter 11 Case (including; without limitation, the pursuit of
any Avoidance Action by Sellers), (ii) the preparation of any Tax Returns required to be filed by
Sellers or (m) the defense of any audu, examination, administrative appeal or litigation of any
Tax Return in which any of Sellers is included. Such access shall include the right of such
professionals to copy, at the expense of Sellers, such documents and records as they may request
in furtherance of the purposes described above. If Purchaser moves any such documents or
- records, Sellers shall have the right to require Purchaser to copy and deliver to Sellers or their
professionals such documents and records as they may request, but only to the extent Sellers or
any such professional (x) furnishes Purchaser with reasonably detailed written descriptions of the
materials to be so0 copied and (y) reimburses Purchaser for the costs and expenses thereof The.
parties acknowledge that Sellers shall bave the right to retain- any documents and records
provxded pursuant to this Section 7.2, provided that Sellers enter into a confidentiality agreement
in customary form with respect to such documents and records.

7.3 Further Assurapces. Purchaser shall execute such documents and take
such further actions as may be reasonably required to carry out the ‘provisions of this Agreement
and the transactions contemplated hereby. Purchaser shall use commercially reasonable efforts
to fulfill or obtain the fulfillment of the conditions set forth in Arnticie IX of this Agreement.

7.4 Management Transition. Purchaser acknowledges that F&G conducts
business and operations other than the Business (the “Retained Businesses”) and that in

conducting the Retained Businesses, F&G may desire to change the members of the management

of the Retained Businesses (the “Management Transition”™). . Purchaser agrees that it will not
oppose such Management Transition; provided that no such Management Transition shall have
an adverse cffect on the existing management of Drake or Home Marketplace.
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. r vis] ' Childre Purchaser acknowledges
that one of Drake or Home Marketplace curremly provndes call center services pursuant to that

certain Transition Support Agreement, dated as of June 8, 2001 (the * ren’

Transition Support Agreement™), by and among F&G, cenain of F&G’s subsidiaries, 1-800-
Flowers.com and The Children's Group, Inc. (the “Children's Group™). At the option of F&G
and with the consent of the Children’s Group, Purchaser will agree to continue to provide such.
call center services to the Children’s Group in accordance with the terms and conditions of the
Children's Group Transition Support Agreement (including with respect to the consideration
_paid by the Children’s Group for such services and the indemnification to be provided by -the
Children’s Group for the benefit of Purchaser).

All of Purchaser’s covenants set forth in this Article VII and under Arnticle XTI
shall survive the Closing.

ARTICLE vIX -
CONDITIONS PRECEDENT-TO OBLIGATIONS OF PURCHASER

. . The obligations of Purchaser under this Agreement are, at the opnon of Purchaser,
subject to satisfaction of the following conditions precedent on or before the Closing Date.

——--8.1 - Warranties True as of Both Prese t Dat i . L.ovena

(3) Each of the representations and warranties of Sellers contained herein
shall be true and correct in all material respects (except for such changes as are contemplated by
the terms’ of this- Agreement) on and as of the Closing Date (except for representations and
warranties made as of a specified date, which shall be tru¢ and correct as of that date in all
material respects) with the same force and effect as though made on and as of the Closing Date.

(b) Sellers shall have performed and complied, in all material respects, with
the obligations and covenants required by this Agreement to be performed or complied with by
Sellers on or pnor to the Closing Date. .

()  Purchaser shall bave been furnished a certificate (dated the Closing Date

and in form and substance reasonably satisfactory to Purchaser) executed by each Seller

certifying as to the fulfililment of the conditions set forth in this Section 8.1 and stating that the
representations and warranties do not survive the Closing; provided that the representations and
warranties in such certificate shall pot survive the Closing.

8.2 - -Bankroptcy Condition

(@  The Sale Order shall have been entered by the Bankruptcy Court and such
Order shall be in form and substance reasonably satisfactory to Purchaser and shall be a Final
Order. The Sale Order shall (i) approve this Agreement and the transactions contemplated
hereby, (ii) provide that the Acquired Assets are being sold to Purchaser free and ciear of all
liens, Claims and encumbrances pursuant to section 363(f) of the Bankruptcy Code, (iii) approve
the assumption and assignment to Purchaser of the Assumed Leases and Assumed Contracts,
(iv) find that Purchaser is a good faith purchaser entitled to the protection of section 363(m) of
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the Bankruptcy Code and (v) exempt transfers contemplated hereby from any stamp ux, transfer

tax or similar tax pursuant to section 1146(c) of the Bankruptcy Code.

® Norwithstanding Section 8.2(3), nothing in this Agreement shall preclude
Purchaser or Sellers from consummating the transactions contemplated herein if Purchaser, in its

sole discretion, waives the requirement that the Sale Order or any other Order shall have become

Final Orders. No notice of such waiver of this or any other condition to Closing need be given
except to Sellers, it being the intention of the parties hereto-that Purchaser shall be entitled to,

and is not waiving, the protection of section 363(m) of the Bankruptcy Code, the mootness -

doctrine and any sumlar statute or body of law if the Closmg occurs in the absence of final
orders. .

83 Approvals. All aut.horizﬁtions, consents, filings and approvals necessary |

to permit Sellers to perform the transactions contemplated hereby shall have been duly obtained,
made cr given, shall be iz form and substance reascnatbly satisfactory to Purchaser, shall act be

subject to the satisfaction of any condition that has not been satisfied or waived and shall be in

full force and effect. All terminations or expnrauons of waiting periods imposed by any
governmental authority necessary for the transactions contemplated under this Agreement, if

any, shall have ocoun'ed

~8.4 - Assumption and Assignment. The Sale Order shall approve and auth&rize

the assuhxption and assignment of the Assumed Contracts and the Assumed Leases..

_ 8.5 Litigation. No Order shall have been issued restricting, prohibiting or
staying the consummation of the transactions contemplated by this Agreement.

8.6 Additio Matters. Purchaser shall have received such additional
documents, instruments or items of information reasonably requested by it in respect of any
aspect or consequence of the transactions contemplated hereby. All corporate and other

proceedings, and all documents, instruments and other legal matters in connection with the

transactions contemplated by this Agreement or by the other agreements referred to herein shall
be reasonably satisfactory in form and substance to Purchaser and its counsel.

87 Material Adverse Chang' e. ’I'here shall not have occurred a Material '

Adverse Change since June 30, 2001 other than as a consequcnce of the filing of the Chapter 11
Case. -

8.8 Employment Agreements. Key members of the management team of the
Business shall have entered into employment agreements with Purchaser, in form and substance

reasonably satisfactory to Purchaser.

8.9 esignation urchaser as Fir ifi idder. Sellers shall have

(a) designated Purchaser as the “stalking horse” or the First Qualified Bidder (as defined in the
Bidding Procedures Order) pursuant to and in accordance with the Bidding Procedures Order, (b)
taken all actions necessary to provide that Purchaser shall be entitled to overbid protection
pursuant to and in accordance with the Bidding Procedures Order in an amount not less than five

percent (5%) of the amount of the Purchase Price (the “Qverbid Protection”), and (c) filed with
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the Bankruptcy Court (and served on zll parties to whom service of the Sale Hearing Notice (as
defined in the Bxddmg Procedures Order) is required under the terms of the Bidding Procedures
Order) notice, in form and substance reasonably satisfactory to-Purchaser, disclosing the terms of
the Overbid Protection and the identity of Purchaser.

8.10 Expense Reimbursement Actions. " No later than September 7, 2001,

Sellers shall have obtained the writien agreement of their secured lenders, in form and substance
reasonably satisfactory to Purchaser, to pay the amount of the Expense  Reimbursement to
Purchaser out of the proceeds of the sale of the Business (or any portion thereof) in the event an
Alternative Transaction is approved by the Bankruptcy Court and consummated, such payment
to be made prior to any payment with respect to the claims of the secured lenders.

8.11 Im;i;ign_;gm_a_gr_tzgmgm F&G shall have entered into a Transition

Support Agreement with Purchaser, in form and-substance reasonably satlsfactory to Purchaser

(the “Tranmsition Support Agreement™), pursuant to which F&G (and its subsidiaries, as

necessary) shall agree to provide cenain transitional support services to Purchaser for the time
periods set forth thexem. . .

812 mmw F&G shall have entered

into an agreement for mainframe date processing services with System Management Specialists,

Inc. that provides Purchaser with substantially the same services as currently provided by F&G -
to the Business, such agreement to. be based on and be consistent with the letter from System
Management Specialists, Inc. dated as of August 31, 2001 and attached hereto as Exhibit A;
provided, however, that in no event shall the payments to be made thereunder to System
Management Specialists, Inc. exceed $131,250 per month. *

8.13 Rights to Software. Purchaser and Sellers shall have entered into one or
more license agreements, in form and substance reasonably satisfactory to Purchaser, with
respect to the “Generic” system software, including all source code, programs and all related
proprietary software and documentation developed by Seliers with respect thereto (it being
understood that Sellers do not have the right to transfer certain third party licenses that are part of
the “Generic” system). In addition, with respect to the MAPICS/AS 400 system Sellers shall
(i) provide Purchaser with the ability 10 operate the MAPICS/AS 400 system in substantially the
same manner as such system is currently being used by the Business through November 30, 2001
(including providing telephone connectivity, electricity, HVAC services and physical access),
provided that Sellers shall have no obligation under this subsection (i) to provide support or
personnel to help operate the MAPICS/AS 400 system, (ii) use their best efforts to negotiate a
continuance of the underlying lease and to reduce the price thereof, (iii) assign all of their right,
title and interest to any software and documentation related to the MAPICS/AS 400 system
(including with respect to any modifications to the MAPICS/AS 400 software provided by the
Third-Party vendor of such software) to the extent such rights are assignable or otherwise
transferable. Notwithstanding the foregoing, Purchaser acknowledges and agrees that all such
rights under this Section 8.13 shall be provided to Purchaser by Sellers on a non-excluswe basis.

8.14 Instruments of Convevapce and Transfer; Title. Sellers shall have

dehvered to Purchaser such bills of sale, deeds, endorsements, assignments, and other good and
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sufficient instruments of cdhireyance" and transfer, in form and substance reasonably satisfactory
to Purchaser and its counsel, as are necessary to vest in Purchaser good and marketable title 10 all
of the interest of Sellers in the Acquired Assets free and clear of any Liens.

8.15 Title Policy. Purchaser shall have received an ALTA owner’s policy or
policies of title insurance, in form and substance reasonably satisfactory to Purchaser, insuring
fee title to the Owned Real Property with no exceptions other than those shown on the
prelumnaxy title reporn attached as Schedule 4,7 (it being undersiood, however, that each such
title insurance policy shall also include coverage for off-record items).

8.16 Transfer of Rights to Trademark. F&G shall cause Michigan Bulb

- Company, a wholly owned subsidiary of F&G, to assign to Purchaser all of its right, title and
interest in and to the “Home Marketplace™ trademark (Registration No. 2,126,732), pursuant to
an instrumem of assignment in form and substance reasonably satisfactory to Purchaser.

8.17 Name Changes. Each of Drake and Home Marketplace shall have filed an
amendment to their certificate or articles of incorporation, as applicable, to change the name of
such entity so as not to include the words “Walter Drake” or “Home Marketplace” or any other
name or mark that has such a near resemblance thereto as may be likely to cause confusion or
mistake to the public, or to otherwise deceive the public. Each such amendment shall be in a
form acceptable -for filing with the Secretary of State of the State of Colorado in the case of -
Drake and with the Secretary of State of the State of Illinois in the case of Home Marketplace.

ARTICLE XX
CONDITIONS PRECEDENT TO OBLIGATIONS OF SELLERS

The obligations of Sellers under this Agreement are, at the option of Sellers,
subject to the satisfaction of the following conditions precedent on or before the Closing Date.

9.1  Warranties True as of Both Present Date and Closing Date. The

representations and warranties of Purchaser contained berein shall be true and correct in all
material respects (except for such changes as are contemplated by the terms of this Agreement)
on and as of the Closing Date {except for representations and warranties made as of a specified
date, which shall be true and correct as of that date in all material respects) with the same force
and effect as though made by Purchaser on and as of the Closing Date. Purchaser shall have
performed and complied, in all material respects, with the obligations and covenants required by
this Agreement to be performed or complied with by Purchaser on or prior to the. Closmg Date.

. 9.2 Approvals. All authorizations, consents, filings and approvals necessary
to permit Purchaser 1o perform the transactions contemplated hereby shall have been duly
obtained, made or given, shall be in form and substance reasonably satisfactory to Sellers, shall
not be subject to the satisfaction of any condition that has not been satisfied or waived and shall
be in full force and effect. All terminations or explrauons of waiting periods imposed by any
governmental authority necessary for the transactions contemplated under this Agreement if
any, shall have occurred
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9.3 Bankruptcy Condition. The Sale Order shall have been entered by the

Bankruptcy Court and such orders shall be in form and substance reasonably satisfactory to
Sellers. At a minimum, the Sale Order shall (i) provide that the Acquired Assets are being soid
to Purchaser free and clear of all liens, Claims and encumbrances pursuant to section 363(f) of
the Bankruptcy Code and (ii) find that Purchaser is a good faith purchaser entitled to the
protection of section 363(m) of the Bankruptcy Code. If the Sale Order shall have been
~ appealed, no stay shall be in effect. o

. 9.4 Pavment. Purchaser shall have paid the Purchase Price in accordance with
Section 3.1 hereof and shall have paid the fees and expenses of the Escrow Agent pursuant to the

Escrow Agreement.

9.5 Assumption and Assignment. The Sale Order shall approve and authorize

the assumption and assignment of the Assumed Contracts and the Asmmed Leases.

9.6 Lm___jm No Order shall have been issued restricting, prohlbmng or
staying the consummation of the transactions contemplated by this Agreement.

9.7 Aggi_;j_gngL_Mg_tgu. All corporate and other proceedings, and all
documents, instruments and other legal matters in connection with the transactions contemplated
by this Agreemetit or by the other agreéments referred to herein shall be reasonably satisfactory - -.

1n form and substance to Sellers and their counsel.

ARTICLE X
. | . CLOSING

10.1 Q_I_Q_smg Provided that the Sale Order shall have been entered and no stay
with respect thereto shall be in effect and Closing is permitted under the terms of the Sale Order,
the Closing shall take place at the offices of Kirkland & Ellis, 200 East Randolph Drive,
Chicago, IL 60601 and on a date and time (the “Closing Date™) to be mutually agreed upon by .
Purchaser and Sellers, but in no event later than October 30, 2001.

- 10.2 Mﬂgj_@_&ﬂgﬁ At the Closing, Sellers shall deliver or procure
dchvery to Purchaser of: (a) physical possessnon of all of the Acquired Assets capable of passing
by delivery with the intent that title in such Acquired Assets shall pass by and upon delivery;
{b) one or more deeds, in the form attached hereto as Exhibit B, conveying good and marketable
fee simple title to all Owned Real Property included in the Acquired Assets to Purchaser; (c) one
or more bills of sale, in the form attached hercto as Exhibit C, conveying in the aggregate all of
the owned personal property of each Seller included in the Acquired Assets, duly executed by -
each Seller; (d) one or more assignments and assumptions of the Assumed Contracts and the
Assumed Leases, in form and contemt mutually satisfactory to Purchaser and Sellers
(collectively, the “Assignment and Assumption™), duly executed by the relevant Seller or Sellers;
(e) a fully executed intellectual property assignment (including an assignment of the nights, title
and interest of any Seller to the names “Walter Drake” and “Home Marketplace,” and all
variations thereof), in the form attached hereto as Exhibit D and in recordable form to the extent
necessary to assign such rights; (f) an affidavit from each Seller stating such Seller’s taxpayer
identification number and that such Seller is not a foreign person pursuant to section 1445(bX2)
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of the Code; and (g)such otber instruments as shall be requested by Purchaser to vest in
Purchaser title in and to the Acquired Assets in accordance with the provisions hereof. -

10.3  Deliveries by Purchaser. At the Closing, Purchaser will deliver the
following: (a) the Purchase Price payable at Closing (less the Deposit) pursuant to and in

accordance with Section3.1; and (b) the Assignment and Assumption duly executed by
Purchaser. ' -

104  Security Deposit Instruction. At the Closing, Sellers and Purchaser shail

deliver instructions to the Escrow Agent pursuant to the Escrow Agreement providing for the
payment of the Deposlt to Sellers.

) 10.5 Form of Instruments. - To the extent that a form of any document to be
" delivered hereunder is not attached as an Exhibit hereto, such documents shall be in form and
substance, and shall be executed and delivered in a manner, reasonably satisfactory to Purchaser

and Se[lers

ARTICLE XI
TERMINATION; TERMINATION PAYMENT _

13 l"'EﬁnMg_u. This Agreement may be terminated prior to the Clesing as
follows:

(a) .by mutual written agreement of Purchaser and Sellers;

L 4

(b) by either Purchaser or Sellers if there shall bé in effect a2 Final Order
restraining, enjoining or otherwise prohxbmng the consummation of -the transactions
contemplated hereby;

(c) by exther Purchaser or Sellers (provided that the termmatmg pany is not
then in material breach of any representation, warranty, covenant or other agreement contained
herein) if there shall have been a breach of any of the representations or warranties set forth in
this Agreement on the part of the other party, which breach is not cured within 30 days following
written notice to the party committing such breach or which breach, by its nature, cannot be
cured prior to the Closing, and which breach, individually or together with all other such
breaches, would have a-Material Adverse Effect on the Acquired Assets or the Business, in the
case of breaches by Sellers, or a Material Adverse Effect on Purchaser’s ability to consummate
the transactions contemplated bereby, in the case of breaches by Purchaser;

(d) by Purchaser if it shall have reasonably determined that one or more
conditions set forth in Article VIII has not been or cannot be fulfilled or satisfied prior to the date
specified (i) in such condition (if such condition specifies a date by which such condition must

be satisfied) or (ii) in Section 11.1(g) below;

(e) by Sellers if they shall have reasonably determined that one or more
conditions set forth in Article IX has not been or cannot be fulfilled or satisfied prior 1o the date
specified in Section 11.1(g) below;
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-
-

() . by _Purchaser or Sellers if Sellers enter into and consummate an
Ahlternative Transaction; or

) by Purchaser or Sellers, if the Closing shall not have been consummated
on or prior to October 30, 2001 (or by such later date as shall be mutually agreed to by Purchaser
and Sellers in writing, which consent shall not be unreasonably withheld), unless the failure of
such occurrence shall be due to the failure of Purchaser (if Purchaser is terminating) or Sellers (if
Sellers are terminating) to perform or observe their respective agreements as set forth in this
Agreement required to be performed or observed by such party on or before the Closing Date.

11.2 Expense Reimbursement. If this Agreement is terminated pursuant to -
‘Section 11.1(f), Sellers shall pay to Purchaser, within five (5) business days after such

termination, Purchaser’s reasonable, documented out-of-pocket expenses acmally incurred in
connection with this Agreement and transactions contemplated by this Agreement in an amount
not to exceed the lesser of $250,000 or three percent (3%) of the Purchase Price (such amount,

the “E&mm.&emm:msm")

11.3  Effect of Termination. If this Agreement is terminated in accordance . with
Sect:on 11.1 hereof 'and the transactions contemplated hereby are not consummated, this
Agreement shall becomeé iiull and void and of no further force and ‘effect, except (i)-for this -
Section 11.3, (ii) for the provisions of Sections 11.2, 11.4, 13.1, 13.2, 13.7, 13.8, 13.9, 13.10,
13.12 and 13.14 hereof, (iii) for the provisions of Section 6.2 relating to the obligation of
Purchaser to keep confidential and not to use certain information and data obtained from Sellers
and to return documents to Sellers and (iv) that the tenmination of this Agreement for any cause
shall not relieve any party hereto from any liability. which at the time of termination bhad already
accrued to any other party hereto or which thereafter may accrue in respect of any act or
omission of such party prior to such termination.

'11.4 Deposit. If this Agreement is termmated by Sellers pursuant to
Section 11.1(c), Sellers shall retain the full amount of the Deposit as liquidated damages for
damages incurred by Sellers by reason of any default by Purchaser referred to in such
Section 11.1(c). If this Agreement terminates for any other reason, Sellers shall promptly return

the Deposit to Purchaser.

ARTICLE XII" "~
ADDITIONAL POST-CLOSING COVENANTS

12.1 Employées. Purchaser may, but shall not be required to, offer
employment to or employ any employee of Drake or Home Marketplace as it shall determme in
its sole discretion on such .terms and conditions as Purchaser shall determine in its sole
discretion. Sellers agree to use commercially reasonable efforts to cause employees who have
received offers of employment from Purchaser 1o accept such offers of employment nr_q,\_qd_d
that the foregoing shall not require Sellers to offer any compensation or other incentives to its
employees to accept employment with Purchaser. In the event that Purchaser employs any
employee of Drake or Home Marketplace, Sellers shall provide Purchaser with such information
in respect of such individuals as Purchaser reasonably may request, including, without limitation,
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personnel files and other records. Except as agreed to by the parties pursuant to this Agreement,
Purchaser shall not have any liability in respect of any employees of Drake -or Home
~ Marketplace, whether employed by Purchaser or not, resulting from such employee’s termination:

- of empioyment with Drake or Home Marketplace under any law, including, without limitation,
the Worker Adjustment and Retraining Notification Act of 1888, as amended, or any similar
foreign, state or local law, regulation or ordinance, or on account of bonuses or pay or incentivé
programs of any type, nor shall Purchaser acquire an interest in or obligation under any contract,
employee benefit plan as defined by section 3(3) of ERISA, or other agreement or arrangement
with respect to any such employee or former employee. i

122 Joint Posi-Closing Covenant of Purchaser and Sellers. Purchaser and

Sellers jointly covenant and agree that, from and after the Closing Date, Purchaser and Sellers
will each use commercially reasonable efforts to cooperate with each other in connection with
any action, suit, proceeding, investigation or audit of the other relating to (a) the preparation of
an audit of any Tax Return of any Seller or Purchaser for all periods piior to or including ihe -
Closing Date and (b) any audit of Purchaser and/or any audit of any Seller with respect to the
sales, transfer and similar taxes imposed by the laws of any state or political sibdivision thereof,
relating 10 the transactions contemplated by this Agreement. In furtherance hereof, Purchaser
and Sellers further covenant and agree to promptly respond to all reasonable inquiries related to
such matters and 1o provide, to the extent reasonably- possible, substantiation of transactions and
to make available and furnish appropriate documents and personnel in connection therewith. All
costs and expenses incurred in connection with this Section 12.2 referred to herein shall be borne
by the party who is subject to such action.

123 Books and Records. For a period of six (6) years after the Closing Date
(or such longer period as may be required by any governmental authority or ongoing Claim):

o (a) Purchaser shall not dispose of or destroy any of the business records and
files of the Business held by Purchaser and relating to the period preceding the Closing Date. If
Purchaser wishes to dispose of or destroy such records and files afier that time, or if any Seller
wishes at any time to destroy any business records and files of the Business held by any such

Seller, the party proposing such disposition or destruction shall first give 30 days’ prior written - '

notice to the other party, and such other party shall have the right, at its option and expense, upon
prior written notice to the notifying party within such 30-day period, to take possessxon of the
records and files within 15 days afier the date of such notice. The parties preservmg any such
records shall bear the costs associated with preserving such récords. 2

(b)  Each party (the “requested party”) shall allow the -other party (the
“requesting party”) and any of its directors, officers, employees, counsél, representatives,
accountants and auditors reasonable access to all files of the requested party relating to the

Business for the period preceding the Closing Date which are reasonably required by the

requesting party in anticipation of, or preparation for, any existing or future Legal Proceeding
involving the requesting party or any of its Affiliates or tax rerurn preparation, during regular
business hours and upon reasonable notice at the requested party s principal place of business or
‘at any location where such records are stored, and the requesting party shall have the right, at its
own expense, 10 make copies of any such records and files; provided, hgwg.ve that any such
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_access or'copying shal.l be had or doue in such a manner so as not to interfere with the normal
conduct of the requested party’s . business or operations.

12.4 Centain Consents. If a consent of a Third Party which is required in order
1o assign any Acquired Asset (or Claim, right or benefit arising thereunder or resulting
therefrom) is not obtained prior to the Closing Date, or if an attempted assignment would be
ineffective or would adversely affect the ability of any Seller to convey its interest in question to
Purchaser, Sellers will cooperate with Purchaser and use commercially reasonable efforts, at
Purchaser’s expense, in any lawful amrangement to provide that Purchaser shall- receive the
"interests of any Seller in the benefits of such Acquued Asset. If any consent or waiver is not
. obtained before the Closing Date and the Closing is nevertheless: consummated, each Seller
agrees to continue to use commercially reasonable efforts to abtain all such consents as have not

been obtained prior to such date.

ARTICLE XII
MISCELLANEOUS

-13.1 Expenses. Except as provided in Section 11.2 haeof each -party hereto
shall bear its own costs and expenses, including attorneys’ fees, with respect to the transactions’
contemplated hereby. Notwithstanding the foregoing, in the event of any action or proceeding to
interpret or enforce this Agieement, the prevailing party in such action or-proceeding (i.e,, the
party who, in light of the issues contested or determined in the action or proceeding, was more
successful) shall be entitled to have and recover from the non-prevailing party such costs and
expenses (including, without limitation, all cournt costs and .reasonable attorneys’ fees) as the

prevailing party n:[ay incur in the pursuit or defense thereof

13.2 !._.xggudatgd Damages. In the event this Agreement is terminated pursuant
to Section 11.1(f), Purchaser’s sole remedy shall be as set forth in Section 11.2 hereof. In the
event the Sellers terminate this Agreement pursuant to Section 11.1(c), the sole remedy of the
Sellers shall be the retention of the full amount of the Deposit as liquidated damages; provided,
however, that this limitation shall not apply in the case of any violation by Purchaser of the
Bankruptcy Code or any other law as it relates to the transacuons contemplated by this

Agreement.

13.3 Amendment. This Agreement may not be .amended. modified or
supplemented except by a written instrument signed by all of the parties to this Agreement.

13.4 Notjces. Any notice, request, instruction or other document to be given
hereunder by a party hereto shali be in writing and shall be deemed to have been given, (a) when
received if given in person, (b) on the date of transmission if sent by telex, telecopy or other wire
transmission (with answer back confirmation of such transmission), (¢) upon delivery, if
delivered by a nationally known commercial courier service providing next day dehvery service
(such as Federal Express), or (d) upon delivery, or refusal of delivery, if deposited in the U.S.
mail, certified or registered mail, return receipt requested, postage prepaid:
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If to Sellers, addressed as follows: ' 5

Lawrence M. Adelman™ ' __ '
1849 Green Bay Road, Suite 270

Highland Park, Illinois 60035
Telephone: (847) 579-5007 z
Facsimile: (847)681-1819 :

with_a copy to

Kirkland & Ellis
200 East Randolph Drive
"Chicago, Illinois 60601
~ Atta: Geoffrey A. Richards, Esq.
Telephone: (312) 861-2000
Facsimile: (312) 861-2200

If to Purchaser, addressed as follows:

.Brecon Capital Company, LLC _

451 Jackson Street - ) . - -

San Francisco, California 94111

Attn.: Nelson E. Matthews, Jr.

Telepbone: (415) 364-0300 i

Facsimile: (415) 364-0333 L . ;
. : i

with a copy to

Latham & Watkins ‘

12636 High Bluff Drive, Suite 300
San Diego, California 92130-2071
Attn.: Andrew S. Greenhalgh, Esq.
Telephone: (858) 523-5400
Facsimile: (858) 523-5450

or to such other individual or address as a party-hereto may designate for itself by
notice given as herein provided.

13.5 W__a_;__gn The failure of a party hereto at any time or times to require
performance of any provision hereof shall in no manner affect its right at a later time to enforce
the same. No waiver by a party of any condition or of any breach of any term, covenant,
representation or warranty contained in this Agreement shall be effective unless in writing, and
no waiver in any one or more instances shall be deemed to be a2 further or continuing waiver of
any such condition or breach in other instances or a waiver of any other condition or breach of
apy other term, covenant, representation or warranty.
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13.6 Counterpans 'agg Execution. This Agreement may be executed

simultaneously in coumterparts, each of which shall be deemed an original, but all of which
together shall constitute one and the same instrument. Any counterpart may be executed by
facsimile signature and such facsimile signature shall be deemed an original.

13.7 Headings. The headings preceding the text of the Articles and Sections of
this Agreement and the Schedules hereto are for convenience only and shall not be deemed part
of this Agreement.

13.8  APPLICABLE LAW AND JURISDICTION. THIS AGREEMENT
(AND ALL DOCUMENTS, INSTRUMENTS, AND AGREEMENTS EXECUTED AND

DELIVERED PURSUANT TO THE TERMS AND PROVISIONS HEREOF
(COLLECTIVELY, THE “ANCILLARY DOCUMENTS™)) SHALL BE GOVERNED BY
AND CONSTRUED AND ENFORCED IN ACCORDANCE WITH THE BANKRUPTCY
CODE AND, TO THE EXTENT NOT INCONSISTENT WITH THE BANKRUFTCY CODE,
THE LAWS OF THE STATE OF ILLINOIS APPLICABLE TO AGREEMENTS MADE AND
TO BE PERFORMED WHOLLY WITHIN SUCH JURISDICTION. PURCHASER.AND
SELLERS FURTHER AGREE THAT THE BANKRUPTCY COURT SHALL HAVE
EXCLUSIVE JURISDICTION OVER ALL DISPUTES AND OTHER MATTERS RELATING
TO (A) THE INTERPRETATION AND ENFORCEMENT OF THIS AGREEMENT OR ANY
ANCILLARY DOCUMENT-AND/OR (B) THE ACQUIRED ASSETS AND/OR ASSUMED -
OBLIGATIONS AND PURCHASER EXPRESSLY CONSENTS TO AND AGREES NOT TO
CONTEST SUCH EXCLUSIVE JURISDICTION; PROVIDED, HOWEVER, THAT IF THE
BANKRUPTCY COURT REFUSES TO ACCEPT JURISDICTION OVER ANY SUCH
DISPUTE, THEN ANY STATE OR FEDERAL COURT LOCATED IN ILLINOIS SHALL
HAVE JURISDICTION OVER SUCH DISPUTE AND PURCHASER AND SELLERS
HEREBY CONSENT TO THE JURISDICTION OF SUCH COURT IN ANY SUCH CASE.

13.9 Binding Nature; Assipnment. This Agreement shall be binding upon and

inure to the benefit of the parties heseto and their respective successors and permitted assigns,
but neither this Agreement nor any of the rights, interests or obligations hereunder shall be
assigned by any of the parties hereto Wwithout prior written consent of the other parties (which
shall not be unreasonably withheld or delayed); except (i) that Purchaser may assign any of its
rights and obligations hereunder to any Affiliate or subsidiary of Purchaser (whether wholly
owned or otherwise), (ii) Purchaser may grant a security interest in its rights and interests
hereunder to its lenders, (iii) the rights and interests of Sellers.hereunder may be assigned to 2
trustee appointed under chapter 11 or chapter 7 of the Bankruptcy Code, (iv) this Agreement may
be assigned to any entity appointed as a successor to Sellers pursuant to a confirmed chapter 11
plan and (v) as otherwise provided in this Agreement. Nothing contained herein, express or
implied, is intended to confer on any Person other than the parties hereto or their successors and
assigns, any rights, remedies, obligations or liabilities under or by reason of this Agreement.

13.10 No Third Party Beneficiaries. This Agreement is solely for the benefit of
the parties hereto and no provision of this Agreement shall be deemed to confer upon Third
Parues any rights, remedies, Claims or causes of action.

-l
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13.11 Tax Matters. =~ -

~(2)  Inthe event that section 1146(c) of the Bankruptcy Code does not apply to
the transactions contemplated bereby, Purchaser shall be responsible for the timely payment of
all sales, use, transfer (mclu‘dmg, without limitation, documentary transfer, stamp and like taxes)
and similar taxes payable in connection with the consummation of the transactions contemplated
by this Agreement and the sale and transfer of the Acquired Assets to Purchaser or its designes.

) Purchaser shall, within 60 days after the Closing Date, prepare and deliver
to Sellers for their consent (which consent shall not be unreasonably withheld) a schedule
allocating the Purchase Price (and any other items that are required to be treated as Purchase
Price) among the respective Sellers and the Acquired. Assets, Assumed Contracts and Assumed
Leases (such schedule, the “Allocation™). If Sellers raise any.objection to the Allocation,
Purchaser and Sellers will negotiate in good faith to resolve such objection(s). Purchaser and
Sellers shall report and file all Tax Returns (includihg amended Tax Returns and claims for
refund) consistent with the Allocation, and shall take no position contrary thereto or inconsistent
therewith (including, without limitation, in any audits or examinations by any Taxing Authority
or any other proceeding). Purchaser and Sellers shall cooperate in the filing of any forms
(including Form 8594 under section 1060 of the Code) with respect to such Allocation, including
any amendments to such forms required pursuant to this Agreement with respect to any
adjustment to the Purchase-Price:- -If and to the extent the parties are unable to agree on such
Allocation, the pam'cs shall retain the Designated Firm to resolve such dispute. Notwithstanding
any other provision of this Agreement, the terms and provxsxons of this Secnon 13. ll(b) shall
survive the Closmg Datc without limitation.

13. 12 Termination of Egp[gﬁgnt,a_ngns, Warranties and Covepapts. All

representations and warranties made by Sellers in this Agreement shall terminate on the Closing
Date upon the purchase of the Acquired Assets by Purchaser and Sellers shall have no liability
after the Closing Date for any breach of any representation or warranty. Except as set forth in
Sections 3.2, 3.3, 3.4, 13.4, 13.14, the last sentence of Article VI and Article XII, all covenants
of Sellers shall lapse at, and be of no further force and effect following, the Closing.

13.13 Construction. The language used in this Agreement will be deemed to be
the language chosen by the parties 10 this Agreement to express their mutual intent, and no rule
of strict construction shall be applied against any party. Any reference to any federal, state, local
or foreign statute or law shall be deemed aiso to refer to all rules and regulations promulgated
thereunder, unless the context requires otherwise.

. 13.14 M&w ‘Exceﬁt as required by law or in co_nneétion wit.h
the Chapter 11 Case, neither Sellers nor Purchaser shall issue any press release or public

announcement concerning this Agreement or the transactions contemplated hereby without
obtaining the prior written approval of the other party(ies) hereto relating to the contents and
manner of presentation and publication thereof, which approval will not be unreasonably
withheld or de]ayed Prior to making any public disclosure required by applicable law, the
disclosing parties shall give the other party a copy of the proposed disclosure and reasonable
opporunity to comment on the same. .
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13.15 Enptire Understanding. This Agreement, the Exhibits and the Schedules
bereto set forth the entire agreement and understanding of the parties hereto in respect to the
transactions contemplated hereby and the Agreement, the Exhibits and the Schedules hereto
supersede 2ll prior agreements, arrangements and understandings relating to the subject matter
hereof and are pot intended to confer upon any other person any rights or remedies hereunder.
There have been no representations or statements, oral or written, that have been relied on by any
party hereto, except those expressly set forth in this Agreement, the Exhibits and the Schedules.

* x5 % 8
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement Lo.be
executed and delivered on the date first sbove written.

PURCHASER:

BRECON CAPITAL COMPANY, LLC

%%4

Name' Di (200 C- )
Title: m,a :

SELLERS:
. FOSTER & GALLAGHER, INC.

By:
, ’ Name:
" Tide:

DRAKE ACQUISITION COMPANY

By:
Name:
- Title:

HOME MARKETPLACE, INC. -

Name:
Tite:

[SIGNATURE PAGE]
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AEG PARTNERS L1C - e -
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63/07}:1 FRI 14:03 Fil 31478311829

IN WITNESS WHERBO.'F :hc partes hereto have caused this Agteemt:nr to be
exccuted and delivered on the dxta firgt above written.

PURCHASER:

-BRECON CAFITAL COMPANY, 1LC

Name: & =t

e o

[SIGNATURE PAGE]
NED_DOCSWE76.10 (WPT)

TRADEMARK
REEL: 002882 FRAME: 0580




Acguired A;getg— Schedule 2.1

“Acquired Assets” means:

1. All the tangible and intangible assets and business operations used in or necessary to
conduct the Business, including, but not limited to, all right, title and interest in and to all
of the assets of the Business, including all of its: (a) leaseholds and subleaseholds (to the
extent such leaseholds and subleaseholds are Assumed Facility Leases), improvements,
fixtures and fittings thereon and easements, rights-of-way and other appurtenances
thereto (such as rights appurtenant to and in public streets); (b) tangible personal property
‘(including all Owned Equipment, Inventory (including all inventory located in Colorado
Springs, Colorado and all off-site inventory Jocated at any vendor location), purchased
parts, furniture and tools); (c) Intellectual Property relating to the Business, including,
without limitation, all proprietary computer software; (d) Claims, dJeposits, refunds,
causes of action, rights of recovery and rights of set oﬂ‘ where permitted by applicable
law; (e) franchises, approvals, permits, licenses, orders, registrations, certificates,

- variances and similar rights obtained from governments and governmental agencies;
'(f) Books and Records, plats, architectural plans, drawings and specifications, creative
materials, advertising and promotional materials, studies, reports and other printed or
written materials; (g) the-products, whether completed or development, of the . .
Business, including all software that comprises the products or any part of the products
including source code and documentation, contracts, equipment, Inventory and other
fixed assets; provided, however, the Acquired. Assets shall not include (i) the corporate
charter, qualifications to conduct business as a forejgn corporation, arrangements with
registered agents relating to foreign qualifications, ‘taxpayer and other identification
numbers, seals, minute books, stock transfer books, blank stock certificates and other
documents relating to the organization, maintenance and existence of Sellers as
corporations, (i) any of the rights of Sellers under the Agreement (or under any Anciliary
Agreement), (iii) the “Generic” system and related “equipment,” as such term is used in
the Information Technology Services Agreement, dated as of February 15, 2000, by and
between System Management Specialists, Inc. and F&G (except to the extent set forth in
Section 8.13), (iv) the MAPICS/AS 400 system (except to the extent set forth in _
Section 8.13), (V) rights to software that Sellers are not permitted to transfer under the -
terms of the instruments governing such software or (vi) the Excluded Assets

2. Without duplication, all of the mngxb[e and mtang:ble assets and busmess operanom used
in or necessary to conduct the Busmcss and located in the Drake facility m Colorado
Springs, Colorado.

3. All Assumed Contracts and Assumed Leases (and all amendments thereto).

4, All Owned Real Property and Owned Equipment.

s. All right, title and interest in the names “Walter Drake” and “Home Marketplace”
(whether used alone or in conjunction with other words) and all other trade names or
catalog names used in the Business and all interest of Sellers in Intellectual Property
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10.

11.

owned by any Seller and used in-connection with the operation of the Business,

including, without limitation, the.items listed on Schedule 4. 8.

All operating data assets and records, business plans, agreements, arrangements,
contracts, leases, purchase orders, undertakings, covenants not to compete, obligations,
commitments or other executory commitments to which any Seller is a party and which
relate to the Business or any of such Seller’s assets, whether oral or written, express or
implied and other documents relating to the assets described in this Schedule 2.1.

All Claims, warranty rights, causes of action, subrogation rights and other similar rights
arising in the conduct of the business and the ownership of the assets described in this
Schedule 2.1, including, without limitation, any Claims for indemnification or offset
under any acquisition agreements relating to the conduct and ownership of the assets
described in this Schedule 2.1 and any Claims of Sellers under the Assumed Contracts
and Assumed Leases assumed by and assigned to Purchaser pursuant to the terms of the
Agreement. .

Except as provided in Sectic;n 3.2 of the Agreémem, all accounts and notes receivable: .
(whether current or noncurrent), refunds, deposits, prepayments or prepaid expenses

* (other than prepaid insurance under policies not assumed by Purchaser) relating to the

operation of the Business by-any Seller. . G e .

All right, title and interest in all 800 or 8xx phone numbers utilized by any Seller in
connection with the operation of the Business (to the extent transferable).

The businééses‘ of Drake and Home Marketplace as going concerns, including all
goodwill thereof.

Without duplication, all other assets of F&G any its subsidiaries utilized exclusively in
connection with the Business.
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10.

11

12.

13,

14,

15.

16.

17.

Contracts — Scﬁeﬂﬁ-g 2.2.1

Maintenance Service Contract dated January 17, 2001 between Pikes Peak Press Repair, Inc. and
Walter Drake providing for service and maintenance of printing press equipment.

Maintsnance Service Contract dated June 6, 2000 between Pikes Peak Press Repair, Inc. and Walter
Drake providing for service and maintenance of virkoes, paper cutiers, and master converters.

Maintenance Service Contract dated Decemnber 11, 1996 berween Pikes Peak Press Repair and Walter
Drake and Sons providing for service and maimenance of printing press equipment.

Program Maimenance Agreement undated between Hence EDP and Walter Drake & Sons, Inc.
providing for service of programs. [Unsigned Contract)

Janitorial Services Contract dated Apnl 25, 2000 between Walter Drake and Goodwill lnduslnes of

- Colorado Springs providing for jaxitcrizl services.

Professional Services Agreement dated November 15, 2000 betw‘een Ava'ya. Inc. and Foster &
Gallagher/Walter Drake regarding servicing of the Walter Drake PBX telephone system.

Agreemem Letier dated October 15, 1997 between Periodical Products (represented by Spectra
Products, Inc.) and Walter Drake re_ganjing Inbound Telephone Magazine Promotions.

Customer Service Agreement dated December 20, 1999 between Lucent Technologies, Inc. and Foster
& Gallagher prov:dmg for remote diagnostics and monitoring services of Foster & Gallagher's call
management systems in Peoria, Illinois, Grand Rapxds. Michigan, and Colorado Springs, Colorado.

Service Agrgement undated between Mug-A-Bug Pest Control and Walter Drake providing for pest
control services. -

Service Agreement dated September .29. 1999 between American Eagle Excavating & Trucking and
Walter Drake providing for snow removal services. -

Manifest Mailing System Agreement undated between the United States Postal Service and Walter
Drake and Sons, Inc. providing for mail delivery services.

Master Equipment Lease dated July 19, 11999 between E1 Camino Resources, Ltd. (GATX) and Foster
& Gallagher, Inc. regarding computer equipment leases,

Direct Broadcast Service Agreement dated May 19, 1992 between Mood Music Systems, Inc. and
Walter Drake providing for direct satellite music service. e e

Commercial Service Agreement undated between DMX Music and Walter Drake prowd.mg for DMX
Digital DBS Music Service. [Unsigned Com:act] )

Esales Pastnership Merchant Agreement dated Apsil 7, 2000 between Catalog City, Inc and Walter
Drake providing for internet web site marketing on the Catalog City website. .

Top Tier E-Commerce Agreement dated Novemnber 30, 1998 between Catalog City, Inc. and Home
Marketplace providing for internet web site marketing on the Catalog City website. -

Merchant Service Agreemem undated between Com:mss:on Junction, Inc. and Waher Drake providing
for affiliate marketing programs on the imemet. [Unsigned Comtract]
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18.
19,
20.

21.

22.
23.
24,
25.
26.

27,

28.
29.
30.

3l

Product Listing Agreement dated February 1,.200] berween Store Runner Network, Inc. and Walter
Drake providing for website ma.rkenng Pprograms on the mternet. .

Product Listing Agreement dated May 11, 2001 between Siore Runner Network, Inc. and The Home
Marketplace providing for website marketing programs on the intemet. _

Performance Marketing Agreement dated July 1, 2001 between Performics, Inc. (fk/a Dynamic Trade
lnc.) and Foster & Gallaghez, Inc.

Master Agreemem dated May 8, 2000 between AT&T Corp. and Foster & Gallagher, Inc. representing
an AT&T Contract Tariff and AT&T Tariffed Pricing Plan for long distance telecommunications
services.

A freight management services agreemem berween R R. Donnelly Logistics (Wa CTC) and Foster &
Gallagher,- Inc. providing freight management.

A bankcard pmcusng service agreemem between First USA Paymentech and Foster & Gallagher
Inc. providing for processing of chatge card bllhngs and related transactions. :

A package del:very service agreement between United Parcel Services, Inc. (UPS) and Foster &
Gallagher, Inc. providing for delivery of packages.

A mainframe datwa processing services agreement between Marconi (f/k/a SMS) and Foster &
Gallagher, Inc. ptovxdmg for mamﬁme data cemex procssmg services.

ApurchasmgcudsawmagreemembetweenFmUSAFmancmlSawca Inc. and Foster &
Gallagher, Inc. providing for Visa purchase card services.

A Master License Agreement for MAPICS Software 'ptogram modules between Baan Process
Solutions (£/k/a Marcam Corp) and Foster & Gallagher, Inc. providing a license to operate the various
modules of the MAPICS software programs utilized by Walter Drake.

A payroll processing services agreement between Autdmalic Data Processing, Inc. (ADP) and Foster
& Gallagher, Inc. providing for processing of employce payrolls.

A timekeeping system annual maintenance agreement between AD] and Foster & Gallagher, Inc,
providing for maintenance of imekeeping systems mihzed by Waher Drake.

A freight management services agreeement between BBC Worldwide and Foster & Gallagher, Inc.
providing for freight management services,

A Less than-1.oad Freight Delivery service agreement between Yellow Fmght Systzms and Foster &
Gallagher, Inc. providing freight delivery services.

. A Less-than-Load Freight Delivery service agreemcnl between Roadway Express, Inc. and Foster &

Gallagher, Inc. providing freight delivery services. ..
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Equipment Leases - Séhedulé 2.2.2 -

1. Anequipment lease of one mail system, one 5 podnd scalé, and one posugc metez, which said Jease is
dated November 24, 1998 between Neopost and Walter Drake & Sons.

2. Equipment lease dated May 4, 2000 between GATX Technology Services Corp (£%/a Bl Camxino
Resources L1d.) and Foster & Gallagher, Inc. (Masier Lease Agreement # 4478-Schedulé # 6) whereby
Foster & Gallagher, Inc. leased thineen (13) CSR Turbo Celeron 433MHZ personal computers and
related peripheral equipment, which'are located at Walter Drake property in Celorado Springs,
Colorado
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None.

Facility Leas_é_; ; Schedule 223
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Calculation of Net Working Capital
As of June 30,2001 -
Current Assets
12100  Accounts Receivable - Customers L} 41,621
12500 Accounts Receivable - List Rental 192,614
12630  Accounts Receivable - Employees - 5,829
12690  Accounts Receivable - Other 948
12800  Accounts Receivable - Magazine Direct 32,495
Total Accounts Receivable 3 273,507
13220 Inventory - Finished Goods S 2,094,209
13240 Inventory - Hardgoods Products 413,472
13250 Inventory - Bonus Items 22,553
13260 Inventory - Manufactured Products 192,567
13420 Inventory - Renil Store Hardgoods._____ . . 39,406 . .
13500 Inventory - Work In Process 33,618
13620 Imventory - Raw Materials 1,266,346
" 13630 Inventory - Cafeteria Supplies 888
13645 _ Inventory - Forms Supplies 2,987
13660 Inventory - Shipping Supplies 124,223
’ Total Inventories ' s 4,190,269
141F0 * Prepaid Catalog Costs - Fall 2001-HMP $ 677,733
141M0  Prepaid Catalog Costs - Summer 2001 - H 363,148
141S0  Prepaid Catalog Costs - Spring 2001 - HMP 2,170 -
142F0  Prepaid Catalog Costs - Fall 2002 - HMP -
‘142S0  Prepaid Catalog Costs - Spring 2002 - HMP 895
14340  Prepaid Catalog Costs - All Drake Catalogs 3,518,000
Total Prepaid Catalog Costs. s 4,561,946
15200  Prepaid Maintenance Agrecements s 40,804
15400  Prepaid Postage Meter - Shipping 18,859
15500 Prepaid Rent ) e -
15900  Other Prepaid Assets , 140,613
Total Other Prepaid Assets $ 200,276
Total Current Assets s 9,225,998
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REEL:

i ) o
G/L Acct Description Balance
Current Liabilities

20350 A/P - Inventory Recd but No Invoice Reed $ 139,950
20400  A/P - Manual Checks T 3,106
20700 _AJP - Refunds Due Customers 24,456

' Total Accounts Payable S 167,512
24100  Accrued Payroll ' S 150,020
24640  Accrued Employee Vacation Payable 170,816
24800  Accrued Customer Returns & Allowances 457,606
24500  Other Accrued Liabilities 189,751

Total Accrued Liabilities s 968,193

25200 Customer Deposits - Catalog  ......._..S. . 245717 .
25450 Customer Deposits - Cash Clearing 40,189
25500 Customner Deposits - Retsil 1,312

. s 287,218

Total Current Liabilities s 1,422,923

Net Working Capital s 7,803,075
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Schedule 4.1 Foreign OQuslification;

Walter Drake: Michigan
Home Marketplace: Michigan
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Defects to A t's--héh dole 4.5

Sellers have disclosed 10 Purchaser that the roof onthe building located at 4510 Edison Avenue,
Colorado Springs, Colorado, 80915 is in need of repair and due to the curremt condition of the roof, the

roof frequently leaks during periods of rain

On or about September 5, 2001, Foster & Gallagher, Inc. shipped various equipment to Walter Drake,
which said eqnipmcm will be used by Walter Drake for processing mail orders from customers,
including opening of the mail, sorting of the mail, data enwy of tbe mail orders, and preparation of
check deposits. The Sellers make no warranties nor guaranties as to the operanng condition of said

equlpment
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10.

11.

12.

13.

14.

15.

16.

17..

Schedule 4.6 Material Contrzctg

" Maintenance Service Contract dated January 17, 2001 beiweeii PIKEs Péak Préss Repair, Inc. and

Walter Drake providing for service and maintenance of printing press equipmem.

Maintenance Service Contract dated June 6, 2000 between Pikes Peak Press Repair, Inc. and Walter
Drake providing for service and maintenance of virkoes, paper cutiers, and master converters.

Maintenance Service Contract dated December 11, 1996 between Pikes Peak Press Repair and Walter
Drake and Sons providing for service and maintenance of printing press equipment

Program Maintenance Agreement undated between Hence EDP and Walter Drake & Soms, Inc.
providing for service of prograrns. {Unsigned Conm]

Janitorial Services Contract dared Apnl 25, 2000 between Walter Drake and Goodwill Industries of
Colorado Springs providing for janitorial services.

Professional Services Agreement dated November 15, 2000 between Avaya, Inc. and Foster &
Gallagher/Walter Drake regarding servicing of the Walter Drake PBX telephone system.

Agreement Lerter dated October 15, 1997 between Periodical Products (reptesemed by Spectra
Products, Inc.) md Walter Drake regarding Inbound Telephone Magazine Promotions.

Customer Serv:ce Agreement dated December 20, 1999 between Lucent Technologies, Inc. and Foster
& Gallagher providing for remote diagnostics and monitoring services of Foster & Gallagher's call
management systems in Peoria, lllincis, Grand Rapids, Michigan, and Colorado Springs, Colorado.

Manifest Mailing System Agreement undated between the United States Postal Service and Walter
Drake and Sons, Inc. providing for mail delivery services.

Master Equipment Lease dated July 19, 1999 between El Camino Resources, Lid. (GATX) and Foster
& Gallagher, Inc, regarding computer equipment leases.

Master Agreement dated May 8, 2000 between AT&T Corp. and Foster & Gallagher, Inc. representing:

an AT&T Contract Tariff and AT&T Tariffed Pricing Plan for long distance telecommunications
services. -

A freight management services agreement berween R_R_ Donnelty Logistics (/k/a CTC) and Foster &

Gallagher, Inc. providing freight management.

A bankcard processing service agreement between First USA Paymentech and Foster & Gallagher
Inc. providing for processing of charge card billings and related transactions.

A package delivery service agreement between United Parcel Services, Inc. (UPS) and Foster &
Gallagher, Inc. providing for delivery of packages. _

A mainframe data processing services agreement between Marconi (fnda SMS) and Foster &
Gallagher, Inc. providing for mainframe dala center processing scrvices.

A purchasing card services agreement between First USA Financial Services. Inc. and Foster &
Gallagher, Inc. providing for Visa purchase card services.

A Masle.r License Agreement for MAPICS Software program modules between Baan Process .
Solutions ({/k/a Marcam Corp) and Foster & Gallagher, Inc. providing a license 1o operate the various
modules of the MAPICS software programs utilized by Walter Drake,
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18.
15,
20.
21.

22.

A payroll processing services agreement between Aummauc Data Pxocssmg. Inc. (A.DP) and Foszer
& Gallagher, Inc. providing for processing of employee payrolls. L

A timekeeping system anmaal maintenance agreement between ADI and Foster & Gallagher, Inc.
providing for maintenance of imekeeping systers ntilized by Walter Drake.

A freight management services agreeement between BBC Worldwide and Foster & Gallagher, Inc.
providing for freight management services.

A Less-than-1L.oad Freight Delivery service agreement between Yellow Freight Sysiems and Foster &
Gallagher, Inc. providing freight delivery services.

A Less-than-Load Freight Delivery service agreement- ‘between Roadway Express, Inc. and Foster &
Gallagher, lnc providing freight dehvexy services.

e e ——— e
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Schedule 4.7 Leased and Owned Real Property

1. Leased Real Property — None.
2. Owned Real Property ~ ’ : i
Certain real property, owned improvements, buildings and structures described as Lot 1 in Block 1 in

Drake Subdivision Filing Number 5, in the City-of Colorado Springs, El Paso County, Colorado, and
commonly known as 4510 Edison Avenue, Colorado Springs, Colorado 80915. -

[Preliminary titie reports 1o come)
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Owned Intellectual Property — Schedule 4.8

1 rademark Registration

(a) Walter Drake

Registration Number: 909,593

Registered: 03/09/71

Renewal Date: 03/09/01

Registered Owner: Drake Acquisition Company

(b) Walter Drake

Registration Number: 895,688

Registered: 07280

Renewal Date: 07/28/00

Registered Owner: Drake Acquisition Company

et ——— e m e e e

(c) Walter Drake

Registration Number: - 1,376,289
Registered: . [Data to come]
Rencwal Date: | [Data to come}
Registered Owner:. [Data to,qome]

(d) Home Marketplace

Registration Number;” 2,126,732 ‘
Registersd: 01/06/98 o -
Registered Owner: Michigan Bulb Company

2. Pending Trademark Registrations

a) Homewares By Walter Drake -

Serial Number: 75/849,932
Notice of Allowance Date: 04/24/01
Qwmner: Foster & Gallagher, Inc.
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3. Domain Names

Name Expirsat at

Walterdrakecompany.com
‘Walterdrakeinc.com
Walterdrakeandsons.com
Walter-drake.com
‘Walterdrakecatalog.com
Walterdrakeco.com
Wdcatalog.com

» Websi'.ehexistz-ncemdenhis domain name.

4. Telephone Numhgr;

3 .
800-227-3690 HMP Fax
800-276-2910 WD Christmas Card
800-356-3876 HMP Orders
$00-525-9291 WD Orders

" 800-858-4979 WD Fax -
877.925-8373 WD Internet
888-525-9291 WD Service -
888-994-8697 = HMP Orders
888-258-2743 - Voiee Mail
B88-252-8462 WD Fax
§77-523-1474  England Phone #

S, License Agreements

None.

6. Patents

None.
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Insurance — Scheduie 4.10

‘Walter Drake and Home Marketplace did not have separate mdmdual insurance pohcy coverages. Rather,
Foster & Gallagher, Inc. provided insurance coverages for Walter Drake and for Home Marketplace

through consolidated Foster & Gallagher, Inc. policies providing coverage for property and casualty,
director’s and officer’s Liability, automobile, workman’s compensation, business interruption, general
liability, marine cargo, media hablhty, errors and omissions, crime, travel accident, product liability,

fiduciary liability, employment pracnces, and umbrella.

" —— v e —— e s e s
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egal Proceedings —.-chedule 4.12 e

Although no legal action has been threatened, on or about August, 2001 a customer visited the Walter
Drake Retail Store, and caught her hand in a rat trap, as the tap was allegedly set to rigger inside a
box of rat raps on display. The customer has contacied Waiter Drake management about the incident,
but no legal action has been threatened as of September 6, 2001.

In February of 2001, WMF of America charged Walter Drake with false advertising relating to the sale
of a ball-tip whisk (ltem #12633) on Walter Drake’s web site, and indicated that pending mihty and
design patents on the WMF whisk would soon issue. WMF demanded that Walter Drake revise the
subject adverntisement, which was done. )

In July of 2001, WMF provided Walter Drake with notice of the issuance of U.S, Patents 6,264,3 56
and D 445,316 on the ball-tip whisk identified in Iiem 2 above. WMF indicated its allegation that
Walter Drake had infringed such patents and demanded damages for sales of such whisk after July 24,

2001. Sellers do not have knowledge of a suit bemg filed, nor have Sellers responded to soch
allegations.

e et - e e meea s & e aae
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Schedule 4.13 Permits

City of Colorado Springs, Colorado Tax License issued April 30, 1997 to Drake Acquisition
Corp/Walter Drake, Inc. for the collection and reminance of sales, use, and other miscellaneous city

taxes.

City of Colorado Springs, Colorado Tax License issued October 28, 1997 10 Home Marketpiace, inc.
for the collection and reminarice of sales, use, and other miscellanecus city taxes.

State of Colorado, County of El Paso Sales Tax License issued November 23, 1999 to Home
Marketplace, Inc. for the collection and remitiance of sales and use taxes.

State of Colorado, 'Coum'y of El Paso Sales Tax License issued November 23, 1999 io Drake
Acqu@sition Carp/Walter Drake, Inc. for the collection and remittance of sales and use taxes.

State of Michigan Sales Tax License issaed to Drake Acquisiion Company for the collection and
remittance of sales and use taxes. [Copy to be obtained from corporate offices]

State of Michigan Sales Tax License issued 1o Home Marketplace, Ine. for the collection and
remirance of sales and use taxes. [Copy to be obtained frora corporate offices) :

. —— - ————— e ax . . . r e e we .
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Schedule 6.3 Conduct of Business

(v) Sellers have solicited bids and are preparing to hold an auction for the sale of Seriain of their
assets, including all of the Acquired Assets, pursuant to the Bidding Procedures Order. Sellers anticipate
that such auction shall be held on September 11, 200]. In the event that Purchaser is not selected as the
winning bidder at such auction, the Acquired Assets may be soid to another bidder.

[Rov—
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Permitted Sales — Schedule 6.3(b)

REEL:
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EXHIBIT Y
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[Amended Schedule 2.1(d) 1o the Asset Purchase Agreement with Cure Amounts]

September 19, 2001 (8:56am)
A saleorder v0S.wpd 19
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EXHIBIT Y R

WALTER DRAKE/HOME MARKETPLACE GIFT GROUP

AGREEMENTS
Contract Description Parties to Coptract _Qu_rgAmgg_i
Walter Drake Executory Contracts and License Agreements . '
eSales Partnership Merchant Agreement Catalog City, Inc. $0
Advertiser Service Agreement - Commission Junction, Inc. 30
Product Listirg A greement StorzRunner Network, Inc. $313.50
Maintenance Service Contract(s) Pikes Peak Press Repair, Inc. $556.97
Prog:_’am Maintenance Agreement ~ Hence EDP $1,500.00
Postage Meter Lease Neopost Leasing $283.93
Diagnostics and 'Monitoring Agreement Lucent Technologies TUso” B
for PBX Equipment
Tanitorial Services Agreement Goodwill Industries of Colorado $55,732.74
. Springs '
Maintenance Agreement for PBX Equipment Avaya Commumications $0
Inbound telephone magazine prornotion Agreement Periodical Products ' 36.
Pest Control Service Agreement Mug-A-Bug, Inc. 4481
Snow Removal Agreement American Eagle Excavating & Trucking SO
Manifest Mailing System Agreement United States Postal Service S0
Lease of Music & Equipment | DMX Music $711.98
Home Marketplace Executory Contracts and License Agreements
Partnership Merchant Agreement Catalog City, Inc. SO
Product Listing Agreement StoreRunner Network, Inc. $222.10
F&G Executory contracts and License Agreements
Freight Management Services R.R. Donnelly Logistics (CTC) $30,426.37
Inbound/Outbound Long Distance Telephone AT&T Corp. $645,109.70
Service
ANEXHIBIT 4 WALTER.DliAKE. HOME MARKETPLACE.DOC
TRADEMARK
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) Package Delivery Service

Master Lease of various computer equipment,
including personal computers

Purchasing Card Program

Master License Agreement for Software
Program Process (MAPICS Software)

Payroll Processing Agreement
Timekeeping System Annual Maintenance
Freight Management Services Agreement
LTL Freight Delivery Service

LTL Freight Delivery Service

T g

AJNEXHIBIT 4 WALTER DRAKE HOME MARKETPLACE.DOC 2

United Parcel Services, Inc. ”_£2_6_3._§§'_7.27

GATX Capital $18,501.54

(formerly El Camino Resources) : -

First USA Financial Services, Inc. $55,895.87

Baan Process Solutions S0

(formerly Marcam Corp.)

Automatic Data Processing, Inc. (ADP) $o0

ADI $0

BBC Worldwide $213,647.02

Yellow Freight Systems " 55792818 ‘

Roadway Express, Inc. $8,830.27
TRADEMARK
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SCHEDULE 2.1(d)

fAa it 24 ae = cmrn mem o

ASSUMED CONTRACTS et

Seplember 19, 2001 (3:56am)
A\ssleorder v05.wpd
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