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State of Delaware

-

Office of the Secretary of State

PAGE 1

I, HARRIET SMITH WINDSOR, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE COURT ORDERED RESTATED CERTIFICATE OF "VENCCR,
INC.", CHANGING ITS NAME FROM "VENCOR, INC." TO "KINDRED
HEALTHCARE, INC.", FILED IN THIS OFFICE ON THE TWENTIETH DAY OF
APRIL, A.D. 2001, AT 8 O’CLOCK A.M. | |

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE

NEW CASTLE COUNTY RECORDER OF DEEDS.

: 7
.' 2 197
\79QLuAAJ,t, g LA ,C:yu4L4ﬂrﬂ/
Hurriet Smith Windsor, Secretary af State

2875922 8100 AUTHENTICATION: 1090572

— —TRADEMARK ~—="—="
REEL: 002946 FRAME: 0886

010190673 | ____ ___ DATE: 04-20-01




STATE OF DELAWARE

FROM (FRI) 42001 7:24/5T. 7.§87RKralih csp 37412 7
DIVISION OF CORPORATIONS
FILED 08:00 AM 04/20/2001

010190673 — 2875922

AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION
OF
VENCOR, INC.

The undersigned Corporarion hereby certifies as follows:

1. The name of the corporation is Vencor, Inc (the “Corporation™). The date of
filing of its original cerrificate of ncorporation with the Secretary of State was March 27, 1398
under the name “Veacor Healthcare, Inc.”

2. This Amended and Restated Certificate of Incorporation amends, restates and
integrares the provisions of the Certificate of Incorporation of the Corporation &s currently in
effect. Pursuant to the authority of Section 303 of the General Corporation Law of the State.of
Delaware, the provisions contained in this Amended and Restared Certificate of Incorporation
are contained in and authorized by the Fourth Amended Joint Plan of Reorganization of Vencor,
Inc. And Affiliated Debtors Under Chapter 11 Of The Bankruptcy Code, dated as of December
14, 2000, as modified and confirmed by the Findings of Fact, Conclusions of Law and Order
Under 11 U.S.C. §1129 and Rule 3020 of the Federai Rules of Bankruptcy Procsdure
Confirming the Fourth Amended Plan of Reorganization of Vencor, Inc. er af (the “Order™),
which Ordey was signed by the United States Banknuptcy Court for the District of Delaware (the
“Court™) on March 16, 2001 and entered on the docket of the Court on March 19, 2001. The
Court has jurisdiction of the proceedings for the reorganization of the Corporation under Chapter
11 of the United States Bankmptcy Code, 11 U.S.C. §101 er. seq. A copy of the Order is
attached hereto as Exhibit A, and provides, nrer alia, that this Amended and Restated
Certificate of Incorporation be executed on behalf of the Corporation by the undersigned officer

of the Corporation.

3. The text of the Certificate of Incorporation as currently in eifect is hereby
amended and restated to read as sct forth herem m full:

FIRST. The name of the corporation is Kindred Healthcare, Inc. (hereinafter
referred to as the “Corporation”).

SECOND. The address of the Corporation's registered office in the Stare of
Delaware is Corporaton Trust Center, 1209 Orange Street in the City of Wilmington, Couaty of
New Castle. The name of its registered agent at such address is The Corporation Trust

Conrpany.
THIRD. The purpose of the Corporation is to engage in any lawful act or activity

for which corporations may be organized under the General Corporation Law of the State of
Delaware.

FOURTH. (2) The total number of shares of capital stock which the Corporation
is authorized 10 issue is 40,000,000, consisting of 39,000,000 shares of Common Stock, par value
§0.25 per share, and 1,000,000 shares of Preferred Stock, par value $0.25 per share.

1
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(2) The holders of Common Stock shall be entitled to one vote per share on all

matters to be voted on by the stackholders of the Corporation. In the event of any voluntary or
involuntary liquidation, dissolution or winding up of the Corporation, holders of Copmmon Stock
shall receive a pro rata distribution of any remaining assets after payment of or provision for all
labilities and the liquidation preference on Preferred Stock, if amy.

(b) Subject to the provisions of Article NINTY hereof, shares of Preferred Stock

may be issued in one or more series from time to time by the Board of Directors, and the Board
of Directors is expressly authorized to fix by resolution or resolutions the designations and the
powers, preferences and rights, and the qualifications, limitations and restrictions thereof, of the
shares of each series of Preferred Stock, including without limitation the following:

@) the distinctive serial designation of such series which shall
distinguish it from other series;

(1)  the number of shares included in such series, which oumber may
be increased or decreased from time to time unless otherwise provided by the
Board of Directors in the resolution or resolutions providing for the issuance of
such series;

(i1f)  therate of dividends (or method of determining such dividends)
payable to the holders of the shares of such series, any conditions upon which
such dividends shall be paid and the date or dates (or the method for determining
the date or dates) upon which such dividends shall be payabte:

(iv)y  whether dividends on the shares of such series shall be cumulative
and, in the case of shares of any series having cumnlarive dividend rights, the date
or dares (or methed of determining the date or dates) from which dividends on the
shares of such series shall be cumulative;

(v)  the a2mount or amounts which shall be payable out of the assets of
the Corporation to the holders of the shares of such series upon voluntary or
mvoluntary liquidation, dissolution or winding up the Corporation, and the
relative rights of prority, if any, of payment of the shares of such series;

{vi)  the price or prices (or the method of determining such price or
prices) at which, the form of payment of such price or prices at which, the period
or periods within which and the terms and conditions upon which the shares of

- such series may be redeemed, in whole or in part, at the option of the Corporaticn

or at the option of the holder or hiolders thereof ar upon the happening of a
specified eveat or events;

(vii) the obligation, if any, of the Corporation to purchase or redeem
shares of such series pursuant ‘o a sinking fund or otherwise and the price or
prices at which, the period or periods within which and the terms and conditions
upon which the shares of such seties shall be redeemed or purchased, in whole of
in par, pursuant to such obhigation; and

(]
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(viii) whether or not the shares of such series shall be convertible or
exchangeable, at any time or times at the option of the holder or holders thereof or
at the option of the Corporation or upon the bappening of a specified event or
events, into shares of any other class or classes or any other series of the same or
any other class or classes of stock of the Corporation, and the price or prices or
rate or rates of exchange or conversion and any adjustments applicable thereto.

Upon such designation, the Secretary of the Corporation shall catise a Certificate of Designations
setting forth a copy of such resolution and the number of shares of Preferred Stock as to which
the resolution applies to be executed, acknowledged, filed and recorded in accordance with
Section 103 of the General Corporation Law of the State of Delaware.

(¢) All shares of the Corporation’s common stock, par value $0.25 per share, and
the 17,433 shares of the Corporation’s 6% Series A Non-Voting Convertible Preferred Stock, par
value $1.00 per share, in sach case issued and owtstanding immediately prior to the filing of this
Amended and Restated Certificate of Incorporation shall be cancelled upon the fling of this
Amended and Restated Ceriificate of Incorporation and without further action by the Corparation
or the holders thereof.

FIFTH. (2) The affairs of'the Corporation shall be managed and conducted by a
Board of Directors. The number of Direciors of the Corporation shail be as from time 1o time
fixed by, or in the manner provided in, the Bylaws of the Corporation; provided, however, that in
no event shall the number of Directors be less than three (3), In the absence of a determination
of such number by the Board of Directors, the number of Directors of the Corporation shall be
seven. The Directors shall be elected at the annual meeting of stockholders in accordance with
the provisions of the Bylaws of the Corporation, and the election of Directors need not be by
written bailot cxcept as and 7o the extent provided for therein. A majority of the Directors shall
constitute a quorum for the transaction of business, except that any vacaney on the Board of
Directors, whether created by an increase in the number of directors or otherwise, may be filled
by a majority of Directors then in office, even if less than a quorum, or by 2 30l remaining
Dircctor.

(b) Any Director, or the entire Board of Directors, may be removed from office
with or without cause but only by the affirmative vote of not less than two-thirds (2/3) of the
votes entitled 1o be cast by the holders of all ourstanding shares of Voting Stock (as defined
herein), voting together as one class. Any Director elected or appointed to fill z vacancy shall
hold office until the next slection at the armual mesnng of stockholders, and until his or her
successor has been duly elected and qualified or mntil his or her sarlier resignation or removal.

SIXTH. The Board of Directors of the Corporation is expressly authorized to
adopt, amend or repeai By-laws of the Corporation by the affirmative vote of not less than rwo-
thirds (2/3) of the Directors present at any meeting of the Board, assuming a quorum is preseat;
provided, however, thar with respect to the number of Dircctors provided for in Section 2.1
thereot, the affirmative vote of not less than 80% of all Directors then in affice shall be required.
The holders of shares of Voting Stock (as defined hercin) shall, to the sxtent such power is at the
time conferrsd on them by applicable law, also have the power to make, alter, amend or repeal
the By-laws of the Corporation by the vore of at least two-thirds (2/3) of the votes entitled to be
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cast by the holders of all outstanding shares of Voting Stock, voting together as one class. The
term “Yoting Stock” shall mean stack of any class or series of the Corporation entitled to vote in

the election of Directors generally.
SEVENTH. [Intentionally omitted.]

EIGBTH. (a) The personal liability of the directors of the Corporation is hersby
eliminated to the fullest extent permitted by Section 102(b)(7) of the General Corporation Law of
the State of Delaware, as the same may be amended or supplemented.

(b) The Corporation shall, to the fuil extent permitted by Section 145 of the
General Corporation Law of the State of Delaware, as amended from time to time, indemnify all
perscns whom it may indernnify pursuant therate. The indemnification and advancement of
expenses provided by, or granted pursvant to, this Article EIGHTH shall not be deemed
exclusive of any other nights to which those seeldng indemnification or advancement may be
entitled under the Bylaws or any agreement, action of zharsholders or diginterestad directors or
otherwise, both as to action in their official capacity and as ta action in another capacity while
holding such office of the Corporation, shall continue as w a person who has ceased to be a
director or officer of the Corporation, and shall inure to the benefit of the heirs, executors and
administrators of such a person. Notwithstanding the foregoing, the indemnification obligations
of the Corporation pursuant to this Article EIGHTH shall be limited to (i) officers, directors,
agents and employees who, as of September 13, 1999, were employed by the Corporation or
serving as directors of the Corporation, and (i1) agents and employees who wers no longer
employed by the Corporation as of September 13, 1999, other than such agents and employees
Who were officers and directors of the Corporation prior to September 13, 1999,

(¢) No amendment, modification or repeal of this Article EIGHTH shall
adverscely affect any right or protection of a director or officer of the Corporation under or
pursuant to this Arncle EIGHTH that exists at the time of such amendment, modification or
repeal This Article EIGHTH may not be amended, modified or repealed except by the
affirmative vote of not less than two-thirds (2/3) of the votes entitled to be cast by the holders of
all outstanding shares of Voting Stock, voting together as one class.

NINTH. The Corporaton shall not be awthorized to issue non-voting capital
stock to the extent prohibited by Section 1123(a)(6) of Title 11 of the United States Code
(“Bankruptey Code™); provided. however, that this Artele NINTH (a) will have to further force
and effect beyond that required under Section 1123 of the Bankruptcy Code, (b) will have only
such foree and effect, if any, for so long as such Section is in effect and applicable to the
Corporation, and (¢) in all events may be deemed void or eliminated in accordance with
applicable law as from time to time in effeet

TENTH. A. (1) Defipitions. For the purposes of this Article TENTH, the
following rerms shall have the following meanings:

“Adoption Dare™ shall mean the date on which this Amended and Restared
Centificate of Incorporation is {iled with the Secretary of State of the State of Delaware.

T R TRADEMARK

REEL: 002946 FRAME: 0890



FROM

(FRI) 4.20°01 7:26/ST. 7:23/NC. 4861863201 P 6

“Beneficial Oumership” shall mean ownership of Shares by 2 Person who would
be treated as an-owner of such Shares either directly or constructively through the application of
Section 318(a) of the Code, as modified by Section 856(d)(5) of the Code. The terms
“Beneficial Owner,” “Beneficially Own,” “Beneficially Owns™ and “Beneficially Owned” shall

have the correlative meanings.

“Beneficiary” shall mean an organization or organizations described in Sections
170(b)(1)(A) and 170(c) of the Code and identified by the Board of Directors as the beneficiary
ot beneficiaries of the Trust.

“Code” shall mean the Internal Revenue Code of 1986, as amended.

“Common Stock” shall mean outstanding Common Stock of the Corporation as
may be authorized and issued from time to time pursuamt to Article FOURTH and any Shares
convertible into or exchangeable for Conrmon Stock as if such Shares had been so converted or

exchanged

“Excess Stock” shall mean Stock resulting from an event described in Section 3 of
this Article TENTH.

“Existing Holder” shall mean Tenet so long as, but only for so long as, Ventas
provides the Corporation on November 1¥ and May 1* of each year (each such date a
“Certificate Delivery Date™) with a certificate signed by an executive officer of Venras certifying
that (a) Tenet Beneficially Owns, and has Beneficially Owned at all times since May 1, 1998, in
gxcess of nine percent (9.0%), in number of shares or value, of the outstanding Common Stock
of Ventas, or nine and nine-tenths percent (9.9%), in number of shares or value, of the
outstanding shares of any class or series of Preferred Stock of Ventas and (b) Tenet bas the right
under the Ventas Certificate of Incorporation to exceed such Beneficial Ownership limitations
without any action on the part of the board of directors of Ventas (2 “Certificare’™); provided,
however, thar if Ventas fails to deliver such Certificate to the Corporation within 30 days
following the applicable Cartificate Delivery Date, then the Corporation shail notify Ventas in
writing of such failure, in which case “Existing Holder” shall continue to mean Tenet until such
Certificate delivery failure shall remain unremedied for a perjod of 30 days foliowing the date
Ventas recefves such writien notice. For the avoidance of doubt, in the event Ventas fails to
deliver a Cartificate 1o the Corporation within 30 days following written notification from
Veneor, Tenet skall immediately cease to be an “Existing Holder” hersunder.

“Existing Holder Limit” shall mean (2) with respect to Comumon Stock, that
number of shares of Common Stock of the Corporation which, when added 1o the amount of
Commeon Stock Beneficially Owned by Ventas, would equal nine and oine-tenths percent (9.9%),
In number of shares or value. of the outstanding Common Stock of the Corporation, (b) with
respect 1o Preferred Stock, that number of shares of Preferred Stock of the Corporation which,
when added to thc amount of Preferred Stock Bepeficially Owned by Ventas, would equal mne
and mine-~tenths percent (9.9%), in number of shares or value. of the ourstanding shares of any
class or series of Preferred Stock of the Corporation, or (¢) with respect to any other combination
of the Common Stock, Prefemred Stock and any other equity securities of the Corporation which,
when added to all such securities Beneficially Owmed by Ventas would equal nine and nine-

B ~ TRADEMARK
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teaths percent (9.9%) of (i) the total combined voting power of all classes of stock of the
Corporation entited to vote or (ii) the total value of shares of all classes of stock of the

Corporation.

*Lessor” shall mean any Person (or an affiliate of any such Person) that leases
real property to the Corporation and has or is an affiliate of an entity that has elected to be taxed

as 2 REIT under the Code.

“Maricet Price” shall mean the last reported sales price reported on the New York
Stock Exchange of Shares of the relevant class on the trading day immediately preceding the
relevant date, or if the Shares of the relevant class are not then traded on the New York Stock
Exchange, the last reported sales price of Shares of the relevant class on the trading day
mediately preceding the relevant date as reported on any exchange or quotation system over
which the Shares of the relevant class may be traded, or if the Shares of the reievant class are not
then traded over any exchange or quotation system, then the market price of the Shares of the
relevant class on the relevant date as determined in good faith by the Board of Directors of the

Corporation,

“Person” shall mean an individual, corporation, parmership, limited liability
company, estare, trust (including a trust qualified under Section 401(a) or 501(c)(17) of the
Code), a portion of a wrust permanently set aside for or to be used exclusively for the purposes
described in Section 642(c) of the Code, association, private foundation within the meaning of
Section 509(a) of the Code, joint stock company or other entity or any government or agency or
political subdivision thersof and also includes 2 group as that term is used for purposes of
Section 13(d)(3) of the Securities Exchange Act of 1934, 2s amended.

“Preferred Stock™ shall mean outstanding Preferred Stock of the Corporstion as
may be authorized and issued from time to time pursuant to Article Fourth and any Shares
convertible into or exchangeable for Preferred Stock as if such Shares had been so converted or

exchanged.

“Purported Beneficial Transferce” shall mean, with respect to any purported
Transfer which tésults in Excess Stock, the purported beaeficial transferes for whom the
Purported Record Transferee would have acquired Shares, if such Transfer had been valid under
Section A.(2) of this Article TENTH.

“Purported Record Transferee™ shall mean, with respect 1o any purported Transfer
which results in Excess Stock, the record holder of the Shares if such Transter had been valid

under Section A.(2) of this Article TENTH.

“RETT™ shall mean an eptity which fins elected to be treated as a real estate
Invesanent trust under Subchapter M of the Code.

“Shares” shall mean any of the common or preferred shares of the Corporation as

- may be authorized and issued from time to time pursuant to Article Fourth.

“Tenet” shall mean Tenet Healthcare Corporarion and its successors.

————
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“Transfer” shall mean any sale, transfer, gift, assignment, devise or other
disposition of Shares (including (a) the granting of any option or entering into any agresment for
the sale, trausfer or other disposition of Shares or (b) the sale, transfer, assignment or other
disposition of any securities ar rghts convertible into or exchangeable for Shares), whether
voluntary or involuntary, whether of record or beneficially and whether by operation of law or

otherwise,

“Trust” shall mean any irust created by the Corporation as conternplated by
Section B.(1) of this Article TENTH.

“Trustee” shall mean a Person, who shall be unaffiliated with the Corporation, any
Purported Beneficial Transferes and any Purported Record Transferee, identified by the Board of
Directors of the Corporaton as the trustee of the Trust.

“Yentas™ means Ventas, Inc. and its snccessors and assigns.

(2>  Restrictions on Ownership and Trapsfer.

@) From and sfter the Adoption Date, the Existing Holder shall not
Beneficially Own Shares in excess of the Existing Holder Limit.

(b)  From and after the Adoption Date, any Transfer that, if effective, would
result in the Existing Holder Beneficially Owning Shares in excess of the Existing Holder Limit
shall be void ab initio as to the Transfer of such Shares which would be otherwise Beneficially
Owned by the Existing Holder in excess of the Existing Holder Limit, and the Existing Holder
shall acquire no rights to such Shares.

(3)  Designation of Fxcess Stock

(3  If, notwithstanding the other provisions contamned in this Arficle TENTH,
al any time from and after the Adoption Date, there is a purported Transfer such that the Existing
Holder would Beneficially Own Shares in excess of the Existing Holder Limit, then such number
of Shares in excess of such Existing Holder Limit (rounded up to the nearest whole Share) shall
be automatically designated as Excess Stock. Such designation shall be effective as of the close
of business ¢n the business day prior {o the date of the purported Transfer.

)] If, nowwithstanding the other provisions contained in this Article TENTH,
at any time from the Adoption Date, the Existing Holder purchases or otherwise acquires an
interest in a Person which Beneficially Owns Shares (the “Purchase’™ and, as a result, the
Existng Holder would Beneficiaily Own Shares in excess of the Exi sting Holder Limit, then
such number of Shares in excess of such Existing Holder Limit (rounded up to the nearest whole
Share) shall be automatically designated as Excess Stock. Such designation shall be effective as
of the close of business on the business day prior o the date of the Purchase. In detemmining
which Shares are designated as Excess Stock, Shares Bensficially Owned by the Existing Holder
prior to the Purchase shall be designated as Excess Stock betfore any Shares Beneficially Owned
by the Person an interest in which is being 5o Purchased.

~l
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(¢) If, norwithstanding the other provisions contamed in this Asticle TENTH,
at any time from znd after the Adoption Date, there 18 a redemption, repurchase, restructuring or
other transaction with respect to 2 Person that Beneficially Owns Shares (the “Entity’) and, as a
result, the Exdsting Holder would Beneficially Own Shares in excess of the Existing Holder
Limit, then such number of Shares in excess of such Existing Holder Limit (rounded up to the
Deagest whole Share) shall be antomatically designated as Excess Stock. Such designation shall
be effective as of the close of business on the business day prior to the date of the transfer. In
determining which Shares are designated as Excess Stock, Shares Beneficially owned by the
Enrity shall be designated as Excess Stock before any Shares Beneficially Owned by the Existing
Holder (independently of such Existing Holder’s interest in the Entity) are so designated.

(d)  If notwithstanding the othet provisions contained in this Article TENTH,
at any time from the Adoption Date, an event, other than an event described in Section A.(3)(3)
through (c) of this Article TENTH, occurs which would, if effective, resuit in the Existing Holder
Beneficially Owning Shares in excess of the Existing Holder Limit, then the smallest number of
Shares Beneficially Owned by such Existing Holder which, if designated as Excess Stock, would
result in such Existing Helder’s Beneficial Ownership of Shares not being in excess of such
Existing Holder Limit, shall be automatically designated as Excess Stock. Such designation
shall be effective as of the close of business on the business day prior to the dare of the relevant
event,

) tice of Ownership or Atterpted ership in Violation of Sectio
A (2). Any Person who acquires or attempts to acquire Beneficial Ownership of Shares in
violation of Section A (2) shall immediately give written notice to the Corporation of such event.

(5)  Owners Required to Provide Information.
From and after the Adoption Date:

(@ Tenet shall, within 30 days after January 1 of each year, give written
notice to the Carporation staring the number of Shares Beneficially Owned, if any, and a
descripton of how such Sheres are held. Furthermore, each Beneficial Cwner shall provide to
the Corporation such additional information as the Corporation may reques: in order fo
determme the effect, if any, of such Beneficial Ownership on the status as a REIT of any Lessor
of the Corporation,

(o)  Each Person who is 2 Beneficial Owner of Shares and each Person
(including the stockbolder of record) who is holding Shares for a Beneficial Owner shall provide
to the Corporation such inforration as the Corporation may request, in good faith, in order to
determine the effect of such Beneficial Ownership on the status of any Lessor of the Corporation
as a REIT or any such Lessor’s compliance with the regulations promulgared under the REIT
provisions of the Code. '

(¢)  Ventas shall provide to the Corporation information as the Corporation
may request, in good faith, regarding (i) the Existing Holder’s Beneficial Qwnership of shares of
stock in Ventas and (i1) Ventas’ Beneficial Ownership of shares of stock in Vencor
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(6) Remedies for Breach. If the Board of Directors or its designees shall at
any time determine in good faith that a Transfer has taken place in violation of Section A.(2) of
this Article TENTH or that 2 Person intends to acquire or has aftempted to acquire Beneficial
Owmership of any Shares in violation of Section A.(2) of this Article TENTH, the Board of
Directors shall take suth action as it deemns necessary to refiise to give effect or to prevent such
Transfer (or any Transfer relatad to such intent), including but not Limited to refusing o give
effect to such Transfer on the books of the Corporation or instituting proceedings to enjoin such
Transfer; provided, however, that any Transfers or attempted Transfers in violation of Sections
A.(2)(a) and (b) of this Arricle TENTH shall automatically resuit in the designation of Excess
Stack described in Section A.(3) of this Article TENTH, irrespective of any action (ot non-
action) by the Board of Directors.

(7)  Augbiguity. In the case of an ambignity in the application of any of the
provisions of this Aricle TENTH, includmg any definition contained in Section A.(1) of this
Article TENTH and any ambiguity with respect to which Shares are to be designated as Excess
Stock in a given situation, the Board of Directors shall have the power to determine the
application of the provisions of this Article TENTH with respect to any sitnation based on the
facts known to it.

B. Excess Stock

(1)  Ovwmership in Trust. Upon any purported Transfer or other event that
results in the designation of Shares as Excess Stock pursuant to Section A.(3) of this Article

TENTH, such Excess Stock shall be deemed to have been transferred to the Trustee. as trustee of

the Trust for the exclusive benefit of the Beneficiary. The Trust shall name a Beneficiary if one
does not already exist, within five days of the discovery of any designation of any Excsss Stock;
provided, however, that the failure to so name a Beneficiary shall not affect the designation of
Shares as Excess Stock or the transfer thereof to the Trustee. Excess Stock z0 held in trust shall
be 1ssued and outstanding stock of the Corporation. The Purperted Record Transferee shall have
1o rights in such Excess Stock except as provided in Section B.(5) of this Asticie TENTH.

2y  Dividend Rights. Any dividends (whether taxable as a dividend, return of
capital or otherwise) on Excess Stock shall be paid to the Trust for the benefit of the Beneficiary.
Upon liquidation, dissolution or winding up, the Purported Record Transferee shall receive, for
each Excess Stock, the lesser of (a) the amount per share of any distribution made upon
liquidation, dissolution or winding up or (b) the price paid by the Purported Racord Transferee
for the Excess Stock, or if the Purported Record Transferes did not give value for the Excess
Stock, the Market Price of the Excess Stock on the day of the event causing the Excess Stock [0
be m beld in trust. Any such dividend paid or distribution paid to the Purported Record
Transferee in excess of the amount provided in the preceding sentence prior to the discovery by
the Trust that the Shares with respect to which the dividend or distribution was made had been
designated as Excess Stock shall be repaid. upon demand, to the Trust for the benefit of the
Beneficiary.

(3>  Rights Upop Liguidation. Inthe event of any voluntary or inveluntary
liquidation, dissolirtion or winding up of, or any distribution of the assets of, the Corporation,
(a) subject 10 the preferenrial rights of the Preferrsd Stock. if any, as may be detertmined by the

9
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Board of Directors of the Corporaiion and the preferential rights of the Excess Preferred Stock, if
any, the Trust shall be entitled to receive, ratably with cach other holder of Common Stock and
Excess Common Stock, that portion of the assets of the Corporation available for distribution to
the holders of Common Stock or Excess Common Stock which bears the same relation io the
total amount of such assets of the Corporation as the number of Shares of Excess Common Stock
heid by such holder bears to the total number of Shares of Common Stock and Excess Common
Stock then outstanding, and (b) each holder of Excess Preferred Stock shall be entitled to receive
that portion of the assets of the Corporation which a holder of the Preferred Stock that was
exchanged for such Excess Preferred Stock would have been entitled to recaive had such
Preferred Stock remained outstanding. The Trust, as holder of the Excess Stock in trust, shall
distribute ratbly to the Beneficiaries of the Trust, when determined, any such assets received in
respect of the Excess Stock m any liquidation, dissolution or winding up of, or any distriburion
of the agsets of the Corporation.

(4)  Voning Rights. The Trustes shall be endtled to vote the Excess Stock on
behalf of the Beneficiary on any matter. Subject to Dejaware law, any vote cast by a Purported
Record Transferee with respect to the Excess Stock prior to the discovery by the Corporation that
the Excess Stock was held in trust will be rescinded ab initio; provided, however, that if the
Corporation has already taken irreversible action with respect to 2 merger, reorganization, sale of
all or substantially all of the assets, dissolution of the Corporation or other action by the
Corporation, then the vote cast by the Purported Record Transieree shall not be rescinded. The
owner of the Excess Stock will be deemed to have given an jrrevocable proxy to the Trustee to
vote the Excess Stock for the benefit of the Bepeficiary.

Notwithstandmg the provisions of this Article TENTH, vatil the Corporation has
received written notification that Excess Stock have been transferred into a Trust, the
Corporation shall be sntitled to rely on its share transfer and other stockholder records for
purposes of preparing lists of stockholders entitled to vote at meetings, determining the validity
and sutherity of proxies and otherwise canducting votes of stockholders.

(5) Restrictions on Transfer. Excess Stock shall be wransferable only as
provided in this-Section B.(5) of Article TENTH. At the direction of the Board of Diractors, the
Trustee shall transfer the Shares held in the Trust to a Person or Persons whose ownership of
such Shares will not cause the Existing Holder to be treated as a Beneficial Owner of any such
Shares. If such a transfer is made to such a Person or Persons, the imerest of the Beneficiary
shall terminate and proceeds of the sale shall be payable to the Purported Record Transferee and
to the Beneficiary. The Purported Record Transferse shall receive the lesser of (a) the price paid
by the Purported Record Transfetes for the Shares or, if the Purperted Record Transieres did not
give value for the Shares, the Market Price of the Shares on the day of the event causing the
Shares to be held in trust, or (b) the price received by the Trnist from the sale or other disposition
of the Shares. Any proceeds in excess of the amount payable to the Purported Record Transferee
will be paid to the Beneficiary. The Trustee shall be under no obligation to obtain the highest
possible price for the Excess Stock. It is expressly understood thar the Purported Record
Transferse may enforce the provisions of this Section agamnst the Beneficiary.

C. Severability. If any provision of this Article TENTH or any application of
any such provision is determined to be invalid by any Federal or state court having jurisdiction

10
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over the issues, the validity of the remaining provisions shall not be affected and other
applications of such provision shall be affected only to the extent necessary to comply with the

determination of such court.

D. New Yotk Stock Exchange Transactions. Nothing in this Article TENTH
shall precude the settlement of any wansaction entered into through the facilities of the New
Yark Stock Exchange or other national securities exchange. The fact that the sertlement of any
transactton occurs or takes place shall not negate the effect of any other provision of this Article
TENTH and any transferee in such a transaction shall be subject to all of the provisions and
limitations set forth in this Article TENTH.

E. Amendment of Article TENTH. For so long as there is an Existing
Holder, this Article TENTH may not be zmended, modifed or repealed except by the affirmative
vote of not less than ninety-five percent (95%) of each class of Voting Stock of the Corporation

voting separately by class.

F. Jermination The provisions of this Article TENTH shall terminate and be
of no firther force and effect, automatically and with no 3ction on the part of the Corporarion,
the Board of Directors or the shareholders of the Corporation, on the dats op which there are no
Existing Holders.

G Liability. Neither the Corporation, nor any director, offices, sharcholder,
cmployee, agent or Tepresentaiive thereof, shall have any liability whatsocver to anyorne
(including, without limitation, Lessor or any director, officer, shareholder, employes, agent.
representative or creditor thereof) for any acts or omissions, with respect to the terms of this
Article TENTH which acts (or omissions) are taken in good faith in accordance with the
provisions of this Article TENTH.

H Legend. (1) Each certficate for Cemmon Stock shall bear the following
legend:

“The Common Stock represented by this certificate is subject to restrictions on
dwnership and transfer. The Existing Holder may not Beneficially Own any
Common Stock in ¢xcess of the Existing Holder Limit. All capitalized terms used
in this Legend have the meanings set forth in the Amended and Restated
Certificats of Incorporation of the Corporation, a copy of which, including the
restrictions on ownership and transfer, will be sent without charge to each
stockholder who 5o requests. If the restictions on ownership and wansfer are
violated, the Common Stock represented hereby will be automatically designated
as Excess Stock which will be held in trust by the Trustee for the benefit of the
Beneficiary.”

Instead of the foregoing legend, the certificate may state that the Carporation will
furnish 2 full statement about certain restrictions on transf=rability to a stockholder on request
and without charge.

2)  E=zch certificate for Preferred Stock shall bear the following legend:

11
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“The Prefesred Stock represented by this certificate is subject to restrictions on
ovwnership and transfer. The Existing Holder may not Beneficially Own any
Preferred Stock in excess of the Existing Holder Limit. All capitalized terms used
in this legend have the meanings set forth in the Amended and Restated
Certificate of Incorporation of the Corporation, a copy of which, inclnding the
restrictions on ownership and transfer, will be sent withour charge to each
stockholder who so requests. If the restrictions on ownership and transfer are
violated, the Preferred Stock represented hereby will be automatically designated
as Excegs Stock which will be held in irust by the Trustee for the benefit of the
Begeficiary.”

Instead of the foregoing legend, the centificate may state that the Corporation will
fumnish a full statement about certain restrictions on transferability to a stockholder on raquest
and without charge.

ELEVENTH. The Corporation expressly elects not to be governed by Section
203 of the General Corporation Law of the State of Delaware.

TWELFTH. A In the event that the Corporation proposes to redeemn,
Tepurchase or otherwise reacquire Shares or engage in any other transaction the result of which
would increase Ventas’ Beneficial Ownership in the Corporation in excess of nine and ninety-
nine hundredths percent (9.99%) (an “Accretive Transaction™), then:

1. The Corporation shall give written notice to Ventas fifteen days
prior to the consummation of the Accretive Transaction, specifying the material
terms of the Accretive Transaction, including, if applicable, the price per Share to
be paid by the Corporation in the Accretive Transaction (the “Accretive
Transaction Per Share Prics”) and the number and percentage of each class of
stock of the Corporation 10 be acquired in the Accretive Trapsaction.

2. Such written notice shall constitute an offer by the Corporation to
purchase from Ventas, on the date immmediately prior to the closing of the
proposed Accretive Transaction (the “Artcle Twelfth Closing Date™), by wire
trausfer of immediarely available funds, a pumber of Shares, at a price per share
equal to the Article Twelfth Purchase Price (as defined below), such that after the
consummation of the proposed Accretive Transaction, Ventas” Beneficial
Ownrership shall not exceed nine and ninety-nine hundredths percent (9.99%).
For the avoidance of doubt, Ventas shall not be required to accept such offer.

3. _The “Article Twelfth Purchase Price” shall equal the Accreuve
Transaction Per Share Price; provided, however, thart if (x). the mumber of Shares
to be purchased from Ventas pursuant 1o Section A.(2) of this Articie TWELFTH
exceeds 25,000 and () the Accretive Transaction giving rise to such repurchase
obligation 15 a nor-arm’s-length transaction (including without limitation 2
repurchase of Shares from employees, officers or directors of the Corporaton),
then the “Armicle Tweifth Purchase Price” shall equal the greater of (2) the
Accrerive Transaction Per Share Price and (b) ejther (i) if the Shares are admitted
for mrading on a national securities exchange, the average closing price of the

12
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Shares for the ten frading days prior to the Article Twelfth Closing Date on the
principal national securities exchange on which the Shares are admitted for
trading, or (ii} if the Shares are not admitted for trading on 2 national securities
¢xchange, but are admitted for trading on an interdealer quotation system, the
average closing price of the Shares for the ten trading days prior to the Article
Twelfth Closing Date on such interdealer quotation system, or (iif) if the Shares
are not admirted for trading on a national securities exchange or on an interdealer
quotation system, the fair market value as agreed upon in good-faith by Ventas
and the Corporation. The Corporation shall make a supplemental payment 1o
Ventas in the event that the actual Accretive Transaction Per Share Price exceeds
the Accretive Transaction Per Share Price used to calculate the Article Twelfth
Purchase Price.

4, If Veatas accepts the Corporation’s offer contemplated by Section
A(2) of this Article TWELFTH by written notice to the Corporation no less than
five days prior to the Article Twelfth Closing Date, the Shares to be repurchased
from Ventas and the cash consideration therefor shall be transferred to and held in
escrow as of the Article Twelfth Closing Date pending consummation of the
Accretive Transaction. If the proposed Accretive Transaction is not
consummated within fifteen days of the Asticle Twelfth Closing Date, and only in
such event, then the repurchase of Shares by the Corporation from Ventzs shall be
rescinded and shall be null and void ab initio. In the event the proposed Accretive
Transaction is consummated within such fifteen day period, the escrow shall be
and shall be deemed 1o have been tarminated immediately prior to the
consummation of the Aceretive Transaction and the Shares and funds shall be and
shail be deemed to have been released w the Corporation and Ventas at such tims,
respectively.

B. Ventas shall promptly notify the Carporation in writing immediately upon any
change in jts Beneficial Ownership in the Corporation. Ventas shall not purchase or acquire any
Shares of the Corporation other than from the Corporation 50 as to increase its Beneficial
Ownership percentage m the Corporation to over 5%.

C. Any Accretive Transaction that is consummated by the Corporation in violation
of this Article TWELFTH shail be nuil and void.

D. This Article TWELFTH may not be amended. modified or repealed except by the
affirmative vote of not less than ninety-five percent (95%) of each class of Voting Stock of the

Corporation, voting separately as a class.

E Capitalized terms used in this Article TWELFTH but not otherwise defined shail
have the meaning ascribed to them in Article TENTH. For purposes of this Article TWELFTE,
“Ventas™ shail mean Veatas, [nc,, ils subsidiaries, and their respeciive successors and assigns.
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F. The provisions of this Article TWELFTH shall terminate and be of no further
force and effect, automatically and with no sction on the part of the Corporation, the Board of
Directors or the shareholders of the Corporation, on the date on which Ventas ceases to
Beneficially Own any Common Stock.

IN WITNESS WHEREOF, this Amended and Restated Certificate of
Incorporation has been executed as of the 2¢™'day of April, 2001 on behalf of the Corporation by
Richard A. Schweinhart, its Senior Vice President and Chief Financial Officer, thercby
acimowledging under penaltics of perjury that the foregoing Amended and Restated Certiicaie
of Incorporation is the act and deed of the Corporation and that the facts stated therein are true.

VENCOR, INC.

N AN/ R,

Name: Richard A, Schweinbart
Titde: Senior Vice President and
Chief Financial Officer

14
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IN THE UNITED STATES BANKRUPTCY COURT

3 /9%/0

£
FOR THE DISTRICT OF DELAWARE g 3
wd

Inre ) Case Nos. 99-3159 FW) 5

) through 99-3327 (MFW) L ER

Venear, Im:., etal, ) E = © u::

)} Chapter1] o E g%

Debtors and Debiors in Possession. ) . z cEsSEg

) Jointly Adminigtered o2 S
) ity ¢n
FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER o<

UNDER 11 US.C. § 1129 AND RULE 3029 OF THE FEDERAL
RULES OF BANKRUPTCY PROCEDURE, CONFIRMING
THE FOURTH AMENDED PLAN OF BREORGANIZATION
: OF VENCOR. INC. et 2],

Upoa the Fourth Amended Joint Plan Of Reorgzmization of Ve.;c.ur. Inc. And
Adilised Debtois Under Clapter 11 Of The Bagkrapwy Cade, dated 29 of Decamber 14, 2000
{ncinding all amendments and modification thereof md sxhibits thereto, the “Plan™) (D.1. 4031),
Bled with thie Court by the above-captionsd debtors and debtors in possession (collectively, the
“Debrors”), apd the Fourth Amended Disclosure Stztement Pursuant To Section 1125 Of The
Bankmprey Code With Respect To The Joint Plan Of Reorpanization Of Viencor Inc. And
Affiliat=d Debtors Under Chapter 11 Of The Bankruptey Code and the Shor-Form of Fourth
Amendsd Disclosure Statessent Pursuans To Secdon 1125 Of The Bankrupicy Code Wit
Respect To The Joint Plan OfR.cozgammnon Ofer. Inc. And Affiliated Debtors Unde
Chapter 11 OfIhc Senkruptey Code dated a5 of Decembey 14, 2000 (respactively, the
“Disclosure Statement” (DL 4031), the “Shn:t-me Disclosure Stawement™ (O L 4052), snd
=ollectively, the “Disclosure Materials™), and the Fourth Amended Plan Slmplemmt To Joint
Plan of Reargamization of Veacor, Ine. And!aﬁﬁmdDebm Under Chaprer 11 Of The

Bankruptey Code (including all amendments and modification of the exhibits theret, the “Plan
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Supplement”) (D.L 4588) filed with this Caurt by the Debtors; and upen (2) the hearing before
this Court o Decermber 6, 2000 to consider pproval of the Disclosure Materials and (b) the
Onder dated Decemnber 6, 2000 approving the Disclosure Matcrisls (the “Disclosme Materials
Order™) (DL 4108); and solicitation of acceptances of the Plag bxving besn anthorized by Order
dated December 7, 2009, establishing voting prosedures and approving form of ballots and
notices (tke “Voung Procedures Order":) (D.L 3828); and it appearing from the affidavite of
mailing spd publication fled with this Cout and the Voting Affidavit (as defined herein) that
capics of the Disclosurs Statemant (mdudm.g the Plan as aunezed therero as Exhibit A) or Shert-
"Form Disclosurs Statement, nofice of the Confirmatiog Ecarm,, (as dsfined herein), and ballots
for sceeptomess or rejections of the Plap, were Tnsmitted to the holders of Clairms against and
Interests in Vencor, Tnc.,' et al. and other parties in imerest as required by the Voting Procedures
Order, and snch transmissions =t such Gme being due and sdequate nqﬁcc uader the
Qirvumstances, and that notice of the Confirmanion Hearing was publisher iz the mamer required
by the Voring Prosadures Order; and the Varing Profedumes Ordec fixing February 13, 2001 at
4:00 p.m. (Eastern Standard Time) as the deadline for filing of objections to canfirmation of the
Plan: and upon the declazation of George C. Vitalli (DL 5807, the declarstion of Joka K.
Haaebery (D.L 5806) and the statement of the Deparoncar of Tustice i suppast of the Phag O
5813 and upon the Venns Egtities response in conditional support of the Plan (D.L 5814); and
upoa this Court’s Order, dated January 16, 2001 extendting the time for Vetas, Inc. 20d Veatas
Realty, Limited Partoership to vote oa the Plan ad/or e 2 response or chjecton w
confimmation of the Plm (the “Verras Voting Stipulation”) (D.L 5008); and upon the afidavit of
Badward L. Bz dated February 20, 2001, Sled n suppot of comicmation of the Plam (D1
5773); znd upon the affiddvit of Steven M. Zalin dated February 21;i001. filed & support of

-
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canfirmetion of the Blan (D.L 5777); and 2 heating to consider confirmation of the Plan having
‘been held before this Court commencmg on March 1, 2001 (the “Confirmaricon Hearing™); and
upon the full and camplete record of the Confumatian Hearing, including withoar limitation the

exbibits presented and the testimanial proffers that were accepted into evidence, and all matters

* and proceedings heretofore part of the record in these cases; and for the reasons set forth on the
. tocord by the Court; and after due deliberatdon and sufficient canse sppearing therefor;

IT IS HERESY FOUND AND DETERMINED THAT: - . -

B 1. All capitalized texms used but not dafined herein sh.aﬂhaveth;me'a'rﬁngs
ascribed 1o such teoms in the Plan, unless the context otherwise requires.,

2. This Cowrt has jurisdiction over the Reorganization Cases pursuant to 28
U.S.C. §§ 157 nd 1334. Venue is proper before this Comrt parsuant to 28 U.S.C. §§ 1408 and
1409, Confirmation of the Plan is a core proceeding under 28 U.S.C. § 157(b)X2), and this Court
has excinsive jutisdiction to Jetenmine whether the Plan complies with the applicable pravisions
of titla {1 of the United Statas Cods (the “Bsnkruptey Code™) and the Federal Rules of
Banlquptey Procedures (the “Banknuptey Roles”) agd shonid be copfimed.

3. This Court tkes judicial notics of fhe docket of the Reorganization Casce
maimained by the Clerk of the Court und/or its duly sppeinted agent, ncluding, withots
limitation, all plesdings and other docurnents filed, all orders aurersd, and all evidence and
arguments made, profized or addaced 2t the hearings held befie the Court daring the pendency
oftheRmrga::i;ﬁcnf.‘zsos, incindine, wiﬂmntihnitaﬁon, the hewring to consider the adequacy
of the Diselosurs Materials, '

w
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4. The Debtors, 35 propanents of the Plo, have the burden of ptoving the

alements of Secton 1129 by a preponderanca of the evidence.
5. ‘Nodee of the Coufirpation Hearing and the rslevant deadlines for sahmission

of objecsons aad baflets, as prescribed by this Cowrt in the Voiing Mm Order, has been
‘provided and s adequare 2nd sfficient purstant to Section 1128 of the Bankruptey Code, Rules
2002(h) and 3020 of the Banlzuptey Rules and other applicable Jaw and rales. Notice provided -
of the Confimmation Hesring and the relevagt deadlines for submission of objestions and ballots
and service of the Disclosure Marerials upon the individuals subject to the Debtars’ Motion for
" an Oréer Pursuam to Section405(w) of the Bankruptey Code and Ruie 1005(a) of The Federal
Rules of Bankruptey Procedurs Disallowing Certzin Scheduled Claims For Parposes Of Voiting .
On The Fourth Amended Joiat Plan OF Reargsrization Under Chapter 11 Of The Bankrupicy
Cods, 5 set forh ir: the Affidavit of Mailing of Bridges Galleris dated Jamaary 10, 2001 and e
Affidavit of Kathy Gerber dated January 23,-?.001, in adequate and sufficient pursuant to Section
1178 of the Bankruptey Codz, Rules 2002(b) and 3020 of the Baleruptey Rules and other
applicable [aw and rales.
5. Ballow were transminted to holdezs of claims in classes eligible to vote on the
Plan (the “Voting Om;e:”) in accordance with the Voting Procedires Order.
7. The Debt:;rs solicited vorcs for the Plan from the Voting Classss in good fuith
and in 2 manmer consistent with the Bankmuptcy Cods. |
8. The stBdavits of Disne Rocano, dsted February 26, 2001 (the “Voting
AfEdavit™) (DL 5801) and Mareh 7, 2001 (the ;s@ymml Voting ASidavie™) (DLTR.D),

are consistert with Senkruptey Rule 2018,
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9. The classification scheme of Claims and Intarests under the Plan is
reasoneble. Claims or Interests in each Class are substuntially similar to other Claims or
Interesis m such Class, and the Plan therefore wtisfes the requirements of Section 1122(a) of the
Bankruptey Code. '

10. The Plxn provides for the teatmens of Allowed Administrative Claims and
Allowed Priotity Tax Claims. In addition, the Plan establishes the following Classes of Claims
and Imerm Class | (Prority Claims); Class 2 {Sseared. Claizus); Class 3A (Convéniencs
Claims}; Class 3B (Trade Claims, Malpractice and Other Litigation Claims Begefits Claims,

| Indepmificarion Claims, Empioyes Contact Claimyand Unsecursd Claims that are not

Convenience Claims); Class 4 (Saier Debt Claims); Class.S (Vientas Claim); Class § (Class 6
Claims); Class 7A (Subordinated Notsheldar Claims); Class 7B (Noteholder Secutities Frand
Claims); Class 8 (Put Rights); Class 10 (Punitive Dymage Claims); Class 11A (Pesferred Equiry
Interests); Class 11B (Prefiwred Squity Scentities Frand Claims); Class 124 (Conmen Equity
Interests); and Class 128 (Conmmon Equity Securities Fraud Claims), The Plan satisfies the
requirements of Section 1123(a)(1) of the Baskruptey Code. |
lll.Ithlanﬂmbﬁshas;sClBuSAndmddximscongisﬂngm]yof
unseeured clagns that are raduced to or less than 53,000.00. .Pmantto Section 1122(b) of the
Sapkruptey Code, thisis a tﬁsmablc amoint necessary for adminiztmative cogvenience.

12. The following Classes of Claims are impaired and comprise the Classes
enttled 10 vote undez the Plan: Classes 34, 3B, 4, 5, 6, 7A and § (collectivaly, the “Vonng
Classeg™). The _following Classes of Clatms ate tmimpaired wnder the Plan: ‘Gasstz land 2
The following Classes of Claims or Interests aye demed to reject the Plan by virtae of receiving
no distwibutions thersunder, =xcept ag othﬁwisepmyidad for under this Order; Classes 7B, 10,

3
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11A, 11B, 12A and 12B. The tsaunent of Clxims in wnimpaired Classes is specified i Ardcle
IV of the Plag, wd the treamment of Claims 2nd Imterests in impaired Classes js spacified in
Article V of the Plan. Therafore. the Plan satisfes the requirements of Sections 1123(a)(2) and

1123(2)(3) of the Banknmprey Code.
) 13. The Plag rovides for the same treatmentt of cach Claim o Interes of'a
particular.Class, and the Plan satisfies the roquirements of Section 1123(a)(4) of the-Bankruptcy
Code.w . '
14. The Plan provides for :-dequa:e means o1 its Zuplementation, aad therefore
' satisfies the requiremsury of Section 1123(a)5) of the Backmuptey Code. . = -+ v+ -

. 15.The Plan provides for the amendment of the Certificates of Tncorporation of
the Debters in substantially the form of the Vencor Amended and Restaied Cenificateof
Incerporation and the Fenm of Certificars of Amendment of the Cartificate of Incarporarion of
Each Corporate Debtor filad with this Court in the Plan Supplernent on December 29, 2000
(collectively and as may be amended or modified, the “Amended Crrtificates of Tacorparation™,
which prohipit the issuance of nonvoting equity securitics. Any revisions io the Amended
Certificares of Incorporation filled on of priar to the Effective Date also shall prohibit the
issuance of 2 nonvutmg equity securities. Accordingy, the Plan corplies with Seetion
1133(2X6) of the Bankruptey Cods. '

18, mp’anhnpdraarlmvumimpaimd.'astbc cass way be, cack Class of
Claims or Intetests, and the Pl therefors 35 consistant with the mrovisions of Sestion 1123(b)X1)
of the Banknimtey Code. ‘

17. The Plan provades for the tremment under Section 365 of the Bankruntcy

Code, of sll exeautory contracts acd upexpied Jeases not previously assumed or rejected or the

6
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subject of 2 motiop ¢ither to 285UME or 14j2<t pursulant jo suek section, and the Plan therefare
complies with ths provisions of Section 1123(5)(2} of the Bankreptey Code.

18. Furthermare, the provisions of the Pleg constinure & go0d faith compromise
and scttlement of all Clairos and Interests, and all controversies respecting Claitms and Interests
“are resolved pursnant to the Plan. This Confirmation Otder constinstes the Court's approval of
all such compromises and senlemsnts which, based npen the representations by the Debtors, all
other testimony proffered and evidencs introduced at the Confirmation Heering and the full
recard of the Rearganization Cases, theCowrt fiuds to be fair, equizable, within the range of
rezsonableness and in the best interests of the Debtors, the Estars, creditors and other parties in
interest. Accordingly, the Plm savisfiss. 3ection 1123(5)(3) of the Balmuptey Code.

19. The Plan contains no provision that is inconsistent with the applicable _
provisions of the Baakruptey Code and therefore satisfies Section 1123(b)(6) of the Bankmuptey
Code,

20, Tae Govemment Settlement and the allowancs and settlemest of the Class 6
Claims and the payment of such clains, as st forth in Sectiogs 5,04 and 6,12 of the Plan,
copstitnte 2 good faith compromise ad settlement pursyant to Bankupicy Role 9019, md the
Govemment Séﬂmnt. meluding the sertfement amount alloeated for each of the Qui Tam
Actions 23 egurcrated on Schedule E to the Plan, is fair, adequate and reasanable mder ail the

:h‘ammes._ﬁs_tn

M:efmcadechedﬂsEmdehibﬁswﬁummcgovmenfs scttierpent of

rSury -
this Qui Tam Action is eﬂxﬁvep\o the extent the Uuﬁcdsmhaszmhcdtyto sompromise and

settle fhis Qui Tam hthe weaxm'thﬂ:edSmesdoasmhswauﬂmrnymcmmsa
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and zerde this Qui Tam Action, the Claims relating to this Qui Tamn Action shall be treared as

. o, L3

stated an the record at the Conﬁmaﬁonﬂeaﬁngé"-e :-.t-‘:fé--.-,, R S

21. Tke treatment pravided to the Veatas Extities wnder the Plas, including,
without limitation, under Section 5.04 and Article XT of the Plan, constiturs a goud faith
compromise and settlement pursuant 10 Bankruptcy Rle 9019,

23 Al settlements m thess cas=s, including but not-limited to mmmts with the
creditors in Classes 34, 3B, 4, 5, §, 7A, 8 and 10, comstinte good faith compromises and
settlements pursuant 16 Baakmmptcy Rule 5019.

' 23. Pursurt to Section 1123(bX3XB) of the Bankruptey Code, the Plan, except as
provided thersin, provides for the retention aod enforcement of uil elaims, rights and canses of
action of the Debtors and the Estates, whether prepetition or postpetiion, and regardless of
:whether such claims, rights or causes of action anise updsr any or all sgreemems and applicable
13w or equity, exclusively by the Rsorganized Debtors. Under the Plan, all sach claims, dghts
and ‘causes of acdon of the Debtors and the Estates, upon the Efective Date, shall vest in the
Reorganized Debtors and may be masued by the Reorganized Debtors exespt to the axrent
released under the Plzn. Accordingly, the retention and enforcernent of all such claims, rights
and canses of action of the Debtors and the Estates exclusively by the Rearganized Debtors will
bencfit the Debtors” creditors and the rexuirements of Sections 550(2) and 1123(b)3XE) of the
Bankriuprey Code are satisfied

24. The Plati complics with the applicable provisions ef the Bankruptey Cods,

icluding, without fimitation, Sestions 1122 and 1123 of the Bankruptey Code. Therefore, the

Plan satisfies the requrements of Section 1129(2X1) of the Barkruptey Code. In addifion, in

S —— T T TRADEWARK ="
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accordance withBanh’up’I)’ Rule 3016(2), the Plan-is daied 2nd identified with the names of the
Debtoss.

25. The Deltors, 33 propopents of the Plan, have complisd with cach of the
zpplicable provisiors of the Barknmptey Code inchiding, without limitation, Sections 1123 and
1126 of the Banlcruprey Code, and therefors have sstisid th> requirexaeas of Seefion
1129(a)(2) of the Bankyupicy Cods, 23 follows: (a) the Debtors are proper debtors under Secdon.
109 of the Banlcmptcy Codz and proper proponcas of the Pl under Section 1121(a) of the -

Bankruptcy Code; (b) the Debtre have complied with each of the z:pplicﬁbl: provisions ofthe -

: Bankruptcy Code, cxcept as otherwise provided or permiitted by orders of the Court; and () the: -

Debtors have somplied with sach of the applicable provigions of the Bankruptcy Code, ther.. .
Bankrantey Rules, the Voting Procedures Order and the Ventas Veting Stipulatica in
TransTitting notices and solicitartion materials and in solciting and tpbulatng votes on the Plan. -

26. The Plan has been proposzd in good faith and net by @y means forbidden by

" law. Tn deteomining ther the Plan hes beea proposed In good faifh, the Court bas examined the

totality of the cireumstances surrounding the filing and progecution of the Debtors’
Reorganization Cases aud the Sormulation of the Plan. The Deburs” shapeer 11 cases were ed
and the Plan was proposed with the proper purpose of reorganizing the Debtcrs, ad
cxpeditiously making disriburions to eir creditors, Furtheamors, the Plan is the product of
extmsive, 2nms’ leagth negotations amang the Dabmors, Venmas, the United Staies, the Creditors’
Coummittes, csctaia helders of fho Senjor Debt Claims and Subardinsted Notebolders, ad each
of their respective counsel and financial advisors. The Plap refjects the results of these
negotatons and is refleetive of the intarests ofall tho Estates’ constimencics. This, th Plan

satisfies the requirements of Section 1139(a)(3) of the Bankruntoy Code-

9
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27. Any payments made orto b; made by the Debtors for mca or for casts and

expenses ig, o ip connection with, the Debtors' chapter 11 cases have, to the extent required by

the Bankzuptey Code, the Bankmptcan.Isandﬂu Ordess of thys Court, been approved by, or
are subject 1o the approval of, this Court as reasonable, Accordingly, the Plag satisfies the

mqu:rmm of Seetion 1 129(a}(4) of the Bankruptey Code.

28 Section 8.07 of the Plan provides that Reorganized Vencor shall have a board

of dicectors consisting of soven (7) directors. ‘The Board of Directors or other cumreat intemal
governance, as spplicable, of te other Reorzanized Directars shall mitally remain the same.

; The names and afSliztions of de parsons designated pursuant to Section 847 of the Plan 25 the
initia] members of the board of directors of sach of the Rco::gamzcd Debmors were disclosed to
this Court nrier to the Confirmation Hearing. In adcition, e Debtors disclosed the identity of
axy insiders that will be employed by the Reorganized Debtors and the nators of their
compensation. The appoiotment to such offics of each of the proposed dirsctors and officers of
each of the Reorganized Debtors is consistent with the interests of creditors and squity security
holders and with public policy with respect to the manncr of selection of any officar ot director
of the Reorganized Debtars. Accordingly, e Plan complies with Section | 123(aX7) and
1 125¢a)(5) ol the Bankruptey Code. '

29. Section 1129(2)(6) of the Bankrupwoy Code i3 satisfed because the Plan does
Do provide for ary change in rates over which a governmental regulstory commiasion kas
jurisdicton.

30, With respect 10 each impaired Class of Claims or Interests; zach holder of 2
Oaﬁ or Interest in such Class: (g) has accspted the Plans or (b) will recedve or t=tain under the

Plan, on account of smuch Claim or Interest, property of 2 value, as of the Effective Dats of the

10

TRADEMARK .
REEL: 002946 FRAME: 0910

Lera
seTimren



FROM

(FRI) 4.20'01 7:32/8T. 7:23/NO. 4861863201 P 26

Plan, that is not less than the amoutt that such holder would so receive or retain, if such Debtor
were to be liquidated under chapier 7 of the Bankruptcy Code on such date. Accordingly, the

Plan is in the best imereste of the creditons and satizfies the requirements of Section 1 129(K7) of

the Bankrmptey Code.
' 11. As evidesced by the Votng ASidavit aod the Supplemental Voting Affidavit,

- the Plan has been accepted by sach of the Vioting Classes in aceordance with Section 1126 of the

‘Bagiguptcy Code 2nd consistent with Bankruptcy Rule 3018, the Voting Procedures Crdér and

the Ventas Voting Stipnlstion.
32. Tae Plan is decmed rejected, pursuan 1o Section 1126(g) ofthe Bankmmpicy

" ~Code; by the mismbars of Classes 78, 10, 11A, 11B, 124 md 123, who will receiveno -

. disribotion and retain ao intezest oo account af their zespective Claims or Interests, exczpt as

otherwise pravided for under this Order.
33. With respect 10 each Class of Claims or Interests designated by the Plan, other

than Classes 7B, 10, 11A, 113, 12A and 12B, «ither: (3) such Class has accepted the Flan; of
(b) such Class is not impeired vnder the Plan. Accordingty, the requirements of Section
1129(a)(8) of the Banknupicy Code have been satisficd with respect to all Claims agd Interests
otbmhmhq;eincasw 7B. 10, 1LA, 11B, 12A and 128, The Plan nevertheless may be
confirmed with respect 1o these Classes beezuse, as stateq below, the roquirements of Seston
1129(b) of the Bankruptey Code are satisfied with respect to these Classes.

34. The wearment of Allowed Adminierative Claims, Allowed Tax Claims and
Allowed Priority Claizss tndar Sections 201, 2.03 and 4,01 of the Plan satisfiss the applicable

requizements of Seetien 1125()(SNA)(B) and (C) of the Banirapwy Code.

11
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et = mmarins cw——

35. The Plan has been accepted by Classes 3A, 5B, 4, 5, 5 and 74, and, therefore,
has becn aceepted by at least one impaired Clase of Claims or Interests, which acceprance has
been determined withaut includng any acoeptances of the Plan by any insider holding 2 Claim in
such Cless. Accordngly, the reguiremnents of Secticn 1129(2)(10) of the Bankruptcy Code are
satisfied with roepect 1o the Plan
) 36. Tue Plan satisfles Section 1129(a)(11) of the Bankmptcy Code becausa
conﬁnnziinr; of the Plan is not likely to be followed by ligomidation or the need for firther
firancial reorganization of e Reorgamzed Debtors.

o 37. The fees-payrble by the Debtors to the United Siates Trustes or the Clack of
this Cout, as provided under 28 U.5.C. § 1930(2)(6), constitutc séminiswative txpenses extitled
to priovity under Section 507(a)(1) of the Banknuptey Code and the treatment of su.ch focs in the
Plan satisries the requirements of Section 1129(z)(13) of *hé Bankevntsy Cade.

38. To the extent the Debtars are required to continue te provide any retiree
benefits (25 that tezm is defined under Section 1114 of the Bankruptey Coﬂc), such bepefits chall
be contmued und2r the Plan, and the Pl satisfiss the requirements of Secrion 1129(2¥(13) of the :
Bankruptcy Code.

39. The requirements of Section 1 125(b) of the Bankruptey Code um: setisfed as
 holders of Claims in Classes 7B, 10, 114, 11B, 12 and 128 besausc the Plan does oot
discriminate uafaisly, sed is fuir ad equitsble, with respect fo cach Class of Claims or Intersets
that is Iespaired under, and that has not accepted, the Plan, zud no kolder of any Interests of the
Debrors that is junior to the Interests of such Classas will teceive or retzin any property noder the

Plan on acconnr of such funior Interests.

12
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40, Other than the Plan, 1o plan has becn fil=d In these casss. Accordingly, the
requireraems of Section 112%(c) of the Bankruptcy Codz have bey satisfied.

41. No party in ixterest that i< a governmental urit has requested that the Court
nor conorm the Plap on the grounds that the pdnci;al purpose of the Pl is the avoidancs of
taxes or the avoidance of the application of Secdon 5 of the Securities Act of 1933, 15 U.S.C.

§ 77e, and e principal purpose of the Plag is not such aveidance.. Aszcordingly, the Plin

. satisfics the requirements of Saction 1129(d) of the Banknuptey Cods: -

42, To the exteat the terms of this Order mey be consiimed 1o constinue -

- modifications to the Plan (the “Plan Modifications™), mch. Plan2odifications do not matexially
- oradverscly affeet or change the weatment of any Clafmi‘againstor Interest in any Debtor.
- . Agcordingly, pursiant to Bankmmptey Rule 3019, the Plan Modifications do not require additional

disclosure under Secrion 1125 of the Banknuptcy Code or the resolicitatian of acceptances or
Tejections wpder Section 1126 of the Bankquptey Cade, nor do they requirs that holders of Claims
against.or [oterests in any Debtor to be afforded an oppartunity to champe previorsly cast |
accepmances or Bjections of the Plan as filed with the Court. Discloswre of the Pl
Modificxgons on the recard at the Confitrmtion Hexring constitutes dae m:ﬁdmx aotice
thereof under the circemstances of thess Reorganizztion Cases. All references 1o the Plan in this
Order shall be to the Plan a8 o modified.

43. Based wpon the recard before the Cout, the Debtors and their agams, coumsel
and finameial advisors have solicited votes on the Plan in good faith and in compliance with the
applicable provisians of the Baniguptey Code and are entitled to the protections affordsd by
g:cdom 1125{e) of the Bankquptcy Code and the exculpatory and injunctive provisions set forth

in Articls XT of e Plan. .

13

e -

—TRADEMARK=—-=

REEL: 002946 FRAME: 0913 °



FROM ' (FRI) 4.20'01 7:32/8T. 7:23/NC. 4861863201 P 29

B

44. The Debtors, the Venas Entities, sach of their respective Representatives,
bevefit plag administratars and trustees, and their officers, directors, employets, agents, advisors,
Tegal and Snancial advisors, artomeys, professiopals, principals mnd seets, the Crodiors'
Camminee and its members, officers, directors, employees, agenrs, adﬁsoxs.. legal and financial
advisars, axtomeys, professionels, principals and agents, the holders of the Seaior Debt Clairs,
their officers, duwciors, smployess, agents, advisors, Yeral and Snendial advisors, alomeyy; - -
prefassionals, principals and agents, and the Subardinared Noteholders, their officers, disectors,
smplayess; ageuts, advisors, legal and Snancial advisors, attomeys, profassionals, principaks md -

" agents (ezch of the foregoing solely in their capacity as such), have acted in good Erith anidn .
complimes with the applicable provisions of the Bankruptcy Code pursuant to Sectien 125()
of the Bankrupicy Code and 1129(a)(3) of ‘be Buakruptcy Code, with respect  the
administration of the Plan, the solicitation of acceptances with regard thereto and e property to
be distributed therennder.

. 45. The Cowrt may properly retain jurisdiction aver the matters set forth in
Section 13.01 of the Plan

44. Upom engy of this Order, zach of the canditions to confirmation comainad in
Sectian 10.01 of the Plan shall have been sstisfied.

NOW THEREFORE IT IS HEREBY ORDERED, ADJUDGED, DECREED
AND DETERMINED THAT:

1. To the extent that any objections have not bem withdrawm or resaived by
stipulation prior to the entry of this Confirmation Order or mnotmsolvadb;' the retief grapted
hersm or as stated on the record of the CanﬁunarionHurix}g, all such ohjectons are herehy

14
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syerruled. The stipulations emtered Into with (a) the State of Georgia, Department of Revenue
(D.L 5834), (b) the Louisiana Department of Revenue (D L 5835), (c) the Missouri Department
of Revenne (D.L 5836), (d) the Temmessee Departaent of Revemue (D.L 5837), and (e) the Texas
Tax Anthorities (D1 5338) fally resolve the objections raiszd by these parties and govern the
Testment of the claims of these eatities uader the Plan. |

2. The findings of this Cowt set forth shove and the conclusions of law stated

herein shall constinne fiudings of fact and eonclusions of law pursuant to Baskruptey Rale 7052,
made applicabie to this praceeding by Bankruptoy Rule 9014. To the extent sny Sodings of fact

" shall be detrrmined to be 3 conclusion of law, it shall be o deemed, and vice versy.

3. The Plan cornplies with the raquirements of Ssections 1122, 1123 and 1129 of

te

the Bardauptcy Cods.
4. To the extent the IRS holds an allowed claitn properly classified, and to the

exient entitied to fterest, the interast rate shall be at (he federal sratwinry rats as provided by the
Intemal Revermue Cods.

S. The Plan (as modified Yy any medifications contained in this Confimmatian
Order)is mnﬁrmedxmdczSecﬂcn 1129 of the Sankruptey Coda.

§. The provisions of the Plan and this Confirmatien Order, ficluding the findings
of fact and conchusions of lzw set forth hersig, are mﬁcvmble and motually dependent. _

7. Plap Clagsiffeadoy Commoliing. The cleassification of Clzims and IzTests for .
purposes of ths dismibutions  be made under the Plan shall be govemed solely by the tamms of
the Plan. m:)asaﬁuﬁmmdammofamifmy,sammmw@wu
num:dbymencwm'ae&:mh@wémﬁmmﬁngonmimnﬁ)mmfmmmme
Ballots solely for purposes of voting to accept or reject the Fla, (i) do not necesserily represent,

15
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and ig oo cvm;hznbcdeancdmmodi&Oro:hcrwiseﬁctthcacmal classification of such

Claims or Interssts mnder the Plan for distributiog parpeses sod (i) shail pot be bindi 2 on the
Debtors, the Pstates, or the Reotgamzed Debtors,

- pwovisions of Asticle XL, including Sections 11.01, 11.02(s), 11.02(b), 11.03; 1104, 11.05,

- %1106, 11.07 and 11.08 of the Plan, as restated or amended by this paragraph, are incorporsted

-~

e

- herein by rei‘m::c: as if set forth hezein jn 2xtense. Notwithstanding amything'to the contrary

= contained In the Plan, nothing in Article XT of the Plaqn shall be construed-as providing 2

~ discharge or relcase of any claims thar have been or may be asserted by Comerstons Insurancs
: Lompany (“Cormerstone”) against any of the Ventas Parties or by one crmore of the Vemtas
- Parfles.against Comerstone. The evidence presented in connection with the Camfirnation,

. ‘Hearing establistes that the releases of the nondebtor Entities comtoined inn Article XI of the Plan

aze fair and necessary 1o the reorganizarion af the Debtors, and that the nopdebtor Entities

. Teceiving the benofit of the releases contaimed in Article XI of the Plan have made substantial |
conuibwions ioward the reorgagization of the Debtors, which are imregral 1 the effectuation of
the Plan and the consunwnaian of te transactions contumplated therein (incinding, without
Rmitstion, the fmdin.g of distributions o helders of Allowed Claims and the Debtors*
performance under the contracts and leases assumed pursuant to the Plan),

| johre. Except 2s na: forth

In the Plan ot this Confimnatiog Order, ths Debtors shall not be desmed to have waived or

relinquished;

()  any dghts or cames of acton (prepetition ar postpetition) that the Debtars
ar the Raqroanized Dabtars may have corpenrty of which the Recrgmmized
Debrtors my choose 10 assert on behalf of their Estats under any

16
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provision of the Banknuptcy Code or any sinxilar applicable non-
bankruptcy law, incloding withont limitation, (f) breach of conrract claizns,
(iY) the avoidance of 2ay trausfer by ar obligation of the Debrors or (iif) e
turnover of ay property o the Estates, all of which are expressly reserved
by the Plan and may only be mirsued by the Reorgamizad Debtors;

(i)  anmyclaim, cavse of action, right of setoff, ar other legat or equitzhle
defense which the Debrors had immediarely prior to the Petition Dats,
ag;instorwﬁhrcspecttcmyCIaimIcﬂundmadwUdmpdtedbythc
Plao. The Reorgamized Debtors sball have, rotain, reserve and be entitlad

. tnascrtallmﬁclaims,cmwofacﬁmﬁ@mofsmﬁ‘andotbxlegal
or equitabie defenses which they had immediately prior to the Petition

..Dae flly agif the chaprer {1 cases had not besa commenced; 2ud &l of.

. ’dmezgan'zAdbebm'bgalmdeqt&hbleﬁgbnresgecﬁnganydaim.
ledt nnaltered or Unimpaired by the Plan may be agserted after the -
Confirmation Date to the same extent a3 if'the chapter 11 cases had not

-been commenced.

10, As of the Effective Dare, ths Government Settlement md the allowsmee and o
semlement o the Class 6 Claims and the psyment of such claims, ss set forth in Seotions $.05
and 6.12 of the Plan, is 2pproved as a good fith sompromise and seftlement pursnant to
Baukmpry Rule 9019, aud the Govermment Settlement, includipg the settlement amount
allacared for each of the Qui Tam Actions as enumerated on Schedule E 1 the Plan, is fair,
adequare and reasomgble under all the ciroumstances. As to Unmited Stafes. et al_ax re], Phillip DS-
Mgk, etl, v, Behavipml Fealtheare Com.. ¢t 3l referenced on Sebedule E and Exhibit 5 to the
Plag, the govamﬁem's setlement of tiris Qui Tam Action is eﬁ'ccﬁvéit.% tgoaxmn: the Uzited
Staces has autharity 1o compramise and settls this Qui Tam Action] I the evest the United

‘—-Sms doss not have autliority to campronrise 2nd seals this Qui Tam Action, the Claims refating
0 this Qui Tam Actiop shall b treated 2s stared on the rocord ot the Confirmation Hearinga.s =S5

11. As of the Effective Dute, the Tesiment provided to the Ventas Entities under
the Plan, melnding, without imitaton, tnder Section 5.04 and Article XT of'the Plan, comstitute &

Eood faith compromise and settlernent pursnam 1o Bankruptey Rurje 9019.

3 " C.
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12. All settlemnents in these cases, incinding sectlements with the creditors in Class
34,3B,4,5,6, 7A, 3 and 10 are hereby approved as good fidth compramises and settlements

Pursuant to Bankruptey Rule 5019
13. Binding Fffect. Pursuant to Section 1141 of the Bankruptcy Code, sffactive

“as of the Confirmation Date, but subject to the accurrences af the Effective Date, and extept as

expressly provided {n the Plan, the Plan Documents or fhis Confimation Crder, the provisicns of
the Plan (tmcludizg the exhibits to. and all documents and agrocmenrs comemplazed by aad
execured pursnam 1o the Plan) and this CannmzbnnOzdm-a‘hallBe binding on (i) the Debtors,
(11) the Reorganized Debtors, (i) all holders of C}mmrzgzmst md Intzrzsm in the Debtors,
whether ¢r not impaired under the Plan and whether or not, if impaired, such holders accepted
the Plan, and (iv) esch Person or Ennity acquiring property under the Plan. The holders of liens
sadsfied, discharged and released under the Blan shall execute amy and all documentation
reasonably requested by the Debtars or the ngmmdDebm evidencing the satisfaction,
discharge and release of such Heas and such tiens shall be déémed satisfied, discharged and
Teleased by operation of this Order.

14. Ravesting of Agzetg. On the Effacrive Datn, the assets of the Debtors shall
est in the Reorgenized Debtors. Thoeafier, the Reorganized Debtors may cperate their
businesses azd may use, acquire, and disposs of property frez of any Testrictions of e
BmhuptyCoﬁqtththt:yRuhsmdﬂw Court. All propesty of the Reorganized Debtars
stallbe fres and clear of 21l Clsims and Interests, and all such Claims and loperests shall be bo
distharyed mdr:bsedmd:ekeoxjgnnizedDabtom, except as spesifically provided m the Plam,
the New Coilatera] Documents, the New Samior Sestred Credit Agreement, the New Senior
Secured Notes, ri:a Exit Facility, the Ameaded Ventas Leases, the Tax Refmmd Escrow
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Agreement o7 2oy other Plan Document of any docnments or instrumens exesuted m accordance
therewith, or the Confinmation Order,

LS. Assumption and Retestioq of Contraets and Leasss, Subject i Section 5.04

ofthe Plan. on the Effective Date, sll executory camracrs and mnexpired leases, including the

‘Fin Veqtes Leases as assumed and simultaneously amended to become the Amended Ventas

L=ases,; of the Estates shall be assimed by the Debiorg pueiant % the provisiogs 4f Sections 365
and1123 of the Bankrupiey Cods, exespt: (1) any executory contract or um:xirired'l‘e‘ase'ﬂm is .

the subjectof a scparatz motion Aled pursuant to Section 365 of the Bankmpmyc‘aue by tha .

‘Deotorspnvrto the Confirmation Date; (ii) such contracts or Jeases ag mhstaionhb;brtSto

- thePlan Supplément Gled by the Debtors on or before the Effective Date; apd!(if)-atkexecutory -

eontracts or uneapired leases rejested wnder the Plan or by order of the Count watered bedbre the
Efiective Date 2ad not subsequenty 2ssumed pursuant % an order of the Court. Anysorder
enmadaﬁcrtthmﬁmaﬁnnDambythaEmhuphy Cowt,xfxuoﬁ:zandhmﬁng,
@horizing the rejection of an &xecutory contract or umexpired Jsase (other than a comract or
le2se governed by Section 5.04 of the Plan) shall cmee such Tejection ta be 2 prepetition breach
under Secticas 365(g) aud 502(g) of the Banknupicy Code, a5 if such relisf were granted and
such order wers entered prior to the Confinnation Dare, Any Claims arising out of the rejaction
of executory conmtracte or legses (other theg 3 conmact or lease govemned by Section 5.04 of the
P'lan) must be fled with the Court within the later of the time sct by any Final Ord::rz_yecung
snnhm::umryconuactonmexpuzdlmseoﬂodawaﬁar&ummvem Any Claims not
filed within sach nmewﬂlbeﬁombmdﬁummaﬁcnagxinsrmyoﬂthebm or
Resrganized Detnors, the Sstates and their property. Exeept provided in Section 5,04 of the

Plag, the Reorganized Debtarg shall pay allawed cute mmoynts arising from the assumption of
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eXECTOrY SOMUracts of leases as Adminiswrarive Claims under the Plan withont the pead for the
Bling of 2 proof of claim by the claimant. In addition 10 the retention of furisdiction provision
contained m Section 13.01 of the Plan and gubject to the provisians tharcof, the Conrr sxpressly
Tetams furisdiction to resolve Zny disputes between the Reorganized Debtors and aparty to an
‘executary contract of lease that is assumed ragarding the cur= amount that is owed as z result of
th:assmpmon of the comract or lease, which cither party can seek 1o tesolve! oy application s

the Court on ar atter forty-five (45) days after the Effective Date if the parties are unable to

_ resolve the dispute consensually.

18. General Avthorizstions, The Dedtors and the Reorganizad Debtorg are
stthorized and empowered purseant to Secdans 105 and 1142(b) of the Bankraptcy Codz, and a
applicable, Section 303 of the General Corporation Law of the State of Delaware,
3 Del. Code § 303, and any other applicabic stats luw to'take any and a1l 2ctions reasomably
Decessary to implement the Taasaclons contemplated by the Confirmation Order (inclnding
witiout lmitation transaedons contmplated by the ?Tan md Plan Documents 25 canfirmed
under the Canfizmation Order), all without farther corporate action or xcrion by (or vote of)
dircciors or stockholdszs of the Debtars or Reorganized Debtors, including, without lmitatior,
the following: (4) to reconstitnte the board of directors of each Reorganized Debtor; (b) to
amend the Reorzanized Debtors’ respective eertificales of incorporation ad by-laws, inzinding
without limitation to sffectuate acfzange of ame with respect to Reorganized Vencor and certain
of'the ober Reorganized Debtars, provided that amy such amended cemificates of incorporartion
aud amended byiaws shall continue to prohibit the issuance of nog-voting equity seourities; (c) w
merge any or aﬂ of the Debtors; (d) w ent=r into, excoute and deliver the Bxit Pacility and the

Plan Documens, including withow: limisation the New Senjor Secared Credit Agroement, the
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New Senior Secared Notes, the New Colateral Decunents, the Amended Veqtas Leases, the
Registration Rights Agrecment, the New Warrant Agresment and the Tax Refind Escrow
Agreement; (e) to adopt 2ud implement the Long-Term Incsntive Plan, the Restrictad Share Plag
and the New Stock Option Plan, and 1o pay the Performance Bonuses and Ratention Bormses, to
the extent not previously authorized by the Court and/or paid by the Debtors; and (f) to suthorize
" v wthe EppropTiate officers cftheReotg.mizedDebtm o executeanydommuia,m or
i, agrecments ﬁecessay, and perform any act that js desirable oT Tequired to comply with the tzrms
+ "and conéitions of the Plan and consummation of the Plan, including all docurnents necessary and
. appropric o execute and consummare the Exit Facility. Such actens are spproved in all
Tespects and shall be deemed to bave oseurred and be =ffective on the Effective Daza.

17. Subordinafion Rights. Subject to the provisions of Section 8.15 of the Plm, a5
of the Effective Date, to the (ullest extent pernitted by applicable law (inelnding bur not fimired
o subsectons (a) or (¢) of Section 510 of the Bazkruptcy Code), all- Claims against and Interests
in the Debtors and all rights and claims between or among creditors or holders of Interests
relating in agy manver whatioover 2o Claims agzingt or Mterests in the Debtors, based cn aay
suberdination tights, cither contractal, legal or cquinable, shall be terminarsd and discharged in
the mammer provided for in the Plag, amd all such Claims, Iatarests and rights so based and all
such subordination rights to which any Satity may be entitled shall be frrevocably waived by the ,
accspiance by such Entify of the Plan or of sny distribution pursuant to the Plag.

18. Statuz of Corporate [ndemmities. The contianance of the Corparaic
Indsmnities by the Reorganized Debtors, 35 provided in Section 12.03 of the Plan, shall be
authorized 2nd approved in all respects withowt any requirement of further action by
stockholders or directors of any of the Debtors or Renrganized Debtors.
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19. No Post-Confirmatiop Amendment ot Filing of Claims, Except as otherwise

provided hegrin or in the Plan, 2 CIaimmy aot be filed or amended after the Confirmation Dats
withont the prior authotization of the Court and, even with sush Court autherization may be
2m=aded by the holder of such Claim tolaly to decrease, but a0t to increass, the amoung or

-prjorityofthe Clazm. Except as uthuv&sepm@dhnchnrinthe?lm 3 Clagm filed or
traended after the Confinnation Date shall be decmed disallowed i fill and expunged without
any action by the Debtors or the Rearganized Debiors if prior Court authorization hes not been
ootained.

' -+ 20. Eaymem of Fees. Asset forth in Section 14.07 of the Plan, all fees payapie:
pursuan: 1o Section 1930 of Title 28 of the Unitad States Code shall be paid on or beforeths. : - .-
Eifecuve Date, and 1o the extent required and maless relisved of these obligations by further
Crder of the Coure, shail be paxd unx] the Reargagization Cases are cloged.

21. Rezention of Nmisdiction. Notwithstanding confirmatien of the Plag or
o