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~ State of California
Secretary of State |

I, BRUCE McPHERSON, Secretary of State of the State of
California, hereby certify: | .

That the attached transcript of (O page(s) was prepared by and
in this office from the record on file, of which it purports to be a copy, and
that it is full, true and correct.

"IN WITNESS WHEREOF, | execute this
certificate and affix the Great Seal of the
State of California this day of

JUN - 3 2005

S e

: BRUCE McPHERSON
Secretary of State
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SECOND AMENDED AND L N Z
RESTATED ARTICLES RPN
» OF INCORPORATION OF P
SENOR FELIX'S GOURMET MEXICAN FOOD, INC. i) S

RJc‘( Palmer and Jim Lee certify that:

Fxrst. They are the Prc51dent and Secretary respectively, of Senor Felix's Courmef
Mexican Food, Inc., a California corporanon (the "Corporation™).

Second: The Articles of Incorporation of this Corporation are amended and restated to
read in their entirety as follows: '

| B

" The name of this Corporation is Fresh Food Cdncepts,‘Inc. This Corporation is a close
corporation. All of the Corporation's issued shares of all classes shall be held of record by not
more than 35 persons. ‘

IL

" The purpose of this Corporation is to engage in any lawful act or activity for which a
corporatlon may be organized under the General Corporation Law of California other than the
banking business, the trust company business or the practice of a profession permitted to be
incorporated by the California Corporations Code.

HI.

A. This Corporation is authorized to issue two classes of stock to be designaied,
~ respectively, "Common Stock" and "Preferred Stock.” The total number of shares which the
" Corporation is authorized to issue is 26 300,000 shares, 17,000,000 shares of which shall be
Common Stock (the "Common Stock™) and 9, 300,000 shares of which shall be Preferred Stock
(the "Preferred Stock") S

B. 3 000000 of the authonzed sharcs of Preferred Stock are he"eby designated
: "Seriés A Preferred Stock” (the "Series A Preferred"). 4,000,000 of the authorized shares of
Preferred Stcck are hereby designated "Series B Preferred Stock" (the “Ssries B Prefemed”).
1,300,000 of the authorized shares of Preferred Stock are hereby designated "Series C Preferred
Stock" (the "Series C Preferred" and, together with the Series A Prefeived and the Series B
Preferred, the "Junior Preferred”). 1,000,000 of the anthorized shares of Yreferred Stock are
hcrcby destgnated as "Se"xes D Preferred” (tbe "Series D P*chrvcd" and, xo'[,cd‘ler with the

C. 14,000,000 shares of Comiron Stock are hercby dca;gnatcd Claas A Common
Stock (the "Class' A Common™), 1,000,000 shares of Comnmon Stock are herehy designated
Class B Common Stock (the "Class B Common") and 2,600,000 shares of Common Stock are
hereby designated Class C Common Stock (the "Class C Cominon” and, together with the Ciass
A Common angd Class B Common the "Commog Steck™). : .

RmorFeht sl Anles Fiscldoc .
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D. The rights, preferences and privileges relating to the Series Preferred and the
Common Stock are as follows:

‘ | Voting Rights. Facept as otherwise required by law, each of the Series A
Preforred, the Series B Preferred and the Series C Preferred shall be non-voiing stock, Where
required by law, the Series A Preferred, Series B Preferred and Series C Preferred shall vote
together with all cutstanding shares of Commen Stock, as one class of stock. On all other issues
submitted to the stockholders of the Corporation for a vote, the Class A Common, the Llass B
Common, the Class C Common and the Series D Preferred shall vote together as one class and
shail be entitled to notice of all stockholders meetings in accordance with the Corporation's
bylaws. The holders of Class A Cormmon, Class B Common and Class C Common shall be
entitled to one vote per share. The holders of the Series D Preferred shall be entitled to an
aggregate number of votes equal to (a) the total number of Common Stock votes divided by the
Junior Percentage multiplied by (b) the Series D Percentage (the "Total Series D Preferred
Votes"). - The Total Series D Preferred Votes shall be distributed ratably among the holders of
Series D Preferred based upon the number of shares of Series D Preferred held by each such
holder as of the time any matter is to be voted on by the Corporation’s stockholders.

2. Dividend Rights.

{(a) - When and as declared by the Goard of Directors and to {he exient
permitted under the General Corporation Law of California, the Corporation shall pay dividends
to the Series A Preferred, Series B Preferred and Series D Preferved and the holders of such
Preferred shal! be entitled to participate in any divids nds declared by the Board of Directors in
the following maunner: ' ' ' .

{i) Holders of Series D Preferred, as a separate class, in
preference to the holders of the Junior Preferred and any other capital stock of the Corporation
(such osher stock, the "Junior Stock™), shall be entitled to receive a portion of any dividend
proposed to be paid by the Corporation equal 1o the Series D Percentage (as defined below)
(ratably among such holders based upon. the number of shares of Series D Preferred held by each
such holder as of the time such dividend is dzclared); i ' ' ‘

: (i) Holders of Series A Preferred and Series B Preferred, in
preference to the holders of the Scries C Preferred and any Junior Steck, shall be entitled to
receive a portion of the balance of any such dividends in an ansount cqual to the Unpaid Senes A
Preferred Yicld (as defined beiow) and the Unpaid Series B Preferred Yield (as defined below),
respectively, on each shere of Serics A Preferrd and Series B Preferred (as adjusted for any
stock dividends, combinations, splits, recapitalizations and the like with respect to such shares)
held by such liolder. ’ :

S (A)  The "Ugngpaid Series 4 Preferred Yiekl" of aoy shars of
Series A Preferred means, &5 of any date, an amount equal to the excess, if any, of (x) the
aggregate Scrics A Preferred Yield uccrued on such share of Serics A Preferred for all periods
prior te such date, over (¥) ihe aggreszate amnount of prior distritutions made by the Corporstion
in cash that consticutes payment of e Seties A Prefurred Yield ou such share of Sengs A
Preferred. The “Serigs A Prefered Yield” means, with rospect to each share of Series A

SenjorFelisAecdRAnciaz_Fiicdl dac ’ . 2
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Preferred, the amount accruing on such share of Series A Prefeived at the rate of nine percent
(9%) of the aprlicable Original Issue Price (as defined below) per annum for the first two years
from the date of issuance and fourteen percent (14%) of the applicable Original Issue Price per
annum thereafter, S

 (B) The "Unpaid Series B Preferred Yieid" of any share of
benesB Preferrad means, as of any datc, an amount equal to the excess, if any, of (x) the
aggregate Series B Preferred Yield accrued on such share of Series B Preferred for all neriods
prior to such date, over (y) the aggregate amount of prior distributions made by the Corporation
in cash that constitutes pzyment of the Series B Preferred Yield on such share of Series B
Freferred. The "Series B Preferred Yieid" means, with respect to each share of Series B

- Preferred, the amount accruing on such Series B Preferred at the rate of nine percent (9%) of the

applicable Criginal Issue Price (as deﬁned below) per annum.

: (C)  The "Original Issue Price" of each share of the 3 Series A
Preferred and Series B Preferred shall be Cre Dollar (§1.00).

M) - Dividcnds on the Series A Preferred and Series B Preferred shall
be payable only when, as and if declared by the Board of Directors, but shall be cumulative from
the date of issuance and shall be payable quarterly in arrears on or before the 15th day of cach
March,; June, September and December of each year or, if not a business day, the next
succeeding business day. Any dividend payable on the Series A Preferred and Series B Preferved
for any partial dividend period will be computed on the basis of a2 360-day year consisting of
twelve 30-day months. The date on which the Corporation initially issues acy Series A Preferred
or Series B Preferred shall be deemed to be its "date of issuance” regarcless of the number of
times transfer of such Preferred is made on the stock records maintained by or for the

Corporation and regardless of the number of certificates which may be issued to evidence such

Preferred.

(c) Dividends w‘ll be payable to holders of record as the} appeat in
the stock records of the Corporation at the close of business on the applicable record date, which
shall be the first day of the calendar month in which the ‘applicable dividend payment date falls

«d Aatn

or on such other date designated by the Board of Directors of the Corporation as the recc:d date

for the payment of dividends on the Series A Preferred and Series B Preferred that is not more
than Linrty (30) noz less than ten ( 10) days prior to such d1v1dend payment date

: _ 9 Dmd nds on the Series A Pxefencd and Series B chterred ahall
accrue whether or not the Corporation has eamings, whether or ot thers are funds legally

availabie for the payment of such dividends and whether or not such dividends are declared.
Accrued but unpaid dividends on the Series A Preferred and Series B Preferred will accumulate
as of the dividend payment date set forth in cc‘tion 2(b) on which they first become payable.

{(e) So long as any sharcs of Series D Preferred shall be uuts*,aﬂdmg,

RO divu‘e'ld whether in- cash or property, -shall be paxd ot declared, notr shall any other

disiribution be made, except as set forth in Section 3(a} below, on any Junior Freferred or any
Junior Stock, nor shall any shares of any Junior Preferred or anv Runior Stock of the { ‘orporfmon

be purchased, redeemed, or otherwise acquired tor valuc b+ the Corporation {except for

SemorPehuAardRArnclcs_Filédl deic : 3
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acquisitions of Common Stock by the Corporation pursuant to agreements which permit the
Corporation to repurchase such shares upon termination of services to the Corporaticn) until all
dividends (set forth in Section 2{a)(i} above) on the Series D Preferred shall have been paid or
declared and set apart. The provisions of this Section 2(¢) shall not, kowever, apply to (i) a
dividend payable in Common Stock, (ii) the acquisition of shazes of any Junior Preferred or any
Junior Stock in exchange for shares of any Junicr Preferred or any other Junior Stock, or (iii) any
liquidation or winding up of TestaRossa Inc. ("TestaRossa") alone as sst forth in Section 4
bejow.

M So long as any shares of Series A Preferred or Serics B Preferred
shall be outstanding, no dividend, whether in cash or property, shall be paid or declared, nor shall
..., “wor distribution be made, except as set forth in Section 3(a) below, on the SeriesC
Preferred or any Jusior Stock. nor shall any shares of the Series C Prefarred or any Junior Stock
of the Corporation be yurchasca, redeeme ™ or otherwise acquired for value by the Corporation

(except for acquisitions of Common Stock by tbe Crporution pursuant to agregments which

permit the Corporation to repurchase such shares upon termination of services to the Corporation
or in cxercise of the Corporation 's right of first refusal upon a proposed transfer) until all

dividends (set forth in Section 1(a)(ii) abuve) on the Series A Preferred and Series B Preferred

shall have been paid or declared and set apart. The provisions of this Section 2() shall not,
however, apply to (i) a dividend payable in Common Stock, (i1) the zciuisition of shares of the
Series C Preferred or any Juuior Stock in exchange for shares of the Series C Preferred or any
other Junior Stock, (iii) any repurchase of any outstanding securities of the Corporation that is
appreved by. the Corporation's Board of Directors, or (iv) any liquidation or winding up of
Testa™ ossa alonc as set forth in Sechon 4 below.

(9)  Any dividend payment made on shares of any Series A Preferred -

or Szrics B Preferred shall first be credited against the carliest accrued but unpaid dividend due
with respect to such shares which remains payable. Holders cf any Series A Preferred or
Serics B Preferred shall not be entitled to any dividend, whether payable in cash, property or
stock in excess of full cwnulative dividends on such Series A Prefeired or Series B Preferred as

3. - Distributicns Upon Liquidaticn of Cétvbraﬁon and TestaRossa.

- Upon any liquidation or winding up of the Corporation including TestaRossa, its wholly owned '

subsidiary, whether voluntary or involuatary (esch of the foregoing referred to herzin as a
"Liguidation Event™), the available assets of the Corporation shall be distributed, in each case if
and only to the extent assets are available, as foilows: ’ ' ‘ '

: : (a) - Before any diztribution or payment shalt be made to the holders of
any Junior Preferred or Junior Stock, the holders of Series D Preferred shall be entitled to receive
that portion of the aggregate amount of the aveilable assets of the Corporation distributed upon
any Liquidaticn Evént equal to the Series D Percentage (ratably among such holders based upon
the number of shares of Scries D Preferred held by each such hoider as of the time of such
Liquidation Event). The "Serics D Perceatage” shall initially be equal to 75%, based upon
759,900 shares of Series D Preferred initially outstanding (the “Initial Series D Issuance™). The
Stviies D Percentage shall be subject to adjusunent vpon ihe issuance of additional shares of
Series D Preferred (th: "Additional Ssries D Issuance”). In instances in which the Series D

: 4
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Percentage is subject to adjustment hereunder, the Series D Percentage shall equal (i) the Initial
Series D Issuance plus the aggregate number of prior Additional Series D Issuances plus the then
Additional Series D Issuance divided by (ii) 1,000,000 plus the aggregate number of prior
Additional Series D Issuances plus the then Additional Series D Issuance. :

’ _ (b)  After the payment of the full liquidation preference to the Series D
Preferred as set forth in Section 3(a) above, the holders of any Junior Preferred and Junior Stock
shall be entitled to receive an aggregate amount of the remaining assets of the Corporation
distributed upon any Liquidation Event equal to the Junior Percentage (as defined below) te be
distributed in the following manner: : :

, H Before any distribution or payment shall be made to the

~holders of any Series A Preferred, Series B Preferred, or Junior Stock, the holders of Series C
Preferred sha'! be entitled to be paid out of the assets of the Corporation an amount per share of
Series C Prefeired equal to four times the applicable Original Issue Price plus any accrued and
unpaid dividends on the Series C Preferred (as adjusted for any stock dividends, combinations,
splits, recapitalizations and the like with respect to such shares) for each share of Series C
Preferred held by them. If, upon any such Liquidation Event, the assets of the Corporation shall
be insufficient to make payment in full to all holders of Series C Preferred of the liquidation

- preference set forth in this Section 3(b)(i), then such assets shall be distributed among the holders
of Series C Preferred at the time outstanding, ratably in proportion to the fill amounts to which
they would otherwise be respectively entitled. The "Qriginal Issue Price" of each share of the
Series C Preferred shall be One Dollar ($1.00). ’ : ‘

(i)  After the payment of the full liquidation preference to the
Series C Preferred as sei forth in Section 3(b)(i) above, before any distribution or payment shall
be made to the holders of any Series B Preferred or Junior Stock, the holders of Series A
Preferred shall be entitled to be paid out of the assets of the Corporation an amount per share of
Series A Preferred equal to the applicable Original Issue Price plus any accrued and unpaid
dividends on the Series A Preferred (as adjusted for any stock dividends, combinations, splits,
recapitalizations and the like with respect to such shares). for each share of Series A Preferved
‘held by them. If, upon any such Liquidation Eveat, the assets of the Corporation shall be
insufficient to make payment in full to all holders of Series A Preferred of the liquidation
preference set forth in this Section 3(b)(ii), then such assets shall be distributed among the
holders of Series A Preferred at the time outstanding, ratably in proportion to the full amounts to -

which they would otherwise be respectively entitled.

' ' - - (iii)  After the payment of the full liquidation preference of the

eries C Preferred and Series A Preferred as set forth in Section 3(b)(ii) above, before any
distribution or payment shall be made to the holders of any Junior Stock, the holders of Series B
Preferred shall be entitled to be paid out of the assets of the Corporation an amount per share of
Series B Preferred equal to the applicable Original Issue Price plus all accrued and unpaid
dividends on the Series B Preferred (as adjusted for any stock dividends, combinations, cplits,

-~ recapitaiizations and the like with respect to such shares) for each share of Series B Preferred
held by them. - If, upon any such liquidation, distribution or winding up, the assets of the
Corperaticn shall be insufficient to make payment in full to all holders of 3cries B Freferrad of »
the liquidation preference set forth in this Section 3(b)(ii1), then such assets shall be distributed

SeniocFchxAseaR Asticles_Filedldoc , ' 5
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among the holders of Series B Preferred at the time outstanding, ratably in proponion to the full
amounts to which they would otherwise be respectively entitled. '

. (iv)  After the payment of the full liquidation preference of the
Series Prefi-ved as set forth in Section 3 (a) and (b) above, the assets of the Corporation iegally
available for Yistribution, if any, shall be distributed as follows (as determined prior to the

" repaymient of tix> TestaRossa Notes pursuant to Section 3(iv)(F) below): :

_ (A) First, the holders of the Class A- Common of the
Corporaiion shall receive a proportional share of the ¥ elix Value (as defined below) in
accordance with the rxiio which the number of shares of Class A Common ("Class A Shares")
then held by each such ixc!der bears to the total number of Class A Shares then outstanding until
Swander Pace Capital Fund, L.?., SPC Executive Advisers Fund, LLC and SPC GP Fund LLC
(collectively, "Swanderpace”) have received, aggregate distributions equal to (i) $4,000,000, plus
(ii) an additional amount equa! 1o a 40% per annum retum on such $4,000,000 compounded
annually from February 11, 1993 watil the date of such Liquidation Event; :

(B) Second, the holders of Class A Shares other than

Swanderpace shall receive a proportional share of the Felix Value in accordance with the ratio

which the number of Class A Shares then held by each such holder (other than Swanderpace)

_ bears to the total number of Class A Shares then held by all such holders (other than

Swanderpace), until such holders as a group have received an aggregate ot $1,800,000 pursuant
to this subparagraph /B); : .

' : (C)  Third, and after the holders of Class A Common other than
Swanderpace have received the payment described in subparagraph (B) above in full, the holders
of the Class A Shares (other than Swanderpace and Stanley J. Wetch) shall receive a preportional
.~ share of the remaining Felix Value in accordance with the ratio which the number of Class A
Sharss then held by such other holder(s) bears to the total number of Class A Shares then
outstanding, with any remainder of the Felix Value to Swanderpace in an amount equal to 45%
of the remaining available assets and to Stanley J. Wetch in an amount equal to 55% of the -
remaining availeble assets; , '

‘ (D) Fourth, to the holders of the Class A Common of the

- Corporation, pro-rata in an aggregate amount determined by taking the sum of (i) one half of the-
- Note Value (as defined below) times 0.4 plus (ii) the festaRossa Value (as defined below)
times 0.4; - R o -

(E) . Fifth, to Swanderpace in the amount of $175,000.0¢;

- (F)  Sixth, to the holders of the those certain promissory notes
issued by TestaRossa to Swanderpace pursuant to that certain Securities Purchase Agreement
dated as of March 23,1998 (the "TestaRossa Notes"), in an amount sufficient to repay ali
outstaniding principal and any unpaid and accrued interest on the TestaRossa Notes (the
aggregate of such amounts, if any, being the "Note Value"); provided, however, that this
provision shall be inapplicable if it would result in the holder of the TestaRossa Notes receiving
less than the full Note Value; and ” : o ’

ScatorFelicAxodRAmches_Fiedl.doe 6
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B a (G) Seventh, to each of the holders of the Class B Common, a
~ pro-rata portion of the TestzRossa Value not distributed pursuant to (w)(D) through 3(iv)(F)
above. ,

For the purposes of this Section ITL.3.(b)(iv): (i) the term "TestaRossa Value" shall mean the
value determined by adding (A) the product obtained by multiplying (I) $0.20 times (II) the-
number of shares of Class B Common held by Andres Wenet as of the date of the Liquidation
Event minus 21,250, plus (B) the product obtained by multiplying (I) the aggregate liquidation
value of the Corporation including ‘estaRossa (as determined pursuant to Section II1.D(6) after
the payment of the full liquidation preference of the Series Preferred as set forth in Section 3(a)
and (b) above times (II) a fraction, the numerator of which is the gross sales of TestaRossa alone
for the previous 12 months and the denominator which is the combined gross sales for the
Corporation and TestaRossa during such period; and (ii) the term "Felix Value" shall mean the
value determined by subtracting the TestaRossa Value from the aggregate liquidation value of
~ the Corporation including TestaRossa (as determined pursuant to Section HLD(6) afier the
payment of the full liquidation preference of the Series Preferred as set forth in Sections 3(a)
and (b) above. ’

(v) After the payment of the full liquidation preferencc of the

' Class A Common ‘and Class B Common as set forth in Section 3(iv) abovs, the remaining assets

of the Corporation legally available for distribution, if any, shall be distributed pro -rata among
the holders of the Class C Common.

_ (vi) The "Junior Percentage" shall initially be equal to 25%

based on the Initial Series D Issuance. The Junior Percentage shall be subject to adjustinent

upon any Additionai Series D Issuance. In instances in which the Junior Percentage is subject to

adjustment hereunder, the Junior Percentage shall equal (i) 250,000 divided by (ii) 1,000,000

plus the aggregate number of prior Additional Series D Issuances plus the then Additional Series
- D Issuance

4. Distributions Upon Liquxdatxon of TestaRossa. Upon any liquidation
or wmdmg up of TestaRossa zlone (and not as part of a transaction or series of transactions
intended to liquidate or wind up the Corporation’s business), whether voluntary or involuntary,
the availablc assets of TestaRossa shall be distributed (as determined prior to the repayment of
the TestaRossa Notes pursuant to _¢ctxon 4(c) below), in each case 'if and only to the extent
assets are avaxlable as follows: -

. (a) First, to the holders of tks Class A Common cf the Corporatxon
pro-rata in an aggregate amount determined by multiplying M the sum of the TestaRossa Value -
. plus one half of the Note Value tlmcs (i) 0.4;

by Sccond,‘ to Swanderpace in the amount of $175,000.00;

(9) Third, to the holders of TesiaRossa Notes in an amount sufficient
to repay the Note Value, if any; provided, however, that this provision shall be inapplicable if it -
would result in the holder of the TestaRossa Notes receiving less than the {:1l Note Value;

- SewnwrFelixAsndRAMCles_Filodt doc ’ ’ ’ - . 7
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(d) - Fourth, to each holder of the Class B Common of the Corporation,
a pro-rata pomon of the TestaRossa Value not distributed pursuant to 4(a) through 4(c) above.

5.  Liquidstion Events. In addition to any evert consututmg hquxdatlon or

. winding up in accordance with the California Corporations Code, the following events shall be

considered a Liquidation Event under this Section Ii.D.:

. (8)  any consolidation or merger of the Corporation and/or TestaRossa,
as the case may be, with or into any other corparation or other entity or person, or any other
corporaie reorganization, in which the sharchciders of the Corporation and/cr TestaRossa, as the
case may be, immediately prior to such consolidation, merger or reorganization, own less than

50% of the Corporation's and/or TestaRossa's vei'ng power, as applicable, immediately after

such consolidation, merger or reorganization, or any transaction or series of related transactions
to which the Corporation and/or TestaRossa, as the case may be, is a party in which in excess of
50% of the Corporation's and/or TestaRossa's voting power, as applicable, is transferred; and

(b) 2 sale, lease or other disposition of all or substantiaily all of the.

assets of the Corporation and/or TestaRossa.

6. Consideration. In any quuldutmn Event described in thls Section I1.D. .

if the consideration received by the Corporation is other than cash, its value will be deemed its

fair market value as determined in good faith by the Board of Dxrectors Any securities shall be

valued as tollows

(a)  Sccurities not subject to- investment letter or other similar

* restrictions on free marketability covered by (b) below:

) If traded on a St.Clll’lthS exchange or through the Nasdagq

» National Market, the value shall be deemed to be the average of the closmg prices of the

securities on such quotation system over the 30-day penod ending three days prior to the closing;

v (h) If actively traded over-the-countzr, the values shall be
deemed to be the average of the closing lid or sale prices (whichever is applxcable) over the
30—day penod endmg three days prior to the closng, and .

(i) = If there is ne active public marktt, the value shail be the 7

fair market value tnereof as dctemnned in good faith by the Board of Directors.

(b) The method of valuation of secuntles subjcct to 1mcstmcnt lettcr
or other restrictions on free marketability (other than restrictions arising solely by virtue of a

shareholder's status as an afiiliate or former affiliate) shall be to make an appropriate discount -

from the market value dete.mined as above in (a)(i), (i1) or,_ul) to reflect the approximate fair
market value thereof as determined in good faulh by the Board of Directors. .

' E. Except as set forth in Section I1I, the rights, preferem*cs and prmleges of the

» Scries A’ Preferred, Scries B Prefered, Series C Preferred, Series I) Preferred, the Class A -
(,ommo'x, the Class B Common, and the Class C Commion shall be the same.

SenictFelxAssRAmcles Filedldoc . ) 8

TRADEMARK

@ooy

REEL: 003097 FRAME: 0123



'11/05/08 WED 12:30 FAX 312 346 3807 PREMIER CORP. SERVICES +++ Corp2000 @oto

Iv.

A.  The liability of the directors of the Corporation for monetary damages shall be
eliminated to the fullest extent permissible under California Law. Any repeal or modification of -
this Article shall only be prospective and shall not effect the rights under this Article in effect at
the time of the alleged occurvence of any action or omissi_on to act giving rise to liability.

B. The Corporation is authorized to provide mdemmﬁcauon of agents (as defined in
Section 317 of the California Corporations Code) through bylaw provmons agreements with .
agents, vote of shareholders or disinterested directors or otherwise, in excess of the
indemnification otherwise permltted by Section 317 of the California Corporations Code, subject
only tc the applicable I'mits set torth in Section 204 of the California Corporations Code with
- respect to actions for breach of duty to the Corporation and its shareholders.

C. Any repeal or modification of this Article shall only be prospective and shall not
affect the rghts under this Article in effect at the time of the 'alleged occurrence of any act or
omission to act giving rise to liability or indemnification.

- Third: The foregomg Second Amended and Restated Articles of Incorporation have been
duly approved by the Board of Directors of this Corporation. '

Fourth: The foregoing Second ‘\mended and Restated Articles of Incorporat:on have
been duly approved by the required vote of shareholders in accordance with the Articles of
Incorporation of this Corporation and Section 903 of the California Corporations Code. The
total number of outstanding shares of this Corporat.on entitled to vote with respect to the
amendment and restatement herein set forth is two million three hundred and forty six thousand
two hundred and twenty eight (2,346,228) sheres of Series A Preferred, one hundred thirty-nine
thousand eight hundred fifty-five (139,855) shares of Series B Preferred, one million three

" hundred thousand shares of Series C Preferred (1,300,000), eleven miliion three hundred thxrty
nine thousand (11,339,000) shares of Class A Common, one hundred thirty-nine thousand six
hundred sixty-five (139,665) shares of Class B Common and no shares of Class C Stock. The
number of shares voting in favor of the amendment and restatement equaled the vote required.

- The percentage vote required was the majority of the issued and outstanding shares of the
~ Series A Preferred, Series B Preferred and Series C Preferred, voting together as a class, and the
majority of the issued and outstandmg shares of Class A Commou and Class B Cornmon, voting
together as a class:
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We further declare under penalty of perjury under the laws of the State of California that
the matters set forth in this certificate are true and correct of our own knowledge.

" Dated: November /, 2002

7
,',/Mf-»/%‘”‘/
“Rick Phlmer

President

C e £ Oﬁ?
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