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AGREEMENT AND PLAN OF MERGER

- AGREEMENT AND PLAN OF MERGER (thiz “Agreement”), dated as of June
14, 2001, among California Day-Fresh Foods, Inc., a California corporation (the
“Company’”), Wiman Beverage Company, Inc., a California corporation (“Wiraan™), and
Ultimate Juice Co., a Delaware corporation and the sole shareholder of the Cempany and
Wiman (“UJC).

RECITALS

A The parties hereto desire for Wiman to merge with and into the Company,
on the terms and conditions set forth herein, with the Company being the surviving
corporation (sometimes referred to herein as the “Surviving Corporation” and such
transaction, the “Merger”).

B. The board of directors of each of the Company, Wiman and UJC have
each approved this Agreement and the transactions contemplated hereby and desire for
the Merger to be consummated as soon as practicable in accordance with the California
Corporation. Code (the “CCC™). . -

The parties agree as follows:

ARTICLE I
MERGER

1.1 Merger; Issuance of Shares.

(2) Merger. Upon the terms and subject to the conditions of this Agreement and
in accordance with the applicable provisions of the CCC, at the Effective Time, Wiman
shall be merged with and into the Company and the separate corporate existence of
Wiman shall cease. After the Merger, the Company shall continue as the Surviving
Corporation and shall continue to be governed by the laws of the State of Califormia. The
Merger shall have the effect as provided in the applicable provisions of the CCC.
Without limiting the generality of the foregoing, upon the Merger, all the rights,
privileges, immunities, powers and franchises of Wiman and the Company shall vest in
the Surviving Corporation and all restrictions, obligations, duties, debts and liabilities of
‘Wiman and the Company shall be the obligations, duties, debts and liabilities of the
Surviving Corporation.

(b) Issuance of Shares, At the Effective Time, each common share of Wiman,
with no par value (the “Wiman Common Shares”), issued and outstanding imrnediately
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priot to the Effective Time shall, by virtue of the Merger and without any action on the
part of the Company or UJC, be cancelled without consideration.

(c) Stock Book. At the Effective Time, the stock transfer books of the Compatiy
shall be closed and there shall be no transfers on the stock transfer books of the Surviving
Corporauou of shares of Wiman Common Shares that were outstanding 1mmed1ately
prior to the Effective Time.

1.2 Effective Time. On the Closing Date, the Company and Wiman will cause
the appropriate Officers’ Certificate (the “Merger Certificate™) to be executed and filed’
with the Secretaryof State of the State of California (the “‘CalifomiaSecretary of
Statc’) in such form and executed as provided in Section 1103 of the CCC. The Merger
shall become effective on the date and time on which the Merger Agresement together
with the Merger Certificates have been duly filed with the office of the California
Secretary of State in accordance with CCC. Section 1103 (the “Effective Time™).

1.3 Articles of Incorporation; By-Laws.

(a) Agticles of Incorporation. The articles of incorporation of the Company as in
effect immediately prior to the Effective Time shall, in accordance with the terms thereof
and the applicable provisions of the CCC, be the articles of incorporation of the
Surviving Corporation untii thereafter amended in accordance with the terms thereof and
the applicable provisions of the CCC.

(b) By-laws. The by-laws of the Company, as in effect immediately prior to the
Effective Time, shall be the by-laws of the Surviving Corporation until thereafter
amended as provided by applicable law, the articles of incorporation of the Surviving
Corporation and such by-laws.

1.4 Directors and Officers of the Surviving Corporation.

(a) Directors. The directors of the Company imumediately prior to the Effective
Time shall, from and after the Effective Time, bé the directors of the Surviving
Carporation until their successors shall have been duly elected or appointed and qualified
or until their earlier death, resignation or removal in accordance with the Surviving
Corporation’s articles of incorporation and by-laws.

(b) Officers. The officers of the Company immediately prior to the Effective
Time shall be, from and after the Effective Time, the officers of the Surviving -
Corporation and shall hold office until their respective successors are duly elected and
qualified, or their carlier death, resignation or removal.

#21142248 v2.doc
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1.5 Closing of Merger and Capita] Contribution.

(2) Timc and Place of Closing. The closing of the Merger (the “Closing™) shall R
take place at the offices of Debevoise & Plimpton, 875 Third Avenue, as soon as .
practicable after the date hereof. The “Closing Date” shall be the date the Closing
occurs. - .

(b) Transactions at Closing. At the Closing, subject to the terms and conditions
of this Agreement: -

(i) UJC will deliver to the Surviving Corporation, a certificate or
certificates representing all of the issued and outstanding Wiman Common
Shares;

(ii) The Surviving Corporation shall cancel the Wiman Comimon Shares.

ARTICLE I

REPRESENTATIONS AND WARRANTIES
Each party represents and warrants to the others as follows:

2.1 Authorization, et¢. Such party has full power and authority to execute and
deliver this Agreement, to perform its obligations hereunder and to consummate the
transactions contemplated hereby. The execution and delivery of this Agreement, the
performance of its obligations hereunder, and the consummation of the transactions
contemplated hereby, have been duly authorized by all requisite corporate and
shareholder action of such party. Such party has duly executed and delivered this
Agreement and this Agreement constitutes the legal, valid and binding obligation of such
party, enforceable against it in accordance with its terms.

2.2 Comorate Status. ctc.

(a) Organization. Each party is a corporation duly organized, validly existing and
in good standing under the laws of the state of its incorporation, and has full power and
authority to own, Jease, use and operate its properties and to conduct its business as and
in the places where its business is conducted and such properties are owned, jeased, used
or operated. .

(b) Qualification. Each party is duly qualified to do business and in good
standing as a foreign corporation in all jurisdictions in which the nature of its business or
the propertics owncd or leased by it makes such qualification necessary, except where the
fatlure to so qualify would neot have a material adverse effect on such party.
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ARTICLE III

COVENANTS OF WIMAN, UIC
'AND THE COMPANY

3.1 Further Actions.

(a) From the date hereof to the Effective Time and thereafter, each party agrees to
take all actions and to do all things necessary or appropriate to consummate the
transactions contemplated hereby as promptly as possible, including, without Jimitation:
(1) filing or supplying all applications, notifications and information required to be filed
or supplicd by it pursuant to applicable law, (ii) obtaining all consents and governmental
approvals necessary or appropriate to be obtained by it in order to consummate
transactions contemplated hereby, and (iii) coordinating and cooperating with the other
parties in exchanging such information and supplying such reasonable assistarice as may
be reasonably requested by the other partics.

(b) At all times prior to the Effective Time and thereafter, each party shall
promptly notify the other partics in writing of any fact, condition, event or occurrence
that will or is reasonably likely to result in the failure of any of the conditions contained
in Article IV to be satisfied.

ARTICLE IV

CONDITIONS PRECEDENT

4.1 Condition to Obli qatioﬁs of Each Party.. The obligation of the partie's' to
consummate the transactions contemplated hereby shall be subject to the fulfillment of
the following conditions on or prior to the Closing Date:

(2) No Injunction, etc. Consummation of the transactions contemplated hereby
shall not have been restrained. enjoined or otherwise prohibited or made illegal by any
applicable law. No governmental authority shall have determined any applicable law to
make illegal the consummation of the transactions contemplated bereby, and ro
proceeding with respect to the apphcatlon of any such applicable law to such effect shall
be pending.

(b) Organizational Proceedings. As of the Closing Date, all corporate
proceedings of such party, in connection with this Agreement, and the transactions
contemplated hereby, and all docmments and instruments incident thereto, shall have been
duly adopted and copies of which provided to each other party hereto.
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ARTICLEV

TERMINATION

5.1. Termination. This Agreement may be terminated at any time prior to the
~ Effective Time by written agreement of the parties.

5.2 Effect of Termination. In the event of the termination of this Agreement
pursuant to the provisions of Section 5.1, this Agreement shall become void aud have no
effect, without any liability to any Party in respect hercof or of the transactions
contemplated hereby on the part of any party hereto, or any of its directors, officers,
employees, agents, consultants, representatives, advisers, stockholders or affiliates.

ARTICLE VI

MISCELLANEQUS

6.1 Notices. All notices and other communications made in connection with this
Agreement shall be in writing and shall be deemed to have been duly given if (a) mailed
by first-class, registered or certified mail, retumn receipt requested, postage prepaid,

© (b) transmitted by hand delivery, (¢) sent by next-day or ovemight mail or delivery or
(d) sent by fax or telecopy, addressed as follows:

(i) if to Wiman, prior to closing, to:

Wiman Beverage Company, Inc.
¢/o North Castle Partpers, L.L.C.
183 Fast Putnarm Avenue
Greenwich, CT 06830

Telephone: (203) 862-3200
Fax: (203) 618-1860
Attention: Peter J. Shabecoff

() if to UJC or the Company, to:

Ultimate Juice Co.

c/o Notth Castle Partners, L.L.C.
183 East Putnam Avenue
Greenwich, CT 06830

Telephone: (203) 862-3200
Fax: (203) 618-1860 _
Attention: Peter I. Shabecoff
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or, in each case, at such other address as may be specified in writing to the other party
hereto.

All such notices, requests, demands, waivers and other communications shall be
deemed to have been received (w) if by personal delivery on the day of such delivery,
() if by certified or registered mail, on the seventh business day after the mailing thereof,
(v) if by next-day or overnight mail or delivery, on the day delivered, (z) if by fax, on the
next day following the day on which such fax was sent, provided that a copy is also sent
by certified or registered mail.

6.2 Counterparts. This Agreement may be executed in several counterparts, each
of which shall be deemed an original and all of which shall together constitute one and
the same instrument.

6.3 Governing Law. etc.

THIS AGREEMENT SHALL BE GOVERNED IN ALL RESPECTS,
INCLUDING AS TO VALIDITY, INTERPRETATION AND EFFECT, BY THE
LAWS OF THE STATE OF NEW YORXK.

6.4 Binding Effect; No Third Party Beneficiaties. This Agreement shall be
binding upon and inure to the bepefit of the parties hereto and their respective heirs,

successors and permitted assigns, subject to Section 6.5. Nothing in this Agreement shall
confer any nights upon any person or entity other than the parties hereto and their
reSpectwe hetrs, successors and permitted assigns.

6.5 Assignment. This Agreement shall not be assignable by any party without
the prior written consent of the other partics.

6.6 Amendment; Waivers, etc. No amendment, modification or discharge of this
Agreement, and no waiver hercunder, shall be valid or binding unless set forth in wntmg
and duly exccuted by the party agamst whom cnforcement of the amendment,
meodification, discharge or waiver is sought. Any such waiver shall constitute a waiver
only with respect to the specific matter described in such writing and shall in no way
impair the rights of the party granting such waiver in any other rcspect or at any other
time. Neither the waiver by any of the parties hereto of a breach of or a default under any
of the provisions of this Agreement, nor the failure by any of the parties, on one or more
occasions, to enforce any of the provisions of this Agrecment or to cxcrcise any right or
privilege hereunder, shall be construed as a waiver of any other breach or default of a
similar pature, or as a waijver of any of such provisions, rights or privileges hereunder.
This Agrecment may not be amended after the Effective Time.

TRADEMARK
- REEL: 003132 FRAME: 0051



@82/82/2885 16:53 626-8126877 NAKED JUICE PAGE 12/14

IN WITNESS WHEREQOF, the parties have duly ex e:cuted this Agrecment as of
the date first above written.

WIMAN BEVERAGE COMPANY, INC.

Name Peter Shabecoff

Title: Vice Pr;sj:i—’

Name Louis E. Mauna(:cm
Title: Secretzuy

‘B

- CALIFORNIA DAY-FRESH FQODS, INC.

o Lt S

Name: Peter Shabecoff
Title; Vice President

Ay

Name Louwis E. Marinaceio
Title: Secretary

ULTIMATE JUICE CO.

By:

Name: Peter Shabecoff

'I‘i/tl?\f'ice President
By (e IV

Name: Louis E. Marinaccio
Title: Assistant Secretary
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CALIFORNIA DAY-FRESH FOODS, INC.
OFFICER’S CERTIFICATE

We, Peter J. Shabecofl and Louis E. Marinaccio certify that:

1. Weare the Vice President and Secretary of California Day-Fresh Foods, Inc.
(the “Company™), a corporation duly organized and existing under the laws of the State
of California.

2. The total number of outstanding shares of each class of the Company entitled
to vote on the merger is as follows:

Class ' | Total No. of Shares Entitled to Vote
Common ' 900

3. The pnnmpal terms of the agreement of merger in the form attached were
approved by the voic of 100% of the outstanding shares of the Company, by Ultimate
Tuice Co., 2 Delaware coxporation and the sole shareholder of the Company and by
unanimous written consent of the Board of Directors.

We further declare under penalty of perjury under the laws of the State of
California that the matters set forth in this certificate are true and correct of our own

knowledge.

Peter 7. Shabccoff

DATE: June 10, 2001

Loms E. Marmaccm
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WIMAN BEVERAGE COMPANY, INC.
OFFICER’S CERTIFICATE

We, Peter J. Shabecoff and Louis E. Marinaccio certify that:

1. We are the Vice President and Secretary of Wiman Beverage Company, Inc.,
a corporation duly organized and existing under the laws of the State of Califcrnia (the
“Company™).

2. The total number of outstanding shares of each class of the Company entitled
to votc on the merger is as follows: '

Class ' Total No, of Shares Entitled to Vote

Common | 4,601,333

3. The principal terms of the agreement of merger in the form. attached were
approved by the vote of 100% of the outstanding sharcs of the Company, by Ultimate
Juice Co., a Delaware corporation and the sole shareholder of the Company, and by
unanimous written consent of the Board of Directors.

We further declare under penalty of perjury under the laws of the State of
Califormia that the matters set forth in this certificate are true and correct of our own
knowledge.

DATE: June 10,.2001

eter J. Shabecoff

¢ .

Louis E. Marinaccio
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SECRETARY OF STATE .

J ‘ I, BILL JONES, Secretary of State of the State of California,
hereby certify:

That the attached transcript of _ﬂ, page(s) has
been compared with the record on file in this office, of
which it purports to be a copy, and that it is full, true
and correct.

IN WITNESS WHEREOQF, | execute this
certificate and affix the Great Seal of
the State of California this day of

JUN 15 2001

6.

Secretary of State

Sec/Stale Form CE-107 {rev, 9/98)
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