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SUBMISSION TYPE: NEW ASSIGNMENT
NATURE OF CONVEYANCE: MERGER
EFFECTIVE DATE: 05/19/2005

CONVEYING PARTY DATA

| Name || Formerly || Execution Date || Entity Type |
Ruth's Chris Steak House, Inc. || [05/18/2005  ||CORPORATION: LOUISIANA |

RECEIVING PARTY DATA

|Name: ||Ruth's Chris Steak House, Inc. |
|Street Address: ||3321 Hessmer Avenue |
|City: ||Metairie |
|State/Country: ||LouISIANA |
[Postal Code: 70002 |
[Entity Type: ICORPORATION: DELAWARE |

PROPERTY NUMBERS Total: 12

)

Property Type Number Word Mark §
Serial Number: 78532031 JUST FOLLOW THE SIZZLE R
Registration Number: 2878776 RUTH'STABLE §
Registration Number: 2850613 RUTH'S TABLE é
Registration Number: 2853187 LIFE'S TOO SHORT TO EAT ANYWHERE ELSE o
Registration Number: 2868284 THE EXPERIENCE RUTH'S CHRIS STEAK HOUSE US PRIME T
Registration Number: 2321545 U.S. PRIME
Registration Number: 2374574 RUTH'S CHRIS
Registration Number: 2430733 CHRIS
Registration Number: 1808168 HOME OF SERIOUS STEAKS
Registration Number: 1164124 RUTH'S CHRIS STEAK HOUSE, U.S. PRIME
Registration Number: 2469603 RUTH'S CHRISTENING
Registration Number: 2469604 THE SOUND OF PERFECTION

TRADEMARK

900029371 REEL: 003132 FRAME: 0707



CORRESPONDENCE DATA

Fax Number:

(504)830-4659

Correspondence will be sent via US Mail when the fax attempft is unsuccessful.

Phone:

Email:

Correspondent Name:
Address Line 1:
Address Line 2:
Address Line 4:

(504) 830-4646
estubbe@hardycarey.com
Elise M. Stubbe, Esq.

110 Veterans Blvd.

Suite 300

Metairie, LOUISIANA 70005

NAME OF SUBMITTER:

Thomas J. Pennison, Jr.

Signature:

/Thomas J. Pennison, Jr./

Date:

08/02/2005

Total Attachments: 27
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are

The First State

I, HARRIET SMITH WINDSOR, SECRETARY OF STATE OF THE STATE OF

DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT

COPY OF THE CERTIFICATE OF MERGER, WHICH MERGES:

"RUTH'S CHRIS STEAK HOUSE, INC.", A LOUISIANA CORPORATION,

WITH AND INTO "RC MERGER SUB, INC." UNDER THE NAME OF

"RUTH'S CHRIS STEAK HOUSE, INC.", A CORPORATION ORGANIZED AND

EXISTING UNDER THE LAWS OF THE STATE OF DELAWARE, AS RECEIVED

AND FILED IN THIS OFFICE THE NINETEENTH DAY OF MAY, A.D. 2005,

AT 11:20 O'CLOCK A.M.
A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE

KENT COUNTY RECORDER OF DEEDS.

Harrigt pmith:YYipdseraSeresary. of Sate 1 881

DATE: 05-19-05

3961229 8100M

050412215
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State of Dslaware
’ Secretary of State
Division of Corporations
Delivered 11:20 AM 05/19/2005
FILED 11:20 BM 05/19/2005
SRV 050412215 - 3961229 FILE

CERTIFICATE OF MERGER
OF

RUTH'S CHRIS STEAK HOUSE, INC.
{a Louisiana coxporation)

WITH AND INTO

RC MERGER SUB, INC.
(a Delaware corporation)

PEEESINOCIY

In dance with tha provisions of §252 of the
General Corporation Law of the State of Delaware
(AR R AN LN Y

RC Merger Sub, Tnc., a corporation duly organized and existing under and by
virtue of the laws of the State of Delaware (the "Merger Sub”), desiring to merge (the *Merger")
Ruth's Chris Steak House, Inc., a Louisiana corporation ("Ruth's Chris"), with and into the

Merger Sub, pursuant to the provisions of Section 252 of the General Corporation Law of the

State of Delaware, DOES HEREBY CERTIFY zs follows:

FIRST: The name and state of incorporation of each constituent corporation of the
Merger arc as follows: (i) RC Merger Sub, Inc., a Delaware corporation and (ii) Ruth's Chris

Steak House, Inc., a Louisiana corporation.

SECOND: An Agreement and Plan of Merger (the "Merger Agreemént") has been
approved, adopted, certified, executed and acknowledged by each constituent corporation, in
accordance with the requirements of Section 252 of the General Corporation Law of the State of
Delaware.

THIRD: RC Merger Sub Inc. will continue as the surviving corporation (the
"Surviving Corporation™), and following the effectiveness of the merger its name shall be “Ruth's
Chris Steak House, Inc.” The Certificate of Incorporation of Merger Sub, as amended and
restated in its entirety to read as set forth on Exhibit A attached hereto and made a part hercof,
shall be the Certificate of Incorporation of the Surviving Corporation. The By-laws of the
Merger Sub, as amended and restated in their entirety, shall be the By-laws of the Surviving

Corporation.

FOURTH: Anything herein or elsewhere to the contrary notwithstanding, the Merger
Agreement may be amended or terminated and abandoned by the Boards of Directors of the
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constituent corporations at any time prior to the date of filing the Certificate of Merger with the
Secretary of State of the State of Delaware in accordance with the Merger Agresment.

FIFTH: An executed copy of the Merger Agreement is on file at the principal
place of business of the Surviving Corporation, 3321 Hessmer Ave., Metarie, LA 70002
Attention: Chief Executive Officer, and a copy of the Merger Agreement will be furnished by the
Surviving Corporation, upon request and without cost, to any stockholder of any constituent

corporation.

SIXTH: The Merger shall be cffective immediately upon the filing of this
Certificate of Merger with the Secretary of State of the State of Delaware.

* * L] * *
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IN WITNESS WHEREOF, the undersigned, for the purpose of effectuating the

Merger of the constituent corporations, pursuant to the General Corporation Law of the State of |-

|
Delaware, under penalties of perjury does hereby declare and certify that this is the act and deed é
i

of the Corporation and the facts stated herein are true and accordingly has hereunto signed this ;
i

!

Certificate of Merger this 184y of May, 2005,
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EXUIBIT A

RESTATED CERTIFICATE OF INCORPORATION
OF
RC MERGER SUB, INC.

- ¥ = 9

Adopted in accardance with the provisions
of §242 and §243 of the General Corporation Law

of the State of Delaware
» % » @

The undersigned, on behalf of RC Merger Sub, Inc., a cotporation duly organized
and existing under and by virtue of the General Corporation Law of the State of Delaware (the

"Corporation"), DOES HEREBY CERTIFY as follows:;

FIRST: The Corporation filed its original Certificate of Incorporation with the
Delaware Secretary of State on May 11, 2005 (the "Original Certificate") under the name of RC

Merger Sub, Inc.
SECOND:  The Board of Directors of the Corporation duly adopted resolutions in
accordance with Section 242 and Section 245 of the General Corporation Law of the State of

Delaware authorizing the Corporation to amend, integrate and restate the Certificate of
Incorporation in its entirety to read as set forth in Exhibit 4 attached hereto and made a part

hereof (the "Restated Certificate”).
THIRD: In accordance with Section 228, Section 242 and Section 245 of the
General Corporation Law of the State of Delaware, the Restated Certificate was duly approved

and adopted pursuant to a written consent signed by the sole holder of the issued and outstanding
shares of capital stock entitled to vote thereon, of the Corporation.
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IN WITNESS WHERECF, the undersigned on behalf of the Corporation for the !
purpose of restating the Certificate of Incorporation of the Corporation pursuant to the General
Corporation Law of the State of Delaware, under penalties of perjury does hereby declare and
certify thet this is the act and deed of the Corporation and the facts stated herein are true, and

accordingly has hereunto signed this Certificate of Restated Certificate of Incorporation this {

{F day of May, 2005.

RC Merger Sub,
a Delaware co

By:

Name: Thomas J.'Pennjs'on, Jr.
Title: CFO & VP, Finance

T S ot 4t 14 e mhs 4 brm b st 1em vt e ot

e vameee

TRADEMARK
REEL: 003132 FRAME: 0714



ibit

RESTATED CERTIFICATE OF INCORPORATION
OF
RUTH’S CHRIS STEAK HOUSE, INC.

ARTICLE ONE
NAME

The name of the Corporation is Ruth’s Chris Steak House, Inc. (the “Corporation”).

ARTICLE TWO
REGISTERED OFFICE AND AGENT

The address of the Corporation’s registered office in the Statc of Delaware is 160
Greentree Drive, Suite 101 in the City of Daver, County of Kent, 19904, The name of its
registered agent at such address is National Registered Agents, Inc.

ARTICLE THREE
PURPOSE

The purpose of the Corporation is to engage in any lawful act or activi'ty for which
corporations may be organized under the Delaware General Corporation Law.

ARTICLE FOUR
CAPITAL STOCK

Section 1. Authorized Shares. The fotal number of shares of capital stock which the
Corporation has authority to issue is 1,200,000 consisting of:

58,000 shares of Series A Senior Cumulative Preferred Stock, par valuc $0.01 per share
(the “Scpior Preferred Stock”);

92,000 shares of Series B Junior Cumulative Preferred Stock, par value $0.01 per share
(the “Junior Preferred Stock™);

1,000,000 shares of Class A Common Stock, par value $0.01 per share (the “Class A
Common Stock™); and
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50,000 shares of Class B Common Stock, par value $0.01 per share (the “Common
Stock™).

The Senior Preferred Stock and the Junior Preferred Stock are hereinafter collectively
referred to as the “Preferred Stock.” The Class A Comimon Stock and the Class B Common
Stock are hereinafter collectively referred to as the “Common Stock.”

In addition to any other consent or approval which may be required pursuant to this
Certificate of Incorporation, no amendment or waiver of any provision of this Asticle Four shall
be cffective without the prior appraval of the holders of a majority of the then outstanding
Common Stock veting as a single class, and no amendment or waiver of any provision of this
Auicle Four affecting any series of Preferred Stock shall be effective without the prior approval
of a majority of the then outstanding shares of each series of Preferred Stock, with each series
voting ay a single class. For purposes of votes on amendments and waivers to this Article Four,

cach share of capital stock shall be entitled to one vote.

Section 2. Preferred Stock. The Semior Preferred Stock shall, with respect to the
payment of dividends, redemption rights, and the distribution of assets upon the occurrence of
the voluntary or involuntary liquidation, dissolution or winding up of the affairs of the
Corporation or any other payment or distribution with respect to the capital stock of the
Corporation, rank senior to (i) all shares of Tunior Preferred Stock, (i) all shares of Common
Stock and (iii) unless otherwise approved hereunder by the holders of a majority of the
outstanding shares of the Senior Preferred Stock, all shares of cach other class or series of capital
stock of the Corporation hereafter created. The Junior Preferred Stock shall, with respect to the
payment of dividends, redemption rights, and the distribution of assets upon the occurrence of
the voluntary or involuntary liquidation, dissolution or winding up of the affairs of the
Corporation, rank senior to (i) all shares of Common Stock and (i) unless otherwise approved
bereunder by the holders of a majority of the outstanding shares of the Junior Preferred Stock, all
shares of each other class or serics of capital stock of the Corporation hereafier created.

()  Dividends.

(i) Ceneral Obligation. When and as declared by the Corporation's board of
directors and to the extent permitted under the Delaware General Corporation Law and under the
Sentor Loan Agreement, the Corporation will pay preferential dividends to the holders of the
Preferred Stock as provided in this Section 2(a). Except as otherwise provided herein, dividends
on each share of the Senior Preferred Stock (a “Senior Share™) will accrie on an annual basis at a
rate of 14.0% per annum, and dividends on each share of the Junior Preferred Stock (a “Jupior
Share”, and together with the Senior Shares, the “Shares”) will accrue on an annual basis at a rate
of 8.0% per gnpum, in each case on the sum of (i} the Liquidation Value thereof and (ii) all
accumulated and unpaid dividends thereon fiom and including the Date of Issuance of such
Share, as defined berein, to and including the date on which the Liquidation Value of such Share
(plus all accrued and unpaid dividends on such Share) of such Share is paid in full. Such
dividends will accrue whether or not they have been declared and whether or not there are profits,
surplus or other funds of the Corporation legally available for the payment of dividends.
Dividends payable an the Preferred Stock will be computed on the basis of a 365-day year and

3
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the number of days actually clapsed and will be deemed to accrue on a daily basis. The date on
which the Corporation initially issucs any Shares will be deemed to be its “Date of Issuance”
regardless of the number of timcs transfer of such Skares is made on the stock records
maintained by or for the Corporation and regardless of the number of certificates which may be

issued to evidence such Share.

(i) Dividend Reference Dates. To the extent that all accrued dividends are not
paid on September i7th of each year beginning September 17, 2000 (the “Dividend Reference
Dates™), all dividends which have accrued on ezch Share outstanding during the 12-month period
(or other period in the case of the initial Dividend Reference Date) ending uponr each such
Dividend Reference Date will be accumulated and shall remain accumulated dividends with

respect to such Share until paid to the holder thereof.

(iif) Distribution of Partial Dividend Payments. If at any time the Corporation

elects to pay dividends in cash and pays less than the total amount of dividends then accrued with
Tespect to any scrics of the Preferred Stock, such payment will be distributed first ratably among
the holders of the Senior Preferred Stock based upon the aggregate accrued but unpaid dividends
on the Senior Shares held by each such bolder, and any amounts of such dividends remaining

unpaid thereafter shall be accunulated and shall remain accumulated dividends with respect to
the Corporation pays the full amount of all

such Senior Shayes until paid to the holder thereof, If
dividends accrued on the Senior Shares, then the Corporation, subject to Section 2(f)(ii) of this

Article Four, may elect to pay all or any portion of the amount of dividends then accrued or
accumulated with respect to the Junior Shares. If the Corporation so elects and pays less than the
total amount of dividends then accrued with respect to the Junior Shares, such payment will be
distributed ratably among the holders of the Junior Shares based upon the aggregate accrued but
unpaid dividends on the Junior Shares held by each such holder, and any amounts of such
dividends remaining thercafter shall be accumulated and shall remain accumulated dividends

with respect to such Junior Shares until paid to the holder thereof.

(iv) Payment of Stock Dividends. In the solc discretion of the Corporation, any
dividends accruing on Shares of Senior Preferred Stock may be paid, in licu of cash dividends, by
the issuance of additional Shares of Senior Preferred Stock (“Senior PIK Dividends™) (including
fractional Shares) having an aggregate Liquidation Value at the time of such payment equal to
the amount of the dividend to be paid; provided, that if the Corporation pays less than the total
amount of dividends then accrued on the Senior Preferred Stock in the form of a Senjor PIK
Dividend, such payment in Shares shall be made pro rata to the holders of Senior Preferred Stock
based upon the aggregate accrued but unpaid dividends on the Shares of Senior Preferred Stock
hield by each such holder; provided, further, that in the event the Corporation pays a Senior PIK
Dividend, the Corporation shall also only pay dividends on the Junior Preferred Stock in the form
of Junior PIK Dividends and shall not pay any cash dividends on Junior Preferred Stock. Subject
to the proviso in the preceding sentence, in the sole discretion of the Corporation, any dividends
accruing on Shares of Junior Preferred Stock may be paid, in lieu of cash dividends, by the
issuance of additional Shares of Junior Preferred Stock (“Junior PIK Dividends™) (including
fractional Shares) having an aggregate Liquidation Value at the time of such payment equal to
the amount of the dividend to be paid; provided that if the Carporation pays less than the total
amount of dividends then accrued on the Junior Preferred Stock in the form of a Junior PIK

4
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Dividend, such payment in Shares shall be made pro rata to the holders of Junior Preferred Stock
based upon the aggregate accrued but unpaid dividends, subject to the proviso in the preceding
sentence, on the Shares of Junior Preferred Stock held by each such holder.

(®)  Liguidation. Upon any liquidation, dissolution or winding up of the
Corporation, the holders of the Senior Preferred Stock will be entitled to be paid, before any
distribution or payment is made upon the Junior Preferred Stock, the Common Stock or the
Corporation’s other equity securities, an amount in cash equal to the aggregate Liquidation Value
(plus all accrued and unpaid dividends on all such Senior Preferred Stock outstanding) of all such
Seaior Preferred Stock outstanding, and the holders of Senior Preferred Stock will not be entitled
to any further payment. Upon such liquidation, dissolution or winding up, the holders of the
Junior Preferred Stock will be entitled to be paid, before any distribution or payment is made
upon any of the Corporation's other equity securities, other than the Senior Preferred Stock, an
amount in cash equal to the aggregate Liquidation Value {plus all accrued and unpaid dividends
on all such Junior Preferred Stock outstanding) of al) such Junior Preferred Stock outstanding,
and the holders of Jupior Preferred Stock will not be entitled to any further payment. The
Corporation will mail written notice of such liquidation, dissolution or winding up, not less than
10 days prior to the payment date stated therein, to each record holder of Preferred Stock. Except
as provided in Section 2(c)(iii) and Section 2(c)(iv) of this Article Four, a merger, reorganization
or consolidation of the Corporation into or with any other corporation or corporations, a sale of
the Corporation or a sale of all or a2 majorily of the assets of the Corporation shall not be deemed
to be a liquidation, dissolution or winding up of the Corporation with respect fo the Senior
Preferred Stock within the meaning of this Section 2(b).

{©) Redemptions.
@) Scheduled Redemptions. On September 17, 2011 (the “Scheduled

Redemption Date”), the Corporation will redeem all issued and outstanding Shares of Senior
Preferred Stock at a price per Share equal to the Liguidation Value thereof (plus all accrued and

unpaid dividends on such Shares).

(i)  Optional Redemptions. The Corporation may at any time redeem all. or
any portion of the Senior Preferred Stock then outstanding at a price per Share equal to the
Liquidation Value thereof (plus all accrued and unpaid dividends on the Senior Preferred Stock
outstanding); provided, that all partial optional redemptions of a series of Senior Preferred Stock

pursuant to this Section 2(¢)(ii) shall be made pro rata among the holders of such series of Senior
Preferred Stock on the basis of the number of Shares held by each such holder. Redemptions

aade pursuant to this Section 2(c)(ii) will not relicve the Corporation of its obligations to redeem
outstanding Senior Shares on the Scheduled Redemption Date. Redemptions made pursuant to
this Section 2(c)iji) shall be subject to the provisions of the Senior Loan Agreement (unless such
provisions have been expressly waived by the requisite lenders thereunder).

(iii)  Special Redemptions.

(A) Change in Contro]l. If a Change in Control has occurred or the
Corporation obtains knowledge that a Change in Control is to occur, the Corporation

5
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shall give prompt written notice of such Change in Control describing in reasonable detail
the definitive terms and date of consummation thereof to each holder of Senior Preferred
Stock, but in any event such notice shall not be given later than five days prior to the
occurrence of such Change in Control or three days after the Corporation obtains
knowledge that a Change in Control is to occur. The holder or holders of a majority of the
shares of Senior Preferred Stock then outstanding may require the Corporation to redeem
all or any portion of the shares of Senior Preferred Stock owned by such holder or holders
at a price per share of Preferred Stock equal to the Liquidation Value thereof {phus all
accrued and unpaid dividends on such Senior Preferred Stock outstanding) by giving
written notice to the Corporation of such election prior to the later of (a) 30 days after
receipt of the Corporation’s notice or (b) five days prior to the consummation of the
Change in Control, such date being the “Expiration Date”, In the event any holder of
Senior Preferred Stock efects to have its Senior Shares redeemed, the Corporation shall
give prompt written notice of any such election to all other holders of Senior Preferred
Stock within five days after the receipt thereof, and each such holder shall have until the
later of (a) the Expiration Date or (b) 10 days after receipt of such second notice to
request redemption (by giving written notice to the Corporation) of all or any portion of
the shares of Senior Preferred Stock owned by such bolder. Upon 1eceipt of such
clection(s), the Corporation shall be obligated to redcem the ageregate number of shares
of Senior Preferred Stock specified therein on the later of (a) the occurrence of the
Change in Control or (b) five days after the Corporation's receipt of such election(s). If in
any case a proposed Change in Contro! doés not occur, all requests for redemption in

connection therewith shall be automatically rescinded.

(B)  Initial Public Offering. If an IPO is proposed to occur, the
Corporation shall give written notice of such IPO describing in reasonable detail the
definitive terms and date of consummation thereof to each holder of Senior Preferred
Stock not more than 50 dayz nor less than 10 days prior to the consummation thereof. The
holder or holders of a majority of the shares of Senior Preferred Stock then outstanding
may require the Corporation to redeem al! or any portion of the shares of Senior Preferred
Stock owned by such holder or holders at a pricc per share of Senior Preferred Stock
equal to the Liquidation Value thereof (plus all accrued and uapaid dividends on such
Senior Preferred Stock outstanding) by giving written notice to the Corporation of such
election prior to the later of (a) 10 days prior to the consummation of the IPO or (b) 10
days after receipt of notice from the Corporation. In the event any holder of Senior
Preferred Stock elects to have its Senior Shares redecmed, the Corporation shall give
prompt written notice of such election to ell other holders of the shares of Senior
Prefersed Stock (but in any event within five days prior to the consummation of the IPO),
and each such holder shall have until five days after the receipt of such notice 10 request
redemption (by written notice given to the Corporation) of all or any portion of the Senior
Preferrod Stock owned by such bolder. Upon reveipt of such clection(s), the Corporation
shall be obligated to redeem the aggregate number of shares of Senior Preferred Stock
specified therein upon the consummation of such IPO. If any proposed IPO does mot
occur, all requests for redemption in connection therewith shall be automatically

rescinded.
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(C) Default r Certificate of Incorporation Securities Purchase
Agreement. In the event the Corparation fails to comply in all material respects with any
of ifs agreements or covenants contained in this Certificate of Incorporation, as amended,
or in the Securities Purchase Agreement and such failure continues uncured for a period
of 45 days from the earlier to occur of (a) receipt of written notice from a holder of the
Senior Preferred Stock specifying such failure and requesting that it be cured or (b) actual
knowledge of any Designated Officer of such failure, then the holder or holders of a
majority of the shares of Senior Preferred Stock then outstanding may require the
Corporation to redesm all or any portion of the shares of the Senior Preferred Stock
owned by such holder or holders at a price per share of Senior Preferred Stock equal to
the Liquidation Value thereof (plus all accrued and unpaid dividends on al! such Senior
Preferred Stock outstanding) by giving written notice to the Corporation of such clection.
In the event any holder of Senior Preferred Stock elects to have its shares redeemed, the
Corporation shall give prompt written notice of such clection to all other holders of the
shares of Senior Preferred Stock, and each such holder shall have until two days after the
receipt of such notice to request rederuption (by written notice given to the Corporation)
of all or any portion of the Senior Preferred Stock owned by such holder. Within 15 days
of receipt of such election(s). the Corporation shall be obligated to redeem the aggregate
number of shares of Senior Preferred Stock specified therein.

(D) Default and Acceleration Under the Senior Loan Agreement. Upan the

occurance of an Event of Default (as defined in the Senior Loan Agreement) under the
Senior Loan Agreement occurs and the Agent or the requisite lenders take any
acceleration or enforcement action {or any. acceleration or enforcement action occurs)
then the holder or holders of a majority of the shares of Senior Preferred Stock then
outstanding may require the Corporation to redeem &ll or any portion of the shares of the
Senior Preferred Stock owned by such holder or holders at a price per share of Senior
Preferred Stock equal to the Liquidation Value thereof (plus all accrued and unpaid
dividends on all such Senior Preferred Stock outstanding) by giving written notice to the
Corporation of such election; provided that such right to require redemption shall expire
at such time as such acceleration is rescinded in writing by the appropriate parties set
forth in clauses (a) or (b) above, as applicable. In the event any holder of Senior Preferred
Stock elects to have its shares redeemed, the Corporation shall give prompt written notice
of such election to all other holders of the shares of Senior Preferred Stock, and each such
holder shall bave until five days after the receipt of such notice to request redemption (by
written notice given to the Corporation) of all or any portion of the Senior Preferred Stock
owned by such bolder. Within 15 days of receipt of such election(s), the Corporation shall
be obligated to redeem the aggregate number of shares of Senior Preferred Stock

specified therein.

(E) Default on Redemption. If the Corporation shall default in the payment
of any portion of the Liquidation Value of the Senior Preferred Stock to be redeemed

(plus all accrued and unpaid dividends on such Scnior Preferred Stock to be redeemed),
then, in addition to any other rights and remedies of the holders of such shares of Senior
Preferred Stock which may be available herein or at law or in equity, the shares of Senior
Preferred Stock that were to be redeemed shall continue to be outstanding, dividends shall

7
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continue to accrue thereon, and the holders thereof shalt have all of the rights of a holder
of Senior Preferred Stock, until such time as such default shell no longer be continuing.

(F) Senior Loan Agreement. This Section 2.2(c)(iif) shall be subject to the

provisions of the Senior Loan Agreement (unless such provisions have been expressly
waived by the requisite lenders) and shall not relieve the Corporation of its obligation to
redeem outstanding Shares on the Scheduled Redemption Date.

(iv) Redemption Price. For each Share which is to be redeemed, the
Corporation will be obligated on the Redemption Date to pay to the holder thereof (upon
surrender by such holder at the Corporation's principal office of the certificate representing such
Share) an amount in immediately available funds equal to the Liquidation Value thereof (plus all
accrued and unpaid dividends on such Share). If the Corporation' s funds which are legally
available for redemption of Senior Shares on any Redemption Date are insufficient to redeem the
total number of Senior Shares to be redeemed on such date, those funds which are legally
available will be used to redeem the maximum possible number of Senior Shares ratably among
the holders of the Senior Shares to be redeemed based upon the aggregate Liquidation Value of
sich Senior Shares (plus all accrued and yinpaid dividends on such Senior Shares) held by each
such holder in accordance with the liquidation preferences set forth in Section 2(b) of this Article
Four. At any time thereaiter when additional funds of the Corporation are legally available for
the redemption of Shares, such funds will immediately be used to redeem the balance of the
Shares which the Corpo:ation has become obligated to redeem on any Redemption Date but
which it has not redeemed in accordance with the qumdat[on preferences set forth in Section 2(b)

of this Article Four.

(v)  Notice of Redemption. The Corporation will mail written notice of each
redemption of Preferred Stock pursuant to Section 2(c)(i) and Section 2(c)(ii) of this Article Four
to each record holder not more than 30 nor less than 10 days prior to the date on which such
redemption is to be made. Upon mailing any ootice of redemption which relates to a redemption
at the Corporation's option, the Corporation will become obligated to redeem the total pumber of
Shares specified in such notice at the time of redemption specified therein. In case fewer than the
total number of shares represented by any certificate are redeemed, a new certificate representing
the number of unredeemed Shares will be issued to the holder thereof without cost to such holder
within three business days after surrender of the certificate representing the redeemed Shares.

(vi)  Determination of the Number of Each Holder's Shares to be R ed.
Except as otherwise provided herein, the number of Shares of any series of Preferred Stock to be
redoemed from cach holder thereof in redemptions herennder will be the number of Sharcs
determined by multiplying the total number of Shares of such series to be redeemed times a
fraction, the numerator of which will be the total number of Shares of such series then held by
such bolder and the denominator of which will be the total number of Shares of such series of

Preferred Stock then outstanding,

(vii) M&M@gﬂ. No Share is entitled to any dividends

accruing after the date on which the Liquidation Value (plus all accrued and unpaid dividends on
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such Share) of such Share is paid in full. On such date all rights of the holder of such Share will
cease, and such Share will not be deemed to be outstanding.

(viii) Redeemed or Otherwise Acquired Shares. Any Shares which ere redeemed

or otherwise acquired by the Corporation will be canceled and will not be reissued, sold or
transferred.

(ix) Repurchase of Junior Preferred Stock. The Corporation may repurchase

shares of Junior Preferred Stock only after all shares of Senior Preferred Stock hereunder have
been redeemed in full (other than repurchases of Junior Preferred Stock from former employees
of the Corporation which have been approved by the Board of Directors of the Corporation).

(x)  Other Redemptions or Acquisitions. Neither the Corporation nor any

Subsidiary will redeem or otherwise acquire any Preferred Stock, except as expressly authorized
herein.

(d) Priority of Preferred Stock.

() Priority of Senior Preferred Stock. So long as any Senior Preferred Stock
remains cuistanding, neither the Corporation nor any Subsidiary shall (a} declare or pay any

dividends or makec any diswibutions on, or in respect of, Junior Preferred Stock or Common
Stock (other than the payment of Junior PIK Dividends in accordance with Section 2(a)(iv) and
Section 2(f)(ii)) of this Azticle Four or (b) purchase, redeem or otherwise acquire or retire for
value any Junior Preferred Stock or Comnon Stock or any warrants, rights or options to purchase
or acquire Junior Preferred Stock or Shares of any class of Common Stock (other than
repurchases of Jumior Prefemred Stock or Common Stock from former employces of the
Corporation which have been approved by the Board of Directors of the Corporation).

(ii)  Priority of Junior Preferred Stock So long as any Junior Preferred Stock

remains outstanding, neither the Corporation nor any Subsidiary shal) (a) declare or pay any
dividends or make any distributions on, or in respect of, the Common Stock or (b) purchase,
redeem or otherwise acquire or retire for value any Common Stock or any warranis, rights or
options to purchase or acquire Shares of any class of Common Stock (other than repurchases of
Common S from former employees of the Corporation which have been approved by the Board

of Directors of the Corporation).

(¢)  Events of Default. If the Corporation (each of the following is referred to
hereinafter ag a "Default*): (i) fails to redesm all of the Senior Preferred Stock on the Scheduled
Redemption Date in accordance with Section 2(c)(i) of this Article Four; (ii) fails to redeem all
of the shares of any holder of the Senior Preferred Stock to be redeemed upon such holder's
election pursuant to Section 2(c)(ii}) of this Article Four; or (iii) commences any case,
proceeding or other action under any cxisting or fature law of any jurisdiction, domestic or
foreign, relating to bankruptcy, insolvency, reorganization or relief of debtors, seeking to have an
order for relief entered with respect to it, or seeking to adjudicate it bankrupt or insolvent, or
seeking reorganization, corposition, exteénsion or such other relief with respect to it or its debts,
or seeking appointment of a receiver, trustee, custodian or other similar official for all or

TRADEMARK
REEL: 003132 FRAME: 0722



substantiafly all of its assets (a "Bankruptcy Action"), (v) becomes the debtor pamed in any
Bankruptcy Action which results in the entry of an order for relief or any such adjudication or

appointment remains undismissed or undischarged for a period of 90 days or (z) makes a general
assignment for the benefit of its creditors; or (iv) fails to comply with Section 2(f)(ii) of this
Article Four: or (v) fails to comply in all material respects with any of the terms or covenants
contained in the Securities Purchase Agreement and such failure continues uncured for a period
45 days from the earlier to occur of (x) writien notice from a holder of Senior Preferred Stock,
specifying such failure and requesting that it be cured or (y) any Designated Officer of the
Corporation obtaining actual knowledge of such failure, then dividends cn cach share of Senior
Preferred Stock from and after the date of such default (having given ¢ffect to any applicable cure
period) will accrue on an annual basis at a rate of 18% per annum for each quarter such Default
remains uncured. Such increase in the dividend rate applicable to the Senior Preferred Stock shall
continue in effect unti) such time as the Corporation cures such Default, at which time such
dividend rate with respest to dividends accruing from and after the date of such cure shall be
reduced 1o the original dividend rate applicable to the Senior Preferred Stock. In addition, the
holders of the Senior Preferred Stock shall be entitled to cxercise all rights set forth herein,
including, without limitation, the rights set forth in Section 2(c¥(iii) of this Axtigle Four.

$3) Voting Rights; Certain Restrictions.

(i) Voting Rights. Except as otherwise provided herein and as otherwise
required by law, the Preferred Stock shall have o voting rights; provided, that each holder of
Preferred Stock shall be entitled to notice of all shareholders meetings at the same time and in the
same manmer as notice is given to the shareholders entitled to vote at such mecting. With respect
to any issue required to be voted on and approved by holders of Senior Proferred Stock, the
holders of Senior Preferred Stock will vote separately as a single class. With respect to any issue
required to be voted on and approved by holders of Junior Preferred Stock, the holders of the

Junior Preferred Stock will vote separately as a single class.

(i)  Certain Restrictions. So long as any shares of Senior Preferred Stock are
outstanding, the Corporation shall not take any of the following actions without the affirmative
vote or written consent of the holders representing a majority of the then outstanding shares of

Senior Preferred Stock:

(A) create, authorize or issue any class or series of capital stock of the
Corporation hereafter which ranks pari passu with or senior to the Senior Preferred Stock
with respect to the payment of dividends, redemption rights, disiribution of assets upon
the voluntary or involuntary liquidation, dissolution or winding up of the affairs of the
Corporation or other pteferences or rights of the Senior Preferred Stock;

. (B)  amend, change, alter or otherwise impair or adversely affect the
specified rights, preferences, priorities, privileges, powers or other rights of the holders of
Senior Preferred Stock under this Certificate of Incorporation;

(C)  redeem or purchase (A) any shares of Junior Securitics (other than
repurchases of Junior Securities from former employees of the Corporation which have
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been approved by the Board of Dircctors of the Corporation) or (B) any other shares of a
class or scries of capital stock of the Corporation which ranks junior to or parf passu with

the Senior Preferred Stock;

(D)  declare, pay or set apart for payment any dividend on (A) any
shares of Junmior Securities (other than the payment of Junior PIK Dividends in
accordance with Section 2{aXiv) of this Article Four) or (B) any other shares of a class or
series of capital stock of the Corparation which ranks junior to or pari passu with the

Senior Preferred Stock; or

(E)  issue, or enter into any agreement providing for the issuance of,
any shares of (x) Senior Preferred Stock (other than to pay Senior PIK Dividends to the
holders of Senior Preferred Stock in accordance with Section 2(a)(iv) of this Asticle
Foup)or (v) Junior Preferred Stock (other than to pay Junior PIK Dividends to the holders

of Junior Preferred Stock in accordance with Section 2(a)(iv) of this Axticle Four) or (B)
increase the number of authorized shares of Senior Preferred Stock or Junior Preferred

Stock.

(8) Registration of Transfer. The Corporation will keep at its principal office
a register for the registration of Preferred Stock. Upon the surrender at such place of any
certificate representing Preferred Stack, the Corporation will, at the request of the record holder
of such certificate, execute and deliver (at the Corporation's expense) a mew certificate or
certificates in exchange therefor representing in the aggregate the number of Shares represented
by the surrendered certificate. Each such new certificate will be registered in such name and wilt
represent such number of Shares as is requested by the holder of the surrendered certificate and
will be substantially identical in form to the surrendered certificate, and dividends will accrue on
the Preferred Stock represented by such new certificate from the date to which dividends have

been fully paid on such Preferred Stock represented by the surrendered certificate.

()  Replacement. Upon receipt of evidence reasonably satisfactory to the
Corporation (an affidavit of the registered holder will be satisfactory) of the ownership and the
loss, theft, destruction or mutilation of any certificate evidencing Shares of any series or class of
Preferred Stock, made in the case of any such loss, theft or destruction, upon receipt of indemnity
reasonably satisfactory to the Corparation {provided that, if the holder is a financial institution or
other “qualified institutional buyer” (as defined under Rule 144A of the Securities Act), its own
agreement will be satisfactory), or, in the case of any such mutilation upon surrender of such
certificate, the Corporation will (at its expense) execnte and deliver in lieu of such certificate a
new certificate of like kind representing the number of Shares of such class represented by such
lost, stolen, destroyed or mutilated certificate and dated the date of such lost, stolea, destroyed or
mutilated certificate. and dividends will accrue on the Preferred Stock represented by such new
certificate from the date to which dividends have been fully paid on such lost, stolen, destroyed

or mutilated certificate.

(i)  Definitions.

11
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“Affiliate” means, with respect to any specified Person, any other Person who
directly or indirectly through one or more intermediaries, controls, or is controlled by, or
is under common control with, such specified Person. The term "contro}" means (a) the
power to vote more than 10% of the securities or other equity interests of 2 Person having
ordinary voting power (on a fully diluted basis), or (b) the possession, directly or
indirectly, of the power to direct or cause the direction of the management and policies of
a Person, whether throngh ownership of voting securities, by contract or otherwise; and
the tenms “controlling™ and “controlied” have meanings correlative of the foregoing.

Holding Com Affiliates” has the meaning set forth in Section 3(b)(v
of this Article Fows.
“Bankruptey Ag¢tion™ has the meaning set forth in Article Section 2(e) of this
Article Four.

“Change in Control” means the occurrence of one or more of the following
events:

(1) any sale, lease, cxchange or other transfer (in ome
transaction or a serics of related transactions) of all or substantially
all of the assets of the Corporation to any Person or group of
related Persons for purposes of Section 13(d) of the Exchange Act
(a “Group"), together with any Affiliates thereof (whether or not
otherwise in compliance with the provisions of this Certificate of
Incorporation), other than to the Permiticd Holders or their Related
Parties;

(b)  the approval by the holders of capital stock of the
Corporation of any plan or praposal for the liquidation or
dissolution of the Corporation (whether or not otherwise in
compliance with the provisions of this Certificate of

Incorporation);

© any Person or Group (other than the Permitted Holders or
their Related Parties) shall become the owner, directly or
indirectly, beneficially or of record, of shares representing more
than 50% of the aggregate ordinary voting power represented by
the issued and outstanding capital stock of the Corporation;

(d)  the replacement of a majority of the Board of Directors of
the Corporation over a two-year period from the directors who
constituted the Board of Directors of the Corporation at the
begipning of such period, and such replacement shall not have
been approved by the Permitied Holders or a vote of at lcast a
majority of the Board of the Directors of the Corporation still in
office who either were members of such Board of Directors at the

12
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beginning of such period or whose election as a member of such
Board of Directors was previously so approved; or

(¢) (1) prior to the date on which a Qualified IPO occurs,
MDCP and its Affiliates shall cease to ewn on a fully diluted basis
in the aggregate at least 51% of the economic and voting interest in
the Corporation's capital stock and (2) from and after the date on
which a Qualified IPO accurs, (x) any other Person or “group”
(within the meaning of Rules 13d-3 and 13d-5 under the Exchange
Act, as in effect on August 4, 1999) shall own a greater percentage
of the voting and/or economic interest in the Corporation's capital
stock than that owned by MDCP and its Affiliates or (y)
occupation of a majority of seats (other than vacant seats) on the
board of directors of the Corporation by Persons who were neither
nominated by the board of directors of the Corparation
immediately prior to the consummation of such Qualified IPO nor
appointed by directors so nominated.

“Class A Common Stock” has the meaping set forth in Section 1 of this Article

EO .
“Class B Common Stock” has the meaning set forth in Section 1 of this Article
Four.

“Common Stock™ has the meaning set forth in Sectjon 1 of this Article Four.

“Conversion Ratio” shall have the meaning given such term in Scction 2(m) of this

Article Four.
“Converted Shares” has the meaning set forth in Section 3(b)(iii) of this Article Four.

“Converting Shares™ has the meaning set forth in Section 3(b)(iii) of this Article Four.
“Corporation” has the meaning set forth in the Prcamble hereof.

“Senior Loan Agrecment” means the Senior Loan Agreement.
“Date of Jssuance™ has the meaning set forth in Section 2(a¥(i) of this Article Four.

“Default” has the meaning sct forth in Section 2(e) of this Article Four.

“Designated Officer” shall mean any of the following officers of the Corporation: chief
executive officer, chief financial officer, chief operating officer, president, vice president of

finance or treasurer.

“Dividend Reference Date” has the meaning set forth in Section 2(a)(ii) of this Article

Four.
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“Exchange Act” bas the meaning set forth in Section 3(b)(v)(B) of this Axticle Four.
“Expiration Date™ has the meaning set forth in Section 2(c)iii) of this Article Four,
“Federal Reserve Board” has the meaning sct forth in Section 3(®)(v) of this Asticle Four.

“First Union™ means First Union Investors, Inc. and its Affiliates and their respective
successors and assigns.

“‘IPO™ means an underwritten initial public offering by the Corporation of its equity
securities pursuant to a registration statement filed under the Securities Act of 1933, as amended.

“IPO Notice” shall have the meaning given such term in Section 2(m) of this Article
Four.

- “Jupior PIK Dividends™ has the meaning set forth in Section 2(a)(jv) of this Article Four.
“Jupior Preferred Stock™ has the meaning set forth in Section 1 of this Article Four,

“Junior Secuyities” means all shares of (i) Common Stock, (if) Junior Preferred Stock or
(iii) each other class or series of capital stock of the Corporation hereafier created which does not
expressly rank pari passu or segior to the Senior Preferred Stock.

“Junior Share” has the meaning set forth in Section 2(a)(i) of this Article Four.

“Liquidation Valu¢” of any Share as of any particular date will be equal to $1,000 per
share (subjoct to adjustment for any combinations, cansolidations, stock distributions or stock

dividends with respect to the series of such Shares).
“MDCP” means Madison Dearborn Capital Partners III, LP. and its Affiliates.

“Permitted Holders™ means Madison Dearborn Partners, LLC and its Affiliates and Ms.
Ruth Fertel.

“Person” means an individual, a partnership, a corporation. limited liability company, an
association, a joint stock corporation, a trust, a joint venture, an unincorporated organization and
a governmental entity or any department, agency or political subdivision thereof,

“Preferred Stock™ has the meaning set forth in Section ! of this Article Four.

“Qualified IFQ” means a bona fide underwritten sale to the public of common stock of
the Corporation pursuant to a registration statement (other than on Form S-8 or any other form
relating to the securities issuable under any benefit plan of the Corporation or any of its
Subsidiaries, as the case may be) that is declared effective by the SEC and such offering results
mn gross cash proceeds to the Corporation (exclusive of underwriter's discounts and cormissions

and other expenses) of at least $20,000,000.
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‘Redemption Date” as to any Share means the date specified in the notice of any
redemption at the Corporation's option or the applicable date specified herein in the case of any
other redemption; provided, that no such date will be a Redemption Date unless the applicable
Liguidation Value (plus all accrued and unpaid dividends on such Share) is actually paid, and if
not so paid, the Redemption Date will be the date on which such Liquidation Date (plus all

accrued and unpaid dividends thereon) is fully paid.
“Regulation ' has the meaning set forth in Section 3(b)(v) of this Article Four.

“Rela artics” means:

() any controlling stockholders, 80% (or more) owned Subsidiary, or
immediate family member (in the case of an individual) of any Permitted Holder, or

(b) any trust, corporation, partncrship or other equity, the bencficiaries,
stockholders, parters, owners or Persons beneficially holding an 80% or morc cortrolling
interest of which consist of any one or more Penmitied Holders and/or such other Persons

referred to in the immediately preceding clause (a).

“SEC” means the Sccurities and Exchange Commission or any successor thereto.

“Scheduled Redemption Date™ has the meaning set forth in Section 2(c)(i) of this Article
Faour.

“Securities Act” means the Securities Act of 1933, as ameanded, and any successor act or
rale.

“Securities Purchase Agreement” means the Securities Purchase Agreement dated
September 17, 1999 by and between the Corporation and First Union, as amended from time to

time in accordance with the terms thereof.

“Sepior Loan Agreement” means the Credit Agreement dated March 11, 2005, by and
among the Corporation, the lenders party thereto and Wells Fargo Bank, National Association, as
administrative agent, as amended from time to time or refinanced or replaced in accordance with

the terms hereof.

“Senior PIK Dividends™ has the meaning set forth in Section 2(a)(iv) of this Article Four,
“Senior Preferred Stock™ has the meaning set forth in Section 1 of this Article Four.
“Senior Share™ has the meaning set forth in Section 2(a)(i) of this Axticle Four.

“Shares” has the meaning set forth in Section 2(a){i} of this Article Four.

“Sybsidiary” means with respect to any Person, any corporation, limited liability
company, partnership, association or other business entity of which (i) if a corporation, a majority
of the total voting power of shares of stock entitled (without regard to the occurrence of any
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contingency) to vote in the election of directors, managers or trustees thereof is at the time owned
or controlled, directly or indirectly, by that Person or one er more of the other Subsidiaries of that
Person or a combination thereof, or (i) if a limited liability company, partnership, association or
other business entity, a majority of the membership, partmership or other similar ownership
interest thereof is at the time owned or controlled directly or indirectly, by any person or one or
more Subsidiaries of that Person or a2 combination thereof. For purposes hereof, a Person or
Persons shall be decmed to have a majority ownership interest in a limited liability company,
parmership, association or ather business entity if such Person or Persons shall be allocated a
majority of limited' liability company, partaership, association or other business entity gains or
losses or shall be or contro} the manager, managing director or general partner of such limited
liability company, parimership, association or other business entity.

) Amendment and Waiver. No amendment, modification or waiver
will be binding or effective with respect to any provision of this Asticle Four without the prior
written consent of (a) the holders of the Senior Preferred Stock with a Liquidation Valuc
representing at least 50% of the aggregate Liguidation Value of the Senior Preferred Stock then
outstanding voting separately as a class, and (b) the holders of the Junior Preferred Stock with 2
Liquidation Value representing at least 50% of the aggregate Liquidation Value of the Junior

Preferted Stock then outstanding voting separately as a class.

@ Notices. Except as otherwise expressly provided, all notices
referred to herein will be in writing and will be delivered by registered or certified mail, retum
receipt requested, postage prepaid and will be deemed to have been given when so mailed (i) to
the Corporation. at its principal executive offices and (ii) to any shareholder, at such holder's
address as it appears in the stock records of the Corporation (unless otherwise indicated by such

holder).

)] Contractual Rjghts Not Limited. Nothing in this amendment or in the

powers, preferences and rights of the Senior Preferred Stock set forth herein shall limit or
abrogate any powers, preferences and rights granted to the holders of the Senior Preferred Stock
pursuant to any contract of such holders with the Corporation, or with any other sharehoiders of
the Corporation, iricluding without limitation, the Securities Purchase Agreement.

(m) Conversion on IPQO. If an IPO is to occur, the Corporation shall give
written notice of such IPO (the “IPO Notice”), describing in reasonable detail the definitive terms
and the proposed date of consummation thereof to each holder of the Junior Preferred Stock at
least 10 days prior to such proposed date, and the Corporation may elect in the IPO Notice o
require each outstanding share of Junior Preferred Stock (without any action on the part of the
holder thereof) to be converted into a number of fully paid and nonassessable shares of Class A
Common Stock equal to (i) the Liquidation Value thereof (plus alt accrued and unpaid dividends
thereon) as of the date of the consummation of the [PO divided by (i) the selling price per share
of the Class A Common Stock to the public in the [PO (the “Conversion Ratio”). In addition, if
the Corporation has not elected to require conversion of the Junior Preferred Stock in connection
with the IPO, each holder of Junior Preferred Stock may elect to convert all of such holder's
shares of Junior Preferred Stock into fully paid and nonassessable shares of Class A Common
Stock at the Conversion Ratio by delivering written notice thereof to the Corporation within five
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days after delivery of the IPO Notice. All conversions of the Junior Preferred Stock into shares of
Class A Common Stock under this paragraph shall be effected as of the consummation of the
IPO. If any shares of Junior Preferred Stock have been converted in conmection with the TPO
promptly after the consummation of the IPO the holders of the shares so converted will deliver
the certificates for such shares to the Corporaticn, and the Corporation will promptly issue to
such holders certificates for the shares of Class A Common Stock issued upon such conversion.
Notwithstanding the foregoing, if any holder would be entitled to receive a fractional share upon
the conversion of such holder’s Junior Preferred Stock hereunder, instead of receiving such
fractional share, the Corporation will pay such holder the value of the fraction share at the IPO

selling price in cash.

Section 3. Commen Stock. Except with respect to voting rights, as otherwise
provided in this Section 3 or as otherwise required by applicable law, all shares of Commeon
Stock, shall be identical in all respects and shall entitle the holders thereof to the same rights and
privileges, subject to the same qualifications, limitations and restrictions, and Class B Common
Stock shall be treated by the Corporation identically to Class A Common Stock, as though Class
A Common Stock and Class B Common Stock were of a single class.

(a) Voting Rights.

) Class A Common Stock, Except as otherwise provided in this Section 3 or
as otherwise required by applicable law, the holders of Class A Common Stock shall be entitled

to one vote per share on all matters to be voted on by the Corporation's shareholders.

(i)  Class B Common Stock. Except as otherwise provided in this Section 3 or
as otherwise required by applicable law, the holders of Class B Common Stock shall have no
voting rights; provided, however. that the approval of the holders of a majority of the outstanding
shares of Class B Common Stack shall be required for any merger or consolidation of the
Corporation with or into an entity or entities, or any recapitalization or reorganization, if as a
result of any of the foregoing, the shares of Class B Common Stock would receive or be
exchanged for consideration different on a per share basis from the consideration received with
respect to or in exchange for shares of Class A Common Stock or would otherwise be treated
differently from shares of Class A Common Stock in connection with such transaction, except
that shares of Class B Common Stock may, without such a separate Class B Common Stock vote,
receive or be exchanged for non-voting securities which are otherwise identical on a per sharc
basis in amount and form to the voting securities which are otherwise identical on a per share
basis in amount and form to the voting securities received with respect to or exchanged for Class
A Commen Stock so long as (i) such non-voting securities are convertible into such voting
securities on the same terms as Class B Comumon Stock is convertible into Class A Common

Stock and (ii) all other consideration is equal on a per share basis.
(b)  Conversiop.
) Conversion_of Class A Common Stock into Class B Common Stock.
Subject to and upon compliance with the provisions of this Section 3, any record holder of Class
A Common Stock shall be entitled to convert, at any time and from time to time, any or all of the
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sharcs of Class A Common Stock held by such record holder into the same number of shares of
Class B Common Stock.

(i)  Conversion of Class B Common Stock into Class A Common Stock.

Subject to and upon compliance with the provisions of this Section 3, any record holder of Class
B Common Stock shall be entitled to convert, at any time and from time to time, any or all of the
shares of Class B Common Stock held by such record holder into the same number of shares of

Class A Common Stock.

(i) Conversion Procedure. Each conversion of shares of one class of Common
Stock into shares of another class of Common Stock pursuant to this Section 3 shall be effected

by the surrender of the certificate or certificates representing the shares to be converted (the
“Converting Shares™) at the principal office of the Corporation (or such other office or agency of
the Corporation as the Corporation may designate by written notice to the holders of Common
Stock) at any time during its usnal business hours, together with written notice by the holder of
such Converting Shares, stating that such holder desires to convert the Converting Shares, and
the number of shares of the other class of Common Stock into which the Converting Shares are
to be converted (the “Converted Shares™). Such notice shall also state the name or names (with
addresses) and denominations in which the certificate or certificates for Converted Shares are to
be issued and shall include transactions for the delivery thereof. Promptly after such surrender
and the receipt of such by written notice, the Corporation will issue and deliver in accordance
with the surrendering holder's instractions the certificate or certificates evidencing the Converted
Shares issuable upon such conversion, and the Corporation will deliver to the converting holder a
certificate (which shall contain such legends as were set forth on the surrendered certificate or
certificates) representing any shares which were represented by the certificate or certificates that
wete delivered to the Corporation in connection with such conversion, but which were not
converted. Such conversion, to the extent permitted by law, shatl be deemed to have been
effected as of the close of business on the date on which such certificate or certificates shall have
been surrendered and such notice shall have been received hy the Corporation, and at such time
the rights of the holder of the Converting Shares as such holder shall cease and the Person or
Persons in whose name or names the certificate or certificates for the Converted Shares are to he
issued upon such conversion shall be deemed to have become the holder or holders of record of
the Converted Shares. Upon issuance of the shares in accordance with this Section 3, such
Converted Shares shall be decmned to be fully authorized, validly issued, fully paid and non-
assessable. The Corporation shall take all such actions as may be necessary to assure that all such
shares of Common Stock may be so issued without violation of any applicable law or
governmental regulation or any requirements of any domestic securities exchange upon which
shares of Common Stock may be listed (except for official notice of issuance which will be
immediately wansmitted by the Corporation upon issuance). The issuance of certificates for
shares of any class of Common Stock upon the conversion of any other class of Common Stock
as permitted by and pursvant to this Section 3 shall be made without charge to the holders of
such other class of Common Stock for any issuance tax in respect thereof or other cost incurred
by the Corporation in connection with such conversion and the related isswance of shares of
Common Stock. The Corporation shall not close its books against the transfer of shares of
Common Stock in any manner which would interfere with the timely conversion of any shares of
Common Stock. In the event of the conversion of less than all of the shares of Common Stock, as

18

TRADEMARK
REEL: 003132 FRAME: 0731



shares of Common Stock evidenced by a certificate so surrendered, the Corparation shall execute
and deliver to such holder, without charge to such holder, a new certificate or new certificates

evidencing the shares of Common Stock not so converted.

(iv)  Reservation of Shares. The Corporation shall at all times reserve and keep
available out of its authorized but unissued shares and/or its treasury shares of each class of
Common Stock, such aumber of shares of Class A Common Stock as are then issuable upon the
conversion of all outstanding shares of Class B Common Stock which may, directly or indirectly,

be converted into such class of Class A Common Stock.

(v)  Compliance with Regulation Y. Notwithstanding any right of the

conversion of Class B Common Stock pursuant to this Section 3(b), except to the extent provided
by Regulation Y, or any successor regulation (“Regulation Y"), promulgated under the Bank
Holding Company Act of 1956, as amended, by the Board of Governors of the Federal Regerve
System or any successor thereto (the “Federal Reserve Board”), no shares of Class B Common
Stock originally issued by the Corporation to a Person subject to the provisions of Regulation Y
shall be converted by the original holder thereof or any direct or indirect transferce thereof as
shares of Class A Common Stock, if, after giving effect to such conversion, such Person, its
Bank Holding Company Affiliates (as bercinafter defined) and any direct or indirect transferee
thereof would beneficially own more than 4.9% of the total issued and outstanding shares,
interests, participations or other equivalents (however designated) of voting capital stock of the
Corporation, unless such shares of Class A Common Stock are being distributed, disposed of or

sold in anyone of the following transactions:

(A)  such shares of Class A Common Stock are being sold in a public
offering registered under the Securities ‘Act of 1933, as amended, or a public sale
pursuant to Rule 144 promulgated thercunder or any successor rule then in effect;

(B)  such shares of Class A Common Stock are being sold (including by
virtue of a merger, consolidation or similar transaction involving the Corporation) to any
Person or group of related Persons for purposes of Section 13(d) of the Securities
Exchange Act of 1934, as amended (the "Exchange Act"), if, after such sale, such Person
or group of Persons in the aggregate would own or control securities of the Corporation
which possess in the aggregate the ordinary voting power to elect a majority of the
members of the Corporation's Board of Directors; ’

(C)  such shares of Class A Common Stock are being sold to a Person
or group of rclated Persons for purposes of Section 13(d) of the Exchange Act, if, after

such sale, such Person or group of Persons in the aggregate would own, control or have
the right to acquire less than 2% of the outstanding securities of any class of voting

securities of the Corporation;

(D) such shares are being sold to the Corporation pursuant to a put or
call option, a right of first offer, co-sale right or otherwise; or
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(E)  such shares of Class A Common Stock are being sold in any other
manner designated by the holder to be permitted by the Federal Reserve Board.

As used hercin, “Bank Holding Company Affiliates” means, with respect to any Person subject to
the provisions of Regulation Y, (i) if such Person is a bank bolding company, any company
directly or indirectly controlled by such bank holding company, and (ii) otherwise, the bank
holding company that controls such Person and any company (other than such Person) directly or
indircetly controlled by such bank holding company.

{c) Dividends. Subject to Section 2(a) of this Article Four, as and when
dividends are declared or paid thereon, whether in cash, property or securities of the Corporation,
the holders of Common Srock shall be entitled to participate in such dividends ratably on a per

share basis.

(@  Liquidation. Subject to Section 2(b) of this Article Four, the holders of the
Common Stock shall be entitled to participate ratably on a per share basis in all distributions to
the holders of Commeon Stock in any liquidation, dissolution or winding up of the Corporation.

{¢)  Registration of Transfer. The Corporation shall keep at its principal office
(or such other place as the Corporation reasonably designates} a register for the registration of
shares of Common Stock. Upon the surrender at such place of any certificate reprosenting shares
of Common Stock, the Corporation shall, at the request of the record holder of such certificate.
execute and deliver (at the Corporation’s expense) a new certificate or certificates in exchange
therefor representing in the aggregate the number of shares of such stock represented by the
surrendered certificate and the Corporation shall forthwith cancel such surrendered certificate.
Each such new certificate shal) be registered in such name and shall represent such number of
shares of Common Stock as is requested by the holder of the surrendered certificate and shall be
substantially identical in form to the surrendered certificate. The issuance of new certificates
shall be made without charge to the holders of the surrendered certificates for any issuance tax in
respect thereof or other cost incurred by the Corporation in connection with such issuance.

® Replacement. Upon receipt of evidence reasonably satisfactory to the
Corporation (provided, that an affidavit of the registered bolder will be satisfactory) of the
ownership and the loss, theft, destruction or mutilation of any certificate evidencing one or more
shares of Common Stock, and in the case of any such loss, theft or destruction, upon receipt of
indemnity reasonably satisfactory to the Corporation (provided that if the holder is a financial
institution or other institutional investor its own agreement will be satisfactory), or, in the case of
any such mutilation upon surrender of snch certificate, the Corporation shall (at its expense)

execute and deliver in lieu of such certificate of like kind representing the number of shares of
such stock represeated by such lost, stolen, destroyed or mutilated certificate and dated the date

of such lost, stolen, destroyed or mutilated certificate.

~ (g) Notices. All notices referred to herein shall be in writing, and shall be
delivered by registered or certified imail, return receipt requested, postage prepaid, and shall be
deemed to have been given when so mailed (i) to the Corporation at its principal executive
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offices and (ii) to any sharcholder at such holder's address as it appears in the stock records of the
Corporation (unless otherwise specified in a written notice to the Corporation by such holder).

(h) Amendment and Waiver. No amendment or waiver of any provision of
this Section 3 shall be effective out the prior written consent of the holders of a majority of the
then outstanding shares of Class A Common Stock voting as a single class; provided that no
amendment as to any terms or provision of, or for the benefit of, the Class B Cornmon Stock that
adversely affects the conversion rights, voting powers, or other rights or powers of the Class B
Common Stock shall be effective without the prior consent of the holders of a majority of the
then outstanding shares of the Class B Common Stock, voting separately as a single class. For
purpeses of votes on amendments and waivers to this Section 3, each share of Commen Stock

shall be entitled to one vote.

ARTICLE FIVE
DURATION

The Corporation is to have perpetual existence.

ARTICLE SIX
INDEMNIFICATION

Each person who was or is made a party or is threatened to be made a party to or is
involved in any action, suit or proceeding, whether civil, criminal, administrative or investigative
(hercinafter 2 "proceeding™), by reason of the fact that he or she, or a person of whom he or she is
the legal representative, is or was z director or officer, of the Corporation or is or was serving at
the request of the Corporation as a director, officer, employee, fiduciary, or agent of another
Corporation or of a partnership, joint venture, trust or other enterprise shall be indemnified and
held harmless by the Corporation to the fullest extent which it is empowered to do so by the
General Corporation Law of the State of Delaware, as the same exists or may hereafter be
amended (but, in the case of any such amendment, only to the extent that such amendment
permits the cotporation to provide broader indemnification rights than said law permitted the
corporation to provide prior to such amendment) against all cxpense, liability and Joss {including
attorneys' fees actually and rcasomsbly incumed by such person in connection with such
proceeding); provided, however, that cxcept as sct forth in the Corporation’s by-laws, the
Corporation shall indemnify any such indemmitee in connection with a proceeding (or part
thereof) initiated by such indemnitee only if such proceeding (or part thereof) was authorized by
the board of directors of the Corporation.

ARTICLE SEVEN
ACTION BY SHAREHOLDERS

Except as set forth in Article Four, any corporate action of shareholders, including by way
of illustration and not limitation, adoption of amendments to this Certificate of Incorporation,
approval of merger and consolidation agreaments, and authorization of voluntary disposition of
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all or substantially all of the Corporation’s assets, may be taken on the affirmative vote of a
majority of the voting power present.

ARTICLE EIGHT
ACTION BY WRITTEN CONSENT/SPECIAL MEETINGS OF SHAREHOLDERS

Conseats in writing may be adopted by those sharcholders having that proportion of total
voting power that would be required to authorize or constitute such action at a meeting of the

shareholders.

ARTICLE NINE
PROPERTY

Cash, property or share dividends, shares issuable to shareholders in connestion with a re-
classification of stock, and the redemption price of redeemed shares, which are not claimed by
the shareholders entitled thereto within one year after the dividend or redemption price became
payable or the shares became issuable, despite reasonable efforts by the Corporation to pay the
dividend or redemption price or deliver the certificates for the shares to such shareholders within
such time, at the expiration of such time, revert in full ownership to the Corporation, and the
Corporation’s obligation to pay such dividend or redemption price or issue such shares, as the

case may be, shall thereupon cease.

ARTICLE TEN
SECTION 203 OF THE DELAWARE GENERAL CORPORATION LAW

The Corporation expressly elects to be govemned by Section 203 of the Delaware General
Corporation Law.

¥ Nk ENE
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