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BANKRUPTCY ORDER, SALE OF VANIQA FREE AND CLEAR OF ALL

NATURE OF CONVEYANCE: LIENS, CLAIMS AND ENCUMBRANCES, WITH EXHIBIT A

CONVEYING PARTY DATA

| Name || Formerly || Execution Date || Entity Type |
|Women's First Healthcare, Inc. || |[06/24/2004 | CORPORATION: |

RECEIVING PARTY DATA

|Name: ||SkinMedica, Inc. |
|Street Address: ||5909 Sea Lion Place, Ste. H |
|City: ||Car|sbad |
|State/Country: |ICALIFORNIA |
[Postal Code: |l92008 |
[Entity Type: ICORPORATION: |

PROPERTY NUMBERS Total: 2

Property Type Number Word Mark
Registration Number: 2546144 VANIQA
Registration Number: 2466423 VANIQA

CORRESPONDENCE DATA

Fax Number: (858)350-2399
Correspondence will be sent via US Mail when the fax attempft is unsuccessful.
Phone: 8583502311
Email: amahaney@wsgr.com
Correspondent Name: F. T. Alexandra Mahaney
Address Line 1: 12235 El Camino Real, Ste. 200
Address Line 4: San Diego, CALIFORNIA 92130
ATTORNEY DOCKET NUMBER: 31869-900
NAME OF SUBMITTER: F.T. Alexandra Mahaney
Signature: falexandra mahaney/
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UNITED STATES BANKRUPTCY ‘COURT
FOR THE DISTRICT OF DELAWARE

Tnre: }  Chapter 28
WOMEN FIRST HEALTHCARE, INC. % Case No. 04-11278 (MFW)
| Debtor. %
%) Ret No. 3

ORDER PURSUANT TO 11 U.5.C. §§ 105(a), 363 AND 3¢5 AND FED. R

BANKR. P. 2002, 6004, AND 6006 '\ UTHORIZING THE SALE OF THE

DEBTOR'S VANIQA® ASSETS FRER \ND CLEAR OF ALL LIENS, CLAIMS
OF EXE JON THERE

\ND ENCUMBRANCES, AND THE ASSUMPTION AND ASSIGNMENT
~UTORY CONTRACTS IN CONNECTIOE L T REWITH

" TH1S MATTER having come before the Court upon thie motion, dated Mey 3, 2004 (the
“potion™), of Women First He’alﬁxCarc, Inc. (the “Deblor” or the “Seller”) for entry of an order
pursuant to sections 105(=), 363(), (f) and (m), and 365(a), (£ sud (k) of title 11 of the United
States Code (the “Bankruptey Code™) and Rules 2002, 6004 (=), (¢) and (8) and 6006(z) and (d)
of the Federal Rules of Bankuptcy Procédurc (the “W") anthorizing the sale of
certain assets-of the Debtot's pharmaceutical business relating 1o Vaniqa@ Cream o set forth in
the Agreement (as defined below) (the «pcquired Assets”™), free and clear of all liens, claims and
cncnmbrances:and‘»other‘interests, and fhe assumption by the Debtor and assignment to the
Purchaser (as defined below) of certain executory coniracts pursuant and-sub’jccf to the terms and
conditions of that certain Amended and ‘Restated; Asset Purchase Agfeemcnt, dated June 24,

2004 '_(including all exhibits and agrecmentsvancil‘lariy thereto, the “Aprecment.” 1D the form
substaatiatly of that attached hereto as Exhibit A) by and among Women First HealthCare, Inc., &
Delaware '(;orpofadon, and SkinMedica, Inc., 8 Delawarc corporation, and/or its designee (the
wpyrchaser”), subject 10 higherand better offers;

And theCourt having held a hearing on May 18, 2004 and eptered an order, dated May

1y-564097
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18, 2004 (the “Bidding Procedures Order"), pursuant to which the Court, inter-alia:

(i)  approved the “Bidding Procedures” specified therein (the idding Procedures™)
and the form andmanner of notice of the proposed sale and bidding procedures;
(i)  established the deadline’ by which parties may object to the proposed assumption
and assignment of executory contracts and assert claims for the payment of cure
amounts;

(ii) suthorized and scheduled an auction to sell certain assets of the Debtor frec and
clear of liens, claims and encumbrances;

(iv) established the date and time for the auction to be held by the Debtor for bids on
the Acquired Assets (the «Auction™);

{v)  established the date and time for the hearing on the Motion; and

(vi)  approved the Rreak-Up Fee and Expense Reimbursement.

And the Auction having been held on June 24, 2004 pursuant to the Bidding Procedures
Order, after Which Purchaser was determined to have submitted the highest and best offer for the
Acquired Assets;

And a bearing having been held befort this Court on June 25, 2004 to consider the
proposed sale (the “gale™) of the Acquired Assets in connection with the Agrcement (the “Sale
Hearing™), at which time all parties in /intcxest-\x}crc afforded an opportunity to be heard;

And the Court having heard testimony and received evidence, including the trenscript of
' the Auction filed with the Court on June 24, 2004 [Docket No. 195], in support of approval of
the Sale, the Debtor's ability to assume and assign the Assumed Contracts to Purchaser pursuant
to section 365 of the Bankruptcy Code, Purchaser’s ability to consummate the Sale, Purcheset’s

establishment of adequate assurance of future performance and Purchaser’s good faith status

pursuant to section 363(m) of the Bankruptcy Code;

WP3i99832K.4 063106.1001
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ufficient notice of the Motion, the Bidding Procedures, the Sale and the

And due and s
Sale Hearing having been given in accordance with the éidding Procedures Order; as evidenced
by the affidavits of service heretofore filed with the Court
Creditors,

y the Official Committes of Unsecured

And objections having been filed b
UPS Supply Chain, and CVS/Pbarmacy, Inc.

Cardinal Healthcare, the Gillette Company,
(collectively, the "Objections");
NOW, THEREFORE, based upon the Court’s

Objections filed in conpection with, and

Sale Hearing, and its review of the entire record of the Auction and the Sale Hearing and.

seview of all of the evidence proffered or

adduced at, memorands and arguments of counscl made

at, the

in this Chapter 11 case;
And after due deliberation thereon; and good cause appearing therefor,
REBY FOUND AND DETERMINED THAT:'

TTISHE
that ate not otherwise defined in this O

(2  Copitalized terms used herein rder shall

have the meanings ascribed to such termsin the Agreement.

(o)  This Court has jurisdictionto hear and determine the Motion pursuant to 28

US.C.§ 1334,

(cy  Venue of this case in this district is proper pursuant 10 28 1.8.C. §§ 1408 and

1409(2).
(d)

(M) and (N). The statutory
365 of the Bankruptcy Code and Bankrupicy

seding under 28 US.C. § 157G)XRIA):

Determination of the Motion is @ core proc
ections 105, 363 and

predicates for the relief requéstcd bereip are s

Rules 2002, 6004, and 6006.

onstrued as conclusions of law and conclusions of law shall be construed. 5 findings

1 FPindings of factshell be C
Sec Fed. R, Bankr. P. 7052,

of fact when appropriate.

.3
063106.1001
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(¢ On April 29, 2004 (mc“Pctiiion Date™), the Debtor filed & voluntary petition

under Chapter 11 of the Bankruptcy Code. Since the Petition Date, the Debtor hes continued in

possession and management of its businesses

1108 ¢f the Bankruptcy Code. No 1rustee or cxaminer has been appointed in the Debtor’s
Chapter 11 case. On May 11, 2004, the Office of the United States Trustee appointed 20 official

committes of umsecured creditors pursuant {0 section 1102 of the Bankruptcy Code (the

«Committee’).

® As evidenced by the affidavits of service and

filed with this Coutt, proper, fimely,

Procedures, the Auclion, the Sele Hearing and the proposed Sale has been provided n
accordance with sections 102(1), 363 and 365 of the Bankruptcy Code and Bankruptcy Rules
2002, 6004 and 6006 and the"Bidding.Procedurt’;s Order, and no-other or farther notice of the
Motion, the Anction, Sale Heating or of the cntry of thie order is required.

(z) TheBidding Procedures and the Auction afforded a full, fuir and reasonable
opporienity for any entity to make a higher and belter offer 1o
no hiéher or better offer has been made. The Bidding Procedures gpproved inthe Bidding
Procedures Order Have been fully complied with in all

(h)  TheDebtor may sell the Acquired Asscts free and clear of il Liens and Interests

(as defined below) (other than the Permitied Liens of Assumed Liabilities) because, in each case,

one or more.of the st

safisfied. Thoseholders of Liens or Interests (other than the Permitted Liens or Assumed

Liabilities) who did not object, or who withdrew their objections, to the Motion are deemed to

have consented pursuant to

WP3:5383284

and propertics pursuant to sections 1107(a) and

affidavit of publication previausly

adegquate and sufficient notice of the Motion, the Bidding

purchase the Acquired Assets and

respects.

andards set forth in section 363(E)(1)-(5) of the Bankruptcy Code has been

section 363(7)(2) of the Bankruptoy Code, Those holders of Liens of

063106.1001
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Interests (other {han the Permitted Liens or Assumed Liabilities) who did object are adequately

protcctod by having their Liens or Interests, if any, attach to the proceeds of the Sale.

G A reasonable opportunity 10 objéct or be heard with respect to the Motion and (he

relief requested therein has been afforded to-all interested persons ard entities, including: (i) the

Office of the United States Trustee; (i) counsel for the Purchaser; (jii) counsel for the

Committee; (i) counsel for the Lendsts; (v) all entities known to have expressed a bonz fide

interest, within fhe Jast (6) months, in acquiring the Acquired Assets; (vi) all entities {of counsel

therefor) known to have asserted any lien, claim, epcumbrance, right of refusal or other interest

in or upon the Acquired Assels; (vii) all federal, state, and local regulatory or taxing authorities

or vecording offices of any other governmental authorities that, as eresult of the Saleof the

Acquired Assets, may have claims, contingent or otherwise, in comnection with the Debtor’s

ownership-of the Acquired Assets o have any reasonably known interest in the relief requested

by the Motion; (viii) all parties, if any, who 2re known to claim interests in any Assumed

Contracts; (ix) all Persons who are partics to any }itigaﬁon‘thrcateéxed against, or pending with,

the Debtor; (x) the United States Attorney's office; (x1) The Sccurities and Exchange

Commission; (xii) {he Internal Revenue Serviee; (xiii) the U.S. Food and Dmg.Adnﬁnistration;

(xiv) &l state and local envirormental agencies in any jurisdiction where the Seller owns or has

owned or used real property; (xv) all parties who have filed a Notice of Appearance or Request

for Service of Papers in the Debtor’s Chepter 1] case through and including May 18, 2004, and
(xvi) all other persons cntiﬂe& to notice under applicable law, including Bankruptcy Rule 2002.

G)  The Assumed Contracts-are assignable notwithstanding any provisions coptained

therein to:the contrary and the Purchaser has demonstrated and has.providcd-adcquate ASSUrance

of its future performance of obligations atising after the Closing under the -Assumed Contracts.

.5
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The Debtor has provided for the cure, or at the Closing of the Agreement will pay such cure
amoutts from the proceeds of the Sale, of any monetary defaults under the Assumed Contrasts,
and the Debtor has compensated, or have provided adequate assurance thereof; to the non-debtor
parties o Assumed Contracts for the actual pecuniary J0sS, if any, resulting from 2 defeult, if
any, under such Assumed Contracts prior to the date hereof. “The Cure Costs, if any, are the sole
amounts necessary 1o cure all-defaults and to pay all established actnal and pecuniary 1osses that
result from such defaults, within the meaning of section 36500)(1)(A) and (B) of the Bankruptey
Code. No defaults exigt in the Debtor's performance under {he Assumed Contracts, as of date of
this Order, other than as'8 result of the Debtor's failureto previously pay fche aforesaid amounts.
The Assumed Contracts being assigned to the Purchaser constitute a8 integral part of the
Acquired Asscts and, therelore, the Pméhascr‘sassmnption and assignment thereof enhances the

' yalue of the Debtor's estate and does not result in unfair discriminafion among the Debtor's
creditors.

&  The Debtor has demonstrated {hat-approval of fhe Agreement and consurpmation
of the Sale at this time {5 in the best interests of the Debtor, the estate and creditors. The Debtor
has advanced good and gufficient business justification supporting the sale of the Acquired
Assels to the Purchaser pursuant 10 sections 105, 363, and 365 of the Bapkruptey Code and
outside of a plan of reorganization, 8s set forth in the Motion and at the Sale Hearing, and it isa
reasonable exercise of the Debtor's business judgment to consumpate & sale of the Acquired
Assets on the teras. and conditions set forth in the Agreement, and to exeoute, deliver end
perform its obligations thereunder. Sound business judgment inchudes, but is not limited to, the
fact that (i) there is 2 risk-of ;mmediateand 'u'rc'pamble 1oss of value of the Acquired Assets if the

Sale is pot consummated, () there is & substantial risk of further Jeterioraton in the Debtor's

-6-
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relations with key customers, (i) it js difficult for the Debtor in the pankruptey environment to
establish new customer relationships and maintain normal terms with suppliers and (v} the
consummation of fhe \rapsaction contemplated under the Agreement presents the best
opportunity +0 vealize the value of the Acquired Assels1o avoid further decline and devaluation
thereof.

() -TheAgeement < pot  sub rosa Chapter 11 plan £ which approval has been
sought without the protections & disclosure statement would afford.

(m) With the consent of the parties therelo, which consent t1n5 been Teccived, the
Assumed Contracts ar¢ assignable potwithstanding the ahsence of any language on assignability
or the existence of any prcvisionscomained therein to the contrary. Regardless of the existence
of such consent, the Assamed Contracts are assignablc-notwithstanding‘the absence of any
language OB assignability or the existence of any provisions contained therein to the contwary.

@)  TheDebtor s full corporate power and authority to exeeute and deliver the
Agrccmcnt,-and doct ents contemnplated thercby and to perform the transactions contemplated
thereby; no consemts of approvals, other than those expressty provided for in the Agreement, arc
required for the Debtar to consummate the Sale.

() The consideration 10 be paid by the Purchascr under the Agreement constitutes
adequate and fuir value for the Acquired Assets and the t&ms and conditions of the Agreement
are fair and reasonable under the Bankruptcy Code and under the laws of the United States, any
state, territory of possession of the United States or the District of Cotumbie.

(py The Debtor has good #itle fo the Acquired Assets, and accordingly the transfer of
such Acquired Assets, including the assumption and assignment of the Assumed Contracts, 10

the Purchaser pursuant to the Agresment will be a legal, valid and effective transfer of the

WP3:998324 ' 063106.1001
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Acquired Assets, sncluding the Assumed Contracts.

(@  The Agreementwas negotiated, proposed and entered into'in good faith, from
arm’s-length bargaining positions by the Debtor and the Purchaser anil constitutes the highest ot
otherwise best offer for the Assumed Contracts and the Acquired Assets received by the Debtor
afier a period in which third parties ‘had ample opportunity to seek information and enter into
discussions or negotiations with the Debior and its retained advisors conccming.a'sale ofthe
Acquired Assets (both before and after the Petition Date). The Purchaser is entitled to'the
protections of 2 good faith purchaser pursuant 10 section 363(mn) of the Banlauptey Code with
respect to the iransactions approved hereby.

@  The Purchaser would not have enter red into the Agreement and would not
éonswnmatc the transactions contemplated thereby, fhus adversely affecting the Debtor, its estate
and its creditors, if the sale of the Acquired Assets 0 the Purcheser and the assignment of the
Assumed Contracts and Assumed Liabilities to the Purchaser was not free and clear of all Liens
and Interests (other than the Permitted Liens o Assumed Liabilities) of any kind or nature
whatsoever, or if the Purchaser would, or in the future could, be ligble for any of the Liens or
‘nterests (other than the Permitied Liens or Assumed Liabilities), including, without limitation,
the Excluded Liabilities.

(& The Debtor does not have any interest in Purchaser 0T any party affiiated with
Purchaser. |

®  The Purchaser is not an winsider” of the Debtor or any party affiliated with
Debtor, as that term is defined in section 101 of the Bankruptcy Code.

(u) TheSale and Auction conducted by fhe Debtor and its retained advisors was non-

collusive, fair and reasonable and conducted in good faith.

WP305832B4A 063106.1001

_TRADEMAR

REEL: 003179 FRAME: 0257



(v)  Withrespectto Seller’s obligations related to Liability to Customers and
Repurchase Liability, ti}e Qejier has (i) made commerciglly reasonable efforts to adequately
notify customers Of wholesalers and to establish the sum of Liability to Customers and
Repurchase Liability, (ii) reasonably informed Purchaser of such efforts and (jif) established
reasonable and appropriate deadlines and pfoce‘durcs.

NOW, THEREFORE, IT 1S HEREBY ORDERED, ADJUDGED AND DECREED
THAT:

1. The Motion is granted, as more fully described below.

2. Any objections to the Motion or the relief requested therein including, without
liritation, the Objections, that have not been withdrawn, waived orsettled, end all teservations
of rights included therein, are overruled on the merits,

3. The terms and conditions of the Agreemont (including all exhibits and schedules
thereto) are hereby approved in all :'fs:speaet.s,2 and the sale of the Acquired Asects of the Debtor
pursuant to'the Agreement is hercby authotized under sections 105, 363 (b) and (f) of the -
Bankruptcy Code and the assumption and«as;signmcnt of the Assumed Contracts in connection
(herewith is likewise spproved and authorized pursuant to section 365 of the Bankruptey Code.

4, The Debtor is authorized and directed, pursuant 1o sections 105(a) and 363(b) and
() of the Bankraptcy Code, to execute and deliver, and empowered to fully perform under,
consummate and implement, the Agreeraent, together with all additional instruments and
documents that may be reasonably necessary of desireble to implement the Agreement and 10

take all further actions as may reasonably be requested by the Purchaser for the purpose of

2 The omission in this Order of specific reference 10 any provision of the Agreemont shall pot impair or diminish
{he efficacy; propriety and approval of such provision, it being the {mtent of the Court that the Agreement be

authorized and approved in its entirety.

Wrao9328.4 ' 043106.1001
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assigning, gansferring, grapting, conveying and conferring to the Purchaser, or reducing to the
Purchaser’s possession, any or all of the Acquired Assets, The Debtor’s obligations under the
Agreemept shall constitute administrative expenses of the Debtor's estate under sections 503(b)
and $07(a)(1) of thc'-ﬁankruptcy Code.

5. Neither the purchase of the Acquired Assets by Purchaser nor the transactions
contemplated hercby will cause fhe Purchaser or sny of its affiliates (0 be deemed a succossr in
any respect to the Debtor’s business within the meaning of any federal, state of local revenue,
pension, ERISA, 8%, labor or eavironmental law, rule ar regulation or under any products
Jiability law or doctrine with respect 10 Debtor’s liability under such law, rules, regulations ot
doctrines. In addition, except as expressly provided in this Agrcement, and, 10 the greatest cxtent
permitted by law, Purchaser does not: acquire or-assume any of the Debtor’s or-any other

""" including, without 1imitation, any of the Debtor's obligations under any

employment or collective bargaining agreement apd in no event shall Purchaser () be dgcmed

the successor of the Debtor, {b) have, de facto or otherwise, merged with or into the Debtor or (c)
be & merc continuation of the Debtor or the enterprises of the Debtor. To the greatest extent
permitted by 18w, the Parchaser shall bave no Jability or obligation ander the WARN Act (29
U.s.C. §§2101 ct seq.) ot the Comprehensive Epvironmental Response Compensation and
Liability Act or any federal, state or local environmental law by virtue of the Purchaser’s
purchase of the Acguired Assets.

6. Pursuant to section 363(f) of the Bankruptcy Code, &s of the Closing and pursuent
to the terms of the Agreement, the iransfer of the Acquired Assets 10 the Purchaser will be »Q
legal, valid, enforceable, and effective transfer of the Acquired Assets, and will vest the

Purchaser with all right, title, and interest of the Debtor in the Acquired Assets free and clear of

-10-
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all Licns and all Dens, claims, encumbrances and interests (other than the Permitted Liens or
Assumed Liabilities), includir{g, but not firnited 102 (i) those that purport to give to epy pary &
right or option to effect any forfeiture, modification, night of first refusal, tag-along Tights,
restrictions on sales 1o competitors, rights based op & change of control as a resultof the
fransactions contcrﬁplated in the Agresment, of termination of the Debtor's or the Purchaser's
interest in the Acquired Aggete, or any similar rights, (if) those relating to taxes ansing under or
out of, m commection with, or in any way relating 10 {he operation of the Acquired Assels prior 1o
the Closing, {iil) 4ll morigages, deeds of trust, security interests, conditional sale oT other title
Jetention agrecments, pledges, fiens, judgments, Gemands, encumbrances, options, rights of first
refusal or charges of any kind ornature, if any, including, but not Jimited to, any estrictioni on
the use, voting, transfer, receipt of income or other exercise of any atiributes of ownerehip, and
(3v) all debts arising ip apy Way in connection with 2oy agreements, acts, of failures o act, of the
Debtor or any of the Debtor’s predecessors 0f «ffiliates, claims (85 fhat term i defined in fhe
Bankruptcy Code), obligations, figbilitics, demands, guaranties, options, rights,.conuactual or
other commitments, restrictions, interests and matters of anykind and pature, whether known ot

unknown, contingent of otherwise, whether arising prior or subsequent to the commencement of

these bankruptcy cascs, and whether imposed by agreement, understanding, 1aw, equity of
otherwise, including but not fimited to claims otherwise arising under doctrines of successor
ligbility (collectively, the “Interests”) OLL snch Acgquired Assets, with apy Liens or Interests (other
than the Permitted Liens or Assumed Liabilities) n such Acguired Asgets 10 attach to the
proceeds of the sale, including witbout {imitation, any aod o1l escrows established in comnection
therewith, in the order of their priority, with the same vabidity, force end effect which they now

Lave as against such Acquired Assets. Except as set forth herein, the proceeds of the Sele,

-11-
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including any escrowed amounts established pursuant to {his order which are not agreed upon by

the parties 0F detcrmined by the Court in agcordance with fhis order to be payable to such non-

. Debtor party, shall be applied and distributed in accordance with the Amended final Order (1)

Authorizing Post-Petition Financing on 3 Secured and Super-Priority Basis Pursuant to Sections

364(c) and (d) of the Bankruptey Code, (2) Authorizing Use of Cash Collateral Pursuant to
Section 363 of the Benkruptey Code and (3) Granting Adequate Protection Pursuant to Sections

363 and 364 of the Bankruptey Code [Docket No. 1581

7. Except as may be expressly permiticd by the Agreement, all persons and entities

holding Liens or Interests (othet than the Permitted Lions oF Assumed Liabilities) of any kind

' and nature with respect 0 the Acquired Assets of the Debtor are hereby barred from sserting

such Liens or Interests (othe:than‘the?armitted Liens or Assumed L iabilities) against the

purchaser, its successors oF assigns, or {he Acquircd Assets.

8. 1f any person of eptity that has filed financing statgments 0 other documents of

agreements evidencing encurbrances on the Acquired Assets of the Debtor shall not have

delivered to the Debtor prior tothe Closing (in proper form for filing and executed by the

appropriatc‘parties). termination statements, instruments of satisfaction, releases of all

oncumbrances that the person of catity bas with respect to such Acguired Asscls, the Purchaser is

hereby authorized 1 execute and file such statements, instruments, releases and other documents

on behalf of the person or entity with respect to such Acquired Assets.

9. As evidenced by the affidavits of service and affidavit of pubbcation previously

fled with this Court, propet, timely, adequate and sufficient notice of the proposed Sale has been

provided by {he Debtor to all relevant parties, and 10 other o further notice is required.

S12 -
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10.  The foregoing notwithstanding, the provision of this Order authorizing the sale
and assignment of the Acquired Assets of the Debtor fres and clear of Liens and Interests (other
than the Permitted Licns or Assumed Liabilitics) shall be self-cxecuting, and notwithstanding the
failure of the Debtor, {he Purchaser, or ey other party 10 exccute, file or obtain releases,
termination. statements, aséigrmaents, consents or other instruments to effectuate, consummate
and/or implement the provisions hereof or fhe Agreement with respect 10 the sale and assignment
of such Acquired AsSets, al) Liens end Interests (other than tﬁc Perm'méd Liens or Assumed
Liabilities) on such Acquired Assets, if any, shall be deemed released and shall attach tothe
proceeds of the Sale pursu,;\nt to paragraph 6 of this Order, with the same priority, force and
validity as existed at the {ime of sale subject to all defenses, claims and objections. All persons
or entities that presently or at he time of the Closing are n possession of any of the Acquired
Assets of the Debtor are hereby directed to surrender possession of such Acquired Assets to the
Purchaser, or its designee () at the Closing or (b) prior to Closing if requested in writing by the
Debtor, and any such person's Licn, if any, with respectto such Acquired Asset(s) shall continue
with full force and effect until the Closing with respect to such Acquired Assets only and,

thereafter, shall attach to the proceeds of the Sale (except fo the extent the Agreement.cxpressly

provides otherwisc), with the same priority, force and validity 2s oxisted at the time of sale
subject to all defepses, claims and objections, if any. If, in accordance with this paragraph,
Acquired Assets arc wransferred to the Purchaser prior to the Closing, then tbe Purchaser shall
segregate such Acquired Assets until the Closing and, during such time, Purchaser shall hold
guch Acquired Asscts in trust for the Debtor. Ifthe Closing does not oceut, then the Purchaser

shall promptly return any Acquired Assets in its possession of control to the Debtor.

-13-
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11.  Withrespect to and in resoluticn of the Objection filed by UPS Supply Chain
Solutions ("UPS"): (8) the Debtor is direct@d to retrieve all of the Debtor's product currently
held by UPS, unless ofherwise agreed upen by {he parties or ordered by the Court, and UPS is
directed to cooperate in connection therewith by delivering the inventory by order of its
expiration (earhier date firs); and (b) the Debtor shall escrow $300,000 at Closing to secure the
secured claim(s) atleged by JPS and UPS's alleged liens, if any, in the inventory shall attach to
such escrowed amount with the same priority, force, and validity as existed at the time hereof
subject to all defenses; claims and objections, if any. The UPS Escrow shall be held by the
Debtor subject to (i) an agreement by the partics, with the consent of the Committee, of
(if) subsequent onder of this Court regarding the extent, validity and priority of such claims.

{3, ThisOrder shall be binding upon and govern {he acts of all entities, including
without limitation, all filing agents, filing officers, titla»agcnts,lﬁtlc companies, recorders of
mortgages, recorders of deeds, registrars of decds, administrative agencies, governmental
departments, secretarics of state, federal, state and local officials, and all other persons or-entities
who may be required by operation of law, the dutics of their office or contract to accept, file,
register or otherwise record or release any documents or instruments, of who may be required to
report to or insure tifle or state of title in or o any of the Acquired Assets of the Debtor
(including the Assumed Contracts). Each and every federal, state and local governmental agency
or department is hereby directed to accept any and all documents and instruments-necessary-and
gppropriate to consummate the transactions contemplated by the Agreement, including without
{imitation, documents and instruments for recording in any governmental agency o department

required to transfer to the Purchaser any and all licenses under the Debtor’s ownership necessary
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for the operation associated with the Acquired Assets, and county and state offices wherein
termination statements under the Uniform Commetcial Code are authorized to-be filed.

13.  Subject to the closing of the transactions contemplated by the Agreement and any
amcndﬁents 1o the schedules thereto, the Debtor is authorized to assume the Assumed Contracts
to which it is a party, and to thereupon assign the Assumed Contracts to the Purchaser in
accordance with the terms of the Agreement, pursuant to sections 365(a), 365(f) and 363(m) of
the Bankwuptey Code, and thémquiremcnts of section 365(b)(1) with respect thereto are deomed
satisfied. As reflectedin the Agreement, the Assumed Coptracts include all four (4) of the
Gillette Agreements-described in the Objection filed by the Gilletie Company 10 {he Assumnption
and Assignment of Executory Contracts {the "Gillettc Objection”) [Docket No. 175]. The

Debtor's assurmption and assignment of the Gillette Agreements is subject 10.and in accordance

with the Assignment, Assumption and Consent Agrecment entered into between the parties,
which Consent Agreement is substantially in the form and substance of Exhibit A to the Gilletie's
Objection, and no cure amounts are due and owing by the Debtor o the Purchaser in connicction
therewith.

14,  Withrespect to the Assumed Contracts: () the Assumed Contracts shall be
ransferred and assigned to, ang following the Closing of the Sale remain in full force and cffect
for the benefit-of, the Purchaser in accordance with their espective terms, notwithstanding any
provision in any such Assumed Contract (including those of the type described in sections
365(b)(2) and (f) of the Rankruptey Code) that prohibits, restricts, or conditions such assignment
or transfer and, pursuant to section 365(k) of the Bankruptcy Code, the Debtor shall be relieved
from any further liability with respect {0 the Assumed Contracts after such transfer and

assignmpent to the Purchaser; {b) that are exccutory contracts of the Debtor under section 365 of
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the Bankuptcy Code, the Debtor may assurme such Assumed Contracts in accordance with
section 365 of the Bankruptcy Code; (c) the Debtor may assign each Assumed Contract in
sccordance with sections 363 and 365(f) of the Bankruptcy Code, and any.provision in any
Assumed 'szfract that prohibits or conditions the assignment of suéh Assumed Contract or
allows the non-debtor party to guch Assumed Contract 10 {erminate, Tecapture, mpose any

penalty, condition renewal or extension, of modify any term. of condition uponthe assignment of

such Assumed Contract, shall constitute an unenforccable anfi-assignment provision that is void

and of no force and effect; (d) all parties to the Assumed Contracts and all rel evant Third Parties

have consented to the assignment of the Assumed Contracts; (c) all other requirements and
conditions under sections 363 and 365 of the Bankruptcy Code for the assurnption and

agsignment by the Debtor to the Purchaser of each Assarmed Contract have beep satisfied; and (t)
upon Closing, i accordance with sections 363 and 365 of the Bankmuptcy Code, the Purchaser

shall be fully and irevocably vested in all right, title and interest of each Assumed Contract.

15.  Uponthe closing of fhe transactions contemplated by the Agreement, the
Parchaser shall assume the Aésumcd Liabilities in accordance with the express terms of the
Agreement, including a!l responsibilities of the Dehitor under the Assumed Contracts that arise
from and after the Closing Date s defiped and more specifically provided in the Agreoment. All
monetary defaults of the Débtor under the Assumed Contracts exising of accruing prior to the

closing of the transaction contemplated under the Agreement (without giving effect to any

acceleration clauses or default provisions of the kind specified in section 365(b)(2) of the

Bankruptcy Code) have been cured or shall pmmpﬂy’ne-cu-ned—by-ﬂ&&%btanﬁgmjhm_c;@i

of the Sale, such that, other than the Assumed L abilities, the Purchaser shall not have any
{iability for any claims or liabilities, inc’luding,.withou{ limitation, any cure amounts under
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determined with the procedures sel forth herein or in the Agreement. The Debtor shall have all
the benefits and protections provided under section 365(k) of the Bankruptcy Code.

21, Nobulk sales Jaw or any similar law of any state or other jurisdiction shall apply
in any way to the transactions authorized herein,

99, Because the Court finds that Purchaser is 8 good faith purchaser within the
meaning of section 363(m) of the Bankruptey Code, -in the cvent that the parties 10 the Sale
consummaie the transactions conternplated thereby while an appeal of this orderis pending, the
Purchaser shall be entitled to rely upon the protections of section 363(m) of the Bankruptey
Code, absent any-stay pending appeal granted by-a court of competent jurisdiction prior to such
conswmmation.

91, The Apreement and any related agreements, documents or othef instruments may
be modified, amended or supplemented by the respeetive parties thereto in accordance with the
terms thereol without further order of the Court, provided that any such modification,
amendment or supplement (i) is not material and adverse to the Debtor and (ii) does not modify
the list of Assumed Cositracts on Exhibit E to the Agreement to the extent that Shire is a party to
such Assumed Contract, provided further that prior notice thereof is provi ded to counsel to (i) the
Committee and (if) any debtor-in-possession lenders, and any such modification, amendment or
supplement shall be filed with the Court.

74, Asthe Sale and Auction conducted by the Debtor and its retained advisors was
non-collusive, fair and reasonable and conducted in good faith, and the transactions
contemplated by the Agreement have been bargained for and undertaken by the Debtor and
Purchaser at arm's length and without collusion, the Sale approved by this Order is not subject to

avoidance pursuant to section 363(n) of the Bankruptey Cede.
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25, Anyamounts that become payable by the Debtor to Pyrchaser pursuant to the
Agreement (and related agreements executed in comestion therewith) (2) shall constitute
administrative expenses of the Debtor’s estate under sections 503(b) and 507(a)(1) of the
Bankruptey Code and (b) shall be paid by the Debtor in the time and manner provided for in the
Agreement (and such related agreements) without further Court order.

26.  TheDebtoris authorized to execute such other documents as are LECESEAry or
desirable to implcmcnt-thisotder.

97.  Nothing coritained in any plan of reorganization (or liquidation) confirmed in
these cases or the order of confirmation confirming any plan of reorganization (or liquidation)
shall conflict with or derogate from the provisions of the Agreement or the terms of this Oxder.
Further, the provisions of this Order and any actions taken pursuant hereto shall survive the entry
of any order which may be entered or converting the Debtor’s case from Chapter 11 to a case
under Chapter 7 of the Bankruptoy Code,

98.  Theterms and provisions of the Agreement, together with the terms and
provisions of this Order, shall be binding in all respects upon, and shall inure to the benefit of,
the Debtor, its estate, any trustee appointed in this case (whether in Chapter 7 or Chapter 11),its
creditora, the Purchaser and its respective affiliates, sucoessors and assigns, and any affected
{hird parties, including but not fimited to, any and all persons asserting & claim against or intercst
in the Debtor’s estate or any of the Acquired Assets. This Order shall also bind affected third
parties, including, but not limited to, the non-Debtor parties 10 the Assumed Contracts and all
persons asserting claims in {he Bankruptcy Case against the Debtor or its assets. |

29.  Asprovided by Bankruptey Rules 6004(g), 6606{d) and 7062, because time isof

the essence, this Order shall be effective and enforcesble immediately upon entry.
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30.  The provisions of {his Order are nonseverable and mutually dependent.

31,  This Court shall retain jurisdiction (i) to enforce and implement the terms and
provisions of the Agreement and all amendments thereto, any waivers and consents thereunder,
and of sach of the olher agreements (including alt Assumed Contracts) executed in connection
therewith, (ii) to resolve any disputes erising under or related to the Agreement, except as
otherwise provided therein, (iii) to compel payment of the Cure Amounts or the Assumed
Liabilities, (iv) to-compel delivery of the Acquired Assets directly or indirectly to the Purchaser,
(v) to protect the Purchaser against eny Liens and Interests against the Debtor or on the Acquired
Assets which are not part of the Permitted Liens or the Assumed Ligbilities, and (vi) to interpret,
implement and enforce the provisions of this Order.

Dated: Wilmington, Delaware

June 25;2004
MARY F, WALRATH
CHIEF UNITED STATES BANKRUPTCY JUDGE
. 21 -
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AMENDEDAND RESTATED
ASSET PURCHASE AGREEMENT
for VANIQA®
between
WOMEN FIRST AEALTHCARE, INC.
as Seller,

and

SIINMEDICA, INC.,, or iits designce
as Purcheser

Dated as of June 24, 2004
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AMENDED AND RESTATED
ASSET PURCHASE AGREEMENT

THIS AMENDED AND RESTATED ASSET PURCHASE AGREEMENT  (this
« Apreement™) dated 8s-of -June 24, 2004 (the “Agreement Date™) is between Women First HealthCare,
Inc., 2 Délawarg: corporation {“Seller” or “WFHC"), and SkinMedica, Inc., 2 Delaware corporation, or its

designee (subject to and in accordance with Section 11 08 hereof) (“Purchaser”).
RECITALS v

WHEREAS, Seller is engaged in the business, directly or indircctly through its Affilistes (a8
defined in Section 1.01), of distributing, marketing and selling current presentations and formulations of
(he preseription form of V ANIQA® (eflomithine hydrochloride) Cream, 13.9% (the “Product”) for use in
the Indication (as defined in Section 1.01) (such businessas conducted by Seller, the “Business” )

WHEREAS, Seller has filed a voluntery petition for relief under Chapter 11 of the Bankruptey
Code (as defined in Section 1.01) in the Bankruptcy Court {as defined in Section 1.01);

WHEREAS, Seller intends to request that the Bankruptoy Court authorize and approve the
transactions contemplated herein through the Chapter 11 Case (as defined in Section 1.01) pursuant (o,
among others, Sections 103, 363 and 365-of the Bankruptey Code and terms of an auction cornmenced
pursuant to the Bidding Procedures Order entzred May 19, 2004;

WHEREAS, Seller desires to &1l 1o Purchaser, and Purchaser desires to purchase from Seller,
Seller's right, itle and interest in and to the Acquired Assets (as defined in Section 1.01);

WHEREAS, Purchaser desires to BSSUmS, and Seller desires to have assumed, the Assumed
Liabilities (a5 defined in Section 2.02(a)); and .

WHEREAS, this Agreement supersedes the Asset Purchase Agreement dsted April 29, 2004
between Purchaser and Sclier.»as,anwndcd*by:Amandmcht"No. 1 thereto, which agreement shall be of no
further force or effect.

NOW, THEREFORE, in consideration of the premises and the mutual covenants and promises
contzined herein, and for other good and valugble consideration, the Teccipt and sufficiency of ‘which are
hereby acknowledged, the partics hereby agree 85 follows:

SECTION 1.
DEFINTTIONS AND INTERPRETATION

Secton 1:.01.  Defined Terms.

For purposcs of this Agreement:

“Acquired Assets” shall mean (a) the Intellectual Property, {b) the Books and Records, (c) the
Marketing Materiels, (d) the Tnventory, () the Regulatory Documentation, (£) the Assuned Contracts,
(g) the. content (inclading any data or databases, the design, and look and feel) of, end any software
owned by Seller used to operale, the web sites having eny of the URLs listed on Schedule 3.09(a)
(excluding all Names), and (h) ell rights directly relating to the foregoing, including all claims,
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counterolaims, credits, causes of action,-choscs in action, nights of recovery and rights of getoff, but

spuiﬁcal)y-:cxo'!udingrthe Excluded Assets.

¢t to any Person, any Person. which, directly or indireetly,
controls, i controlled by or 5 under corpmon. control with, the specified. Person. For purposes of this
definition, the {erm agontrol™as applied 10 20¥ Person, shall mean the possessian, directly or indirectly, of
the powet to-direct or cause the diraction of the manegement of that Person, whether hrough ownetship

of voting scouritics 0T otherwise.

“Afﬁl‘iate” shall mean, with respe

“Alternative Transaction” shell mesn 8 transaction or series of related transactions pursuant to
which Seller accepts, and the Bankruptey Court confirms, & Qualified Bid for the Acquired Asgsets or any
group of assets that includes the Aoquired Assets, ofher than that of Purchaser, &5 the highest or best offer.

ap esipnment of CopyTil his” shall mean the Assignment of Copyrights agreement executed by
Seller and Purch ser in substantially the form of Exhibit A.

«Assienment of Internet Names” shall mean the Assignment of Internet Names agresment
executed by Seller and Purchaser i substantially the form of Bxhibit B.

« pssignment of Seller Patents” shall mean the Assignment of Patents agreement executed by

Seller and Purchaser in sibstantialty the form of Exhibit C.
Trademnarks” shall mean the Assignment of Trademarks agreement executed by
cubstanially the form of Exhibit D.

WA Aoy

ScﬂerandPurchasér in

» Assumed Contracts™ shall mean the Contracts fisted on Exhibit E-

« Assumption Agreement” chall mean the Assumption Agrooment executed by Purchaser in

eubstaniially the form of ExhibitF.

_ the: auction that Seller will conduct at the time and place set forth in the
Bidding Procedures Order in the event thet Seller receives one or MOTC Qualificd Bids i addition to

Purchaser’s Qualified Bid under this Agreement.
: “Mi@ﬁ:,&gtiﬂl‘l” chall mean all rights and avoidance claims of Seller arising under Chapter 5
of the Bankruptey Code.

“ Auction” shall mean

“Balance Sheet” shall mean the balance sheet of Qeller as of December 31, 2003 inchuded in the

Financial Staterments,
“Rankyuptey Code” shall mean Hlle 11 of the United States Code, as amended and in effect from
time to time.

“Bapkruptey Court” shafl mean the United States Bankruptey Court for the District of Delaware

having jurisdiction over Seller and jts assets.

“Ridding Procedures” ¢hall have the meaning set forth in the Bidding Procedures Order.

«Bidding Procedures Order” shall mean the ordsr of the Rarikruptcy Court, pursuant to Sections
105(a), 363 and 365 of the Bankruptey Code: (a) authorizing end scheduling the Auctior; (b) approving
procedures for the submission of Quslified Bids; (¢) nthe case of any subsequent” Qualified Bids,
gpproving ihe initial overbid of at least $1,250,000 end further incrementel overids of at Jeast $100,000,
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(d) approving- the Brezk-Up Fee und Expense Reimbursernent, (e) scheduling a. hearing to consider
approval of such sale; and () approyingﬂme form and manner of notice of the Auction procedures and sale
hearing, which order, entered by the Barkruptcy Court on May 19, 2604 , isattached as Exhibit G.

«pilt.of Sale” shall mean the:Bill of Sgle in substantially the form of Exhibit H.

«EMS” shall mean Bristol-Myers Squibb Company.

“sMS Know-How” shall have the meaning set forth in the Master Vaniga® License Agreement.

«gMS Manufacturing Know-How” shall have the. meaning sef forth in that certain Supply
Agreement dated June. 25, 2002, 28 amended pursuant to-the First Amendment to Supply Agreement
dated Septcmber 8, 2003, between WFHC snd BMS.

“Books and Records” shall mean (a) all books, records and recorded information, including
custorner, physician and supplicr lists, of Seller orits Affiliates primarily related to the Business as of the
Closing Date and (b) Jaboratory books, batch Tecords, stability and clinical studies and regulatory files, if
any, reélated 10 the Seller Patents.

«Business Day" shall mean a day other than Saturday, Sunday or any other day op which banking
ingtitutions in New York, New Yotk or San Diego, Californiz are required or authorized to close by law
or executive ordet.

“CERCLA" shall have the meaning given in the definition of "Hazardous Substence ar Waste.”
«C FR." shall mean the US. Code of Federal Regulations.

“Chapter 11 Case” shall moan the bankruptey case commenced by Seller under Chapter 11 of the
Bankruptey Code in the Bankruptoy Court.

“Cleanup™ shall mean all. actions required t0: (A) cleanup, Temove, treat.or remediate Hazardous
Materials in the indoor or outdoor environment; (B) prevert the ‘Release of Hazardous Materisls so that
they do not migrate, endanger or threaten:to endanger public health or welfare of the indoor. ar outdoof
environment; (C) pcrfofmfmc-r_cm':dial studies and mvestigstions and post-remedial monitoring and Care;
or (D) respond 1o any: government requests for information or-ocuments in 8ny Wy relating to cleanup,
removal, treatment or remediation or potential cleanup, removal, treatment or remediation of Hazardous
Materials in the indoor or cutdoor environment N

“Contract™ shall meen eny ‘agreement, contract, evidenco of indebtedness, purchase order, lease,
security or pledge agreement, of license to which Seller is a party or is bound and which relates ptimarily
to the Business or Sciler’s operations of distributing, marketing-and selling the Product, whethe: oral or
written, but:excluding all ‘Employee Plans.

SCopyrights” shall mean the copyrights, copyright registrations ;imd applications held in Seller's
name set forth on Schedule 1.09(a), and-any other copyrights or Works of authorship owned by Seller
which are used or held foruse primarily in {he conduct or operstion of the Business, both domestic and
foreign.

«Cure Cosis” shall mean all costs required 1o be paid pursuant to Section 365 of the Bankrupicy
Code in connection with the assumption and assignment of the Assumed Contracts.

“DDMAC" shall have the meaning given in the defipition of “Regulatory Docymentation

3 .
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Pefault” shall mean (i) & breach of -or default under any Contract, {ii) the.occurrence of an event
that with the passage of fime or the giving of notice or both would constitute a breach 6f or default-under
any Contract, or (iif) the oceurrence of an event that with.or without the pessage of time or the giving of
notice orboth would give rise to:a right of termination, renegotiation-or accéleration under any Coriract,

“Ymployee Plan” shall mean each employee benefit plan as defined in Scetion 3(3) of the
Employee Retirement Income Security-Act of 1974, 25 amended, maintained, used or held for usc in the
conduct or operation of the Business covering any employee of Seller.

“Environments] Claim” ‘shall mean any claim, action, cause -of action, investigation or notice
(written or oral) by any Person alleging potential liability (including, without fimitation, potential liability
for investigatory costs, Cleanup costs, governmental Tesponse costs, natual resources damages, property
damages; personal injuries, or penslties) arising out of, ‘based on or resulting from (A) the presence, or
Release into the indoor or outdoor environment, of &ny Hazardous Materials at any location, whether or
not owned or opersted, used or held for use in the conduct or operstion of the Business, or (B)
circumstances forming the basis of any violation, or alleged violation, of any Environmental Laws.

«Invironmentz] Laws” shall mean all federsl, state, local and foreign laws and regulations
relating to.pollution or protestion of humsn bealth or the environment, including without limitation, laws
relating to Releases or threatened Releases of Hazardous Materials into the indoor or outdoor
envirenment (including, without limijtation, ambient air, surface water, ground water, Jand surface or
subsurface strats) or otherwise relating to the manufacture, processing, distribution, use, treatment,
storage, Release, disposal, transport ar handling of Hezardous Materials and all laws and regulations with
regard to record keeping, notification, disclosure and reporting requirernents respecting Hazardous
Materials, and- a1l laws relating to endangered or threatened species of fish, wildlife and plants ‘and the
manegement or use of natural resources.

“Bserow Amommt” shall mean an.amount equal to $1,000,000.

«Excluded Assets” shall mean all assets, properties and rights of Sellcr and any of its Affiliates of
whatever kind and neture, real or personal, tangible or intangible, that are not used of held for use
primarily in the operation-or condust of the Business.

“Expense Reimbursement™ ghall mean all of the reasonable, documented out-of-pocket costs and
expenses,’includingrreasbnable attorneys” fees, and fees of other professionals, incurred on or after March
1, 2004 by Purchaser for or in connection with the negotiation, documentation and implementation of this
Agreement and. the transactions- conter wplated hereby and participation in the Chapter 11 Cese, in an
amount net to exceed $250,000 in the aggregate.

“FDA" shall mean the United States Food and Drug Administration, or any successor entity.

“Final Order” shall mean an order issued and entered by the Bankruptcy Court or by any ather
court of competent jurisdiction which ‘has not been reversed, stayed, modified, or amended and as to
which (i) the time to-appeal or petition for review, rehearing or certiorari has expired and no appeal or
petition for Teview, rehearing or certiorati has been timely: filed, or (i) any appeal or petition for review,
rehearing or certiorari has been finally decided and no further appeal ‘or petition for review, rehearing or
certiorari can been taken or granted.

“Financial Statements” shall mean fhe gudited consolidated balance sheets -of Seller as of
December 31, 2003-and 2002:and the related consolidated statements of ‘operations, stockholders" equity
(deficif), and cash flows for each of the threc years-in the period ended December 31, 2003 included in

Seller's Annual Report on Form 10-K for the fiscal year ended December 31, 2003,
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“GAAP" shall mean United States generally accepted accounting principles s in effect on the
Agreement Date.

“(yiljette” shall mean The Gillette Companyy o Delaware corporation.

uGillette Know-How” shall heve the meaning set forth in the Master Vaniga® License

Agresment.

“Gillette Patents” shall meaz: (8) U.S. Patents 4,720,489 -and 5,648,394; (b)all divisionals,
coptinuations, continuations-it -part, TEISSULS; cxtensions, reexaminations; of renewal epplications related
1o the foregoing; and () all foreign equivalents to.any of the foregoing.

«Governmentsl Entity” shall mean any court of competent jurisdiction, legislature, governmental

RgENCY, admipistrative agency or commission or othet governmental authority or other instrumentality of

the United States ot any other cousitry, or any state, county, €1ty or.other political subdivision thereof,

“Hazardous Materials” chall mean (i) all substances dei ¢d as Hazardous Substances, Oils,
Pollutants or Contaminants in the National Oil and Hazardous Substances Pollution Contingency Plan
(“NOHSPCP™), 40 CFR. §3005; (i) all substances which are dosignated pursuant 10 Section
31 1(bY2XA) of the Federal Water Pollution Control Act (“FWPCA™, 33 U'S.C.§ 1251 et'seq.; (iif) any
element, corgpotmd, mixtre, solution, or substance which ig designated pursuant to0 Section 102 of the
ComprehcnSive Environmental Response, Compensation and Liability Act ("‘QE-;{_CL&"), $2USC. §
9601 2t seqy (V) any hazardous waste having the © aracteristics which ere identified under or listed
pursuant to Section 3001 of the Resource Conservation-and\}{ecovm‘y Act (“RCRA™), 42 U.8.C. §6901 et
seq.; (v) any toxic poltutant listed under Section 307(z) of the FWPCA; (vi) any hazardous air pollutant
which is listed under Section 112 of the Clean Air Act, 42 US.C. § 7401 et seq; (vil) any imminently

hazardous chemical substance or mixture with respect 10 which action has been taken pursuant 1o Section

7 of the Toxic Substmances Coutrol Act, 15 us.C.

: § 260 et seqs (viii) petroleum, crude oil, or any
fraction thereof; (ix) cxposed asbestos and (x) dangerous, toxic, of hazardous substances OF similar ferms
under any other federal, state; provincial.or tocal Environmental Law.

“IND" shall have the meaning given in the definitionof “W@M?'
“Indication” shall mean the treatment of unwanted facial hair in women.

“Mgl_hgpsﬂi" shall miean, collectively, () the Know-How, (b) the Trademarks, (¢) the
Copyrights; (d) ‘the Trade Dress, (¢) the Jnternet Names and (f) the Seller Patents.

“Internet Names™ shall mean the web. addresses, _domain names, e-mail sddresses and phone
sumbess held in Seller’s name st forth in Schedule 3.03(g), and the applications and registrations
‘therefor. ’

“Inventory” ishall mean the units of finished Product packaged for commercial sale as of the
Closing Date.

ug now-How" shall mean the Manufaciuring K now-How and the WFHC Know-FHow.

ugnowledge” or “Known » shall mean with respect to Seller, the actual knowledge of cach of the
individuals set forth on B chedule 1.01(a). '
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“[ jability” shall mean any liability, claim, demand or -obligation, whether known of unknow,
whether asserted or unasserted, whether absolute or contingent, whether zccrued or upaccrucd, whether
liquidated or unliquidated, and whether due ot to become due.

“Licn” shall mean any lien (statutory of otherwise), claim, charge, option, security interest,
pledge, mortgage, deed of trust, restriction; finaacing. statement or similar encumbrance of any kind or
nature ‘whaisoever-(including any conditional sale or other fitlc retention-agreement and any lease having
substantially-the same effect as any of the forepoing and any assignment or deposit errangement in the

nature of & security device), as well as all other liens, claims, encumbrances and interests in property
which & debtor may se)l “free and clear” of under applicable bankruptey law.

sn{mufactring Know-How" shall mean the percentages and specifications of ingredients, the
manufacturing pProcesses, specifications, technology, inventions, assays, quality control and testing
procedures, know-how and trade secrets owned by Teller and used to manufacture, formulate, test-and
package the Product for sale; marketing snd digtribution ag of the Closing Date. For the sake of clarity,
none of the foregoing information shall be included in Xnow-How to the cxtent that such information is
covered by any claim of any Patent.

“Marketing Materials” shall mean all metketing materials, marketing research data, customer and
sales information, ‘product literature, promotional materials and data, advertising and display materials
and all-training materials in whatever medium {¢.g., sudio, visual or prin) and primarily related to the
Business or the Acquired Assets as of the Closing Date.

«Master Vaniqa® License Aprecmen t* shall mean that certain License Agreement dated June 25,
2002, among WFHC, Gillette and BMS in effect as of the Pffective Date (as defined therein), a copy of
which is attached hercto as ExhibitL

sMaster Vaniga® Purchase Agreement” shall mean that certain Asset Purchase Agrerent for
Vaniga® dated June 25, 2002 among WFHC, Gillette, BMS and the Partnership, 2 copy of which is
attached hereto as Exhibit.J.

«“Material Adverse Effect” shall mean, with respect o & Person, any evedt, circumstance or effect,
whether individually or in the aggregate, that does or is reasonably expected to have 8 material adverse

cffest (a) on-the business; operations, financial -condition, assets or properties, or Ligbilities -of such
Person ot (b) on the tight or ability of such Person to consummate the transactions cantemplated hereby,
provided, however, & material adverse effect shall not include general economic oF industry circumstances
or events and, with respect to Seller, shall not include changes ot effects resulting directly or indircefly

from the filing by Seller of the Chapter 11 Case.

*Names” sball mean “Women First HealthCar¢™ and variations and derivates thereof, any other
logos, trademarks, trade names. or service marks of Seller ofher than the Trademarks, and any NDC
Numbers of Seller.

“NDA" shall mean any new drug application filed pursuant to the requirements-of the FDA, a8
more fully defined in 21 CER. § 3145 o seq., and &0y equivalent application filed with any
Governmentsal Entity.

«NDC Number” shall mean the unique, identifying number assigned to a drup product, including
the labaler code, product code and package code, in connection with the drug listing requirements of
Section 510(j) of the FD&C Act and applicable FDA rules and regulations.

“NOHSPCP” shall have the meaning given in the definition of “Hazardous Substance or Waste.”
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«Oyrder” shall mean-any decreg, order, injunction, rule, judgment, or consent of or by any court or
Governmental Entity.

«Qydinary Course of Busin §" shall mean the operation of the Business by Seller in the usuzl and
ordinary course ngvmannsr-substantial}y. similar fo-the manner in which-Seller operated during the fiscal
year ended December 31,2003,

“Parimership” shall mean Westwood-Squibb Colton Holdings Partnership.

o --aIEﬂYS" shall mean patents and patcnt.applicaﬁons.,.and all additions, divisions, continuations,
conﬁnuations-in-j-part,pwvisiqna_ls, continned: prosecuﬁdn‘applicntions, substitutions, TeIssuCs, extensions,
registrations and rencwels of any of the foregoing, both domestic and foreign.

“Permits™ shall mean g]} transferahle licenses, permits, approvals, certificates of occupaency,

authorizations, operating permits, regisirations, plans and the like relating exclusively to the concuct of
the Business for which consent is obtained, .

“Permitted Liens™ shall mean esch of the following: (i) Liens for Taxes not'yet due and payable
as of fhe Closing Date; (i) statutory J.ens which secure gmounts not-due and payable 85 of the Closing
Date that arise, and which are customarlly discharged, in the ordinary course of business; (iit) the Shire
Licetise Apreementy and (jv)ca sements, right of way. and similar imperfections of title and encumbrances,
if any; thet individually or in the 8ggregate, do not materially impair the Acquircd Assets ot their use in
the Business,

“pergon” shall mean any individual, group, corporation, partnership or other organization Or
entity, including any Governmental Entity.

“pipeline Number" shall mean the number of tubss of Product equal 10 (i) the estimated number
of tubes of Product held by wholesalers, chain warehouses-and pharmacies (calculated for pharmacies a8
one-half of the April 2004 withdrawal rate per NDC or.reasonebly equivalent prescription data) es-of
April 30, 2004 (the “A@M”),mﬁ (ii) the number of tubes of Product, if any, shipped by Seller.to
wholesalers, chain warehouses 2nd pharmacies on or after May 1, 2004 and before June 25, 2004 minus
(ifi) the product-of (A} the Withdrawsl Rate imes (B) the number of days from aad including May 1,
2004 until (but excluding) June 25, 2004 minus (iv) the Repurchase Tubes (25 defined in Section 2:02(b))
mipus (v) sy tubes of Product returried 10 Seller by wholesalers, chain warehouses oF pharmacies on or
after May 1, 9004 and before June 25,2004 and included in the caloulation of Liability t0 Customers (as
defined in Section 2.03()(1)). Bach of Seller and Purchaser acknowledges and agrees (hat the April
Estimate shall be 115,958.

“Proruct Registd tions” shall mean the NDAs (including any marketing auﬂxoﬁzaﬁon»appmvals)
and comparable regulatory filings in any country and approvals for the Product hefd in Seller’s name as
«ct forth in Schedule 1,01(b). .

wOualified Bid” shall have the meaning set forth in the Bidding Procedures Order.

“I CRA™shall have the meaning given in the definition of “I-IazardousMatedais.”

“Registered Intellectul P » ghall mean any intellectual Property that is the subject of an

application, certificate, filing, registration or other document issued, filed with-or recorded by any
Governmental Entity, other public legal authority of internet domnain TegIStars or regisities.
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“Regulation” shall mean any Law, statute, regulation, ruling, rule or Order of, administered or
enforced by oron behalf of, any eourt or governmentil autharity.

“Regulatory Documentation” shall mean (2) all regulatory filings and supporting documents,
ch:nﬁsny,‘mamifacnningzan&-.contrqls data and docutnentation, preclinical-and clinical studies and tests;
(b) the NDA -and all réguilatory files:end foreign equivalents related thereto, (¢). all records ‘mainteined
under record keeping -of'rcporﬁng';requiremcnts of the FDA ct snyother Governmentzl Bntity including
al] investigational new drug (“TND") applicetions, IND annual and safety reports, drug master files, FDA
warning letters; FDA Notices of Adverse Finding Letters, FDA anaitfygpmis-:'(hjclﬁﬁing;any Tesponses 1o
guch reports), &Ny comrespendence  with - the Department of Drug “Marketing, Advertising -and

Communications:(the “PDMAC™), adverse cvent files, periodic safety update reports, compleint files, and

annual product quality reviews, /(d) the -completc'::.eom]jléint,'advr:xs,e"- event and medical ‘inquiry Flings
with respect to the Product, in-cach case held by Selleror its Affilintes related o the Business, including
the Product ‘Registrations, and (¢) any FDA Form 483’s concerning the Product “issued ‘to -any

manufacturer of the Product or any adverse potice delivered to a manufacturer concerning the Produet.

R olated_Instruments” shall mean the Confidentiality Agreement, Bill of Sale, Assumption
Agreement, Assignment- of Trademarks, Assignment of ‘Copyrights, Assignment of Seller Patents,
Assignment of Intemet Names, Seller's Officer's Certificate, Purchaser’s Officer’s Certificate and eny
other apresments entered into in comection with the transaction cantemplated in'this Agreement.

iRelease™ shall mean any release, spill, emission, discharge, leaking, pumping, injection, ‘deposit,
disposal, discharge, dispersel, leaching or migration into the indoor or aatdoor enviropment (including,
without limitation, ambient air, suiface water, groundwater and surface or subsurface strata) or into or out
of any property, including the movement of Hazardous Materials through or in, the air, soil, surface
water, gmundwatcr:or.prupcrty, ) ‘

“Requirements of Laws” <hall mean any applicable foreign, fedota), state and Jocal laws, statutes,
regulations, rules, codes, ordinances, enforceable judgments, injunotions, decrees and arders, ‘permits,
approvals, treatics, entcted, adopted, issued or promulgated by any Governmental Entity or common law
then in effect.

“Sale Hearing” shall mean the hearing of the Bankruptey Court to approve the transactions
contemplated by this-Agreement. :

#gale Qrder” shall mean the order of the Bankruptey Court 1o be entered pursuent to, among
others, Scctions 105, 363 and 365 of the Bankruptoy ‘Code approving the conveyance. of the Aocquired
Assets on the terms and conditions sct forth in this Agreement 10 Purchaser, in form -and ‘substance
acceptable 10 Purchaser, which among other minQS'dmmuﬁncs (i) that the provisions of Section 363(n) of
the Basikuptcy Code have not been violated, and (i) that Purchaser will ot incur any liabilify as &
sucoessor o Scller or s business and which contains fthosetz'rms-'t‘equired by Section 7.01(d), ‘and such
other terms and conditions as Purcheser may require, including terms and condifions customarily
employed in sale orders entered in transactions of this nature.

uQeller ‘Patents” shall mean: (=) U:S. Patent Application Serial Number 60/315,832 and US.
Patenit Application ‘Serial Number ‘60/312,657, (b) -all ‘divisionals, continuations, continuations-in-part,
improvements, Teissues, extensions, reexaminations, Of enewal applications related to the foregoing, (¢)
all foreign equivelents to-any of the foregoing, and (d) all applications that relate to-any of the foregoing.

All such Patents and foreign equivalents gran ¢d or filed as of the dste of this Agreement are set forth on
Schedule 3.09().

sShire” shalt mean Shire Pharmaceuticals Ireland Limited.
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“Shire License Agreement” shall mean that certain License and Supply Agreement dated as of

P o e

Dr,cembcflis,'2003"bemcm’WFHCand:Stﬁrc-

“Taxes” -or “Jax" in the singular form, shall mean -any and all taxes, Jevies or other like
assessmenis, including income, transfer, gains, gross 1eccipts, excise, inventory, property (real, persanal
or intangible), custom duty, sales, use, lcense, wifhholding, payroll, employment, capital stock and
franchise taxes, imposed by any (Governmental Entity.

“Iax Return” shall mean any report, return or other information filed with any taxing authority
with respest to Taxes Impo sed-upon or atiributable to the operations of the Business.

wThird Party” shall mean a Person who or which is neither 2 party hereto nor An Affiliate of 8
party hereto.

“Trade Dress” shall mean the trade dress and packaging held and used by Seller or held for use by
Seller in the conduct or operation of the Business as of the Closing Date.

“Tyademarks” shall mean all trade names, logos, common 1awtadcmnr‘k5'and'servicc marks,
trademark and service matk registrations and applications therefor held in Seller's name which arc used
or held for usc in the Business-as sct forth on Schedule 3.09(s), together with the goodwill gssociated
therewith, both domestic and foreign.

“UJnited States” or “1L8." shall mean the fifty: (50) states of the United States of Americe, the
District of Columbia, Puerto Rico end alk possessions and territories of the United States of America,

{1.8.C.” shall mean the United States Code.

“WEHC Know-How"” shall mean product specifications, procosses, product designs, plazs, wrade
secrets, ideas, concepts, - INventions, smanufacturing, epgincering and other menoals and Srawings,
standard opersting procedures, fornmilae, flow diagrams, chemica], pharmacological, toxicological,
phnzmacc_utical, physical, analytical, safety, quality assurance, quality control and clinical date, techmical
in{ommﬁon,.msearch records, and all other confidential or proprietary technical and business information
which is used primafily in the Business, in cach case owned by WFHC or jts Affiliates as of the Closing
Date; provided, bowever, that “WFHC Know-How® shall zot include the Gillette Know-How, BMS
Know-How, BMS Manufacturing Know-How ot Manufacturing Kno How. For the sake of clarity,
none of the 'forchingiinfonmtion'Shall be inclnded in know-how to the extent that such information is
covered by any claim of any Patents.

“W&” shall mean the quoticnt of (i) number of tubes estimated or presumed to have
been dispensed during April 2004 based on the April 2004 withdrawal rate per NDC or ressonably

cquivalent prescription date divided by (i) thirty (30). Each of Purchaser and Sellet ackmowledges and
agrecs that the Withdrawal Rate shall be 581.
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Section 1.02.

The following terms have the meaning

Term

Agreement

Agreement Date:
Agssumﬁdﬂbiabi}iﬁes
Business

Break Up Fee

Closing

Closing Date
Confidentiality Agreement
Conflict

Customers

Deposit :
Disclosure Schedule
Escrow Acoount

Fxcluded Liabilities
FD&C Act

Financing Commitment
Tndemnified Party.
Indernnifying Party
Liability to Customers
Losses

Non-Serious Adverse Event
Proceedings

‘Product.

Purchase Price

Purchaser

Purchaser Indemnified Parties
Purchaser':s-Oﬁ'to:r’ s Certificate
Representatives
Repurchase Linbility
Repurchase Tubes
Restricted Persons

Seller

gsller's Officer's Certificate
Serious Adversc Event
Supply Agreement

Third Party Claim
Topping Offer

Transfer Taxes

Transition Services

Tube Liebility Cestificate
WFHC

Section 1.03. Interpretation.

in the event of an ambipuity or'a question of intent.
be construed #s if drafied jointly by
or disfavoring any party by virthe 0

WE2:1014964.2

Other Defined Terms.

e i

g get forthin the Sections set forth below:

the parties and no presurip
£ the authorship of any provisions

10

Section
Preambls
Preamble
2:02(8)
Recitals

6.09

2.04(s)

2 .04(3)
501
3.03(a)
114
2.03(b)
Preamble to Section 3
2.03(e)(id)
2.02(b)

£ 81

4.06
10.05(8)
10.05(2).
2:03(2)(3)
10.02()
8:09(c)
3.09(c)
Regitals
2.03(a)(3)
Preamble
10.02(2)
2.04(c)31)
3.14
2.02(b)
2.02(b)
6.07(b)
Preamble
2.04(b)
8.09(c)
2.03(){1)
10.05(s)
6.08
5.02(s)
8.07(b)
2.04(d)
‘Preamble

or interpretation arises,
tion or burden of proof shall arise favoring
of this Agreement.

this Agreement shall
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Section 1.04. Singular; Plural: Use of Words.

“I'ie definitions of the terms in this Agrecment shall apply equatly to the singular and phural forms
of (he terms defined. Whenever the. context may Tequire, any propoun shall include the .carresponding

masculine, feminine and-neuter forms. ‘The words “include,” “includes™ and “inc Juding™ shall'be deemed
to be followed by the ‘pkifﬂev“‘wjmt}ul-Iimitation:" The word “will” shall be construed to have the same
meaning and effect as the word “ghall” Unless the context requires-otherwise (a) any defimition of or
reference to any agreement, instrument. or ‘other document in. this Apreement shall be construed ag
referring to such:agreement, instrument o other document as from time to-time amended, supplerented
or otherwise modified (subject to any Testrictions.on such amendments, supplemicnts ar modifications set
forth in this Agreement), (b) eny reference in this Agreement to:any- Person shall’be construed to include
the Person’s successors ‘and. assigns, (c) the words “herein,” ‘hereof® and “hereunder;” and words of
similar import, shall be construed to refer to this Agreement in its entirety and not to any particular
provision of this Agresment, -and (d) sl references in this Agreement to Sections, Exhibits or Schedules
shall be construed to refer to Sections, Exhibits and Schedules of this:Agrecment. Any law or statute

defined or referred (o herein shall-mean such law or statute as from time to time amended, modified or
supplemented, including by succession of comparable successor laws and stautes.

SECTION 2.
CONSUMMATION OF TRANSACTION

Section 2,01, Acguived Assets,

(») Trensfer of Acquired

) .On the terms and subject to the conditions -of this Agreement, at the
Closing, Seller shall sell, assign, transfer, convcy and deliver to
Purchaser, and Purchaser shall purchase, acquire and accept from Seller,
all the right, title and interest-of Sellet gs of the: Closing Date in, to and
under the Acquired Assets, frec and clear of all Liens, other than
Penmitted Liens, in accordance with Section 105 and Sections 363(), (),
(¥) and (m), Sections 365(2), (&), (D and (k) of the Bankruptey Code.

()  Purchaser acknowlcdges and agrees that the Acquired - Assets do not
include (A) any rights in or to any Patents other than the Seller Patents,
(B) -any rights in or to any other intellectual property other than the
Inteliectual Property or (C) any rights in or to &ny Excluded Assets.

(iii)  Purchaser acknowledges and agrees that the ‘Acquired Assets shall be
siibject in all respects to'the license rights previously granted by Seller to
Shire under the Shire License Agreement, provided that contract is
assumed and assigned 10 Purchaser by court order.

(iv)  Notwithstanding snything contained, in this Agreement to the confrary,
(A) from and after the Closing, Sefler and its respective. Affiliates shall
retain all of their yespective Tights, title and interest in and to the
Excluded Assets, and.(B) Seller may retain an ‘archivel copy of all Books
and ‘Records, Marketing Materials, Regulatory Documentation and other
documents or materials conveyed by Seller hereunder.

()  No Assigmment. Notwithstanding anything to the confrary contained in this
Apgreement, except a8 provided in te Sale Order, if the ‘sale, assignment, transfer, conveyance o delivery
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or attempted sale, assignment, transfer; conveyanoe or-delivery to Purchaser of any esset that would bean
Acquired Asset, other than any Assumed-Contract Jisied.on Exhibit E hereto or any asset or assets that are
mraterial to the conduct of the Business on the whole, is (i) prohibited by any Requircments of Laws-or (ii)
would require any authorizations, approvals, consents or ‘waivers from 2 Third Party or Governmental
Entity and:such authorizations, approvals, consents or Waivers shall not have been obmined prior to‘the
Closing or obviated by the Sale Order, then in either case the Closing shall proceed -without the salc,
assignment, transfer, conveyarice or delivery of suchassel and this. Agreement ghall not constitute a sale,
assignment, transfer, conveyance or delivery of sich asset. ‘Inthe event that the Closing procesds without
the sale, assignment, transfer, conveyance or delivery of any such asset, then following the Closine, the
parties shall ‘use their reasonsble commeroisl efforts, and cooperate ‘with each other in good faith, to
obtain promptly such authorizations, approvels, consents or waivers so as o convey guch assets to
Purchaser, for no .additional consideration; provided, ‘however, that Seller shall not ‘be required to-pey any

consideration to obtain any such authorization, approval, consent ar waiver. Pending suchauthorization,
approval, consent Or waiver, the partieg shall cooperate with each ather ‘in good faith (st their own
expensc) in any reasoneble and Jawiful -arrangements that will provide to Purchaser the benefits of use of
such asset and to'Seller the benefits, including any indemnities, tha, in cach case, it would have obtained
had the asset been conveyed to Purchaser at the Closing: To the extent that Purchaser secks to obtain-and
ig provided the benefits of an asset ‘pursuant to this ‘Section 2:01(b), from and after the Closing Date
Purchaser shall pecform the obligations of ‘Selter with respect to.such asset that arise after the Closing
Date and sotisfy any related obligstions and Liabilities with respect to such asset that-arise afier the
Closing Date, thatin each case, but for the 1ack of an authorization, approval, consent.or waiver to assign
such ohligations-or Liabilities to Purchaser, would be Assumed Lisbilities. If authorization, approval,
consent or waiver for the gale, assignment, transfer, conveyance of delivery of any such asset not sold,
agsigned, transferred, conveyed or delivercd at the Closing is obtained, Seller shall assign, transfer,

convey and deliver such asset 10 Purchaser atno additional cost to Purchassr, as aforesaid.

Section 2,02, Assumed Liabilifies.
| (8)  Upon the terms and subject to the conditions of this Agreement, Purchaser shall
assume, effective as of the Closing Date, and Purchaser shall pay, perform and discharge ‘when. due, the

following Lisbilitics, obligations and commitments of Seller and its Affiliates (the “Agsumed
Lisbilities”):

@) ‘gl] Liabilities, obligations and commitments that Purchaser has expressly
pssumed or agreed to assume mder this Agreement (including as
contemplated by Section 5.04 hereof);

(i) el Liabilitics arising out of or relating to any product liability, breach of
warranty or similar claim for injury to Person or property due 1o the use
or misuse of eny Product sold after the Closing Date or the use or misuse
of Acquired Assets whichuse or misuse occurred afier the Closing Date;

(iif)  all Liabilitics (excluding Cure Costs) that arise after the Closing Date
under the Assumed Contrects (other than obligations arising out of or
relating to a Default that ocourred prior to the Closing Date); and

(iv)  the Liability to Customers and the Repurchase Liability, each of which
shall be deducted from the Purchase Price pursuant to Section 2.03(a)(1).

(b)  Priorto the Closing Date, Seller may make offers to repurchase tubes-of Product
from wholesale customers. at prices o be specified ‘by Seller and shell use commercially reasonable

efforts toTepurchase tubes of Product with expiration dates prior to June 30, 2005. “Seller agrees to keep
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Purchaser reasonably informed.of ils efforts-and progress in repurchasing tibes.of Product, The number
of tubes of Product, regardless of expiration daté, that such ‘customers ‘agree, by written letier or

notification delivered o the Seller onof ‘before June 25,2004 (or 85 resolved in aceordance with
paragraphs 17 and 18 of the Sale:Order), to retum (which rehamn shall be made to the Purchaser after the

closing of the Sale) at the prices ‘specified byuS'eller-m-xtsvof‘fers or at other prices mutually agreed to by
Seller and such customers, shall be referred to herein as the “Repurchase Tubes.” The aggrggatc~doﬂar
amourit Tequired to repurchase the Repurchase Tubes &t the prices agreed upon by Seller ‘and-such
costomers shall be seferred to herein-as the “Repurchase Lighility.” The parties acknowledge-and agree
thet the Repurchase Tubes shall be destroyed and in no event shal) the Repurchase Tubes be re-sold by
Seller or Purchasct. :

(¢)  Notwithstanding any other provision of this Agrecment, except for the Assumed
Lisbilities expressly specified in Section 2.02(a), Purchaser shall not assume, or otherwise be responsible
for, any Lighilities of Seller whether liquidated or unliguidated, or known or unknown, whether arising
ol of occurrences prior to, at of after the Closing Date (“Excluded L iabilities™), -which Excluded
Liabilities include:

() all Lisbilities arising out of or telating to &Ry product Hability, hreach of
warranty or similar:claim for injury to Person or property, Whether based
on negligence, breach of watranty, strict lisbility, enterprise. liability or
any other legal or equitable theory arising from defects in products, due
{o the-use or misuse of any Product soldom or prior to the Closing Date
or the use or misuse of the Acquired Assets-on or prior to the Closing
Date;

(i)  any Liability to or in respect of any employees or former employees of
' Seller;

(i)  eny Liability of Seller‘in respect of any Tax (exceptas contemplated by
Section 5.02 below); and

(iv)  Environmental Claims arising from OCCUITENCES prior to the Closing
Dale,

Section 2.03. Purchase Price.

e ——— i ———

(a)  Purchase Price. As full and fair consideration. for the Acquired Assets, Purchaser
agrecs to:

) deliver or cause to be delivered to Seller at the Closing by wire transfer
in immediately ‘available funds en arnount equel to $38,850,000 minusg
(A) the dollar amount, which shill be agrecd upon by the partics on o
before June 25, 2004 (or &5 resolved in accordance with paragraphs 17
and 18 of the Sale Order), of any obligationsof Seller to wholesslers and
chain warehouses. for Product returned by such parties to Seller on-or
befare Juné 25, 2004 and not replaced by ‘Selter with alternative product
or 2 return of purchase price-on or before such date, utilizing payment
terms accepteble to these customers and Seller, provided such payment
terms ‘shell mot be below 90% of the original net invoice price without
Purchaser's approval (the “Lability to Customers™); minus (B) the
‘Repurchase Liability; minus-(C) an amount cqual to $4,100,000, such
smounit to be used by Purchaser (in whole or in part, without recourse by
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Seller1o any amount not 50 used) to-compensate Bm'chascr’for entering
into the Supply Agrecment, dated s o May 14, 2004, between BMS and

purchaser (the “Supply Agr - of which $1,854:279 shall be paid
by Purchaser to BMS'on or pronmptly following the Closing Date and the.

remsining $2,245,72} shall be retained by the Purchaser; Minus (D) the
valuz (based on Seller's January 2004 Wholesale Acquisition Cost price
of $42.32 per tube) ‘of ‘any tubes-of Product shipped by ‘Seller between
April 15,2004 and June 25,2004 in cxcess of 16,463 tubes of Product
(provided that.any tubes of Product sold by Seller directly to-physicians
consistent with ‘past. practice .shnll_*not'he-:-'cqmﬁcd__ in ‘this calculstion)
(such -amount, the “purchage Prige”); [inms. (E) the Deposit; minus (F)
‘the ‘Escrow Amount. ‘Seller and ‘Purchaser shall -cooperatc ‘with each
other 10 calculate 2nd mutually pgree uponfthjezamoums:.t:ontcmplated by
clauses (A), (B) and (T?) sbove st Jeast five:(5) Busmess Days prior to the
Cloging Date;

(i) deliver or causeto be delivered toa sepatate batk: account of Seller (the

“Escrow. Accout t7), by wire transfer in 'immediatcly.available-funds, the
Bscrow Amoumt, periding determination of certain jndemnification
obligations of Seller as sot forth in Section 10.02. As evidenced by the
Jetier agreement, dated. April 29, 2004, between Seller’s senior- secured
lenders:and Purchaser, Seller’s senior~éc¢1ned'lendem have agreed that
Purchaser's rights 1o any ,funasfinf-.thciEscrow;Acc‘ount‘pmuant:-t_o':hc
terms of this -Agreemnent are superior to the rights of such lendersto, or
liens held by such lenders on, any funds in the ‘Escrow Account. The
parties agree that the Esorow Amount shall be disbursed only with the
written consent of Purchaser and Selier, unless the Bankruptoy Court
shall otherwise direct; and

(i)  assume the Assumed Liabilities 28 of the Closing.

®) arnest Money Deposil. Pmchasz:r'has;dcﬁvmd to the Seller anamount equal to
$1,500,000 (the “Deposit™) Interest earned on the Deposit shall be-credited to and become part of the
Deposit reflected as itis credited to such-accounts. ‘As evidenced by the Jetter agreement, dated April 29,
2004, between Seller’s senior secured lenders and Purchaser, geller’s senjor secired Tenders have agreed
that Purchaser’s rights 10 any fupds in the Eamest Money Deposit-account pursuant to the torms of this
Agreement ar¢ superior to the rights of such:lenders to, o Yens held by sisch lenders.on, any funds in the
Eamnest Money Deposit account. The Deposit-shall be disbursed in accordance with one of the following
provisions.whichevcrshall-‘apply:

(M 1 the Closing occurs, then at Closing the: amount of the Deposit shall be
credited toward the Purchase Price and delivered to Seller;

iy Ithis Agreement is terminated pursuznt to Section 9.of this Agreement

{other than-a wermination with Tespect to which the Depasit 1 payabie to

Seller pursuant to clause (i) below), then within two (2) Business Days
aftér such termination, the Deposit shall ‘e returned to Purchaser; or

(i) I (x)this Agreement 15 terminated by Seller pursuant 10 Section 9.01(¢)
. of this Agreement.and- () as:of the date of such termination: Purchaser

does not have any Tight 10 terminate this Agreement pursuant to Section

9, then the Deposit shall be paid 10 Seller 2s liquidated damages andnot
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a penalty and es Seller's sole and exclusive remedy. The parties
recognize.ﬁm't.thc:d:_tersnihation;offdanmges in the event ofa termination
of this Agreement pursusnt {o Section 9 will be:difficult and that the
disbursement of the Deposit constitutes. 8 reasonable estimate of such
actudl damages, £nd therefore liquidated demages and n0ta penalty.

(3] Supply Apgreement. Purchaser has informed Selter that it hasa contingent right
to purchase 2 limited number of tilbes of Product under the Supply Agreement a discounts to the pricing
previously disclosed to Seller, for an aggregate potential savings of up to $515,000 in the aggregate.
Purchaser agrees that if the Closing Date: shall be on or before July 15, 2004, Purchaser shall pay 50% of
the savings with respect thereto. (or-an aggregate of $257,500) over to the Seller. Purohaser shall use
commercially reasonghle efforis to-cffect the Closing promptly and on oF before July 15, 2004.

Section 2.04.  Closing; Deliveries.

(a) Closing. Provided that the Sale Order shall have been entercd and no stay with
respect thereto shall bein cffeot and the closing of the transactions contemplated hereby (the “Closing”) is
permitted under the ‘terms of the Sale Order, the Closing shall take place at the offices of Latham &
Watldns LLP, 12636 High Biuff Drive, Suite 300, San Diego, Celifornia 52130 and ona-date and time
(the “Closing Date"”) to be mutuslly agreed upon by Purchaser and Seller.

(6)  Closing Deliveries by Seller. At the Closing, Seller shall deliver or cause 1o be
delivered four (4) originals or facsimiles (with criginals to follow within forty-cight (48) hours afier the
Closing) of each of the following, in each cas¢ duly executed by Seller, (A) the Rill of Sale, (B) the
Assignment of Copyrights, (C) the Assignment of Trademarks, (D) the Assignment of Seller Patents,
(E) the Assignment of Internet Names, () the Assumption Agreement, (G):a certifioate, duly executed by
an authorized officer of Seller, in-substantially the form attached hereto ss ExhibitL (“Seller's Officer's
Cerlificate”), (H) a certified copy: of the resolutions of the Board of Directors of Stller approving the
transactions contemplated. hereby, (0 valid-and binding consents of -all Persons whose consent ‘was
obtained pursusnt to Section 5.05()(1), () the Tube Liability Certificate, and (K} such other documents,
instruments and certificates 85 may be appropriate to effect the transactions contemplated hercby as
Purchaser may reasonably request. -

() Closing Deliveries by Purchaser. At the Closing, Purchaser shall deliver or cause
to be delivered to Scller:

@) {he Purchase Price in jmmediately available 1.8, dollars by clectronic
funds transfer in the:amounts and to-the accounts of such entitics as are
designated by Seller to Purchaser in writing ‘not later than two (2)
Business Days prior to the Closing Dste; and

() four (4) originals or facsimiles (with originals to follow within forty-
cight:(48) hours after the Closipe” of each-of the following, in eaclg,o«se
duly executed by Purchaser, [A) she Assignment of Copyrights, ( )’y
Agsignrment of Trademarks, (CY1! 'e:,?&signmcnt*of,scllc_r-f’at:nt};, (DY th
Assignment of Internet Names, {E, the Assumption: Agreement, (Fj)a,
certificate, duly executed by an authorized .officer of Purchaser, in
substantially. the form attached ‘hereto as ExhibitM (*Purchaser’s
Officer’s Certificate”), (G) a certified copy of ‘the resofutions of the
‘Board of Directors of Purchaser approving the transactions contemplated

hereby and (1) such other documents, instruments and certificates 28
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may be approprizle 1o effect the transactions conternplated hereby 28
gsller may reasonably request.

(@  Cusio ~Liability and - se Li At the Closing, Seller shall
provide to Purchascr written confirmations from each of its four largest wholesale customers of such
customer’s catculation of the Liability to'Customers ap d Repurchase Liability relating to -guch customer.

To the cxtent Selter is unable to obtain any of such. confirmations, it shall provide Purchaser with a

certificate, signed by an officer of Seller (the “Tube jability Certifica: m, that lists for each customer for
which ‘Seller has ot obtained & confirmation, ‘Seller's. calcutation of Liability 10 Customner &nd
Repurchase Liability for soch customer and-such customer’s caloulation (if the same has been provided

by such customer).

{e) Delivery of Documents. All documents delivered at the Closing by the parties
pursuant*tdSections'?..M(b} and 2.04(c)(ii) shall be dated as of the Closing Date.

{(f)  Delivervofl ertain Acquired Asscts. On fhie Closing Date, title to the Inventory,
the Regulatory Documentation, the Books and Records and the ‘vMarkaﬁnngatmials- ¢hall be transferred
to Purchasct. _.Inuncqiatély following the Closing, Geller'will make the Inventory available for pick up by
Purchaséror its comImon carrier. In addition, promptly, but in no event {nter than ten {10) days following
the Closing Date, Seller will deliver to Purchaser that portion of the Regulatory ‘Documentation
comprised of the complete complaint, adverse svent and medical inquiry filings with respect 10 the
Product. Promptly, but:in 1o event later than thirty (30) days following the Closing Date, Seller will
deliver the Books end Records, the Marketing Materisls and the: balance of the Regulatory
Documnentation to Furchascr. Seller shall ‘bear the risk of Joss to the nventory, the Reguldtory
Documenietion, the Books and Records and the Marke ting Materials ontil they have been -delivered to
Purchaser -or its common carrier; thereafter, Purchaser shall bear all risk of loss associated with such
Acquired Assets and hall be solely responsible for procuring adequate nsurance 10 protect against such
toss, Seller shall -continue to maintein adequate ‘ngwrance: ageinst Joss: associsted ‘with the Acquired
Assets until they have been delivered to Purchaser or its .;comonca’rr'icr.

Section 2.05. Assump tion.of A ssumed Contracts.

The Sale Order will provide for the assumption by Seller and the sale: and assignment to
‘Purchaser, effective upon the Closing; of the Assumedl Congacts such that as of the Closing Dats, Seller
shall agsume pursuant 1o Section 365(a) of the :Banh_-uptcy_'Code ind sell and-essign 1o Purchaser pursuant

" 4 Scctions 363(0), () and (m) and Section 365(f) of the Benkruptoy Code cach of the -Assumed
Contracts, The Assumed Contracts asc sct forth on Exliibit E and identified by the date of the Assumed
Contrects (if gvailable) and the other party of partics to such Assumed Contracl. The Cure Costs have

peen determined in good faith by Seller based on Seller’s Books and Records and.are as set fonh_.as of the

datcihmoﬁ-oﬁ,gisesg__cml_e_l_.ﬁ_ﬁﬁqfﬂwnisclosm Schedule. sen‘cr,shnil'iba-itesponm“ble'-fﬂrﬁroviding’-noticc
1o the non~debtor partics 10 all Assumed Contracts a1 Yeast 30 calendar days prior to the Sale Hearing and
shall raake any filings and appearences with.the Banlauptey Court as required by the Bankruptcy Code or
this Agreement. The Cure “Costs ghal be paid by Seller. True and complete copies of the Assumed
Contracis, together 'With"all-..amm'driwms -..and’:sppp1¢xnmts.ﬂtcreto-and all waivers of any terms thereof,
have been made:aveilable to Purchaset prior to the execution of this Agrecment. Except as setforth on
Schedule 2.05(a): (1) subject to payment of any Cure Costs; and except for any default erising s aresult
of the commencement :of the :Chapter 11 Case or 88 would ‘not, individually or in the aggregate,
teasonably be-expected-t . have a Material Adverse “Effect on “Seller, .cach Assumed Contract is valid,
binding and in-full force anid effect, and is enforceable by Seller, as applicable, in accordance with its.
terms; (2) ‘subject 1o payment of eny Cure Costs, and except for eny default arising.2s & result of the
commencement of the Chapter 11-Case, Seller arid, to the Knowledge of Seller, each counterpafty 10.2nY
Assumed Contract, has performed in all respects the obligations required to be performed by it todate and
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is not in default under each Assumed Contract to @hioh it {3 gparty, except for such failure or failures to
perform which would not, individually -orin the aggregate, reagonably be expected to have 8 Matcrial

Adverse Fiffect on ‘Seller and Which: would not prevent the assumption and §;assi_'g‘nm¢nt.}0f’thc contract o'
Purchaser; (3) subject o payment of any Cure Costs and, except for any-defoult arising a5 2 resultof the
commencement of the Chapter 11-Case, Seller has nat received any notioe of default under any Assumed
Contraet to which it is-2 party, cxcept as would. not, individually or in-the:aggrepsie, reasonably be
expected to have a Material Adverse Effect.on S&ller and there exists no event which, with or without the
giving of notice or lapse of time or both; woulld constitute such default thereunder by Seller. Exceptesa
result of the Chapter 11 Case or-as set forth on Schedule 2:05(g of the Disclosure Schedule, as of thedate
hereof, Seller is-not in negotiations to ‘amend, or contemplating the amendment of, -any Assumed
Contract. Except as set forth in the Shire License Agreement, Seller is not 2 party to or bound by any
non-competition agreement that materially impairs its ability to operate the Business. Purchaser shall use
commercially reasonable efforts to provide, to the extent necessery, evidence of its ability to provide
adequate assurance of future performance of the obligations under the Assumed Contracts s required by
Section 365 of the Bankruptey Code.

Section 2.06. Risk of Loss,

Excepl as-otherwise provided in Section 2.04(e), (e) il the Closing, sny loss of or darpage 10
the Acquired Assets from fire, casualty ot any other ocourrence shall be'the sole responsibility of Seller
and (b) 2t the Closing, title to the Acquired Assets shsll be transferred to Purchaser and Purchager shall
thereafter bear all risk of oss:associated with the Acquired Assets including, without limitation, any loss
froman eavironmental impact arising from the Reléase or consumption of the Product that occurs after
the Closing, and shall be solély responsible for procuring adequate insurance to protect the Acquired
Assets against any such loss. ,

Section 2:07. Bamnkraptey Court Approval,

Notwihstanding anything contained herein to the contrary, performance by Seller of its
obligations under this -Agx;ecmenrta_rcﬁczpress]y conditioned upon entry of the Sale Order, that shall not
have been stayed by the Closing, by the Bankruptey Court expressly approving such performance.

o SECTION 3.
REPRESENTATIONS AND WARRANTIES OF SELLER

Selter represents and warrants to Purcheser, as of the date hereof and the Closing Date (except as
otherwise cxpressly provided herein), -subject to such exceptions es are disclosed in the disclosure
schedule supplied by Seller (the “Disclosure Schedule™), which Disclosure Schedule shall be deemed to
be representations and warranties of Seller as if made herein, as follows:

Section 3.01, Organization, Etc,

Seller is a-corporation duly incorporaied, validly existing znd in good standing under the laws of
the State of Delaware. Seller is-duly authorized to conduet its business and is in good standing in each
jurisdiction where such quslification is required, except for any jurisdiction where faflure to so qualify
would not have a Material Adverse Effect on Selier. Seller has full power and authority, and holds sll
permits and authorizations, to camry on ifs ‘business, including the Business, and to own and use the assets
and properties owned and used by i, including the Acquired Assets, except where the failure to have such
p(iwcr,and.anthoﬁtyvor to hold such permits or authorizations would not havea Material-Adverse Effect
on Séller. Schedule 3:01 sets forth a true and complete list of all such permits and authorizations,
indicating those permits and autherizations that are non-transferable.
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Section 3.02.  Authority;

v: Enforcesbility.

Subject to entty of the:Sale Order, Seller has-all requisite power and authority and has taken sll
actions necessary 1o execute and deliver ‘this: Agreement-and all Related nstruments to be execuied and
delivered by Seller, to consummate the transactions contemplated hereby and thereby and fo perform its
obligations béteunder and thereunder, and no other proceedings ‘on the part o Seller are necessary 1o
authorize this Agreement ot any Related Instrument to be executed and delivered by Seller or to
consummate -the Granssctions contemplated hercby or therehy. Subject to the -provisions of ‘the
Bankruptcy Code and the entry and- effectiveness- of the Sile Order: this Agreement has been duly and
validly executed -and delivered by Seller and, assurriing that this Agreement hes been duly ‘authorized,
execuied and delivered by Purchaser, constitutes; and each Related Instrument that is to be exccuted and
delivered by Seller will constitute when executed and delivered by Seller, assuming that such Related
Instrument has been duly authorized, executed end delivered by Purchaser, if and as applicable, 8 valid
and binding obligation of Seiler, enforceable agamst Seller in accordance with its terms.

Section3.03. Consents and Approvals; Ne Violations.

(8)  Subject to entry of the Sale Order, the execution-and delivery by Seller of this
Agreement and any Related Instruments, and the performance by Seller of its obligations under this
Agreement and any Related Instrument to be executed and delivered by Seller and the consummation of
the transactions contemplated herchy and thereby will not: (i) conflict with.or violate ar breach any.of the
terms; conditions or provisions.of any- organizational document of Selter; (i) conflict with or resilt in a
violation er breach. of, or constitute a default (or-an event which, with or without notice or lapse of time or
both, would. constitite a ‘breach or default) under, or result in the termination of, or ‘accelerste the
performence required by, ar cause the.acccicration of the maturity of any debt or obligation pursuant to,
any Contract to which Seller is.a party-or by which Seller or any of the Acquired Assets is'bound, or
result in the creation or imposition-of any Lien upon ‘any of the Acquired Assets, other than Pemmitted
Liens; or (iif) violate or conflict with any Requirements of Laws applicable to Seller-or the Acquired
Assets, except in the case of clauses (i) or (iii) for violations, breaches or defaults which would not,
individually or in the agpregate, reasonably be expected to result in 8 Material Adverse Effect ‘with
respect to Seller (anyof (3), (if) and (iil), a “Conflict”).

(b)  No permit, notice, consent, approval, or registration, declaration ar filing with,
any Person (so as not to trigger any Conflict) is necessery for the execution and delivery ‘of this
Agreément or any Related Instrument by Seller or the consummation by Seller of the transactions
contemplated by this Agreement or any Related Instrument to be excouted and delivered by Seller, except
for permits, notices, consents, approvels or authorizstions of, or declarations or filings with, the
Bankruptcy Court, as applicable, and -except for those notices, filings, permits, consents, approvals,
registrations.or declarations the failure of which to be made or obtainied would not, individually o1 in the
‘agpregate, reasonably be expected to result in-a Material Adverse Effect with respect to Seller.

Section 3.04. Financial Statements. a0d Books and Records.

The Financial Statements have been prepared in accordance with Seller’s accounting -policies
applied on a consistent basis, which are in accordance with GAAP, and fairly present, in all materigl
respects, 85-of the-dates thereof and for the periods then ended, the fnancisl condition and results of
operations of Seller. The Books and Records are correct. and complete in all materisl respects and
accurately and fairly reflect the activities of the Seller and the Business and are al] of the books, 1ecords
and recorded information related -to the Business, subject, however to the changes shown ‘by the
Schedules of Assets and Liabilities filed with the Bankruptey Court by the Seller on June 2, 2004, which
schedules the Seller represents are materiaily accurate and fairly presented.
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Seetlon 3.05.  Absence of Certain Changes,

Since December 31, 2003, except as set {orth on Schedule 3.05, Sclier has not; () transferred or
granted-any ights-or options in orto any of the Acquired Asscts, except for the transfer of Inventory in
the Ordinary Course of Business; (if) iransferred to any Third Party any rights under any licenses,
cublicenses or other agreements with respect to any Intellectua] Property; (iif) engaged in special
promotions of the Product or estsblished -zny tie-ins of ‘the Product with Seller’s other products; (iv)
modificd or terminated any Assumed Contract; (v) received notice of termination of any Assumed
Coniract; ori(vi) agreed to do sny of the foregoing,

Section 3.06. Undisclosed Liabilities.

Seller does niot have any Liabilitics related to or arising from the Business required by GAAP to
be reflected or reserved against in a belance sheet of Seller consistently preparcd except (8) Liabilities
reflected or reserved against in the Balmnce Sheet, {b) the Liability to Customers and the Repurchase
Liability, (c) Liabilitics disclosed ont Schedule 3.06 and (d) Liabilities that were incutred since December
31, 2003 that are immaterial, individually or in the aggregate.

Section 3.07. 'Taxes,

Seller bas timely filed and accurately completed all material Tox Returns, declarations, reports,
i formation returns:and statements required 1o be filed by it in respeot of any Taxes relating 10 or srising
from the Business-and/or the Acquired Assets and paid all Taxes relating to or arjsing from the Business
andfor the Aoquired Assets due.and paysble by it. No written notice of any proposed tax deficiency,
assessment or levy has been received, used or held for use in the conduct or operation of the ‘Business
relating to ot arising from the Business: and/or the Acquired Assets, Selier has-duly withheld from each
payment from which such withholding is required by law the amount of all Taxes relating to or arising
from the Business and/or the Acquired Assets required to be withheld therefrom and has paid the same (10
the extent due), topether with the employer's share -of the same, if any, to the proper tax receiving
officers.

Section 3.08,  Title of Assets.

At the Closing, Purchaser shall acquire all right, title end interest of Scller in and to, the Acquired
Assets, free and clear of all Liens, other than Permitted Liens. The Acquired Assets, BMS Know-How,
Gillette Know-How and Gillette Patents constitute all of the material assets and rights owned, Licensed or
otherwise controlled, used or held for use by Seller in the conduct or operation of the Business as
operated by Seller during the eighteen (18) months preceding the date hereof.

Section 3.09, Imtellectnal Property.

(8  Schedule 3.09(s) sets forth the Seller Patents, Copyrights, Internet Names and
Trademarks. Exceptas set forthon Schedule 3.09(a) and for Permitted Liens, Seller has 8]l right, title and
interest in ‘and to the Intellectual Propérty, free and clear of -all mortgages, pledges, charges, Liens,
equitics, security interests or other encummbrances without any conflict known to Seller with the rights of
others.

) To the Knowledge of Seller, each itam of Intellectus] Property is valid,
subsisting, in full force and effect, and has not been abandoned or passed into the public domain and &l
necessery registration, maintenance and renewal documentation and fees in comection with Registered
Intellectual Property have been timely filed with the appropriate authorities and paid,
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_ (¢)  Except as set forth on Schedule 3.09(c), ‘there are 1o Gldims, actions, suits,
proceedings, arbitrations, orders, ingujries, hearings arassessments before any cotirt, tribunal {including
the United States Patent and “Tredemark Office or-cquivalent authority-anywhere in the ‘warld) or other
Governmental Entity other than proceedings related to usual ‘and custornary- patent or trademsrk
prosecutions in the Ordinary Course of Business: (“Procesdings”) relating to any Intellectnal Property,
and, to the Knowledge of the Seller, ,re'lbt‘ingato_‘the;BM-S'iK:iowaHnw,,Gillcac‘-l’,at:m.orv< Gillette Know-
How, and no Intclicotual Property, -and to the Knowledge of Seller, no BMS Xnow-How, Gillette Patents
or Gillette Know-How is subject to any outstanding decres, corder, judgment, agreement o stipulation
restricting in any mamer the<use, ransfer or Jicensing thereof ot that may effect the validity, use or
enforceability of the Intellectual Property or any BMS Xnow-How, Gillette Patents or Gillette Know-
How.. Seller has no Knowledge of any facts, circumstances'or information -‘t'hat_-.would"re'asonﬁbiy-»ssrvcwas
g basis torender the Regisi¢red Intellectual Property invalid-or U enforcesble, would-adversely affect any
pending zpplication for eny Repistéred Inteliectual Property, .or would materially adversely affect or
materially impede Purchaser's ability to use any. Inteliectual Property, BMS Know-How, Gilletts Patents
or Gilletts Know-How in the menner used or +eld for use in the conduct or operation of the Business as

currenfly conducted.

@ To the Knowledge of Seller, no Person has infringed or misappropristed, or is
infringing or misappropriating, the Intellectus! Property. Seller has nat Teceived written notics frem any
Person and has no Knowledge that the use of the Intellectual Property, BMS Know-How, Gillette Know-
How or Gillette Patents has infringed or misappraprisied, or infringes or misapproprisies, the intellectunl

property of any Person or has constituted or constitutes unfair competition of trade practices under the
1aws of any jurisdiction.

(¢) No present or formet employee or consultant of ‘Seller owns or has any
proprietary financiel or other interest, direct or indirect, in the Tntellectuat Property, BMS Know-How, the
Gillette Patents or Gillette Know-How.

, Seller “has ‘taken commercially reasomable security mesasures lo protect the
secrecy, confidentiality and value-of any Seller, BMS:or Gillette trade secrets or confidentiel mformation
included in the Inteliectual Property, BMS Know-How or - Gillctte Know-How, including heving and

eriforcing & policy requiring employees, copsuhtents and other independent contractors to exeoute
cornfidentiality and intellectual property assignment agrecments.

{(£)  The Intellectual Property, BMS Know-How, Gillette Know-How and Gillette
Patents constitute all -of the intellcctual property rghts owned, exelusively licensed or otherwisc
controlled, used or held for use by ‘Seller in the conduct or operation of the Business as-currently

conducted.

Section 3,10. Material Contracts.

‘Schedule 3.10 contains a true, correct and complete list-of the Contracts. True and complete
copies of each of the Contracts have been made avaivlablc'to?m*:hascr and (2) ¢ach of such Contracts is,
or afier giving effect to the Sale Order will be, in full force and effect and is, or will be, valid, binding and
enforcesble against Seller -and, fo the Knowledge of the Selier enforceable against the other parties
thereto, in accordance with its terms, (b) after giving cffect to'the Sele Order, there exists no.default-of 8
material provision of any such Contract o event which, with or withoutthe giving of notice ot lapse of
fime-or both, would constitute-such default therender by Seller,-and (¢) no written notice of termination
or nonrenewal has been -rchiVC,d-or"g'iven‘undﬁr-»nnyffC“ontract and, to the Knowledge of the:Seller, no
other. party to-any Contract is in default thereunder nor does any cordition ‘exist that with or without
notice or lapse of time or both, would congfitute a default thereunder.
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Section 3.31, Compliance with Law,

Except to the extent that it could not, individually or in the aggregate, reasonsbly:be expested to
have & Material Adverse Effect, the Business is conducted in compliance with, all spplicable permits,
government licenses, registrations, approvals, concessions, franchises, :authorizations, orders, infunctions,
decress, laws, regulations, guidance and.guidelines, including the United States Food, Drug-and Cosmetic
Act (the “FD&C Act”) and the Prescription Drug Marketing Act. Without limiting'the foregoing, the
Seller has complied with ll spplicable state and ‘federdl laws, rules and regilations regarding the
terrination of cmployees, including the Worker Adjustment and Retraining Notification Act, ‘Scller-has
not received any written nolice:to the: effect that, or otherwise been advised that, it is not currently in
compliance with any of such permits, government liccnses, registrations, approvels, concessians,
franchises, authorizations, orders, injunctions, decrees, laws, regulations, guidance or guidelines.

Section 312, . Accounts Reccivabie,

As of April 29, 2004, the ‘accounts receivable arising-out of the Business consist solely of
accounts receivable from physicians in an approximate amount of $3,500.

Section 3:13. Jnventory.

All of the Inventory reflects the normal inventory valuation policies of Scller end is valued on the
Balance Sheet at the-lower of cost and market value, on @ firet<in, first-out basis in accordance with
GAAP and reflects write-downs to realizable values in the case of items which are ‘below standard quality
ot have become- obsolete or unsalsable (except at prices with less than normal gross ‘margins). The
Inventory is of good and merchantable quality, fit for the:purpose for which it is intended and saleable
and useable in the Ordinary Course: of Business. All of the items of Inventory (subject to the reserves
described above) ‘meet Seller’s curent standards and specifications. Schedule 3.13 sets forth the best
estimate (a5 of June 24, 2004) by Seller of the Pipeline Number, the Liability 1o Customers and the
Repurchase Liability. '

Section 3.14. Customer.s and:Regr.g._ antatives.

Sehedulo 3,14 sets forth 8 true and complete list of the top ten (10) customers or representatives
(whether pursuant t0-a commission, royalty, séle or other arrangement) of Seller by dollar volume who
paid, or were provided goods or services related to the ‘Business during the twelve month period ended
December 31,2003, showing, with respeet to each, the name and dollar volume involved (collectively,
the “Customers”™ and “Representatives” as the case may be). Prior 10 the date: of this Agreement, 1o
Customer or Representative has indicated to Seller in writing that it will not or would not continue a
relationship with Purcheser (or an Affiliate thereof) substantially similar to its ‘historics! relationship with
Sefler. Lxoept as sct forth on Schedule 3.14, since December 31, 2003, Seller has not received any
written notice that any Customer or Representative intends to terminate or materially alter its business
relationship with Seller. :

Section 3,15, Regulatory Matters.

(a) Except as set forth on Schedule 3.15(8), Seller has filed with all applicable
Governmental Entitics, including the FDA, all notices, supplemental applications and annusl or other
reports or documents, inicluding adverse event reparts that-arc required by the FDA, since June 25, 2002
1o the extent required vfider all applicable Taws, including the FD&C Act, except to the cxtent failure to
make such filings could not reasonably be expeoted to have a Material Adverse Effect.
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(6)  Except o5 sct forth on Schedule 3.15(0 neither Seller, nor to Seller's
Knowledge, any of"its"mﬁfacmretsfhas-rewive{i or-been subject to: (i) ey FDA Form 4835 with
respect to the Pxoduct;'-‘[ii)faixyiEDA'Noﬁces:o£ Adverse Findings with respeot 1o the ‘Product; or (if)-any
waming ldtters or other written comres ndence from the FDA or-any other Governmental Entity with
respect to the Product since June 25,2002, or gt any-{ime prior 10 this Agrsement to the extent still active
or pending, in which the FDA or such other Governmental Patity esserted thet the marketing,
mamifacturing, distribution or other opesations of Seller were: not in compliance with spplicable
Requirements: of Laws with respect to the Product i the United States-or any foreign. jurisdiction. Except
as could rot reasonably be expected 10 have a Material Adverse Effect on Seller, the Business or the
Product, there has not been any ocenrrence of sy product yecall, market withdrawal or replacement, or
post-sale warning conducted by or-on behalf of Seller conwerming the Product in the United States ot any
forcign jurisdjction, or &ny pmductjrecall,'mxrket withdrawal or -rep\accmem-conductcd by-or on behslf of
gny-entilyasa result of any alleged defect in the ‘Produt in the United States or any foreign jurisdiction
sinice June 25, 2002, ot at any time prior {0 this Agreement:to the extent gtill active or pending, and Seller
hias made available to Purchaser each material complaint and notice of alleged defect or adverse reaction
with respeot to the Product in the United States or any foreign jurisdiction that has been received i
writing by Seller and its Affiliates.

(c) The Product Registrations ate the emly- material regulatory approvals neoessary
from ell applicable'Govemmcntal Entities, including the FDA, for Seller to- conduct the Business 83
currently sonducted by Seller.

in the United States.and in the EU, Canada and Puerto Rico. No event Tas ocourred or condition or stte
of facts exists Which-constitutes or, after notice or lapse of time of both, would -constitule & material
breach or default or-violation under any such Product Registration or which permits or, after notict oF
1apse of time of ‘both, would permit revocation or termination of any such Product Registration, or which
‘might adversely affect in any material respect the ights of Selter under any such Product Registration;
provided, howevet, post-marketing studies may be necessary o required by certain Governmental
Entities. No-notice of cancellation, of default, of violation or of any matexial dis.pme‘concmﬁng the
Product Registrations, ar of any cvent, condition or state-of facts desoribed in the preceding clause, has
been received by, or is known to, geller. The Product Registrations are yelid, gubsisting and in full foree
and &ffect, and may, subject to applicable 1aw, be assigned and transierred to Purchaser in accordance
with this Agreement, and will continue-in fiill force snd effect thereafier, in cach case S0 img es the
Business is condueted by Purchaset in the marmer currently conducted, without (i) the ocourrence of any
breach, default of forfeiture of fights thereunder, ot (i) the consent, approva) or act of, or the making of
any filing with,:anyﬁovcmmental Entity other than as set forth on Schedule 1 15(d): provided, Thowever,
post-marketing stuthies:may-be necessary of required by cerlain Governments! Entities. The U.S.Product
chgtraﬁon.:and'to Seller's Knowledge the other Product Registrations, set:forth on Schedule 1.01(b) are
in effect.

(d)  Seller has fulfilled and performed its obligations under the Product Registrations

Section 3.16. Litigation.

Except as set forth on Schedule 3.16, there are no Proceedings pending or, t0 Seller’s Knowledge,
threatened in writing by or against, relating to, affecting ot arising in commection with (2) Seller (in respect
of the Acquired Assets, the Product or the Business), the Acquired Assets, the Product or the Business,
(b this Agreement and any Related Instrument to which it is a party or (¢) the transections contemplated

by this Agreement or any Related Instrument 1o which it is a party.
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Scetion 3.17. ?Envii!onmmwl-Mdtters.

(a)  Nowritten claimsihave been made, or to the: Knowledge of Setler, threatened by
Third Parties for any Release rélating to the Product.

{b)  Except ss is not reasansbly likely to have a Material Adverse Effect: all
properties currently used-or held for use by Sefler.in the conduct or operation of the Business and all
activitics of Seller are in complianoe: with all spplicable Environmental Laws, Seller has maintained in
effect all environmentzl permmits, licenses, certificates or other approvals with respet to the Business
required by any applicable ‘Environmental Law; and Seller is in compliance with all terms and conditions
of such approvals.

(¢)  Seller has not received written notification within the immediately preceding
three years with Tespect to any material vioktion of Environmenta} Law: relating to the Business-and
Seller doss ot have any Knowledge of any pastor present facts or conditions that would reasonably form
the basis for any material violation of Envirommental Low relating to'the Business.

(d)  Seller ‘has not received written notification within the immediately preceding five
years (i) that it is a Potentially Responsible Party under the CERCLA or analogous-state or federnl law at
any site listed-on the National Priorities List (or eny such analogous state or federal list) to which it sent
or amanged for the fransportation of disposal of hazardous waste ot (if) naming it as a Potentially
Responsible Party as defined in and pursuant o NOH_SPCP;CERCLA,. RCRA or any tomparable state or
federal legal requirement whereby Seller may be required to investigate or remediate any sites or facilities
which have been contaminated by Hazardous Materials or similar terms under any other Enviropmental
Law.

() Seller has not received written’ notification that it is liable for contribution or
indemmification for costs ‘incurred by another Person under CERCLA or analogous state, federal -or
foreign Jaw.

Section 3.18. Brokers or Finders.

Except for Miller Buckfire Lewis Ying & Co., LLC (whose fees shall be paid by Selier), Seller
has not relained any agent, broker, investment benker, financiel advisor or other Person that is or will be
entitled to any brokers’ or finder’s fee or any other commission or similar fee in connection with any of
the transactions conmnplawd“bythis.Agrccmcntby reason of eny-action aken by or on behalf of Seller,
and there are no olaims for any of the foregoing.

Section 3.19. No Other Seller Represexntations or Warranties.

EXCEPT’FOR'THE REPRESENTATIONS AND WARRANTIES CONTAINED IN THIS
SECTION 3 (INCLUDING THE DISCLOSURE SCHEDULE) AND SELLER'S OFFICER’S
CERTIFICATE, NEITRER SELLER NOR ANY OF ITS AFFILTATES OR ANY OTHER
PERSON MAKES ANY REPRESENTATION OR WARRANTY, EXPRESS OR IMPLIED,
ORAL OR WRITTEN, ON BEHALF OF SELLER OR ANY OF ITS AFFILIATES.
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SECTION 4.
REPRESENTATIONS AND WARRANTIES OF PURCHASER

Purchaser represents and warrants to Seller 25 of the date hereof and the Closing Date, as follows:
Section 4.01, Organization, Etc,

Purchaser is & corporation duly organized, validly existing and in good stending under the laws of
the State of Delsware. ‘Purchaser has full powerand authority, and holds all permits and authorizations,
to.carry on its business and to own and use the assets and propertics owned and used by 1t, except where
{ne failure to have sush power and authority or to'hold such permits-and autharizations would not have &
Material Adverse Effect on Purchaser.

Section'4.02. Authority; Execution ard Delivery: Enforceability.

Purchaser has all requisite corporate power and authority and has taken all actions necgssary to
execute and deliver this Agreement and all Related Instruments to be executed and -delivered by
Purchaser, to consummate the transactions contemplated hereby and thereby and fo perform its
obligations hereunder-and thereunder, and no other proceedings on the part of Purchaser are necessary to
authorize this Agrecment:or any Related Instrument to ‘be executed -and delivered by Purchaser-or to
consummate. the transactions contemplated hercby and thereby. This Agreement has been duly and
validly cxecuted and delivered by Purchaser and, assurning that this Agreement has been duly authorized,
exccuted-‘=-and->dc'livmd!-by Seller, constitutes, and each Related Instrument that is to be cxecuted and
delivered by Purchaser will constitute when executed and délivered by Purchaset, assuming that such
Relsted Tnstrument has ‘been duly suthorized, executed and delivered by Seller s valid and binding
obligation of Purchascr, coforceable against Purchaser in accordance with its terms except () as limited
by applicable: bankruptcy, msalvency, reotganization, moratorium-and other laws of genera] application
affecting enforcement of creditors’ rights generally, :and (b).as limited by laws relating to the gvailability
of specific performance, injunctive relief or other equitable remedies.

Section 4.03, ‘Consentsaw Approvals; No Violations.

(8) The exccution and delivery by Purchaser of this Agrsement and any Related
Tnstruments, the performance by Purchaser of its obligations under this Agreement and any Related
Instrument to be executed and delivered by Purchaser, and the consurnmation of the transactions
contemplated heréby and thereby will. not (i) conflict with or violate or breach any of the terms,
conditions or provisians of the certificate: of incorpotation, by-laws or other organizationsl docurnent of
Purchaser, (if) conflict with or result:in a violation or bresch of; or congtitute a default (or an cvent
which, with notice-or lapse of time or both, would constitute & breach or.default) under, or result in the
termination of, or acoelerate the performance required by, or cause the -agceleration ‘of the maturity of any
debt or obligstion pursuart o, any Contract to which Purchaser is & party or by which Purchaser or any of
its propertics or ASSeLs: are bound or (i) violate-or conflict with any Requirements of Laws applicable to
Purchaser, except in the case of clauses (ii) or'(iii) for violations, breaches or defautts which would not
have @ Material Adverse Effect withrespeet to Purchaser.

®) No notice, permit, consent, approval or registration, declaration or filings with,
any Person 1s necessary for the execution and delivery of this Agreement or any Relsted Instrument by
Purchasér or the consummation by Purchaser-of the transactions contemplated by. this Agreement or-any
Related Instrument to-be executed and delivered by Purchaser, except for those notices, permits, consents,
approvals, registrations, declarations or filings ‘the failure of which to be made-or obtained would not,
individually or in the aggregate, reasonably be expected to result in 2 Material Adverse Effect with
respect to Purchaser.
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Section 4.04, Litigation.

Thers are no Proceedings, pending or, © Purchaser's Knowledge, threatened by or against,
relating to, affecting or arising in comection with:(s) Purchaser that would result in-a Muterial Adverse
Effect with respeet 1o Purchsser, (b) this Agreement of sny Relsted Instrument to be executed -and
delivered by Purchaser of (c) the transactions contemplated by this Agreement Of &1y Relsted Instrument
10 be execuled and delivered by Purchaser.

Section 4.05. Brokers or Finders,

Neither Purchaser not its Affiliates has retained any agent, broker, investment banker, financial
advisor or other firmor Person that is or will be entitled to any brokers' or finder's fee or any other
commission or Similar fee in connection with any of the transactions contemplated by this Agreement by
reason of any sction taken by or on behslf of any-other party, and there are no claims for any of the

foregoing. ’
Section 4.06. ‘Syfficient Funds.

Sufficient TUNCS

 Tixhibit N ‘attached hereto sets forth complete and.oorrect copies-of commitment letters for the
aggregate amonnt of $21.5 million in ‘equity and debt financing:(the “Mggg;ng_ﬁm&lf’). As of
the date hereof, the Finzncing Commitment hhas not been withdrawn or terminated and Purchaser has no
reason to believe that the Financing Commitment will niot 1éad to the financing 8s contemplated by the
Finaricing: Commitrnent. The Finencing Commitment, together with funds that Purchaser can obiain
without the prior consent, approval or other discretionary sction of any Third Party, constitute atl of the
ﬁnancing'rcquired tobe provided by Purchaser for the consummation of the transactions contemplated by
this Agreement and the payments of all fees and»cxpcnscs.ixxctn'rcdby Parchaser in connection therewith,
Purchaser acknowledges and sgrees that there is no condition regarding financing with respect
Purchaser’s obligationto copsumimate the transactions contemplated hereby.

Section 4.07, “Ag 18" Transaction.

Purchaser hereby acknowledges snd agrees that, execpt as otherwise expressly provided in this
Agreement, Seller imakes no representations or warrinties whatsoever, eXpress or implied, with respect 10
any matter relating o the Acquired Asses, of ofherwisc relating to any of the transactions contemplated
hereby, including without limitation any income to be derived ot cxpenses to be incurred in cormection
with the Acguired Assels or the physical condition of any personsl Acquired Assets comprising a part of
the Acquired Assets Of witich is the subject of any Assumed Contract, Without in any way limiting the
foregoing, subject 10 the representations, warranties and covenants expressly set forth in this Agreemenl,
Seller hereby disclaims any warranty, Express ar-implied, of mérchantability or fitness for any perticular
puTpOSE 88 to-all or any portion of the Acquired Assets. Accordingly, subject t0 the represertations,
warrantics and covenants expressty sct forth in this Agreement, Purchaser will accept the Acquired Assels

“ EREIS” AND “WITH ALL FAULTS.”

at the Closing 4S8 I8.” “WH.

Secﬁon-'si.ﬂs. No Other Purchaser Representati ns or Warranties,

EXCEPT FOR THE REPRESENTATIONS AND WARRANTIES CONTAINED IN THIS
SECTION 4 AND PURCHASER’S OFFJCER'S CERTIFICATE, NONE OF PURCHASER, ITS
AFFILIATES OR ANY OTHER PERSON MAKES ANY REPRESENTATION OR WARRANTY,
EXPRESS OR TMPLIED, ORAL 'OR WRITTEN, ON BEHALF OF PURCHASER OR ANY OF
ITS AFFILIATES,
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| " SECTION 5.
ACTIONS PRIOR TO THE CLOSING

Section 5.01, anﬁﬂcnﬁhligx.

Purchaser acknowledges :fhat the information being provided to it in connection with the
consurmmation -of the transactions contemplated hereby is subject to the terms-of that -certain Nen-
Disclosure Agrecment among Purchaser and Seller dated - October 31, 2003 (the “Confidextiality
Agrecment™), the terms of which.are incorporated in this Agreement by reference. Effective upon, and
only upon, the:Closing, Purchaser’s obligations wnder the Confidentiality Agreement shall terminate with
respect to infarmation included in the Acquired Assets or related to-the Business or the Acquired Assets;
provided, however, that Purchaser acknowledges that any and all other information provided to it by
Seller, its Affiliates or any representatives of Seller ot its Affiliates concerning Seller and its Affiliates
shall Temsin subject to the terms and conditions of the Confidentiality Agreement afier the Closing Date,

Section 5.02, Taxes.

(8) Jorne by Se ler and Purchaser. All sales, transfer, excise, value
added, use-or other similar Taxes not exempt under Section. 1146(¢) of the Bankeuptcy Code that may be
imposed ss a direot result of the transactions contemplated by this Agreement (such Taxes, “Transfer
Taxes”) will be borne equally by Sellerand Purchaser. '

(o)  Pro-Rated Taxes. Other than Transfer Taxes set forth in Section 5.02(2) and
Taxes that are Assumed Liabilities, items of Tax relating to real and personsl property and assessnents on
property acquired by Purchaser hereunder shall be pro-rated-between Purchaser on the one hand and
Seller on the other hand as of the Closing Date. All such pro-rations shall be allocated 60 {hat items
relating o time periods ending prior t0 the Closing Date shall be allocated to Seller and items relating to
time periods beginning on or after the Closing Dale ghall be allocated to Purchaser.

se Price Allogation; JRS Filings. Prior to-or within thirty {(30) days after
{he final determination of the Purchase Price, Purchaser shall in good faith allocate the Purchase Price
(and 2] other capitalized costs, including those Tesulting from the assumption of liabilities) among the
Acquired Assets. Such allocation shall be madc in accordance with the provisions of Section 1060 of the
Internal Revenue Code of 1986, as amended, and any corresponding applicable provisions of state, local
or foreign Tax law and shall be teasonebly acceptable to Seller: Purchaser shall prepare and deliver IRS
Form 8594 (and corresponding state, local or forcign forms, if epplicable) to Seller prior to or within the
thirty (30) -day period referred 10 §bove Seller shall cooperate with Purchaser in connection with its
preparation of such tax forms and shall provide any information requested by Purchaser which 15
reasonably related to the preparation of such tax forms. Forall Tax purposes, Purchaser and Seller agree
to report the transaclions contemplated by this Agreement in & manner consistent with the terms of this
Agreement and the allacations determined for in accordance with this Section 5.02(¢), and that none of
them will take any position inconsistent therewith in any Tax Return.

Section 5.03. Bulk Transfer Laws,

Purchaser hereby waives-compliance by Seller with the provisions of any so-called “bulk wansfer
law" of any jurisdiction in connection with the sale of the Acquired Assets to Purchaser.

Section 5.04. Returns Handling,

(®) Returns; Credits. As promptly as practicable following the Closing, Sclter and
Purchaser will issue a joint letter to customers of the Product, advising such customers of Purchaser’s
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responsibilities in connection with returns ani credite. Prrchaser shall be responsible for handling the
returns- gnd credits: for-all Product which acerue before, on or after the Closing Date, Ancluding with
respect to Froduct returned-and not replaced prior to the Closing Date. Tn the cvent ‘that any returns for
which Purchaser is regponsible are delivered o Selier, snch returns shall be shipped by Seller 1o
Purchaser, and Purchaser shall reimburse Seller for the shipping costs incurred.

(5)  Reimbursement. Purchaser agrees 1o Teimburse Seller, U.S. dollar for US.
dollar, in-the event that any of Selfer’s oustomers offset, against ‘accounts payable by such custorer to
Selier, the sostof Product sold by Purchaser and returned by such customer. Seller agrees to provide
notice to Purchaser of any such offset. for which Seller is entitled to be reimbursed pursugnt to
Section 5.04(b). Payment shall be made promptly by Purchaser following receipt of notice of any such
offset by & customer (together with supparting documentation). Seller and Purchaser shall cooperate to
cnsurc thata customer does not offset returng of the Product-against both Seller and Purchaser.

"Section 5,05, Consents.and Approvals.

(a)  Purchaser acknowledges that the Sale Order will authorize the assumption and
assignment of the Assumed Contracts without the requirement of any consent by the parties thereto.
Subject 1o the provisions-of Section 5.05(b), Seller shall use commercially reasonable efforts: (i) to: obtain
the conseni of (x) BMS and Gillette to the assignment of the Master Vaniqa® License Agreement-and (y)
all .other consents and approvals, 25 Teasonably requested by Purchaser; (ii) to make, as reasconably
requested by Purchaser, all filings, applications, statements and reports to-all authorities that are required
to be made ‘prior to the Closing Date by or on behalf of Seller or-any-of its Affiliates pursuant 1o my
applicable Regulation in connection with this Agreement and the transactions: contemplated hereby; and
(iif) to obtain, as reasonably requested by -Purchaser, all required consents and ‘gpprovals (if .any)
necessary to assign and sransfer the Permits to Purchaser st Closing; provided that Seller shall not be
required to make any filing (cxoept for fiting the motion to approve-the Sale Order and the Sale Order) in
conncotion - with the trensfer of 2 Permit or to take any other action required by this sentence unless
Purchaser pays any and all fees and other charges (other than Seller’s legsl fees) imposed by-any
applicable authority in connection with such filing, transfer or other requested action. Selter agrees 10
keep Purchaser reasonably informed of its efforts ‘and progress in obtaining the consents and approvals
provided for in this-Section 5.05(g). In the event that certain Permits are not transferable or replacements
stherefor are not obtainable. on or before the Closing, ‘but such Permits are transferable or-replacements
therefor are obtainable after the Closing, Seller ghall continue to vse siich commercially reasonable efforts
in cooperation with Purchaser after the Closing as may bt required to obtzin all required consents and
approvals: to “transfer, or obtain replacements for, such Permits after Closing and shall do sll things
reasonably necessary fo give Purchaser the benefits that would be obtained under such Permits; provided,
however, Seller shall in no-cvent be required o meke any filing in connection with the transfer of 2
Permit or take any other:action mquirod.;by>this.-:sentznce'mﬁe8s Purchaser pays any and -all fees (other
than Seller’s Jegal fees) end-other charges imposed by any applicable authority in connection with such
filing, trausfer or other requested action. Anything in the forcgoing notwithstanding, Purchaser need not
close if the Sale Order, final beyond appeal, does not uthorize the assumption by and assignment 10
Purchaser of the-Assumed Contracts.

(6)  Seller shall not be required to incur any lability for any expenses, costs or
obligations on account of consents required from any Third Party-in cormection with this Agreernent or
the transactions contemplated hereby, other than the professional fees- incurred by Selier in conneetion
with the negotiation and preparetion of this Agreement and the applications for the Bidding Procedures
Order snd the Sale Order. Purchescr shall cooperate with the efforts of Seller to obtain any such required
consents.
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()  Seller shall not be required to ‘incur any Jighility far -axy expense, cost or

obligation in order to satisfy any governmental requirement except far the payment of filing fees.

Section 5:06. Conduct of the Business Pending the Closing,

Subject 1o any obligations-as 2 debtor in possession under jther'Ban}a'-uptcy'Code«_andzcxccpt as
ofherwise expressly contemplated by this Agreement (including this Seotion 5.06 and in conmection with
securing any debtor-in-possession financing facility) ot the. Orders of the Bankruptoy Court:or with the
prior written consent of Purchaser: (which consent shall fof be unreasonably withheld or delayed), from
the date hereof until the Closing Date, Seller shall (3) conduct the ‘Business in the ordinary course in 8
manner substantially similar to ‘the manner in which Stller operated jmmediately prior to the
commencement of the Chapter 11 Case (Purchaser acknowledging that Seller has terminated its entire
cales force for the Product.and.is not matketing; sclling or shipping any Product) and (i) not take any
action inconsistent with:this -Agreement or with ‘he consummation. of the Closing. Without limiting the
generality of the foregoing, subject to any obligations a5 a debtor in possession under the Bankruptcy
Code and ¢xcept as otherwise: expressly contemplated by this Agreement (including this Section 5.06 and
in comnection-with securing any debtor-in-possession financing facility), or the Orders of the Bankmptoy
Court or with the prior written consent of Purchzser (Which consent shall not be unreasonably withbeld or
delayed), from the date hereof until the Closing Date, Seller will not:

() gell, assign, transfer, convey, pledge, mortgage, lease, license or otherwise
dispose of any of the Acquired Assets, or any interests therein, other than in the Ordinary Course of
Business,

(b)  enter into, amend, -cancel, terminate or waive any materiel right under any
Assumed Contract;

{c)  permit any Acquired Assets owned, used or held for use in the conduct or
operation of the Business to become subject to &ny encumbrances, cxeept Permitted Liens or
encumibrances epproved by the U.S. Barikruptcy Court;

(d) enter into any new Jicense, conscnt agreement or other similar material
agresment concerning Intellectual Property;

(&)  sell, ship or exchange sy Product or units to any wholesaler.or other distributor
(provided, the foregoing shall not restrict Seller from continuing to sell Product directly to physicians
consistent with past practice and shipping, between April 15, 2004 and June 25, 2004, up to (i) 6,000
tubes of Product to Cardinal Health Inc.; (if) 3.000 tubes of Product to Wal-Mart Steres and other chain
warchouses; and (jii) 16,463 wibes of Product, iess any tubes shipped pursuant to clauses (i) and (i), to0
sutisfy and reduce the Liability to ‘Customers);

take-or agrec or commit 10 take any action that would make amy representstion
and warranty of Seller hereunder inacourate in any tnaterial respect on the Closing Date;

{g)  omit or agree 10 omit to:take &ny action necessary to prevent any such
representation of WatTanty from being inaccurate in any material respect on the Closing Date; ot

[t agree or cormit to do eny-of the forcgoing.
Purchaser scknowledges and agrees that nothing herein shall prohibit Seller from takmg any

actions with respect to those aspects of its business that are unrelated to-the Business, including selling,
agsipning, transferring or otherwise disposing of products ‘other thanthe Product.
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Seller undc:‘smnds"and acknowledges that Purchascr or its Affiliates may in the:future file s
registration statement under the Securities Act of 1933, a6 amended, or become a reporting company
wnder ;tth~»S§;u;iﬁcsi?Exbhang¢ Act of 1934, as -gmcnded, and-that, ‘in - commestion therewith, may be
required to file Mm:ﬁicv;smﬁ'iﬁesfﬁchangc Commission 2 statement of revenues and direct-expenses for
the Produst for periods prior to the Closing, Accordingly, Sefler will'cooperate with Purchaser promptly
for so long:as Séllcr--iSir:&sonhbly.caipabic of doing 50-and st Purchaser's expense, upon reasonsble
request of Purchasct, to-furnish-to Purchaset such additional information or documents and access 10
cmployees md representatives of Séller and its Affiliates as necessary for the: preparation of -such
financial statements,. Furthermore, Seller, forsa long as Seller is easonably capable of doing 50 and-at
Purchaser’s expense, agrees to execute any -cusiomary :mgnagcmsntr‘bprescﬂtaﬁon'lattezs which are

required:to permit Purchaser’s accountants to issue unqualified reports with. respect to such fmancial
statements,

Section 5.08.  Certain Contracts
Seller has filed 8 motion to reject those Contracts isted on Schedule 5.08 hereof.

- SECTION 6.
BANKRUPTCY AND OTHER COVENANTS

Geetion 6.01.  Bankrupt Court Filings and A rovals.

(8) Geller shall use its reasonsble effortsto obtain entry of the Sale Order and such
ofttier retief from: the Bankruptey Court as may be necessary or appropriste in connection with this

Agreement and the ponsummation of the transactions contemplated by this Agreement.
®) [Intentionally Omitted]

¢ e Bidding Procedures Order, Sale Order or any other Orders of the
Bankrupicy Court relating to this Agreement is appeeled by any party (or a petition for certiorari, motion
for rehearing, reargument, reconsideration or revocation, OF ofher motion attacking any such Order is filed
with respect thereto), Seller shall take #ll commercially reasonable and appropriate steps o defend against

such appeel, petition of motion and to-use commercialty reasonable and appropriate cfforts to obfain.an
expedited resolution of any such appeal, petition or wmotion, in any such case with the objective of
effecting the transactions-contcmpiamd by this Agreement on Yhe terms and subject to the conditions.set

forth herein.

(6)  Purchaser will not file any pleading or take any olher sction in ‘the Bankruptcy
Court witk_xmspcctfw:ﬂﬁs_-Agtqementot’t'hc'cnnsumnation-Ofﬁlﬂ ansactiofts conternplated hereby that 18
inconsistent with petforming and carrying out the provisions of this Agreement in-sccordance with the
{erms and subject to the conditions herein; provided, however, ‘that nothing coritained in the foregoing
will be gonsnfusd'to'limit in any way Purchnser’s”ﬁghtsnnder-ﬁﬁs Agreement, including Purchaser's

rights under Section 9 of this Agreement, or to limit Porchaser’s tights to sdvocatc for the approval of this

Agreement effectuating. it end against any Alternative Transaction that docs ot effectuate this
Agreement. :

Secﬁoné‘;ﬁl. Assumption of Contracts: Notice 1p Reject Desi _na’fc‘d Contracts.

(2) On or after the date of this Agreement, Seller will pot asmume any employment

agreement or other benefit plan providing for any payment {on a change of control or otherwisc) 85 4
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result of the Closing, or any other Contrast in the Chapter 11 Case without theprior written congent of
Purchaser. ’

M Purchaser shall have the right in its soi¢ and sbsolute discretion to delete any
Assumed Contract listed on Exhibit E-at any time priot to two (2) Business Days before the Sele Hearing;
provided that the foregoing. shall not reduce or otherwise effect the Purchase Price.

Section 6:.03. Release of Liens.

Certain indebtedness of Scller is secured by Liens on certzin of the Acquined Assets. Pursuant to
and by virtue of the Sale Order, all such Licris (other than Permitted Liens) will be discharged and will
attach solely to the proceeds from the saleof the Acquired Assets, in their respective otders of priority.

Section 6:04. Transfer of Assets.

Seller agrees to cooperate with Purchaser in making the tangible Acquired Assets ready for
transfer, and to'pay and discharpe at or prior to the Closing all claims of Third Partics having physical
possession OF control of such ‘tangible Acquired Azsets tothe extent necessary to enable Purchaser to
obtain physical possession or unencumbered use and enjoyment thereof (other than Permitted Liens);
provided that nothing in this Section 6.04 shall prevent Seller from contesting any claims-of Third Parties
relating to the Acquired Assets.

Section 6.05. iIntenﬂonalgx«i‘Om'itted}

(8)  Purchaser end Seller acknowledge that under the Bankruptey Code the sale of
Acquired Assets including the assumption and assignment of Assumed Contracts s subject to approval of
the Bankruptey Court. Purchaser and Seller ncknowledge that to obtain such spproval Seller must
demonstrate that is has taken reasonable stcps 100 tain the highest or best price possible for the Acquired
Assets, including giving notice of the transactions contcmplated by ‘this Agreement {0 creditors.end other
interested parties as ordered by the Bankruptey Court, providing information about the Acquired Assets to
responsible bidders, -entertaining tigher or better offers from responsible bidders and, if necessary,
condusting &n Auction, '

()  Neither Seller nor any of its Affiliates, officers, directors, employces, agents or
representatives {including. attormeys, investment bankers, brokers and accountants) (“Restricted Persons™)
shall, from and afier the date ‘hereof and until the Bankruptoy Court enters the Bidding Procedures Order
(including epproval of the Break-Up Fee and the Expense Reimibursement) ‘with respect. to s
Agreement, or the Bankruptoy Court denies such approval, enter into, solicit, initiate, conduct or continue
any discussions:or negotiations with, or encourage or responid - (other than solely to disclose this
restriction) to, any inquirics ot proposals or offers ‘by, or provide any information -to, of -otherwise
cooperate in any way with, any person, group or-other entity other then Purcheser and its representatives
concerning the sale of the Acquired Assets; provided, however, Seéfier and =ny Restricted Person may )
in response 0 an acquisition proposal for some:or all of {he Acquired Assets that was ot solicited after
the date hereof, participate in -‘egotistions or discussions with, request clarifications from, or furnish
information to, &ny person which makes such- acquisition proposal, and (if) continue discussions and
negotiations and continue to provide information to any person, group or ofher entity with which Seller

has been conducting such discussions or negotiations since March 31, 2004.
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{c) Nothing in this Section 6.07 shall permit Seller to terminate this Agresment
(cxoept as specifically provided in Section'0). Any violation of the testrictions set forth in this Section
6.07 by.any Restricted Person of Sellor or my of its subsidiaries will be deemed a breach of this Section
6.07 by Seller. -

Section 6.08.: 'OVt}fbid’é?rucedures.

Third Parties interested in acquiring the Business or the- Acquired Assets, may submit to Seller
Qualified Bid including terns and conditions that are at least as favorable to. Seller asthose sei forth in

this Agresmsnt in-accordance with the provisions of the Bidding Procedures ‘Order and this Section. 6.08.

The Bidding Prooedures Order, ‘as entered by the Bankruptey Court,- shall provide: that Third Parties

intending fo submit Quelified Bids éhall do so not less than five {5) Business Days prior to the Avuction
und that Seller shall immedistely provide Purcheser with a capy of any such ‘Qualified Bids. Any
Quelified Bids submitted by & Third Party must provide consideration in &n amount &t least equal to the
sum of fhe Break-Up Fee and the Txpense Reimbursement, and ‘must additionally provide incrernental
value to Seller in an amotmt cquel to at least $250,000. At the Auction, ‘Punchaser and any -other Third

Party submitting &n Q alified Bid mey make offers that improve upon their respective. prior offers to

Seller (each, & “Toppine Offer”). To be-eligible to be considered by Seller, each Topping Offer must
exceed the value to:Sefler of the prece ing highest offer in an increment of at least $100,000. If, upon
conclusion- of the Auctian, haser has fuiled 1o ke & Topping Offer that Seller in its reasonsble
discretion determines to'be ‘beticr than all other Qualified ‘Bids as such Qualified Bids may be amended by
a Topping Offer rmade st the Auction, Seller may enter into a definitive agreement with the successful
Third Party biddet(s), in which eveat, (%) upon consummation of au Alternative Transaction, the ‘Break-
Up Fee provisions set forth in Section 6.09 hereof and the Bidding Procedures Order ghall be paid from
the proceeds of such Alterpative Transaction and. this Agrecment. shiall termminate without any further
action of ¢ither party, and (y) if'such A ternative Transaction is not consummated Purchaser shal} stand
ready to consummate the transaction set forth in:this - Agreement 28 amended by sny Topping Offer
submitted by Purchaser gt the Auction and the parties shall close in sccordance with the terms and
conditions. of this Agreement, 85 amended by any Topping Offer submitted by Purcheser at the Auction,
through snd ncluding the date thatis fifteen (15) Business Days after the date of the Auction, sfter which
date Purchaser shall o longer ‘be required 10 consunmmate such transaction as amended by.2ny “Topping
Offer sutmitted by Purchaser at the Auction, and this Agreement shall tesminate and -y obligation of
Purchaser to close this Agrecment shall irrevocably expire; In the event that Seller determines, in its
reasonable discretion, that the 1ast Topping Offer submitted by Purchaser is better then all other Qualificd
Bids as such Qualified Bids may be .amended by & Topping Offer submitted at the Auction, then within
two (2) Business Days following the conclusion: of the Auction,- Seller and Purchaser shall coter into an

amendment to this Agrfeemcnt.to'mﬂcct?]’ur(:haser‘.s fast Topping Offer.

‘Section 6.09, Byreik-Up Fec.and Expense Reimbursement.

If this Agreement is terminated -pursuatit to Section 6.08 hereof and Seller cnfers into and
consummates an Altemnative Transaction then, subject only to entry-of the Bidding ‘Procedures Order,
Sciler shall pay to Purchaser (1) a break-upfee in the amount of $750,000 (the “Bregk-Up Fee™) plus (i)
Expcnsc.Rdmburscm:nt{incumd up to $250,000 by Purchaser, on the date of the consummation of the

Alternative Tmnsacﬁon‘;;providedihowevcr that if the Break-Up _Fec,p_nd!or Expense Reimbursement are

ot paid from the procecds of an Alternative Transaction for any’ reason, in violation of the terms-of the
Bidding Procedures Order, the Break-Up Fee end/or ‘Expemse Reimbursement will ‘be paid as an
admiriistrative claim of the ‘bankruptey estate and the Preik-Up Fee-shall accrue interest from the date
required for paymen: at a rate of S1X ;pement(ﬁ%).vcxccpts.thﬁt- no such interest will accrue during any
period in which Seller 45 prohibited from: paying such amount by an Order not obtained directly ot
jndirectly by, or with the support of, Selier or its pre-petition scoured lenders.
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SECTION 7. ‘
‘CONDITIONS TO OBLIGATIONS

Section 7.01, Conditions to Obligations of Purchaser,

Ihe obligation of Purchaser to effect the Closing under this Agresment is subject to the
satisfaction or waiver by:Purchaset, at or prior to the Closing, of the following conditions:

(8)  Representations and Warmranties. The representations and warranties of Seller
made in this Agreement with qualification a5 to materiality-or Material Adverse Effect or words:of similar
import shall be true and correet; and representations and warranties made without such qualifications shall
be true and correct in sl material respects, on and as of the Closing Date as'though made on and as of the
Closing Date, except, in each case, t0.the extént such representations and warranties expressly relate toan
carlier date. (in which case such representations snd warranties shall be true and correot or true and correct
in-all materisl respects, as the case may be, on and as-of such carlier date).

(®) Covenants. Seéller shall have performed in all material respects all obligations
and covenants required 10 be performed or complicd with by it under this Agreement by the time.of the
Closing. '

()  Closing Deliversbles. Seller shall have detivered or caused to be delivered to
Purchaser ‘cach of the documents specified in Section 2:04(b) of this Agreement, together with all
consenits, approvals and authorizations teasonably required by Purchaser to operate the Acquired Assets
post-Closing.

(d)  SaleOrder. The:Sale Order shall have been entered by the Bankrupiey Court and
such Order shall be in form and stbstance reasondbly satisfactory to Purchaser. The Sale Order 1o be
reasonably satisfactory to Purchaser shall, at a minimum; (i) -approve this Agreement and:the Related
Instruments and the transactions-contemplated hereby and thereby, (ii) provide that the Acquired Assets
are being s0ld to Purchaser freeand clear of all Liens, except Permitted Liens, pursuant to ‘Section 363(f)
of the Bankruptcy Code, (iii) provide that all relevant Third Parties have: consented to the assignment of
the Assumed Contracts or-that the Bankruptcy Court has found that under ‘Section 365(f) of the
Bankruptcy Code that the Assumed Contracts can be assigned notwithstanding any ant-assignment
provisions and ordered such assignment, (iv) approve the assumption and assignment to Purchaser of the
Assumed Contracts with any Cure Costs to be paid by Seller, (v) find that Purchaser is @.good faith
purchaser entitled to the protection of Seetion 363(m) of the Bankruptoy Code, (vi) find that sale of the

Acquired Assets to Purchaser hereunder extingnishes, and that Purcheser, post-Closing, is frec of, any
claims for “successor liability.”

(e) Assumption and Assignment, The Sale Order shall approve and ‘authorize the
assumption and assignment of the Assumed Contracts and any Cure Costs to be:paid by Seller.

(44] Designetion._of Purchaser as Fj ualified Bidder, Seller shall have
(i) designated Purchaser as the “stalking horse” or‘the First-Qualified Bidder (as defined in the Bidding
Procedures Order) pursuant to and in accordance with the Bidding Procedures Order, (i) taken alt actions
necessary to provide that-Purchaser shall be entitled to the Break-Up Fee-and Expense Reimbursement
pursuant to and in accordance with the Bidding Procedures Order and Section 6.09 of this Agreement, and
(iif) filed with the Bankruptcy Court-(and ‘served on all parties to whom service of the Sale Hearing
Notice (as defined in the Bidding Procedures Order) is required under ‘the terms -of the Bidding
Procedures Order) notice, in form and substance reasonably satisfactory. to Purchaser, disclosing the terms
of the Break-Up Fee, the Expense Reimbursement and the identity of Purchaser,

32
WP3:1014964.2 0831061001

REEL: 003179 FRAME: 0306



{(g)  Final Ordars TheSale Ordér and any associsted procedural order entered by the
Bankruptey Court -are final orders, unless Purchaser, in its sole discretion, determines o waive this
rsquireroent.

Section 7.02.

The obligation of Seller to effect the Closing under this Agreemnent is subject to the satisfaction or
waiver by Scller, at or-priot tothe Closing, of the following conditions:

(a) R resentations and Warranties, “The represetations and warrantics of Purchaser
made in this Agreement with qualifieation as 0 materiality or Materis] Adverse Effect or words of similar
jmport shall be true and-correct and representations and warranties made without ‘such qualifications shall
be true and correct:in all material respectson-and as of the Closing Date as though made on and as of the
Closing Date, except, in each case, to the extent such representations and warranties expressly relate to an
earlier date (in which case'such representations and warrantics shall be truc snd correct or true and correct
in all niaterial respeets, as-fhe cage may be,-on'and-as of such earlier date).

()  Covenants. Furchaser shall have performed in all material respects all
obligations and-covenanis required (o be performed or complicd with by Purchaser under this Agreement
by the time of the Closing.

()  Closing Deliverables. Purchaser shall have delivered or caused to be delivered to
Seller, each of the documents-and-other deliverables specified in Section 2.04(c) of this Agreement.

(@  Bankouptoy Condition. The Sale Order shall have been entered by the
Bankruptey Court and such orders ghall be in form and substance reasonably satisfactory to Seller. Ata
minimum, the Sale Order 1o be reasonably satisfactory 1o Seller shall (i) provide that the Acquired Assets
are being sold to Purchaser free and clear of all Licns, cxcept Permitied Licns, pursuant to Section 363(f)
of the Bankruptey: Code and (if) find that Purchaser is & good faith purchaser entitled to the protection of
Section 363(m) of the Bankrtplcy Code. If the Sale Order shall have beens appealed, no stay shall be:in
effect.

Section 7.03.  Conditions to Obligations of ‘Purchaser and Seller,

The obligation of Purchaserand Scller to effect the Closing under this Agreement is subject to the
satisfaction or waiver by Purchascr and Seller, at or prior to the Closing, of the following conditions:

(8) No Proceedings. No proceedings that question the validity or Jegality of the
transactions contemplated hereby shall have been institated or fhreatencd and not settied or otherwise
terminated.

®) Consents. Al consents and approvals of Governmental Entities necessary 10
permit the transactions contemplated hercby: to be consummated shall have been obtained.

SECTION ‘8.
ACTIONS AFTER THE CLOSING

Section 8.01. Transfer of Regulatory Matters.

(@)  Promptly after the Closing and in any cvent within thirty (30) days after the

Closing, Purchaser and Seller.shall file with the FDA the information Tequired pursuant to'2! CF.R, Part
314, or aty successor regulation thereto, to: transfer the Product Registrations from Selier to Purchaser.
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The partics also-agres o use all reasanable commercidl ¢fforts,and in any event within fhirty (30) deys, 1o
take-any and all-other ‘actions required bythe FDA, or ather- Governmental Entity, if 21, to-effect the

transfer of thevProduct'chistﬁﬁms'.:‘fM':Seﬁen.to.l’urdhaser.

: Except-as provided iri Section 8.01(a), from:and after the ‘Closing‘,'Pmdhascr, at
its cost, shall be-solely responsible-and lisble for {i) taking all-actions, paying all fees arid conducting sll

communication with the appropriate Governmental Entity required by Requirements of Laws in respect of

the PrcduciRﬁgistraﬁons, including preparing and ‘filing all reports (incl’u’diﬂg.-advcrsc-drug.equ'rimce

reports) with -the appropriaie. ‘Governmental Entity, (i) teking all actions aud conducting &l

communication with Third Partics:in respect of the Product (whether sold befare ‘ar-after the Closing),

including responding 1o (&) complaints in respect thereof, including -com Jlzints rélated to tampering or

contaminetion, and (B)-all medical information requests, and (i) investigating a1l complaints and acdverse
drug experiences in respect of the Product (whether sold before ot after the Closing).

Section 8.02. ‘Effective Time of Closi

The Closing shallbe cffective for all purposes a8 of the opening of business on the Closing Date

and ibe Books and Records .of Seller ghall be closed appropriately to reflect the effective time of the
Closing. .

Section 8.03.  Insurance.

Notwithstending enything 1o the contrary contained in this Ag ment, upon the reasonable
written ‘request of Purchaser, Seller agrees, 8s long as it is reasonably capable of doing so end &t
Purchaser's cost, to pursue any claims for insurance that may arise after the Closing Date related to the
Acquired Asscts in connection with matiers ariging priorto the Closing Date, and to remit-any proceeds
received if connection therewith to Purchaser without additional consideration from Purchaser. In the
cevent that Seller is mot reasonably capable of pursuing any such olaim for insurance, then Seller hersby
assigns, cifective 2s of the Closing, ‘all of its right, title and interest to such claim to Purchaser and
authorizes Purchaser to pursué such claim in Seller’s name and stead, In .no event-shall Seller be
obligated to pursue, or be obligated to.continue to pursue, recovery of any claims on Purchaser’s behalf if
at any time Selier reasonably bélieves that amounts: arc not recoversble under such policies or i such
claims relste in any way 1o Excluded Asscts or Excluded Lishilities. '

Section 8.04.  Accessto Information.

(@  Atasny time after the Closing: (i) upon the request of either party, &1y statutory
cornmittee of creditors, trustee, Tliquidating trust.or similar entity, upon rezsonable written notice, Seller or
Purchaser shall fumish or-cause to be: furnished to the roquesting party 48 promptly a8 practicable, such
information and assistance (to-the extent within the control of Seller o Purchaser) relating to the
Acquired Assets (including BCEESS tothe Books and Records) as is reascnsbly requested forthe filing of

all Tax Returns, and making of any ‘slection related ta Taxes, the preparation for-any sudit by emy taxing
authority, the prosceution oF Adefense of any cleim, suit or procesding related 1o any Tex Retum, and in
connection withany Procesdings, subject 10 reasonabie rules and regulations imposed by cither party and
applicable Reqﬁi‘fcmeﬁtsof‘hN‘s_; and (ji) each of the parties shall cooperate with the tequesting party,
~any.statutory committec chrcditors,mfust’ee, liquidating trust O similar entity in-the gonduct of any-audit
of other proceeding relating to Taxes ‘mvolving the Busincss. Purchaser chall ‘retain ‘the Books and
Records inchuded in the Acquired Assets for a period of seven (7) years after the Closing and-shall pay
any .mmgcacosts'associatedzﬂ:e:éWith; .

()  Bach of:the parties chall réimburse the other party {or veasonable. out-of-pocket

costs and cxpenses incurred in assisting the other pursuant to this Section 8.04. No party ghall be required.
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by thiis Section 8,04 to tuke"any action that would unreasonably interfere with the conduct of its business
or unreasongbly ‘disrupt its normal aperations (or, in the case of Purchaser, the Business).

©) Nothing in this Section 8,04 or otherwise in this Agrezment shall require the
disclosure or access by any: party- of any documents or information that would cause such party-toforfeit
or waive attorney-client privilege accorded it under applicable Requirements of Laws.

e e i i st

Section 8,05, No Use of Certain Names.

{a) ‘Except as:set forthiin this Section 8.05, following the Closing, T urchascr shall not

have any rights by virtue of this Agreement or any of ‘the transactions or &greements contemplated hereby
to-the name “Women First HealthCare.”

()  Purchaser-shall promptly, and in apy event within six (6) months after the
Closing, complete the revision of all product literature relating to the Product, including, without
limitation, by deleting all references (i) to “Women First HealthCare” and (i) to Seller’s or. its Affiliates’
customer service address or phone number. For 2 period -of six(6) months from the Closing Date,
Purchaser may continue to distribute product. literature that uses Seller’s name, address or phone numbers
to the extent that-such Hiterature exists on the Closing Date, and Seller hereby grants Purchaser rights
under any copytights and other intelicctual property owned, uscd or held for use in the conduct or
operation of the Business to the extent necessary to allow Purchaser to so use such product lijersture
during such period; provided, however, that (i) Purchaser shall ‘institute eppropriate procedures (which
procedures may be tmcking of lot number information] to ensure that the Product finished or.sold by, or
on behalf of Purchaser, can be distinguished from the Product finighed or sold by, or on‘behalf of, Seller
prior to the.Closing Date and (if) Purchaser shall be solety responsible for ensuring that the content, use
and distribution of such product literature complies and is conducted in accordance with applicable
Requirements of Laws.

(c)  Purchascr shall useall reasonabic commercial efforts to obtein its awn NDC
Numbers for the Product 2 soon a5 practicable after the Closing and in any event within ninety (90) days
thereafter, Notwithstanding ‘the forgoing, Purchaser may s¢ll the existing Inventory of Product with
Selter’s NDC Numbers. '

Scction 8.06.  Customer Notifications.

Promptly after the Closing Date, Seller and Purchaser shall jointly notify all whalesale customers
of the Product of the transfer of (he Acquired Assets'to Purchaser end that all purchase arders for Product
should be senit to Purcheser at:

SkinMedica, Inc, N
5909 Sea Lion Place, Suite H
Carlsbad, CA 92008
Facsimile: (760) 448-3601
Telephone: (760) 448:3680
Attention: Diane Goostree.

Scction 8:07. EurtherAssurances.andServices.

(@  Sellershall from time to time after the Closing, without additional consideration,
execute and deliver such further instruments and take such other action a3 may be reasonably requested
by Purchaser to make effective the transactions - contemiplated by this Agreement and ‘each Related
Tnstrument. ‘Purchaser shall from time to time after the Closing, withiout additional consideration, execute
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and deliver such further instrurnents amd take such-other astion as-may be reasonably requested by Seller,
any statutory-comumittce of creditors, trustee, Hquidating trust o similat entity to make effective the
transactions conteraplated by ‘this Agreement ‘and each Related Instnment. “Without fimiting the
generality of the foregoing, from time to time afier the Closing and-without further-consideration, (i)
Seller, upan the request of ‘Purchaser and at Purchaser's expense, shal] execute and deliver such
documents and '?inStfuments"Qf conveyance and transfer a5 ‘Purchaser may ‘reasonably request in order to
consunimate more effeclivély the purchase and sale of the Acquired Asseta:as contemplated hereby end to
vest in Purchaser title to the Acquired Assets transferred hereunder, provided that:(x) Seller ghall rotbe
required to execute or deliver any-document or instrument pursusnt to-this Seotion 8.07 that includes any
provisions 'that-"impose_:xjhligations-'upun;‘_Sell_er;:that_ are materially differentor greater than those imposed
upon Seller under the other provisions of this Agreement or the documents exceuted pursuant hereto and
{y) in‘no event shall Seller be required to incur any cost-or-expense in the performance of it obligations
under this Section 8:07, and (ii) Purcheser, upon the request of Seller, any statutory comrmitiee of
creditors, trustee, liquidating frust or similar entity ‘nd 2t the expense of the requesting party, shall
execute and deliver such 'docUmehts and’ instruments of contract or lease -assurnption ‘B8 the requesting
party may reasonably rcquest in order to confirm Purchaser’s Tiability forthe obligations assumed
hereunder or otherwise more fully consummate the transactions contemplated by this Agreement.

If so requested by Purchaser, for so long as Seller is reascnably sble to do so and
at Purchaser’s expense, Seller shall provide to Purchaser such services as may be reasonably requested by
Purchaser to enable Purchaser totransition the Business to Purcheser (the “Transition Services™), but in
no event shall:such Transition ‘Services ‘extend beyond three (3) moriths following the Closing Date.
Within ten (10) Busincss Days after the Sale Order, Purchaser will 'specify in writing ‘the Transition

Services required, the amounts 1o be paid by Purchaser to Selter therefor and the expected duration of <

such TtanSition.z»Scrviccsrtol.bc'apmvided-bysengx. Purchaser will use its: commercially reasonable efforts
to minimize the scope and duration of the Transition Services, ’

Section 8.08, Reasonable Access o Records and Certain Personnel,

Following consummation of the Closing, 50 long as the Chapter 11 Case is pending and so long
as such access does not: unreasonably interfers with either party's business operations, each party shall
permit counse] to Seller, counsel to Purchaser, eny :othcr,profcssionalsqnp]oyoﬂ:in the Chapter 11 Casg,
any statutory- cornmiftee of ‘eredilons, trustee, liquidating trust or similar entity reasonable-access to its
employees and any books and records constituting & portion-of the Acquired Assets and that refate to all
or any portion of the Acquired Assets, the Assumed Obligations or the Business (whether in documentary
ot data form)-for: the purpose of: (i) the continuing: administration of the Chapter 11:Case Gncluding,
without Timitation, the pursuit of eany: Avoidance Action by Seller’s estats), (i iy the preparation of any Tax
Returns required to be filed or (iii) the defensc of any sudit, exsminetion, administrative appesl or
litigation of any Tex Return in which either party is included. Such access shall‘include the right of 'such
pErsons fo copy such documents and records as they may request in. furtherance of the purposes:described
above. If either party moves any: such documents or records, any of the foregoing persons shall have the
right to require that party to .copy. and deliver to such person or its professionals such documents and
records as they mey request, but-only to the extent such requesting; party -or any such:professional {x)
furnishes reasonably detailed “written descriptions of the materials to be so copied and (y) reimburses the
party for the costs and expcnses thereof.

Section 8.09, Adverse Event Reporting:

Each of Purchascr and Seller shall promptly notify the other of any significant adverse events that
relate to the Productor-are required in accordance with any Requirements of Law, including adverse drug
cxpcri.c_né:t:s-and:}gdvernmzntalfinquirics, and each of Purcheser and Seller shall cooperate with the other
in connection therewith as reasonably requesied by the other party and a5 follows:
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(=) Any adverse events rélated to the Product of which Sefler becomes aware shall
be submitied 10 Purchaser as 5000 88 ‘possible. but:no more than three (3) celendar days from the date
Seller firat becomes aware f wich mdverse event. ‘[n-no event :shall ‘Seller gibmit to Purchaser any
adverse cvent report or similar information that does not relate o the Product.

()  Serious Adverse Events velated to the Product of which Purchaser becomes
aware ghall be submitted 10 Seller as soon 8% possible but o mote than three (3) calendar days from the
date Purchaser first became sware of such ‘Serious Adverse Event. Upon the request of Seller, Purchaser
shall submit to’Selter any Non-Serious Adverse Events forthe Product.

()  Unt the reporting procedures referenced in Section 8.09(¢) herein have been
instituted by Purchaser and Seller, a “Serious Adverse Bvent” for the Product shall have the meaning set
forthin 21 C.F-R. §3 14.80(a), as amended from time 1o time, and & “Non-Serious Adverse Event” for the
Product is defined as 8o untoward medical occurrence at any dose of the Product that is not 8 Serious
Adverse Event.

@ As provided in Section 8.09(¢) below, Purchaser shall be solely responzible for
reporting adverse everits to Governmental Extities to the extent required by spplicable Requirements of
Law. ‘Seller shall report all Serious Adverse Events and sll Non-Serious Adverse Events involving the
Product Jcarped by it o:

SkinMedica, Inc,

5906:Ses Lion Place, Suitc H
Carlsbad, CA 92008
Facsimile: (760) 448-3601
Telephone: (760) 448-3680
Attention: Diane Goostree

A CIOMS-1 form or a:form that contains the data elements of 8 CIOMS-I form i recormmended.

() As sooni as Teasonably practicable afier the Closing Date, Purchaser and Selier
shall discuss and develop mutually acceptable guidelines and procedures for the receipt, recordstion,
reporting, communication (as between the partics) and exchange of Seripus Adverse Event zmnd Non-
Serious-Adverse Event information, as applicable, to the-other party; provided that Purchaser shall have
exclusive responsibility for commurications with Governmental . fities concerning the Product and
related Serious Adverse. Event and Non-Serious Adverse Event information. The parties shall bear their
respective cOsts incurred in.connectian with receiving, recording, ‘reviewing, Teporting, cornmunicating
and exchanging with each other regarding and, as applicable, reporting and responding to Serious
Adverse Evenits anid Non-Serious Adverse Events. '

{ At the request of Seller, Purchaser shall cease reporting all Serious Adverse
Events involving the Product 10 Seller. Subject to Section $.10, Seller shall continue to make reports of
Serious Adverse Fvents and Non-Scrious- Adverse Events. to Purchaser in sccordence with this Section
8.09.

Scction 8.10, Post-Closin:

M tHers.

Notwithstanding any provision hereof to the contrary, Purchaser acknowledges and agrees that (a)
nothing herein shall obligate Seller to maintin jts corporate cxistence of retain: any employees of
personnel in-order-for Seller'to satisTy any of ils obligations under this Agreement following the Closing
Date, including with respect to providing the Transition Services pursugnt 10 Section 8.07(b), and (b) the
faiture of Seller to satisfy any of such obligations on account of Sellet’s liquidation or reduced personnel
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and resources shall not constitute & breach hereof, Seller agrees to keep 'Pméha-scr reasonsbly informed
regarding iis ‘proposed schedulc to liquidate and:to give Purchaser prompt notice:of the date on. which
Seller intends to liquidate after such date hes been-determined.

‘SECTION 9. ‘
TERMINATION; TERMINATION PAYMENT

Section' 9,01, Termiination.
This Agresment may be terminated prior to the Closing as follows:
(@ by mutual written agrecment of Purchaser and Seller;

(b) by either Purchaser or Seller if there shall be in effect an Order restraining,
cnjoining or otherwisc prohibiting the consummation of the transactions contemplated - hereby -or
imposing restrictions:on Purchaser's ability to operate the Business and:such Order remains in-effect for
more then fifteen-(15) days;

(6) by cither Purchaser or Sefler (provided that the terminating ‘party is not then in
material breach of any representation, warranty, covenant or other agrecment contained: herein) if there
shall have been & breach of any of the representations, warranties or covenants sct forth in this Agreement
on the part of the other party; which breach is not cured within thirty (30) days following written notice to
the party committing such breach or which breach, by its nature, cannot be cured prior to the Closing, and -
which breach, individually or together:with all.other such breaches, would have 2 Matcrial Adverse Effect
on the Acquired Assets or the Business, in the case of breaches by Seller, or a Material Adverse Effect on
Purchaser’s ability to consummate. the transactions contemplated hereby, in the case of breaches by
Purchaser; :

(d) by Purchaser if one or more conditions set forth in Section 7.01 or 7.03 has not
been or cannot be fulfilled or satisfied prior to the date specified:(f) in such condition (if such condition
specifies a date by which such condition must be satisfied) ar.(if) in Section 9.0 1) below;

(¢) by Sellerif one of tnore conditions set forth in Section 7.02 or 7.03 has not been
or carmot be fulfilled or satisfied prior to the date specified (i) in such condition (if such condition
specifies a date by which such condition must be satisfied) or (i) in Section 9.01(3) below;

(63)] by Purchaser or Seller if Seller enters into and -consummates an Altemative
Transaction;

{g) by Purchaser in the event the Bidding Procedures Order does not become ¢ Final
Order on or before one (1) Business Day prior to the date of the Auction;

(hy by Purchaser in the event the Sale Order in-a form satisfactory to Porchaser has
not been entered on or before the seventy-fifth (75%) day following the commencement of the Chapter 11
Case;

(i) by Purchaseror Seller, if the Closing shall not have been consurmmated on or
prior to August &, 2004 (or by such later date as shall be mutually agreed to by Purchaser and Sejler in
writing), unless the failure of 'such ocourrence shall be due-to the failure of Purchaser (if Purchaser is
terminating) ‘or Seller (if Seller is terminating) to. perform or observe their respective agreements as set
forth in this Agreementrequired to be performed or abserved by such party on or before the Closing Date;
or
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G) by Purcheser if the Pipeline Number-exceeds 100,000 at any time on o sfter June
25, 2004 throngh the Closing Date.

Section 9.02. Effect of Termination.

(2} 1f this. Agreement is terminated in accordance with Section 9,01 hereof and the
transactions cqnmplawdthc:’éby1im ot consummated, this Agreement shall ‘become null-and void-and
of no further forec and effect, except (i) for this Section 9.02, (ii) far the provisions of Section 11 hereaf,
(iii) for the provisions of Section.5.01 rclating to the obligation of Purchaser to keep confidential certain
information and- data obtained from Seller and (jv) that the termination of this ‘Agreement for any cause
ghall not relieve eny party hereto from any liability which at the fime of termination had already accrued
to any other party herclo or which thereafter may accrue in regpect of any act or omission of such party
prior to such termination.

®  If the Bidding Procedures Order has been entered and this Agreement is
terminated by either-party pursuant to Section 9.01(f) Seller shall pay to Purchaser in immediately
availible funds the Break-Up Fee and Expensc Reimbursement from the funds:paid by the purchaser
under the Alternative Transaction on the: date of the closing of ‘an Alternative Transaction; provided,

however, that the Txpense Reimbursement but not the Break-Up Fee shall bc,gayﬁblc promptly if the
Bidding Procedures Order has been entered and Purchaser terminates this‘/Agreement pursuant to Section
9.01(c) (even if'mo Alternative Transaction ocows). The Break-Up Fee- and Expense Reinibursement, as

the' case may ‘be, shall be paid 88 an administrative expense af Seller with priotity over any and all
sdministrative expenses of the kind specified in Sections 503(b) or 507(b) of the Banlmuptey Code end in
the event ‘that Porchaser terminates this Agreement pursuant to Section 9.01(c), ‘the Expense
Reimbursement shall be:payable-out of Seller'scash and/or other collateral in'which the Selier’s senior
secured lenders claim interests (prior to-any further recovery by such lenders). The Seller hereby
acknowledges that the Break-Up Fee .and Expense Reimbursement, as the case may be, shall survive
termination of this Agreement. :Any such fee paid-or payable as aforesaid is-in the nature of lquidated
damages and shall constitute the sole and exclusive Temedy of Purchaser in the event of a termination
hereunder. :

SECTION 10.
SURVIVAL OF REPRESENTATIONS AND WARRANTIES; INDEMNIFICATION FROM
'ESCROW ACCOUNT

Scetion 10:01, Survival.

The representations and warranties conteined in this Agreement, Seller’s Officer's Centificate. and
Purchaser's Officer’s Certificate shiall survive the Closing for 2 period .of (and ¢laims based upon or
arising oufof such representations-and warranties may be assericdat any time before the date which shall
be) four (4) months following the-Closing Date. The termination-of the representations and warrantics
provided herein shall not:affect the rights ‘of 2 party in respect of any claim made by such party in g
writing delivered in accordance with Section 11.01 hereof to the other party prior to such expiration.

Section 10.02, Indemnification by Seller.

{a) Subject to: Sections 10.02(b) and 10.07, from and after the Closing, Seller ghall
indemnify Purchaser, its Affiliates.and.each of their respective gencral partners, mansgers, stockholders,
directors, officers, directors, employees, ‘agents and representatives “(collectively, the “Purchaser
Indempified Parties™) against, and hold them harmless from; any loss, Tiability; claim, damage or expense
(including reasonable legal fees and expenses) (“Losses™), as incutred (payable promptly upon written

request), to'the extent arising from or m connection with or otherwise with Tespect to:
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(1) subject to Scetion 10.01, any breach of any representztion o warranty of
Seller that is contained in this Agreement or Seller's Officer’s

Certificate;

(i)  anybreachof any covenant or other agreement of Seller-contained in this
Agreement;

(iii)  the fajlure by Seller to pay, perform and discherge amy Excluded
Liability; and

(iv)  the ownership and operation of the Business and the Acquired Assets on
or prior to the Closing,

(b)  Notwithstending any provision hereof to the contrary, Sellér shall not be required
to indemnify any Person, and shallnot bave any liability:

) under Section 10.02(a) for any individual items where the Loss relating
thereto is 1658 than $20,000, and such items-shall not be aggregated for
purposes:of elause (ii) below,

(i)  under Section 10.02(g) unless the aggregate of all Losscs for which
‘Selfer would, but for this clause (ii), be Hable exceeds on 2 cumulative
basis an amount equal o $100,000, and then only to the extent of any
such excess; and

(i)  under Section 10.02(s) in excess of the Escrow Amount.

Notwithstanding any provision hereof to the contrary, Purchaser acknowledges and aprees. that the
Purchaser Indemnified Partics shall be entitled to indermmnification:only to the extent of the amounts in the
Escrow Account and the sole source for payment for any claim made by 2 Purchaser Indemnified Party
pursuant to this Section 10 ghall be the amount contained in the Escrow Account. Any claims for Losses
incurred by the Purchaser Indenmified Parties must be made no later than four {4) months following the
Closing Date.

Section 10,03, Indemnification by Purchaser,

() Subject to Section 10.07, from and after the Closing, Purchaser shall indemnify
Seller, its Affilistes and each of their respective general partners, managers, stockholders, directors,
cmployees, agents and Tepresentatives againsl, and hold them harmless from, any Loss, 83 incurred

(peyable promptly upon written request), to the extent axising from or in commection with or atherwise

with respect ta:
@ subject to Section 10.01, any breach of any representation, warrenty or
agrcement of Purchaser that s contmined in this Agreement or
Purchaser’s Officer’s Certificate;
(i)  anybreach of any covenant of Purchaser contained in this Agreement;
(iif)  the failure of Purchaser 10 8ssume, pay, perform and discharge amy
Assumed Liability;
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Inderrmifying 'Pkrtyichoose‘s;to:dcfmd or;‘prqsecm'g g Third Party Claim, all:the Indemmified Parties shall

cooperate in the defense or’prosecution thereof, ‘Such-cooperation shall include the yetention-and {upon

the Indemnifying Party’s request)the provision to the Indemnifying Party.of records:and information that
are reasorsbly relevant to such Third Party Cleim, and mzking: loyees ‘available on-a mutually

convenient basis to provide additionsl information and cxplanation of any mnterial provided under this
Agreement. Wi gther or not the Indemnifying Party assumes the defense of & Third Party.Claim, the

Indemnified Party shall not-admmit eny linbility with respect 10, ‘o settle; compromise or discharge, such
Third Party Claim without the »‘Indgtnni__fyi_hg ‘Party's prior written consent (which consent shall not be
T ety wittheld or delayed). I the Indermnitying Party assumes the defense of a Thee ey
Claim, the Tndemnified Party shall agree to-any-sctiement, compromise or ‘discharge of a Third ‘Party
Claim that the Indemmifying Party ey recommend and thet by its terms obligates the Indemnifying Party
to pay the full amount of ‘the liability in connection -with such Third Party Claim, which releases the
Indermiificd Party completely in connection with such Third Party Claim, provides for no remedy other
than moneyvdan'azgcs»and*ﬁm-wouldvvnot--othcrwi'sc materially adverscly affect the Indemmified Party.

(¢)  Intheeventany Indermiified Party should have a claim againstany Indemmifying
Party under Section 10.02:0r 10.03 that does not nvolve & Third Party Claim being asserted against ot
sought to be ‘gollected from such Indemnified Party, the Indemnified Party shall delivet notice -of guch
claim ‘with reasonable :.pwmp_tn:‘s_sfip&e-?k\derimifying‘}?arty.__ The failure by any Tndermified Party to
notify the Indemnifying Party shall not relieve the Indemmifying Party from any lidbility that it may have
to such Jndemnified Party: under. Section 10.02 of 10.03; exoept to the extent that the Indemnifying Party
demonstrates: that 3t has been prejudiced by such failure:. I:the Tndemnifying Party disputes ‘it Tiability
with respeetto such.claim, the Indermnifying FParly and the Indermiified Party ghall proceed in good faith
to negotiate 4 resolution of such dispute and, if not resolved through negotiations, such dispute shall be

resolved by litigation in an appropriate court of competent jurisdiction.

Section 10.06. Sole Remedy; No Additional Representations.

Except as otherwise specifically vided.in this Agreement or in sy Related Instrument, each of
the parties acknowledge and agree that its: sole and exclusive remedy. afterthe Closing with respect to sny
and all ¢laims: and causes of action under or thit ;arc‘rreasqnably:relatgd to this- Agreement, the transactions
contemplaied hereby, the Business, the Acquired Assers‘and »ﬁhe..gsmungd‘uabiﬁﬁes-" (other than claims
of, orcauses of action atising from fraud-or -éther.‘;torﬁops'néts) shall be pursuant to the indermification
provisions set forth in this Section 10, In furtherance of the foregoing, each of the parties hereby waives,
from and aftcr the Closing, to the fullest extent permitied under applicable law, any and-a}l rights; claims
and causes of action undczzor'mat-—-margaéomb}y related o this Agresment and the Related Instruments,
the transections contemplated hereby and thereby, the Business, the Acquired Assets and the Assumed
Lisbilities (other than slaims of, or causes of action arising from, fraud or other tortious acts) it may have
against any other party hercto arising under or-based upon sny applicable law or arising ander or based
upon. common law or otherwise (except pursuant to the indemfiification provisions set forth in
Section 10;02.or Section 10:03, 85 applicable).

Section 10.07. Limitatio.ns.onmbm- ‘

. THE INDEMNIFICATION OBLIGATIONS OF THE PARTIES HERETO SHALL NOT
EXTEND TO INDIRECT, INCIDENTAL, CONSEQUENTIAL, SPECIAL OR PUNITTIVE DAMAGES,

INCLUDING BUSINESS INTERRUFTION, LOST PROFITS, DIMINUTION IN VALUE, LOSS OF
USE, DAMAGE TO GOODWILL OR LOSS OF ‘BUSTNESS.
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Section 10.08, ‘Cooperation.

Selier and Purchaser shall cooperate with one another in resolving any Slaim or lability with
respect to which one party is obligated 1o indemnify another mmder this Agreement, including by making
all reasonable commercial-efforts 0 mitigate or resolve any such claim or Hability. In the event Seller or
Purchaser, as {he case may bt shall fail to make .n‘_lltommemiallyz.rcasonable efforts to mitigate Or Tesolve
any such claim ot liability, then, notwithstanding any provision hereof to the contrary, the other party
shall not be required to indemnify such party for any ‘Loss that could reasonably be expected ta have been
avoided had Seller or Purchaser, as the case may be, made such efforts.

SECTION 1.
MISCELL.ANEOUS

Section 11:01, Notices.

All notices and other communications under this Agreement shall be in writing and shall be
deemed given upon receipt if delivered persenally, or when sent if mailed by regisiered or certified mail
(return receipt requested)-or by reputable overnipht £Xpress courier (charges prepaid) or transmitted by
facgimile (with confirmation of transmittal) to the partics &t the following addresses (or at such other

address for a party as shall be specified by like notice):

{g)  iftoSeller,to:

Women First Heslthoare, Inc.

5355 Mira Sorrento Place, Suite 700
San Diego, CA 92121

Telephone: (858) 509-1171
Facsimile: (858) 509-7538
Attention: Chief Financial Officer

with a copy to:

Latham & Watkins LLP
12636 High Blaff Drive, Suite 300
San Diego, CA 92130

Telephoue: - (858) 523-5400
Fresimile: (B58) 523-5450
Attention: Robert E. Burwell, Esq.

(o) if to Purchaser, to:

SkinMedica, Inc,

5909 Sea Loin Place, Suite H
Carlsbad, CA 52008
Telephone: (760) 448-3680
Tacsimile: (760)-448-3601
Attention: Diane Goostree
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with acopy to:

Morrison & Foerster LLP

3811 Valiey Centre Drive, Suite 500
S Diego, CA 92130

Telephone: (858) 720-5180
Tacsimile: (B58) 523-2821
Attention: Jay de Groot, Esq.

and-

Morrison & Foerster LLP

1290 Avenue of the Americas
New York, NY 10104
Telephone: (212)468-8233
Facsimile: (212)468-7900
Attention: Priscilla Hughes, Esq.

Section 11.02. Descripti ive Headings,

The descriptive headings in this Aprecment ar¢ inserted for convemience only and are not
intended to be part of or to affect the meaning or interpretation of this Agreement.

Seption 11.03. Counterparts.

This Agreement may be executed in‘on¢ o MoTe counterparts and by facsimile signatures, all of
which shall be considered on¢-and the same sgreement, and chall become effective when one or more
such counierparts have been signed by cach of the parties and delivered to the other party.

Section 11.04, Entire Agm eenent.

This Agreement and the Related Tnstruments contain the entire agreement and understanding
butween the parties hereto with regpeet to the subject matter: of this Agreement and supersede all prior
agreements and understandings relating to such subject matter,

Section 11.05. ‘Fees:and Expenscs.

Regardless of whether or not the transactions contemplated by this Agreement arc consurmmated,
cach party shall bear 18 own fees and expenscs inourred in connection with the transactions contemplated
by this Agreemelit. AS 10 the Related Instruments, Purchaser shall bear all fees, costs, taxes and expenses
in conpection With recording the assignments of Tntellectual Property identified i the Assignment of

Trademarks, Assigrment of Copyrights,.Assignment-of Seller Patents and Assignment of Internet Names,
Section 11.06. Injunctive Relief,

Each of the parties sgrees that if this Agreement i5 not performed in accordance with its specific
{erms or is otherwise breached, (a) severe and irreparable-damage would oocur, (b) no adequate remedy at
law would exist and (c) dsmages would be difficult to determine. ‘Each of the partics agrees that, in such
case, the injured party shall be authorized and entitled o obtain from any court of competent jurisdiction
injunctive reliof, whether preliminary or permanent, a5 -well as any other relief permitied by applicable
1aw, :and the breaching party shall waive any requirement that -such party post bond a8 & condition for
obtaining any such relief,
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Section 11.07. Assig-nment.

Subject'te Section 11,08, neither this-Agreement nor-any right, interest or obligation hereunder
may be assigned .by.apy=.pa1;ty-’hcté;to;-withouta,th_c_;px;ior'wittcn consent of the other party hereto and any
attempt to do:so will be null and void; provided, however v that Purchaser may: (i) assipn-its rights and
obligations afler the ‘Closing to ‘the successor in interest to its business or a purchaser: of -all .or
substantially all-of its-assets relating to the Product; and (ii) pledge and grant & sccurity interest in any of
Purchaser’s rights and interests:in the Acquired- Assets or the Business, including under this Agreement.

Section 11.08. Successors and Assi

8.

Neither this Agrecment nor-any of the rights or obligations arising hereunder shall be assignable
without the prior written consent of the partics hersto, which consent shall not be unreasonably withheld
or delayed; provided, :‘hngz,fthat notwithstanding ‘the foregoing Purchaser (or its permitted assignee
herermder) may assign any or &ll of its rights and obligations under {his Agreement or its nights fo

purchage the Acquired Assets to-any Affiliate of Purchaser which agrees in writing to-be bound by and o
perform fully all:of Purchaser’s ohligations hereunder with respect to the Acquired Assets -and, provided
further, that in the event.of any such assignment by Purchaser, Purchaser shall remdin fiable hereunder for
the performance of Purchaser's cbligations hereunder notwithstanding such assignment. This Agrecment
shall be binding upon and inure solely to the benefit-of the parties herelo, their successors and permitted
assigns, and nothing in this Agreement, express-orimplied, is intended to or shall confer upon any other
person -or persons any Tight, benefits-or remedics ‘of any nature whatsoover under or by Teason. of this

Agreement.
Section 11,09, Severability.

In the cvent that any one. or more of the provisions:contained in this Agreement, or the application
thereof in any circumstances, is held invalid, illegal or \menforceable in any respect for any reason, the
parties shall negotiate in-good feith witha view to the substitution therefor of a sutable and equitable
solution in order to carry-out, so far a5 may be valid and enforceable, the intent and purpose of such -
invalid provision; provided, however, that the validity, legality and eriforceability of any.such provision in
every other respect and of the remaining provisions containgd in this Agreement shell not be in eny way
impaired: thereby, it being intended that-all of the rights and privileges of the parties hereto shall be
enforceable to the fullest extent permitted by law.

Section 11.10, Waiver of Jury Trial,

Each party hereta hereby waives to the fullest extent permitted by applicable lew, any right it may
have to a trial by jury in respect to any litigation direetly or indirectly arising out of, under or in
conneotion with this Agreetment or any Related Instrument. Each party hereto ‘(2) certifies that no
representative, agent of attorney of any other party has represented, expressly or otherwise, that such
other party would not, in the event of litigation, seek to enforce that foregoing waiver and
(b) acknowledges that it and the other party hereto have been induced to enter into this Agreement and the
Related Instruments, as applicable, by, 2mong other things, the: mutual waivers and certifications in this
Section 11.10.

Sectien 11,11

Governing Law; Exclusive Jurisdiction.

(a) All questions concerning the construction, validity, -enforcement and
interpretation of this Agreement and all Related Ingtruments shall ‘be governed in sccordance with the

Bankrupicy Code and, to the Aextent'notfxnconsistcnt.with'thc‘Bsnmptcy Code, by the internal laws of the
State of Delaware, without giving effect to any ¢hoice of law or conflict of taw provision or rule (whether

45
WP3:1014964.2 ' 063106:1001

REEL: 003179 FRAME: 0318



of the State of Delaware or any -other jurisdictions) that would cause the spplication of the laws of any
jurisdiction other than the State of Delaware,

Without limiting eny party's right to appeal any order of the Bankruptey Court,

- (i) the Bankruptey Court shall retain exclusive jurisdiction to enforce the terms of this Agreement and the
Related Instruments and to decide. any.claims.or disputes which may erise or result from, ot be-oonnected
with, this Agreement and the Related Instruments, any breach or defauli hereunder or thereunder, or the

: transacﬁons.wntemplatcd.hcrt:by or thereby,-and (if) any and all claims, actions, causes of action, suits
and proceedings related to the foregoing shall be filed and ‘maintained only in the Bankruptoy Conrt, and
the parties hereby consent to anid submit to the jurisdiction and venue of the Bankruptey Court and shall
receive notices at such \ocations asindicated in Section 11.01 hereof.

Section 11.12. Schedules, Exhibits and Other Agreements.

The Exhibits, Schedules, ofner agreements, certificates and notices specifically referred to herein,
and delivered pursuant hereto, arean integral part of this Agreement,

Section 11.13. Amendments and Waivers.

This Agrecment may not be amended execpt by an instrument in writing signed on behalf” of cach
of the parties hereto. No delay or failure on the part of any party heteto in exercising any right, power ar
privilegs under this Agreement shall impait any such right, power or privilege or be construed 85.a waiver
of any defadlt or any acquiescence therein. No single or partial exercise of any guch right, power or
privilege shall preclude the further exercise of such right, power of privilege, or the excreise of any other

right, power or privilege.

[The remainder of this page has been left blank intentionally.|
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IN WITNESS WHEREOF, the parri ‘
: s artiss b . e
Purchase Agreement s of the date first wr;i) o -ab‘oz?,w have excouted this Amended and Restuted Asset

‘WOMEN FIRST HEALTHCARE, INC.

TimE! S Aumcless (Rller ex,
Ve Phatimecs critass

< ICA, INC.

LAt

Name: Tomii G TA5 ¥y
Title: vice r’r\&rmun: CRaer KR A~ et £

By:

\_______ TRADEMARK
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