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De&wmfe -

The First State

I, HARRIET SMITH WINDSOR, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS5 A TRUE AND CORRECT
COPY OF THE RESTATED CERTIFICATE OF "BUYDOMAINS HOLDINGS, INC."
CHANGING ITS NAME FROM "BUYDOMAINS HOLDINGS, INC." TO
"YESDIRECT, INC.", FILED IN THIS OFFICE ON THE FOURTH DAY OF
NOVEMBER, A.D. 2005, AT 3:58 O'CLOCK P.M.

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE

NEW CASTLE COUNTY RECORDER OF DEEDS.

Harriet Smith Windsor, Sacretary of Sta
AUTHENTICATIDN 4273111

3923725 8100
050904655

DATE: 11-07-05
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FROM CT WILMINGTON - 307_653_473¢  CROLFP 6 MoN 11, 7' ¢S 9:0C/ST. . State of Dalaware
Secratary of Skmta
Divizion of Cozpozutiens
Dalivarmd 04:04 PN 11/04/2005
e T
SRV 05 h - 382 FIIE
THIRD AMENDED AND RESTATED

CERTIFICATE OF INCORPORATION
oF
BUYDNOMAINS HOLDINGS, INC.

(Pursuant to Sectipn 242 and 245 of the
General Carporation Law of the State of Delaware)

BuyDamains Holdings. Inc., & corporation organized and existing under and by virtue of the
provisions of the General Corparation Law of the Stale of Delaware: (the “Gengrgl_ Conporation Law™),
hereby certifics as follows:

I The name of this Corporation ir BuyDemains Holdings, Inc. TS corporauies
was origivally incorporated pursuant 1o the General Corporation Law sn Febnuary 1S, 2005 under the
name RDRN Holdings, Inc. An Amended and Restated Certificate of [ncorporation of the Corpoaration
was filed an Februacry 22, 2005. A Second Amended and Restated Certificate of Incorporation of the
Carparation wag filed on June 23, 2003.

2, Ths Thurd Amended and Restated Certificate of Locorporation amends, restatés
and inteprates the provisions of the Second Amended and Restated Certificate of Incosporation of said
corporation and has been duly adopled in accordance with the provisions of Section 242 and 245 of the
General Corporation Law.

i The text of the Sacond Amended and Restated Cextificate of Incorporation of
said corporation is hereby further amended and restated to reed in full a3 follows:

FIRST: 'l he name of this corporetion is YesDireet, Inc. (the ® Corporation™}.

SECOND: The address of the registered office of the Corporation in the Siale of
Delaware is Corporation Trust Center, 1209 Orange Stroet, in the City of Wilmington, County of new
Castle. The name of its regstered agent at such address is The Corporation Trust Company.

THIRD: The natusc of the business o pucposss 1o be conducted or promoted is to
engage in any lawful act or activity for which corporations may be organized under the General
Corparation Law.

FOURTH The total number of shares of all elasses of stack which the Corporation shall
have suthurtity 1 issuc is (() 73,250,000 shares of Comenn Stock, $0.001 par value per share ("(;ommon
Stock™), and (if) 5,350,000 shares of Preferrad Stock, $0.001 par value per chare (the “Preferred Sinck™.

The following is 2 statement of fhe designations and the powers, pravileges and nghts, and the
quslifications, limitations or restrictions thereof in respect of each class of capital stock of the
Corporation. Unless otherwise indicated, references to “Ssections™ or ufiubsections” in this Article refer to
sections and subsections of this Artyele FOURTH.
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A COMMON STOCK

1. General. The voling, dividend and liquidation rights of the holders of the Common Stock
are subject to and qualified by the rights, powers and preferences of the holders of the Preferred Stock set
forth herein.

2. Voting, The holders of the Common Stock are entitled to one vote for each share of
Common Stock held at all meetings of stockholders (and written actions in lieu of meetings); provided,
however, that, except as otherwise required by law, holders of Common Stock, as such, shall not be
entitled to vote on any amendment to the Corporation’s certifieate of incorporation (as amended and/or
restated from time to time, the “Certificate of Incorporation™) that relates solely to the terms of one or
mors outstanding series of Preferred Stock if the holders of such affected series are entitled, gither
separately or together with the holders of one or more other such series, to vote thereon pursuant to the
Certificate of Incorporation or pursuant to the General Corporation Law. Except as provided by law or
the Certificate of Incorporation, holders of Common Stock shall vote together as a single class on ail
matters with the holders of Preferred Stock. There shall be no cumulative voting. The number of
authorized shares of Common Stock may be increased or decreased (but not below the number of sharcs
thereof then oulstanding) by the affirmative vote of the holders of shares of stock of the Corporation
representing a majority of the votes represented by all owstanding shares of stock of the Corporation
entitled to vate, irrespective of the provisions of Section 242(b)2) of the General Corporation Law.

B. PREFERRED STOCK

Prefesred Stock may be issued from time to time in one or more series, cach of such series to
consist of snch number of shares and to have such terms, rights, powers and preferences, and the
qualifications and limitations with respect thereto, as stated or expressed herein. Any shares of Preferred
Stock which may be redeemed, purchased or acquired by the Corporation may be reissucd except as
otherwise provided by law or by the terms of any series of Preferred Stock.

Autharity is hereby expressly granted to the Board of Directors from time to time to issue the
Preferred Stock in one or more series, and in comnection with the creation of any such series, by
resolution or resolutions providing for the issue of the shares thereof, to determine and fix such voting
powers, full or limited, or no voting powers, and such designations, preferences and relative participating,
optional or other special rights, and qualifications, limitations or restrictions thereof, mcluding, without
limitation thereof, dividend rights, special voting rights, conversion rights, redemption privileges and
liquidation preferences, as shall b stated and expressed in such resclutions, all to the full extent now or
hereafter perrmitted by the General Corporation Law. Without ltmiting the generality of the foregoing,
and subject to the rights of any series of preferred stock then outstanding, the resolutions providing for
issuanee of any series of Preferred Stock may provide that such series shall be superior or rank equally or
be junior to the Preferred Siock or any other series to the extent permitted by law.

C. TERMS OF THE PREFERRED STOCK

4,600,000 shares of the authorized Preferred Stock of the Corporation are hereby designated
“Series A Convertible Preferred Stock™ (the “Series A Preferred Stack™) and 750,000 shares of the
authorized Preferred Stock of the Corporation are hereby designated “Series Z Convertible Preferred
$tock™ (the “Series 7 Preferred Stock™). The rights, preferences, powers, privileges, restrictions,
quelificarions and limitations of the Series A Preferred Stock and the Series Z Preferred Stock shall be ag
fallows:
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1. Dividends. In the event the Board of Directors of the Corporation shall declare a
dividend {other than a dividend payable in Common Stock) payable upon the then outstanding shares of
the Commeon Stock of the Corporation, the Board of Directors shall declare at the same time a8 dividend
upon the then outstanding shares of Series A Preferred Stock and Series Z Preferred Stock, payable at the
same time as the dividend paid on the Common Stock, in an amount equal to the amount of dividends per
share of Series A Preferred Stock or Serigs Z Preferred Stock, s the case may be, as would have been
payable on the largest munber of whole shares of Cormnon Stock into which {a) all shares of Series A
Preferred Stock held by each holder thereof if such Series A Preferred Stock had been converted to
Common Steck pursuant to the provisions of Section 4 hereof and (b) all shares of Series 7 Preferred
Stock held by each holder thereof if such Series Z Preferred Stock had been convertad to Common Stock
pursuznt 1o the provisions of Section 4 hereof, in each case as of the record date for the determination of
holders of Common Stock entitled to receive such dividends. All dividends declared upon the Preferred
Stock pursuant to this Section ] shall be declared and paid pro rata per share.

2. Liquidation, Dissolution or Winding Up: Certain Mergere, Consolidations and Asset
Sales.

oalcs

(a) Ereferential Payments to Holders of Series A Preferred Stock. In the event of

any voluntary or involuntary liquidation, dissohtion or winding up of the Corporation, the halders of
shares of Series A Preferred Stock then outstanding shall be entitled to be paid out of the assets available
for distribwiion to its stockholders, hefore any payment shall be made to the halders of Series Z Preferred
Stock, Commaon Stock or any other class or series of stock ranking on liquidation junjor to the Series A
Preferred Stock by reason of their ownership thereof, an amount equal to $10.00 per share, as adjusted for
stock dividends, stock splits, combinations or other similar recapitalizations affecting the shares of Series
A Preferred Stock (the “Series A Original Issue Price”). If upon any such liquidation, dissolution or
winding up of the Corporation the remaining assets available for distribution to its stockholders shall be
insufficient to pay the holders of shares of Series A Preferred Stock and any class or series of stock
ranking on liquidation on a parity with the Series A Preferred Stock the ful! amount to which they shall be
entitled, the holders of shares of Series A Prefarred Stock and any class or series of stock ranking on
liquidation on 2 parity with the Seriex A Preferred Stock shall share ratably in any distribution of the
remaininy assets avaitable for distribution in proportion to the tespective amounts which would otherwise
be payable in respect of the shares held by them upon such distribution if all amounts payable on or with
respect to such shares were paid in full.

()] Preferentia] Pavments to Holders of Sevies 7 Preferred Stock. Afier the payment

of all preferential amounts required to be paid to the holders of Series A Preferred Stock pursuant to
Subsection 2(a), upon the dissohrtion, liquidation or winding up of the Corporation, the holders of shares
of Series Z Preferred Stock then outstanding shall be entitled to be paid out of the assets available for
distribution to its stockholders, before any payment shall be made to the holders of Common Stack or any
other class or series of stock ranking on liquidation junior to the Series 7 Preferred Stock by reason of
their ownership thereof, an amount equal to $10.00 per share, as adjusted for stock dividends, stock splits,
combinarions or other similar recapitalizations affecting the shares of Series 7, Preferred Stock (the
“Series Z Original Issue Price™. If upon any such liguidation, dissolution or winding up of the
Corporation. the remalning asseis available for distribution te its stockholders shall be insufficient to pay
The holders of shares of Series Z Preferred Stock and any class or series of stock ranking on liquidation on
a parity with the Series Z Preferred Stock the full amount to which they shall be entitled, the holders of
shares of Series Z Preferred Stock and any class or series of stock ranking on liquidation on a parity with
the Series Z Preferred Stock shall share ratably in any distribition of the remaining assets available for
distribution in proportion to the respective amounts which would otherwise be payable in respect of the
shares held by them upon such distribution if all amounts payable on or with respect to such shares were
paid in full.
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(c) Distribution of Romaining Assets. After the paymert of all preferential amounts
required to be paid to the holders of shares of Scrics A Preferred Stock under Subsection 2(a), all
preferential amounts required to be paid to the holders of shares of Series 2 Preferred Stock under
Subsection 2(b) and all and zny other class or series of stack of the Corporation ranking on liquidation
senior to the Common Stock, the remaining sssets available for distribution to the Corporation’s
stockholders shall be distributed among the holders of the shares of Preferred Stock and Common Stock,
pro rata based on the number of sharcs held by cach such holder, treating for this purpose all such
securities as if they had been converted to Common Stock pursuant to the terms of the Certificate of
Incorporation immecdiatcty prior to such dissolution, liquidation or winding up of the Corporation. The
amount which a holder of a share of Series A Preferred Stock is entitled to receive under Subsection 2(a)
and 2(c) is hereinafier referred to as the “Series A Liquidation Amount™. The amount which a holder of a
share of Series Z Preferred Siock is entitled to reccive under Subsection 2(b) and 2(¢) is bereinafter
refarred to as the “Series 7 liquidation Amount™ (the Series A Licuidation Amount and Series Z
Liquidation Amount are sometimes hereinaficr collectively referred to as the “Liquidation Ameount™),

{d) Deemed Lignidation Events.

{) The [llowing events shall be deemed to be a liquidation of the
Corporation for purposes of this Section 2 (a “Deemed iquidation Event™), unless the holders of at least
seventy percent (70%) of the Series A Preferred Stock and Series Z Preferred Stock, consenting or voting
(as the case may be) together as a single class on an as-converted basis, elect otherwise by written notice
given to the Corporation zt least ten (10) days prior to the effective date of any such event:

{A) 2 merger or consolidation in which
)] the Corporation is a constituent party, or

{amn a subsidiary of the Corporation is a constituent party and
the Corporation issues shares of its capital stock
pursuant to such merger or consolidation,

except any such merger or cousolidation involving the Corporation or a subsidiary in which the shares of
capital stock of the Corporation owtstanding immediately prior to such merger or consolidation continue
10 represent, or are converted or exchanged for shares of capital stock which represent, imnmediately
following such merger or consolidation at least a majority, by vating power, of the capital stock of (1) the
surviving or resulting corporation or (2) if the surviving or resolting corporation is a wholly owned
subsidiary of another corporation immediately following such merger or consolidation, the parent
corporation of such surviving or resulting corporation (provided that, for the purpose of this
Subsection 2(d)}(i}, all shares of Common Stock issugble upon exercise of Options outstanding
unmediately prior to such merger or consolidation or upon conversion of Convertible Securities
outstanding irmmediately prior 1o such mmerper or consolidation shall be deemed to he outstanding
immediatlely prior to such merpger or consolidation and, if applicable, converted or exchanged in such
mwerger or consolidation on the same terms as the actual owstanding shares of Common Stock are
convertled or exchanged);

(B) the sale, leage, transfer or other disposition, In a gsingle
transaction or series of related transactions, by the Corporation or any subsidiary of the Corporation of all
or substantially all the assets of the Corporation and its subsidiaries 1aken as a whole except where such
sale, lease, transfer or other disposition is to a wholly owned subsidiary of the Corporation; or
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(C}  atransaciion or scrics of related transactions in which a person
or a group of persons (as defined in Rule 13d-5(b) of the Sccurities Exchange Act of 1934, as amended
(the “Exchange Act™)) acquires beneficial ownership (as determined in accordance with Rule 13d-3 under
the Exchange Act) of a majority of voting power of the voting shares of the Company_

(if) The Corporation shall not have the power to effect any transaction
constituting a Deemed Liquidation Event pursuant to Subscetion 2(dWi}ANT) above unless the agreement
or plan of merger or consolidation provides that the consideration payable to the stockholders of the
Corporation shall be allocated among the holders of capital stock of the Corporation in accordance with

Subsections 2(a), 2(by} and 2{c) abovc.

(iify  In the event of a Deemed Liquidation Event pursuant to Subsection
2(d)IMAXIN or (B) above, if the Corporation does not effect a dissolution of the Carporation under the
General Corporaiion Law within 60 days afier such Deemed Liquidation Event, then (A) the Corporation
shall deliver a written notice 10 each holder of Preferrad Stock no later than the 60% day after the Deemed
Liquidation Event advising such holders of their right (and the requircments to be met to secure such
right) pursuart to the terms of the following clause (B} to roquire the redemption of the shares of
Preferred Stock, and (B) if the holders of at least seventy percent (70%) of the Series A Preferred Stock
and Series Z Preferred Stock, consenting or voting (as the case may be) together as a single class on an
as-converted basis, so request in a written instrument delivered to the Corporation not later than 75 days
after such Deemed Liquidation Event, the Corporation shall nse the consideration received by the
Corporution for such Deemed Liguidation Event (net of any retained liabilities associated with the assets
sold or technology licensed, as detcrmined in good faith by the Board of Directors of the Corporation)
(the “Net Proceeds™) to redeem, to the extent legally available therefor, on the 90t day after such Deamed
Liquidation Event (thc “Liquidation Redemption Date™), all outstanding shares of Preferred Stack at a
price per share cqual to the applicable Liquidation Amount. In the event of a redemption pursuant to the
preceding sentence, if the Net Proceeds are not sufficient to redeem all outstanding shares of Series A
Preferred Stock, Scrics Z Preferrd Stock or both, or if the Corporation does not have sufficient lawfully
availzble funds to effect such rederption, the Corporation shall redeem first each holder's shares of
Series A Preferred Stock to the fullest extent of such Net Proceeds or such lawfully available funds, as the
case may be (and if such Net Proceeds or such lawfully available funds are not sulficient to redeem all
outstanding shares of Series A Preferred Stock, the Corporation shall redeern a pro mta portion of each
holder’s shares of Series A Preferred Stock), and then, and only afier the redemption of all shares of
Scrics A Preferred Stock, each holder’s shares of Series Z Preferred Stock 1o the fullest extent of such Net
Proceeds or such lawfully available funds, as the case may be, and, where such redemption is limited by
the amount of lawfully available funds (and if such Net Proveeds or such lawfully available funds are not
sufficient 10 redeem all outstanding shares of Series 7 Preferred Stock, (he Corporation shall redeem a pro
rata portion of each holder’s shares of Series Z Preferred Stock). The Corporation shall redeern the
remaining shares of Series A Preferred Stock, Series 7 Preferted Stock or both Lo lave been redeemed as
soon as practicable afier the Corporation has funds legally available therefor (in accordance with the
priorities sct forth in this Subsection 2(d)(iif)). The provisions of Subsections 6(b) through &(e) below
shall apply, with such necessary changes in the details thereof as are necessitated by (he context, to the
redemplion of the Preferred Stock pursuant to this Subsection 2(d)(iif). Prior to the distribution or
redemption provided for in this Subscction 2(¢)(il), the Corporation shall not expend or dissipate the
consideration received for such Deemed Liquidation Bvent, except 1o discharge expenses incurred in the
ordinary course of business. :

(iv)  The amount deemed paid or distribited to the holders of cupital stock of
the Corpuration upon any such merger, consolidarion, sale, transfer, exclusive license, other disposition or
redemption shall be the cash or the value of the property, rights or securities paid or distributed to such
holders by the Corporation or the acquiring person, firm or other entity. If the amount deemed paid or
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distributed under this Subsection 2(d) is made in property other than in cash, the value of such
distribution shall be the fair market value of such propesty, determined as follows:

(A)  For securities not subject to investment letters or other similar
rostrictions on free marketability,

(D if traded on a securities exchange or the NASDAQ Stock
Market, the value shall be deemed to be the average of the closing prices of the securities on such
cxchange or market over the thirty-day (30) period ending threc (3) days prior to the closing of such
transaction;

{2) if actively traded over-the-counter, the value shall be
desmed to be the average of the closing bid prices over the thirty-day (30) day period ending three (3)
days prior to the ¢losing of such transaction; or

&) if there is no active public market, the value shall be the
fair market value thereof, as determined in ppod faith by the Board of Directors of the Curporation.

(B) The method of valuation of securities subject to investment
letters or other similar restrictions on free marketability (other than restrictions arising solely by virtue of
a stockholder’s status as an affiliate or former affiliate) shall take into account an appropriate discount {as
determined in good faith by the Board of Directors of the Corporation) from the market value as
determined pursuant to clanse (A) above 5o as to reflect the approximate fair market value thereof,

3 Voiing.

@ Gengral. On any matter presented to the stockholders of the Corporation for their
action or consideration at any meeting of stockholders of the Corporation (or by written consent of
stockholders in lien of meeting), each holder of outstanding shares of Series A Preferred Stock and Series
Z Preferred Stock shall be entitled to cast the number of votes equal (o the number of whole shares of
Common Stock into which the shares of Series A Prefirred Swock or Series Z Preferred Stock, as the case
may be, held by such holder are convertible as of the record date for determining stockholders entitled to
vote on such matter. Excepl as provided by law or by the provisions of Subsection 3(b) or 3(c) below,
holders of Series A Preferred Stock and Saries Z Preferred Stock shall vote together with the holders of
Comunoun Stock, and with the holders of any other series of Preferred Stock the terms of which so provide,
as a single class. '

{b) Board Composition. The holders of record of the shares of Commen Stock and
of any other class or series of voting stock (including the Series A Preferred Stock and Series Z Preferred
Stock), voting together as a single class, subject to the rights of any additional series of Preferred Stock
that may be established from time to time, shall be entitled to elect the directors of the Corporation. At
any meeting held for the purposc of clecting a director, the presence in person or by proxy of the holders
of a majority of the outstanding shares of the class or series entitled to elect such director shall constitute
8 quorun for the purposc of eleeting such directof. A vacancy in any directorship filled by the holders of
zny class or series shall be filled only by vote or written consent in lieu of a meeting of the holders of
such class or series or by any remaining director or directors elected by the holders of such class or series

pursuant 1o this Subsection 3(b). !

(¢) At any time when shares of Series A Preferred Stock and shares of Series Z
Preforred Stock are outstanding, except where the vote or written consent of the holders of a greater
nutber of shares of the Corporation is required by law ar by the Certificate of Incorporation, and in
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sddition to 2ny other vote required by law or the Certificate of Incorperation, without the written consent
or affirmative vote of the holders of at least scventy percent (70%) of the then outstanding shares of
Series A Preferied Stock and Serics Z Profemed Stock, given in writing or by vote at 2 meeting,
consenting or voting (as the case may be) together as a gingle class on an as-converfed basis, the
Corporation shall not, either directly or by amendment, merger, congolidation or otherwise:

(i) liquidate, dissolve or wind-up the business and affairs of the Comoration,
effect any Deemed Liquidation Event, or consent to any of the foregoing;

(i1) amend, alter or repeal any provision of the Certificate of Incorporation or
by-laws of the Corporation;

(iii)  create, authorize ar issue (by reclassification or otherwise) any additional
clnss or series of shares of stock unless the same ranks junior to the Saries Z Preferred Stock with respect
to the distribution of 2ssets on the liguidation, dissolution or winding up of the Corporation and with
respect to the payment of dividends and redernption rights, or increase the authorized number of shares of
Series A Preferred Stock or Series Z Preferred Stock, or increase the authorized number of shares of any
additional class or series of shares of stock unless the same ranks junior to the Series Z Preferred Stock
with respect to the distribution of assets on the liquidation, dissolution or winding up of the Corporation
and with respect to the payment of dividends and redemption rights, or create or authorize any obligation
or sceurity convertible into shares of any class or serics of stock unless the same ranks junior to the Series
Z Preferred Stock with respect to the distribution of assets on the liquidation, dissolution or winding up of
the Corporation and with respect to the payment of dividends and redemption rights;

(iv)  create or authorize any additional shares of Series A Preferred Stock or
Senies Z Preferred Stock; !

{v) create, ot authorize the creation of, or issue, or authorize the issuance of,
or permit any subsidiary to take any such action, any debt security which by ils terms is canvertible inta
or exchangeable for any equity security of the Corporation and any security of the Corporation which is a
combination of debt and equity;

(vi)  engage in any action that would adversely affect the holders of the Series
A Preferred Stock or the Senes 2 Preferred Stock;

(vii)  change the principal business of the Corporation, enter into a new line of
business or exit the current line of buginess of the Corporation;

(viii) purchase or redeem or pay or declare any dividend or make any
distribution on, any shares of stock other than the Series A Preferred Stock and Series Z Preferred Stock
as expressly authorized herein, or permit any subgidiary of the Corporaiion to take any such aciion, except
for dividends or other distributions payable on the Common Stock solely in the form of additional shares
of Common Stock and other than securities repurchased from former employees, officers, direclors,
consultants or other persons who performed services for the Corporation or any subsidiary in connection
with the cessation of such employment or servicé at the lower of the original purchase price or the then-
current fair marlet value thereof or other than as Approved by the Board of Dhrectors: or

(ix)  increase the nunibar of shares of Commen Stock reserved for grants or

issuance to employees, directors, contractors of consubiamts under the Corporation’s equity incentive
plans. ’
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4, Optional Conversion.

The holders of the Series A Preferred Stock and Series Z Preferred Stock shall have conversion
rights as follows (collectively, the “Conversion Rights™):

(a)  Rightto Convert.

(i) Each share of Series A Preferred Stock shall be convertible, at the option
of the holder thereof, at any time and from lime to time, and without the payment of additional
consideration by the holder thereof, into such number of fully paid and nonassessable shares of Common
Stock as is determined by dividing the Series A Original Issue Price by the Series A Conversion Price (as
defined below) in effect at the time of conversion. The “Serigs A Conversion Price™ shall initially be
equal to $2.00. Such initial Series A Conversion Price, and the rate at which shares of Series A Preferred
Stock may be converted into shares of Common Stock, shall be subject to adjustment as provided below.

(i)Y Fach share of Series Z Preferred Stock shall be convertible, at the option
of the holder thereof, at any time and from time to time, and withoul the paymemt of additional
consideration by the holder thereof, into such number of fully paid and nonassessable shares of Common
Stack ac is determined by dividing the Series Z Original Issue Price by (he Series Z Conversion Price (as
defined below) in effect at the time of conversion, The “Series Z Conversion Price” shall initially be
equal to $2.00. Such initial Serics Z Conversion Price, and the rate at which shares of Series Z Preferred
Stock may be converted into shares of Common Stock, shall be subject to adjustment as provided below.

{iii) In the event of a notice of redemption of any shares of Series A Preferred
Stock or Series Z Preferred Stock pursuant to Section 6 hereof, the Conversion Rights of the shares
designated for redemption shall terminate at the close of business on the last full day proceding the date
fixed for redemption, unless the redemption price is not paid on such edemption date, in which casc the
Conversion Rights for such shares shall continue until such price is paid in full.

(iv) The Series A Conversion Price and the Seties Z Conversion Irice are
sometimes hereinafier collectively referred to as the “Applicable Conversion Price”.

(b) Fractional Shares. No fractional shares of Common Stock shall be issued upon
conversion of the Preferred Stock. In lieu of any [ractional shares to which the holder would otherwisc be
entitled, the Corporation shall pay cash equal to such fraction multiplied by the fair market valuc of a
share of Common Stock as determined in good faith by the Board of Directors of the Corporation.
Whether of not fractional shares would be issuable upon such conversion shall be determined on the basis
of the total number of shares ol Preferred Stock the holder is at the time converting into Common Stock
and the agpregate number of shares of Common Stock issuable upen such conversion.

(c) Mechanics of Conversion.

() In order for a holder of Preferred Stock to voluntarily convert shares of
Preferred Stock into shares of Common Stock, such holder shall surrender the ceriificate or certificates for
such shares of Preferred Stock (or, if such registered holder alleges that such certificate has been lost,
stolen or destroyed, a lost certificatc affidavit and agreement reasonably acceptable to the Corporation to
indemnify the Corporation against any claim that may be made against the Corporation on account of the
alleged loss, theft or destruction of such certificate), at the office of the transfer agent for the Preferred
Stock (or at the principal office of the Corporation if the Corporation serves as its own transfer agent),
together with written notice that such holder elects to convert all or any number of the shares of the
Preferred Slock represented by such certificate of certificates and, if applicable, any event on which such
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conversion is contingent. Such notice shall state such holder’s name or the names of the nominees in
which such holder wishes the cerificate or cerlificates for shares of Common Stock to be issued, If
required by the Corporation, certificates surrendered for conversion shall be endorsed or accompanied by
a written instrument or instruments of transfer, in form satisfactory to the Corporation, duly executed by
the registered holder or his, her or its attarney duly authorized in writing. The close of business on the
date of reccipt by the transfer agent of such certificates (or lost certificate affidavit and agreement) and
notice (or by the Corporation if the Corporation serves as its own transfer agent) shall be the time of
conversion (the “Conversion Time™), and the shares of Cammon Stock issuable upon conversion of the
shares represented by such certificate shall be deemed to be owtstanding of record as of such date. The
Corporation shall, as soon as practicable after the Conversion Time, issue and deliver at such office to
such holder of Preferred Stock, or to his, her or its nominees, a certificate or certificates for the number of
shares of Common Stock to which such holder shall be entitled, together with cash in lien of any fraction
of a share.

(if) The Corporation shall at all times when the Preferred Stock shall be
outstanding, reserve and keep available out of its authorized but unissued stock, for the purpose of
effecting the conversion of the Preferred Stoek, such number of its duly authorized shares of Common
Stock as shall from time to time be sufficient to effect the conversion of all outstanding Preferred Stock;
and if at any fime the number of authorized but unissued shares of Commaon Stock shall not he sufficient
to effect the conversion of all then outstanding shares of the Preferred Stock, the Comoration shall take
such corporate action as may be necessary to increase its anthorized but unissued shares of Common
Stock to such rmumber of shares as shall be sufficient for such purposes, including, without limitation,
engaging in best efforts to obtain the requisite stockholder approval of any necessary amendment to this
Certificatc of Incorporation. Before taking any action which would cause an adjustment reducing the
Applicable Conversion Price below the then par value of the shares of Common Stock issuable upon
conversion of the Series A Preferred Stock or the Series Z Preferred $tock, as the case may be, the
Corporation will take any corporate action which may, in the opinion of its counsel, be necessary in order
that the Corporation may validly and legally issue fully paid and nonassessable shares of Commen Stock
at such adjusted Applicable Conversion Price.

(iiiy  All shares of Preferred Stock which shall have been surrendered for
conversion as herein provided shall no longer be deerned to be outstanding and all rights with respect to
such shares, including the rights, if any, to receive notices and to vote, shall immediately cease and
terminate at the Conversion Time, except only the right of the holders theraof to receive shares of
Common Stock in exchange therefor and fo receive payment of any dividends declared but unpaid
thervon. Any shares of Preferred Stock o converted shall be retired and cancelled and shall not be
reissued as shares of such series, and the Corporation (without the need for stockholder acrion) may from
time to time take such appropriate action as may be necessary to reduce the authorized number of shares
of Preferred Stock accordingly.

' (ivy  Upon any such conversion, no adjustment 1o the Applicable Conversion
Price shall be made for any declarel but unpaid dividends on the Prefared Stock surrendered for
conversion or on the Common Stock delivered upon conversion,

(v) The Corporation shall pay any and all isstite and other similar taxes that
may be payable in respect of any issuance or delivery of shares of Common Stock upon conversion of
shares of Preferred Stock pursuant to this Section4. The Corporation shall not, however, be required to
pay any tax which may be payable in respect of any tramsfer involved in the issuance and delivery of
shares of Common Stock in 3 name other than that in which the shares of Preferred Stock so converted
were registered, and no such issuance or delivery shall be made unless and until the person or cntity
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requesting such issuance has paid to the Corporation the amount of any such tax or has established, to the
satisfaction of the Corporation, that such tax has been paid.

(d) Adjvstments to Applicable Conversion Price for Diluting lsgues

(1) Special Definitions. For purposes of this 3ection 4, the following
definitions shall apply:

(A}  “Ciptiog” shall mean rights, options or wammants 10 subscribe for,
purchase or atherwise acquire Common Stock or Convertible Securities.

(B)  “Original Issue Darg™ shall mesn the daie on which the frst
share of Senes A Preferred Stock was issued.

) (C)  “Copwertible  Seoymities™ shall mean any ovidences of
indebtedness, shares or other secunties directly or indirectly convertible into or cxchangeable for
Cominon Stock, but excluding Options.

(D)  “Additiopal Shares of Common Stock™ shall mean all shares of
Comtnon Stock issued (or, pursuarmt to Subsection 4d)an) below, deemed to be issued) by the

Corporation after the Original Issue Date, other than the (ollowing (“Excrrpted Securities™):

(D shares of Common Stock izsued or deamed issued as a
dividend, stock split, split-up or other distrbution on shares of Commen Stock that is
covered by Subscction 4(e) or 4(f) below;

{ih shares issued to employecs, comsultants or directors
pursuant to stock option, stock grant, stock purchase or similar plans or amangements
approved by the Corporation’s Board of Directors or a committee thereof, including
without limmitation upon the excreise of Options outstanding as of the Original Issue Date,
equal to 4,575,000 (or such higher number of shares as approved by written consent or
affimativc vote of the holders of at least seventy percent (70%) of the then outstanding
shares of Series A Preferred Stock and Series Z Preferred Stack, consenting or voting (az
the casc may be) together as a single class on an as-converted basis); or

{HI} hares of Commoen Btock or Convertible Securities
actually igsued upon the exercise of Options or shares of Common Stock actually issued
upon the conversion or exchange of Convertible Securities, in each case pravided such
issuance is pursuant to the terms of such Option or Convertible Security.

(ii) Mo Adjustment of Conversion Price. No adjustment in the Applicable
Conversion Price shall be made as the result of the issnance of Additional Shares of Commeon Stock if:
(a) the congideration per share (cetermined pursuant to Subsection 4(d)(v)) for such Additional Shares of
Common Stock igsued or deemed to be igsued by the Corporation is equal to or greater than the
Applicable Conversion Price in effect immediately prior to the issuance or deemed issuance of such
Additional Shares of Common Stock, or {b) prior to such issuance or deemed issuance, the Corporation
receives written notice from the holders of at least seventy percent (70%) of the then outstanding shares
of Series A Preferred Stock and Series Z Preferred Stock, acting together as 2 single class on an as-
converied basis, agreeing that no such adjustment shall be made as the result of the issuance or deemed
issuance of such Additional Shares of Common Stock.
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(iif)  Deemed Issue of Additional Shares of Common Stock.

{A) If the Corporation at any time or from time to time after the
Original Issue Date shall issue any Options or Convertible Securities (excluding Cptions or Convertible
Securities which, upon exercise, conversion or exchange thercof, would entitle the holder thereof to
receive Exempted Securities pursuant to Subsections 4(d}iND)I), (IT) or (IIN) or shail fix a record date
for the determination of holders of any class of securities entitled to receive any such Options or
Converiible Securities, then the maximum pumber of shares of Common Stock (as set forth in the
instrument relating thereto, assuming the satisfaction of any conditions to exercisability, convertibility or
exchangeability but without regard to any provision contained therein for a subsequent adjustment of such
number) issuable upon the exercise of such Options or, in the case of Convertible Securities and Options
therefor, the conversion or exchange of such Conventible Securities, shall be deemed to be Additional
Shares of Common Stk issued as of the time of such issue or, in casc such a record date shall have been
fixed, as of the close of business on such record date.

(B)  If the terms of any Option or Convertible Secunty, the issnance
of which resulted in an adjustment to the Applicable Conversion Price pursuant to the terms of Subsection
Hd)(iv) belaw, are revised (either automaticalty pursuant to the provisions contained thersin or as a result
of ar amendment to such terms) to provide for either (1) any increase or decrease in the number of sharcs
of Common Stock issuable upon the cxercise, conversion or exchange of any such Option or Convertible
Security or (2) any increase or decrease in the consideration payable to the Corporation upon such
exercise, conversion or exchange, then, effective upon such increase or decrease becoming cffective, the
Applicable Conversion Price computed upon the original issue of such Option or Convertible Security (or
upon the occurrence of a record date with respect thereto) shall be readjusted to such Applicable
Conversion Price as would have obtained had such revised terms been in effect upon the original date of
issuance of such Option or Convertible Securily, Notwithstanding the foregoing, no adjustment pursuant
to this clause (B) shall have the effect of increasing the Applicable Conversion Price to an amount which
exceeds the lower of (i)the Applicable Conversion Price on the onginal adjustment date, or (ii) the
Applicable Conversion Price that would have resulted from any issuances of Additional Shares of
Common Stock between the original adjustment date and such readjustment date.

(C)  If the terms of any Option or Convertible Security (excluding
Options or Convertible Securities which, upon exercise, conversion or exchange thereof, would entitle the
hoider thersof to receive Exempted Securities pursuant 10 Subsections 4(IXDYD, (D or (T, the
issnance of which did not result in an adjustment:to the Series A Conversion Price pursuant to the terms
of Subzeetion 4dXiv) below (either because the consideration per sharc {dstermined pursuant to
Subgection #dY(v) hereof) of the Additionsl Shares of Comrmon Stock subject thereto was equal to or
greater than the Applicable Conversion Price then in effect, or because such Option or Convertible
Security was issned before the Original Issue Date), are revised afier the Original Issue Date {either
automatically pursuant 1o the provisions containgd therein or as a result of an amendment to such terms)
10 provide for either (1) any increase or decrease in the number of shares of Common Stock issuable upon
the exercise, canversion or cxchange of any such Option or Convertible Secunty or (2} any increase or
decrease in the consideration payable to the Corporution upon such exercise, conversion or exchange,
then such Option or Convertible Security, 2s so amended, and the Additional Shares of Common Stock
subjeet thereto (determined in the manner provided in Subsection 4(d)(iii)(A) above) shall be deemed to
have been issued effective upon such increase or decrse bevumning effective.

(iv)  Adiustmeni, of Applicablc Conversion Price Upon [ssuance of Additional
Shares of Common Stock. In the event the Corporation shall at any time after the Original Issue Date
issue Additional Shares of Common Stock (including Additional Shares of Common Stock deemed to be

issued pursuant to Subsection 4(d)iii)), without vonsideration or for a consideration per share less than
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the Applicable Conversion Price in effect immediately prior to such issue, then the Applicable
Conversion Price shall be reduced, concurrently with such issue, to a price (calcnlated to the nearest one-
hundredth of a cent} determined in accordance with the following formula:

CP,=CP,* (A+B)+(A+0)
For purposes of the foregoing formula, the following definitions shall apply:

(D) “CP;” shall mean the Applicable Conversion Price in effect
irnmediately after such issue of Additional Shares of Common Stock;

(IIy  “CP," shall mean the Applicable Conversion Price in effect
immediately prior to such issue of Additional Shares of Common Stock;

(Il  “A” shall mean the number of shares of Common Stock issued
and outstanding and shares of Common Stock igsuable upon conversion of
Preferred Stock ontstanding immediately prior to such issue of Additional Shares
of Comumon Stock;

(Iv) “B” shall miean the number of shares of Common Stock that
would have been issued if such Additianal Shares of Common Stock had been
issned at a price per share equal to CP, (determined by dividing the aggregate
consideration received by the Corporation in respect of the issuance of such
Additional Shares of Common Stock by CP); and

(V}  “C" shall mean the number of Additional Shares of Common
Stock iasued in such transaction.

) Determination_of Copsideration. For purposes of this Subsection 4(d),
the consideration received by the Corporation for the issue of any Additional Shares of Common Stock
shall be computed as follows:

(A)  Cashand Property: Such consideration shall:

(D insofar as it comsists of cash, be compuled at the
appregale amount of cash received by the Corporation,
excluding amounts paid or payable for accrued interest;

(I imsofar as it consists of property other than cash, be
computed at the fair market value thereof at the time of
such issue, a3 determined m good faith hy the Board of
Directors of the Corporation; and

(I} in the event Additional Shares of Common Stock are
issued together with other shares or securities or other
assets of the Corporation for consideration which covers
both, be the proportion of such consideration so

received, computed as provided i clauses (T) and (1
above, as determined in good faith by the Board of
Directers of the Corporation.
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{R) Optiops and Convertible Securities. The consideration per share
received by the Corporation for Additional Shares of Common Stock deemed to have been issued
pursuant to Suhsection 4(d)(jii), relating Lo Options and Convertible Securitics, shall be determined by
dividing

) the total amount, if any, received or receivable by the
Corporation as consideration for the issue of such
Options or Convertible Securities, plus the minimum
aggregatc amount of additional consideration (as set
forth in the instruments relating therefo, without repard
10 any provision contained therein for a subsequent
adjustment of such consideration) payable (0 the
Corporation upon the exercise of such Options or the
conversion or exchange of such Convertible Securities,
or in the casc of Options for Convertible Securitivs, the
exercise of such Options for Convertible Securities and
the conversion or cxchange of such Convertible
Securities, by

()  the maximwm mumber of shares of Common Stock (as
set forth in the instruments relating thereto, without
regard to any provision contained therein for a
subsequent adjustment of such number) issuable upon
the exercise of such Options or the convemion or
exchange of such Convertible Sccuritics,

(vi}  Multiple Closing Dates. In the event the Corporation shall issne on more
than one date Additional Shares of Common Stock that are a part of one transaction or a series of related
transactions and that would result in an adjustment to the Applicable Conversion Price pursuant to the
terms of Subsection 4(d)iv) above, and such issuance dates oceur within a period of no more than 30
days from the first such issuance to the final such issuancc, then, upon the final such issuance, the
Applicable Conversion Price shall be readjusted to give effoet to all such issuances as if they occurred on
the date of the first such issuance (and without additional giving effect to any adiustments as a result of
any subsequent issuances within such period).

(e) Adjustment for Stock Splits and Combinagions, If the Corporation: shall at any
time or from time to time afier the Original Issue Date effcct a subdivision of the outstanding Common
Stock without a comparable subdivision of the Preferred Stock or combine the outstanding shares of
Preferred Stock without a comparable combination of the Common Stock, the Applicable Conversion
Price in effect immediately before that subdivision or cormbination sha!l be proportionately decreased so
that the number of shares of Common Stock issuable on conversion of cach share of such series shall be
increased in proportion 10 such inerease in the aggregate number of shares of Common $tock outstanding,
If the Corporation shall at any time or from time to time after the Origingl lesue Date combine the
ontstanding shares of Cornmon Stock without 2 comparable combination of the Preferred Stock or effect a
subdivision of the outstanding shares of Preferred Stock without a comparable subdivision of the
Common Stock, the Applicable Conversion Price in cffect immediately before the combination or
subdivision shall be proportionately increased so that the mumnber of shares of Common Stock issuable on
conversion of each share of such series shall be decreased in proportion to such decrease in the aggregate
number of shares of Common Stock outstanding, Any adjustment under this subsection shall become
effective at the close of business on the date the subdivision or combination becomes cifective.
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(f) Adijustment_for Certain Dividends and Distrjbutions. In the event the
Corporation at any time or from time to time after the Origina! Issue Date shall make or issue, or fixa
record date for the determination of holders of Comumon Stock entitled to receive, a dividend or other
distribution payable on the Common Stock in additiona! shares of Common Stock, then and in each such
gvent the Applicable Conversion Price in effect immediately before such event shall be decreased as of
the time of such izsuance or, in the event such a record date shall have been fixed, as of the close of
business an such record date, by multiplying the Applicable Conversion Price then in effect by a fraction:

(1) the numerator of which shall be the total number of shares of Common Stock
issued and outstanding immediately prior to the time of such issuance or the close of business on such
record date, and

(2 the denominator of which shall be the total number of shares of Common Stock
issued and outstanding immediately prior to the time of such issuance or the ¢lose of business on such
record date plus the number of shares of Common Stock issuable n payment of such dividend or
distribution;

provided, however, that if such record date shall have been fixed and such dividend is not fully paid or if
such distribution is not fully made on the date fixed therefor, the Applicable Conversion Price shall be
recomputed accordingly as of the close of business on such record date and thereafter the Applicable
Conversion Price shall be adjusted pursuant to this suhsection as of the time of actual payment of such
dividends or distributions; and provided further, however, that no snch adjustment shail be made if the
holders of Preferred Stock simultaneously receive (i) a dividend or other distribution of shares of
Common Stock in a number equal to the number of shares of Common Stock ag they would have received
if all outstanding shares of Preferred Stock had been converted into Common Stock on the date of mch
event or (i) a dividend or other distribution of shares of Preferred Stock which are convertible, as of the
date of such event, into such number of shares of Commen Stock as is equal to the numhber of additional
shares of Common Stock being issued with respect to each share of Common Stock in such dividend or
distribution,

{2)  Adjustments for Other Dividends and Distributions, [n the ¢vent the Corporation
at any time or from time to time after the Original Issue Date shall make or issue, or fix a record date for
the determination of holders of capital stock of the Corporation entitled to receive, a dividend or other
distribution payable in securities of the Corporation (other than a distriation of shares of Common Stock
in respect of outstanding shares of Comman Stock) or in other property and the provisions of Subsection
4{f) do not apply to such dividend or distribution, then and in each such event the holders of Preferred
Stock shall receive, simultaneonsly with the distribution to the holders of such capital stock, a dividend or
other distribution of such secutities ar other property in an amoumnt equal to the amount of such securities
or other property as they would have received if all owstanding shares of Preferred Stock had been
converted info Common Stock on the date of such event.

(h)  Adivstment for Merger or Repreanization, eic. Subject to the provisions of
Subsection 2(d), if there shall occur any reorganization, recapitalization, reclassification, consolidation or
merger involving the Corporation in which the Common Stock (but not the Preferred Stwek) is converted
into or exchanged for securities, cash or other property {other than a transaction covered by Subsections
(£, (f) or () of this Section 4), then, following any such reorganization, recapitalization, reclassification,
consolidation or merger, esch share of Preferred Stock shall thersafter be econvertible in lizu of the
Common Stock into which it was convertible prior to such event into the kind and amount of securities,
cash or other property which a holder of the number of shares of Common Stock of the Corporation
issuable upon conversion of one share of Preferred Stock immediately prine to such reorpanization,

recapitalization, reclassification, consolidation or merger would have been entitled to receive pursuant to
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such transaction: and, in such casc, appropriate adjustment (as determined in good faith by the Board of
Directors of the Corporation) shall be made in the application of the provisions in this Section 4 with
respect to the rights and interests thereafter of the holders of the Prefemred Stack, to the end that the
provisions set forth in this Section4 (including provigions with respect to changes in and other
adjustments of the Applicable Conversion Price) shall thereafier be applicable, as nearly as reasonably
may be, in relation to any securities or other property thcreafter defiverable upon the conversion of the
Prefomed Stocke

(1) Certificate_as to Adjustments. Upon the ocewrence of each adjustment or
readjustment of the Applicable Conversion Price pursuant to this Segtion 4, the Corporation at its expense
shall, as promptly as reasonably practicable but in any event not later than 10 days thereafier, compute
such adjustment or readjustment in aceordance with the terms hereof and fumish to each holder of
Preferred Stock a certificate setting forth such adjustment or readjustment (including the kind and amount
of securities, cash or other property into which the Preferred Stock is convertible) and showing in detail
the facts upon which such adjustment or readjustment is based. The Corporation shall, as promptly as
reasonably practicable afier the written request at any time of any holder of Preferred Stock (but in any
event not later than 10 days thereafter), furnish or cause to be furnished to such holder a certificate sefting
forth (i) the Applicable Conversion Price then in effect, and (i) the number of shares of Common Stock
and the amount, if any, of other securities, cash or property which then would be received upon the
conversion of Prefarred Stock.

G) Watice of Record Date. In the event:

(1) the Corparation shall 1ake a record of the holders of its Commen Stock
{or other stock or securities at the time iasnable upon conversion of the Preferred Stock) for the purpose of
entitling or cnabling them to receive any dividend or other distribution, or to receive any right to
subscribe for or purchase any shares of stock of any c¢lass or any other securities, or 1o receive any other

right; or

(ii) of any ¢apital reorganization of the Corporation, any reclassification of
the Common Stock of the Carporation, or any Deemed Liquidation Event; or

(iii)  of the voluntary or involuntary dissolution, liquidation or winding-up of

the Corporation,

then, and in each such cage, the Corporation will send or cause to be sent to the holders of the Preferred
Stock a notice specifying, as ‘he case may be, (i) the record date for such dividend, distribution or right,
and the amount and character of such dividend, distribution or right, or (ii) the effective date on which
such reorpganization, reclassification, conselidation, merger, transfer, dissolution, liquidation or winding.-
up is proposed to take place, and the time, if any is to be fived, as of which the holders of record of
Common Stock (or such other siock or securities at the time issuable upon the conversion of the Preferred
Stock) shall be entitled to exchange their shares of Common Stock (or such other stock or securities) for
securities or other property deliverable upon such reorganization, reclassification, consolidation, merger,
transfer, dissolution, liquidation or winding-up, and the amount per share and character of such exchange
applicable to the Preferred Stock and the Cornmon $tock. Such notice shall be sent at least 20 days prior
to the record date or effective date for the event specified in such notice. Any nofice required by the
provisions hereof 10 be given to a holder of shares of Preferred Stock shall be deemed sei w such holder
if deposited in the United States mail, posiage prepaid, and addressed to such holder at his, her or its
address appearing on the books of the Corporation,

5. Automatic Conversion,
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{a) Upon (i) the closing of the sale of shares of Common Stock to the public at a
price per sharc of at least $6.00 (as adjusted from time to time) in a firm commitment underwritten publie
offering pursuant to an offective rogistration statement under the Securities Act of 1933, as amended,
resulting in at least $75,000,000 of gross proceeds to the Corporation (a “Qualified Pyblic Offering™ or
(ii) the written consent or affirmative vote of the holders of at least seventy percent (70%) of the then
outstanding shares of Series A Preferred Stock and Seres 7 Preferred Stock, given in writing or by vote
at a meeting, consenting or voting (as the case may be) together as a single class on an as-converted basis
(the “Mandatory Conversion Date"), (x) all outstanding shares of Preferred Stock shall automatically be
converted into shares of Common Stock, at the then effective conversion rate applicable to such shares of
Prefecred Stock and (y) such sharcs may not be reissued by the Corporation as shares of such series.

()] All holders of record of shares of Preferred Stock shall be given written notice of
the Mandatory Conversion Date and the place designated for mandatory conversion of all such sharas of
Preferred Stock pursuant to this Section 5. Such notice need not be given in advance of the occurrence of
the Mandatory Conversion Date, Such notice shall be sent by first class or registered mail, postage
prepaid, or given by electronie communication in compliance with the provisions of the General
Corporation Law, to each record holder of Preferred Stock Upon receipt of such notice, each holder of
shares of Preferred Stock shall surrender his, her or its certificate or certificates for all such shares to the
Corporation at the place designated in such notice, and shall thereafter receive certificates for the number
of shares of Common Stock 1o which such holder is entitled pursuant to this Section 5, On the Mandatory
Conversion Date, all outstanding shares of Preferred Stock shall be deemed to have been converted into
shares of Common Stack, which shall be deemed to be outstanding of record, and all rights with respect
to the Preferred Stock so converted, inclnding the rights, if any, to receive notices and vote (other than as
a holder of Common Stock), will terminate, except cnly the rights of the holders thereof, upon surrender
of their cenificate or cortificates therefor, to receive certificates for the munber of shares of Common
Stock into which such Preferred Stock has been converted, and payment of any declared but unpaid
dividends thereon. If so required by the Corporation, certificates surrendered for conversion shall be
endorsed or accompanied by written instrument or instruments of transfer, in form satisfactory to the
Corporation, duly executed by the registered holder or by his, her or its attomey duly authorized in
writing. As soon as practicable after the Mandatory Conversion Date and the surrender of the certificate
or certificates for Preferred Stock, the Corporation shall cause to be issued and delivered to such holder,
or on his, her or its written order, a certificate or centificates for the number of fill shares of Common
Stock issuable on such conversion in aceordance with the provisions hereof and cash as providsd in
Subsection 4(b) in respect of any fraction of a share of Common Stock otherwise issuable upon such

conversion.

(e} All cortificates evidencing shares of Preferred Stock which arc required to be
surrendered for conversion in accordance with the ‘provisions hereof shall, from and after the Mandatory
Conversion Date, be deermed to have been retired and cancelled and the shares of Preferred Stock
represented thereby converted imo Common Stock for all purposes, notwithstanding the failure of the
holder or holders thereof to surrender such certificates on or prior to such date. Such converted Praferred
Stock may not be reissued as shares of any othet series of Preferred Stock, and the Corporation may
thereafier take such appropriate action {without the need for stockholder action) as muy be necessary to
reduce the authorized number of shares of Preferred Stock accordingly.

6. Redemption.

(2) Redemnption. Shares of Prc?fm‘red Stock shall be redeemed by the Corporation out
of funds lawfully available therafor at a price equal to (i) for each share of Serics A Preferred Stock, the
Series A Original Issue Price, plus a special dividend accruing from the date of issuance of such share at a

rate per anmum of $0.80, whether or not declared {the “Series A Redemption Price™), and (i) for each
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share of Series Z Preferred Stock, the Series Z Original Issue Price per share, plus a special dividend
accruing from the date of issuance of such share al 2 rate per annum of $0.80, whether or not declared (the
“Series Z Redemption Price,” the Series A Redernption Price and Series Z Redemption Price sometimes
being hereinafter collectively relerred to as the “Redemption Price™). Sharcs of Scrics A Preforred Stack
shall be redeemed in three (3) equal annual installments commencing 60 days after reccipt by the
Corporation at any time on or afller February 22, 2010, from the holders of at least seventy percent (70%)
of the then outstanding shares of Series A Preferred Stock and Series Z Preferred Stock, together as a
single class on an as-converted basis, of written notice requesting redemption of all shares of Preferred
Stock (the date of each such installment being referred to as a “Redemption Date™. On each Redemption
Date, the Corporation shall redeem, on a pro rata basis in accordance with the mumber of shares of Serics
A Preferred Stock owned by each holder, thal number of outstanding shares of Series A Preferred Stock
determined by dividing (i) the total number of shares of Series A Preferred Stock outstanding
immediately prior to such Redemption Date by (ii) the number of remaining Redemption Dates (including
the Redemption Datc to which such calculation applies). If the Corporation does not have sufficient
funds legelly available to redeem on any Redemption Date all shares of Series A Preferred Stock, the
Corporation shall redecm a pro rata portion of each holder’s redeemable shares of Series A Preforred
Stock out of funds jepally available therefor, based on the respective amounts which would otherwise be
payable in respect of the shares to be redeerned if the legally available funds were sufficient to redeer alt
such shares, and shall redeemn the remaining shares to have been redeemed as soon as praciicable after the
Corporation has funds legally available therefor, All outstanding shares of Series Z Preferred Stock shall
be redeemed on the date on which all shares of Series A Preferred Stock have been rdeemed in
accordance with this Section 6 (the “Series Z, Redemption Date™), after all shares of Series A Preferred
Stock have been so redeemed. If the Corporation does not have sufficient funds tegally available to
redeem on such date all shares of Series 7 Preferred Stock, the Corporation shall redeem a pro rata
portion of each holder's shares of Series Z Preferred Stock out of funds legally available therefor, based
on the respective amounts which would otherwise be payable in respect of the shares to he redeerned if
the legally available funds were sufficient to redeem all such shares, and shall redesm the remaining
shares to have been redesmed us soon as practicable after the Corporation has funds legally available
theretor.

(b) Redemption Notice. Not less than 40 days prior 1o each Redemptinn Date and
the Seties Z Redemption Date, written notice of the mandatory redemption (the “Redemption Notice™)
shall be mailed, postage prepaid, to cach holder of record of Preformed Stock 1o be redeemed such date, at
its post office address Jast shown on the records of the Corporation, or given by electronic communication
in compliance with the provigions of the General Corporation Law. Each Redemption Notice shall state:

M the number of shares of Series A Preferred Stock or, if
applicable, Series 2 Preferred Stock, held by the holder
that the Corporation shall redeem on the Redemption
Date or, if applicable, the Series Z Redemplion Date,
specified in the Redemption Notice;

{1n the Redemption Date or, if applicable, the Serics 7
Redemplion Date, and the Redemption Price;

(U  the date upon which the holder’s right to convert such
shares lemminates (as determined in accordance with

Soction 4(a)(dii)); and

(IV)  that the holder is to surrender to the Corporation, in the
manner and at the place designated, his, her or its
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certificate or certificates representing the shares of
Preferred Stock to be redeemed on such date,

(] Surrender of Certificates; Payment. Or or before the applicable Redemption
Date or, if applicable, the Series Z Redemption Date, each holder of shares of Series A Preferred Stock to
be redeemed on such Redemption Date or, if’ applicable, the Series Z Redemption Date, unless such
holder has exercised his, her or its right to convert such shares as provided in Section 4 hereof, shall
surrender the certificate or certificates representing such shares to the Corporation, in the manner and at
the place desigpated in the Redemption Notice, and thereupon the Redemption Price for such sharcs shall
be payable to the order of the person whose name appears on such certificate or certificates as the owner
thereof, and each surrendered certificate shall be canceled and retired. In the event less than all of the
shares of Preforred Stock represented by a certificate are redeemed, a new certificate representing the
unredeemed shares of Preferred Stock shall promptly be issued to such holder.

{d) Rights Subzequent to Redemption. If the Redemption Notice shall have been

duly given, and if on the applicable Redemption Date or, if applicable, the Series Z Redemption Date, the
Redemption Price payable upon redemption of the shares of Preferred Stock to be redserned on such
Redemption Date is paid or tendered for payment or deposited with an independent payment agent so as
to be available therefor, then notwithstanding that the certificates evidencing amy of the shares of
Preferred Stock so called for redemption shall not have been surrendered, dividends with respect to such
shares of Preferred Stock shall cease o accrue after such Redemption Date and all rights with respect to
such shares shall forthwith after the Redemption Date terminate, except only the ripht of the holders to
recetve the Redemprion Price without interest upon surrender of their certificate or certificates therefor.

(e) Redeemed or Otherwise Acquired Shares. Any shares of Preferred Stock which
are redeemed or otherwise acquired by the Corporation or any of its subsidiaries shall be automatically
and immediately canceled and shall not be reissued, sold or transferred. Neither the Corporation nor any
of its subsidiaries may exercise any voting or ather rights granted to the holders of Series A Preferred

Stock following redemption.
(f) Failure to Redeem. [f the Corporation fails, for any reason or for no reason, to

redeem on the Kedemption Date or, if applicable, the Series Z Redemption Date, all of the then
outstanding shares of Preferred Stock entitled to be redeemed on such date in aceordance with the terms
and conditions of Section 6, then the rate per annum at which special dividends thereon (as provided in
Subsection b(a}} shall accrue shall increase to $1.00 per share (as appropriately adjusted to reflect any
stoek split, subdivision or combination of sharcs of the applicably series of Preferred Stock) from such
Redemption Date or, if applicable, the Series Z Redemption Date until the date on which all of the such
outstanding shares of Preferred Stock are redeemed in accordance with the terms and conditions of
Section 6.

7. Waiver. Any of the rights, powers or preferences of the holders of Preferred Stock set forth
herein may be defeased by the affirmative consent or vote of the holders of at least seventy percent (70%)
of the then outstanding shares of Series A Preferred Stock and Series Z Preferred Stock, consenting or

voting together as & single class on an as-converted basis.

FIFTH: Subject to any additional vote required by this Certificate of Incorporation, in
furtherance and not in limitation of the powers cdnferred by statute, the Board of Directors is expressly
authorized to make, repesl, alter, amend and rescind any or all of the Corporation’s bylaws.

SIXTH: To 1he fuilest extent permitted by law, a director of the Corporation shall
not be personally liable to the Corporation or its stockholders for monetary damages for breach of
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fiduciary duty as a director. If the General Corporation Law or auy other law of the Stale of Delaware is
amended after approval by the stockholders of this Article SIXTH to authorize corporate action further
climinating or limiting the personal liability of directors, then the liability of a director of the Corpuration
shall be eliminated or limited to the fullest extent petinitted by the General Corporation Law as so
amended.

Any repeal or modification of the foregoing provisions of this Article SIXTH by the
stockholders of the Corporation shall not adverscly affect any right or protection of a director of the
Corporation existing at the time of, or increase the liability of any director of the Corporation with respect
to any acts or omissions of such director occurring prior to, such repeal or modification.

SEVENTH: To the fullest extent permitted by spplicable law, the Corporation is
authorized to provide indernnification of (and advancement of expenscs to) directors, officers and agents

Any amendment, repeal or modification of the foregoing provisions of this
Article SEVENTH shall not adversely affect any right or protection of any director. officer or other apent
of the Corporation existing at the time of, or increase the lisbility of any director of the Corporation with
respect to any acts or omissions of such director, officer or other agent occwrring prior to, such
amendment, repeal or modification.

EIGHTH: Subject to any additional vote required by this Certificate of Incorporation,
the Corporation reserves the right to amend, alter, change or repeal any provision contained in this
Certificate of Incorporation, in the manner now or hereafier presaribed by statutc, and ajl rights conferred
upon stockholders herein are granted subject to this reservation.

NINTH: The Corporation renounces any interest or expectancy of the Corporatien in, or
in being offered an opportunity to participate in, any Excluded Opportunity. An “Excluded riunity”
is any matter, transaction or interest that is preganted to, or acquired, created or developed by, or which
otherwise comes into the possession of, (i) any director of the Corporation who is not an employee of the
Corporation or any of its subsidiaries, or (ii) any holder of Preferred Stock or any pariner, member,
director, stockholder, employee or agent of any such holder, other than someone wha is an employes of
the Corporation or any of its subsidiaries (collectively, “Covered Persons™), umless such matter,
transaction or inierest is presented to, or aequired, created or developed by, or ulherwise comes into the
possession of, a Coverad Person expressly and solely in such Covered Person's capacity as a director of
the Corporation,

TENTH: Elections of directors need not be by written ballot unless the Corporation’s
bylaws shall so provide,

ELEVENTH: The books of the Corporation may be kept at such place within or without
the State of Delaware as the Corporation’s bylaws may provide or ag may be designated from time to time
by the Board af Directors of the Corporation,

L * &

4. That said Third Amended and Restated Certificate of Incorporation, which restates
and integrates and further amends the provisions of the Corporation’s Second Amended and Restated
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Certificate of Incorporation, has been duly adopted in aceordance with Section 242 and 245 of the
General Corporation Law,
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IN WITNESS WHEREQT, this Third Amended and Kestated Certificate of Incorporation

has been executed by a duly aulhorized offiver of the Corporation on thig 3rd day of November, 2005.

By [¢/ Brian D Luey
Name: Brian D. Lucy

Title:  Chief Financial Officer
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