Form PTO-1594 (Rev. 07/05) 01

1

To the Director of the U. S. Patent and Trademain wmice: Plea

e = O

- 1 9 = 2006 S. DEPARTMENT OF COMMERCE
States Patent and Trademark Office

03160013

se record the attached documents or the new address(es) below.

1. Name of conveying party(ies):
Bear Surfwear Limited

(] Individual(s) [] Association
D General Partnership D Limited Partnership
Corporation- State:

[] other

Citizenship (see guidelines)_Jersey, Channel Islands

Additional names of conveying parties attached? DYes No|

2. Name and address of receiving party(ies)

] ves

- o ) ”
Additional names, addresses, or citizenship attached? [Z] No

Name:_Solitude, LLC

Internal
Address: c/o Randy Paskal

Street Address:_ 1135 N. Mansfield Avenue ‘ <

City:_Los Angeles -

3. Nature of conveyance )/Execution Date(s) :

Execution Date(s} December 12, 2005

[¢] Assignment [ 1Merger
1 Security Agreement L] Change of Name
[ ] other

State: CA .

Country:_U.S.A. Zip: 900?'5- - N
— 3

[ ] Association  Citizenship = |

|:] General Partnership  Citizenship
[ Limited Partnership Citizenship o
|:| Corporation Citizenship,

Other_LLC Citizenship _CA
If assignee is not domiciled in the United States, a domestic
representative designation is attached: [ ] Yes [I No
(Designations must be a separate document from assignment)

!

LTy

A. Trademark Application No.(s)

C. Identification or Description of Trademark(s) (and Filing
INSTINCT

4. Application number(s) or registration number(s) and identification or description of the Trademark.

B. Trademark Registration No.(s) ‘3_1 ‘3-7 O

_______________ [Additional sheet(s) attached? [ ] Yes [#] No
Date if Application or Registration Number is unknown):

5. Name & address of party to whom correspondence
concerning document should be mailed:

Name: DANA M, NEWMAN

Internal Address:__C/O MOVIOLA

Street Address: 1135 N. MANSFIEL D AVENUE

6. Total number of applications and
registrations involved: 1

7. Total fee (37 CFR 2.6(b)(6) & 3.41)  $.40.00

Authorized to be charged by credit card
(] Authorized to be charged to deposit account
] Enclosed

City:LOS ANGELES

State:_ca Zip:90038
Phone Number: (323) 467-3107

Fax Number: (323) 962-8601

Email Address: DNEWMAN@MOVIOLA COM _

8. Payment Information:
a.Credit Card  Last 4 Numbers 1982
81/15/5uB8 DR 5: M

b. Deposit Acgpippt:psgqber

Authorized User Name { - H

‘«

—— .
S. S‘B"at"feL(_)’FK&MW U peesia i JANUARY 9, 2006

Signature
DANA M. NEWMAN

Date

Name of Person Signing

Total number of pages including cover 6 4
sheet, attachments, and document:

Documents to be recorded (inciuding cover sheet) should be faxed to (571) 273-0140, or mailed to:
Mail Stop Assignment Recordation Services, Director of the USPTO, P.O. Box 1450, Alexandria, VA 22313-1450
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AGREEMENT
between
BEAR SURFWEAR LTD
(Registration No.: 38820)

(“BEAR™)

and

SOLITUDE, LLC
( Registration No.: 911 917069)
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1.7.1 31 March in any year, 30 Aprll of the same ypar,

1.7.2 30 Junein any year, 31 July of the same year,

i/
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1. INTERPRETATION AND DEFINITIONS
1.1 “"Agreement” means this Agreement and all annexures hereto,
1.2 “‘Business Day” means any day other than a Saturday, Sunday or a day
on which banking institutions in the Republie of South
Africa are customarily closed;
13 “Effective Date” means the date on which the last payment of the
Purchase Price [s payable in accordanca with clauses 5
and 7 below;
1.4 “Net Sales Price” means the Inveicad amaunt in a sale or other disposal
of Products, or pursuant to the rendering of services, to
= a purchaser or other customer ot recipient at arms
length excluding any laxes payabie in respect of the
all in the ordinary course af commercial business, with
no other deductions;
1.8 “Parties” means BEAR and SOLITUDE;
1.6 “Payment Cycie” means each period of 3 (three) consecutive months
tarminating on 31 March, 30 June, 30 September and
31 Dacamber in each year;
1.7 “Payment Date” means in respect of any Payment Cycle terminating on:

')

77
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1.14
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1.7.3 30 September in any year, 31 October of the
same year; and
1.74 31 December In any year, 31 January of the
tollowing year.
“Products” mean all products or servicas falling within the scope of
the specification of goods or services in raspect of
which the Trade Marks have been registered or in

“Purchase Price”

"

*Signature Date

“Trade Marks”™

respecl of which application for registration of the Trade
Mark has baan made as the case may be.

means R600 000;

means tha data onh which this Agreement is signed by

the party last o do so;

South America, the continent of Europe and the country

of Japan;

means the Trade Marks listed in Annexure “A",

Words in the singular include the plural and vice versa.

Words imparting any one gender include aach of the other two genders.

Referencas to natural persons include lagal persons (Incorporated or

unincorporated) and vice versa.

A reference to a Party shall include a reference to that Party's successors and

parmitted assigns.
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1.14 The headings of clauses are intended for convenience only and shall not atfect
the interpretation of this Agreement.

1.15 Schedules and annexures to this Agreament shall be deemed to form part of
this Agreement.

1.16 Unless redefined within a particular schadule or annexure, terms defined in this
Agreement shall bear the same meaning in the schedules and annexures.

1.17 Where words have been defined in the body of this Agreement, such words will
hava the meaning so assignad throughout the Agreement, unless the context
clearly otherwise requires.

1.18 If any provislon in a definition in this Agreement is a subslantive provision
conferring rights or imposing obligations on any Party, affact shall ba givan to it
as If it were a substantive ¢lause in the body of the Agreement, notwithstanding

1.18 Wheare any period is prascribaed in this Agreament, that period shall be
reckoned inclusivety of lhe first day and exclusively of the last day unless the
last day is not a Business Day, in which case the last day shall be the next
succeeding Business Day.

1.20 References in this Agreement ta any statute ar statutory provision shall ingiude
any slalute or statutory provision which amends, extends, consolidales or
raplacas the same and shall include any ordars, ragulations, instruments or

other subordinate legisiation made under the relevant statute or statutory

provision.

2. INTRODUCTION
v - 4
s@ IV 3anl1nos 668390569508 Q@c:21 €09Z/81/01
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2.2
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BEAR is a company duly registered and Incorporated in accardance with the
company laws of Jarsey, Channel Islands.

SOLITUDE is a California Limited Liability Company .of full legal capacity
located in Santa Barbara, Caiifornia, United States of America, and operates a

business In the clothing Industry.

SOLITUDE wishes to purchase the Trade Marks and BEAR wishes to sell the
Trade Marks to SOLITUDE.

BEAR and SOLITUDE wish to record thelr agreement for this purpose.

SALE OF INTELLECTUAL PROPERTY

31

3.3

BEAR is the proprietor of the Trade Marks. BEAR wishes o sell and assign
each item of the trade marks to SOLITUDE as well as all accrued rights in
respect of the Trade Marks as set forth herein.

SOLITUDE all of BEAR's accrued rights, titie and interest in and to the Trade
Mhrks. including without limitation any claims against third parties arising out
of any infringement of, or impingement on, BEAR's rights in respect of the
Trade Marks or any right thereof. subsisting and enforceable by BEAR as at
the Effective Data. SOLITUDE may exercise and enforce such accrued rights
and clalms in Its own nama and on its own bahalf as though it were the seller.

The purchase price payable for the Trade Marks by SOLITUDE to BEAR shall
be R600 000, payable as set forth in Sections § and 7 herein. The purchase
phca shall be payable into an account determined by BEAR in writing. Al
Trade Mark applications and/or renewals of Trade Marks which are dus for
renewal prior to the Effective Date shall be prosecuted and/or renewed to their
conclusion and determination before the Registrar of Trade Marks by
SOLITUDE at the cost and expense of SOLITUDE. SOLITUDE undertakes

Mh
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;
to give all assistance and co-operation necessary to BEAR to enable BEAR to
prosecute said applications to their conclusion andlor to ensure the renewal of

the Trade Marks,

BEAR has disposed of the trade marks set out in Annexure "B" hereto Lo
Foschinl (Pty) Limited. In lerma of the agresmant of sale of the trade marks in
Annexure "B” hereto, BEAR is obliged to offer to Foschinl {(Pty) Limited the
Trade Marks. Foschinl has 21 (twenty one) days in which to accapt the offer.

In the event that Foschini accepts the offer to purchase the Trade Marks, this
Agreement shall be null and void.

4.  TITLE TO THE INTELLECTUAL PROPERTY

4.1

4.2

L@ 3ovd

All of BEAR's rights, title and interest in and to the Trade Marks and all risk in
the Trade Marks shall pass to SOLITUDE with effect from the Effective Date.
Provided that payment of the Purchase Price has been made by SOLITUDE

(R [ T
- e

Parties undertake, if called upon to do so by the other Party, to sign all such
documents and do all such things as may be required to record the
substitution of SOLITUDE and/or any subsequent proprielor of the Trade
Marks.

Each Party shall bear such Party’s own costs incidantal to:
421 the drafting and lodgemant of the documents referred to in 4.2; and

422 substitution of SOLITUDE and/or subsequent proprietor as the
proprietor in respect of the Trade Marks. “
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4.3

4.4

4.5

i
It is recarded and agreed that the assignmant of tha Trade Marks Is without
the goodwlil of the business concerned In the goods and services In respect of
which the Trade Marks have been used by BEAR prior to the Signatura Data.

BEAR represents and warrants that it holds the full right, title and interaest in
and to the Trade Marks, and the power and autherity to grant the licenses and
transfers of the Trade Marks granted under this Agreement, and neither the
license nor use by SOLITUDE of the Trade Marks, as permitted under this

Agreement_ will in any way constituta an infringement or other violation of any

trademark or other inteliectual property right or right of publicity of any third

party. BEAR will indemnify and defend, and holds SOLITUDE and iis
members, managers, directors, officers, and employees harmiless against, all
costs, expenses, damages, claims, liabilities, proceedings, costs, and
reasonable attorneys’ fees which relate to or arise out of any claim that
SOLITUDE's use, license and/or purchase of the Trade Marks under this
Agreement constitutes an infringement of any trademark of any country. In
addition, if SOLITUDE's right to use the Trade Marks is enjoined at any time,

BEAR must, at SOLITUDE's ¢.. &, and in addition to

Sy e e oo

(a) procure for SOLITUDE the right to use, at SOLITUDE's option, the
Trade Marks; or

(b) rafund alt amounts paid by SOLITUDE in connectlon with the Trade
Marks, including royalties and incidental charges. such as marketing,
advertising and promotion.

Notwithatanding what is set out elsewhere in this Agreement and, in the avent
that any of the warranties set out In clause 4.4 fail to be true and correct in
any material raspect at any Ume andfor if BEAR otherwise breaches its
obligations in respect of this Agreement at any time, any ctaim for damages
pursuant to such breach by BEAR shall be limited to the consideration BS set
out in clause 5 then paid by SOLITUDE to BEAR.

=
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PAYMENT

51

5.2

SOLITUDE shall pay to BEAR the Purchase Price by way of a direct deposit
inlo a bank account or by way of cheque to such address as BEAR may
nominate In writing from time to time as follows:

5.1.1 By way of payment of the conslderation set out in clause 7 below over
a period of 3 (three) years from the Signature Date; or

5.1.2 By way of payment of tha Purchase Price in full on Signature Date; or

5.1 3 By way of payment of any portion of the cons!deration sat out in clause
7 below over a periad of 3 years from the Signature Date pilus the
balance of the Purchase Price outstanding on expiry of the period of 3
(three) years from the Signaturs Date.

Pending full payment of th

R L e L

_se Price, BEAR hereby grants to
- £ [N me At thie Aarnamoant tha owelieihn
licence In the Territory to use each Trade Mark upon or in relation to the
Praducts. In tha event that SOLITUDE does nol pay the Purchase Price in full
within the 3 (three) year period specified in Section 5.1.1, titie to the Trade
Marks shall not transfer to SOLITUDE, and the license provided for in this
Seclion shall terminate; provided, however, that In such case the parties may
mutually agree in writing to extend the payment term specified in Section 5.1.1
and/or the Hcense tarm in this Section 5.2, but are not required to do so.

TERM OF AGREEMENT

6.1

This Agreement shall commence on the Signature Date and, unless
terminated sooner in accordance with the provisions of this Agreement shall

continue for a tarm of 3 (three) years.
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6.2 Should the Trade Marks lapse, whether by efluxion of time or otherwiss, or fail
to proceed to registration, or be held to be invalid for whatever reason or be
excluded fram this Agreement by agreement by the Parties, this Agreement

shall continue in respect of the remainder of the Trade Marks.

7. CONSIDERATION AND RELATED FINANCIAL ARRANGEMENTS

7.1 In consideration of the exclusive licence granted in terms of clause 5.2 of this
Agreement and in seftiement of the Purchase Price, SOLITUDE shall. subject
to the provisions of this Agreement, pay BEAR royalties calculated at a rata of_
three percent {3%) of the Net Sales Price of all Products sold or otherwise
disposed of under the Trade Marks, or any of them. For the purposes of

A——

calculating the royailties payable in any particular Paymant Cycle, trade
discounts and credits glven will be accaunted for in the Payment Cycle in
which they are given irrespective of whether or not the transaction or
transactions {o which they relate wers concluded In the same Payment Cycle.

7.2 Rayaities under this agreement will ba payable in respect of each Payment

- s - . . L B S T e

e = Ce -

to a bank account or accounts specified In writing by BEAR from time to time,
on the Payment Date immediately following the Payment Cyc¢le concerned, or
In such other manner as BEAR may require in ils reasonable discretion frarn

time to time.

7.3 No sales or other disposals of any of the Products (other than the provislon of
samples in the ordinary course of business) shall be made by SOLITUDE
otharwise than in accordance with properly prepared and recordad documents
that form part of the accounting records of SOLITUDE.

7.4 At the time of making every royalty payment under this Agreement,
SOLITUDE shall forward to BEAR a royelty report by facsimile, together with
an original following contemporaneously by mail, satting out such details as
BEAR may require fram time to time. Every royaity report will be signed by a

W 4 %{/1;‘*
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i
diractor or other responsible official of SOLITUDE to indicate their certification
of the royalty report as complete and accurate. Far the avoidance of doubt, it
is recorded and agreed that SOLITUDE's obligation to make payment of
royallies in terms of this Agraement is a separate Obligalién lo, and in no way
conditional on, SOLITUDE'S obligation ta send royalty reports to BEAR.

SOLITUDE undertakes to keep complate, accurate and up to date records of
all royalty bearing transactions under this Agreement and of all other
transactions concerning the Products and services for a minimum period of §

(five) years from the end of tha year of creation of the racords in questian,

SOLITUDE shall allow those records to be inspected at any time during
normal offica hours upon reasohable notice by representativés of BEAR
and/or accountants and/or lawyers acting on beralf of BEAR, The parsons
making the inspection will be entitled to inspect all documentary and other
complitar racords in the possession or under the contral of SOLITUDE, to
question SOLITUDE's personnel in charge of those records and their
compilatian, to examine the stock records and physical stock of Products held
by or on behalf of SOLITUDE at any location and to maka extracts from or
srntas ~8 SOLITHAC - araninting atnck recnrds and athar racards nusing the
copying facilitias of SOLITUDE. If any such inspection on hahalf of BEAR
reveals a discrepancy between royalties payable and royalties pald which
discrepancy exceads 5%, SOLITUDE will promptly make good any under
payment and also reimburse BEAR in full for all out of pocket expenses
incurred by BEAR in making sole inspection, inciuding but not limited 1o the
travel costs of BEAR's parsonne! and the fees and travel costs of olher
disbursements charged by accountants and/or lawyers particlpating In the

inspection or advising BEAR an the inapaction and its consequsances.

SQLITUDE shall submit to BEAR, in a format as prescribed by BEAR, the
following information as well as all ofher infarmation that may reasonably be
requestad by BEAR from time to time:

i

—

—_—
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7.6.1 By 1 Novembser of each year, a marketing and business plan
incorporating the following:
7.6.1.1 a detailed marketing plan for the tarritory including the
.propasad quarterly advertising and promotions budget broken
down by category of proposed expenditure;
7.6.1.2 a sales forecast by month for the following calendar year;
7.6.1.3 an inventory for cost per month;

7.6.1.4 a quarterly report for all advertising and/or promotions
expenditure; and

7.6.1.5 monthly sales and inventory updates, reported against the
annuail plan,

7.6.2 BEAR reserves the right to alter the format and conhtent of these

ramarte AR FamemmanTn metae tn SO T 1My

8. QUALITY CONTROL
8.1 Pending final payment of the Purchase Price:

8.1.1 SOLITUDE shall ensure that the Producls processed, packaged, stored
or supplied by it are of high quality in all raspacts and SOLITUDE shall
ensure that such Praducts comply in all respects with such
specifications, directions and stahdards of quality as BEAR and/or any
govemmental or other requlatory authority in the Territory may specify
from time to time.

8.1.2 SOQOLITUDE shall not manufacture, process, sell, offer for sale aor
otherwise deal in any Products or Servicas by reference to the Trade

oo
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/
Marks other than producté which comply with the provisions of clause
8.1.1 above,

SOLITUDE shall discharge ite obligations in connection with the
processing, packaging, storage, distribution and sale of the Products
and rendering of the Services with all due skill, care and diligence.

If reasonably called upon to do so by BEAR, SOLITUDE shall submit
samples of all packaging. advertising, promotional and other
documentary material to be used in relation to the Products to BEAR _
for approval prior to any such malerial belng used. If so reasonably
required by BEAR, SOLITUDE shall not use any such matarial without
such prior approval.

SOLITUDE shall use tha Trade Marks strictly in the form that they ara
reglistered or intended to be registered and/or stipulated from time to
time by BEAR,

. ey -

L St I o S SR

of use upan or in relation to the Products or any similar products any
trade mark, name or style resembling the Trade Marks or any of them
which might tend to cause confusion or deception by reason of its
similarity with the Trade Marks or any of them.

SOLITUDE shall not, by virtue of this Agreement or otherwisa, obtain ar
claim any right, title or interest in or to the Trada Marks except the right
of use as are specifically sat out in this Agreement. SOLITUDE
warrants that it has not made and pending final payment of the
Purchase Price. undertakes not o make any applications for
registration of any ltem of the Trade Marks or in any other manner
claim or assert rights of any nature to the Trade Marks or any other
name, mark or style similar thereto.
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8.1.8 Pending final paymaent of the of Purchase Price and transfer of the
Trade Marks from BEAR to SOLITUDE, SOLITUDE acknowladges and
agrees that the benefit of all use of the Trade Marks shall at all times
enure for the benafit of BEAR whom SOLITUDE acknowledges Is the
proprietor of tha Trade Marks,

8.1.89 SOLITUDE shall not at any time apply anywhere in the world to register
any trade mark identical to a Trade Mark or so nearly resembling a
Trade Mark as to be llkely to deceive or cause confusion or apply
anywhere in the world to regisler any other item of intellectual propeny. —
identical or substantially similar to any tem of the Trade Marks.

8.1.10 SOLITUDE hereby Indemnifies and holds BEAR harmless against all
costs, expenses, damages, claims, liabilities and proceedings which
relate to or arise out of any negligence, breach or other wrongful
conduct of SOLITUDE in regards to any use or dealing by SOLITUDE
in the Preducts under or by referanca ta tha Trade Marks.

I B N i el L R L.t

SOLITUDE shall at its own expense maintain all statutory registrations of the
Trade Marks in force in the Territory as at the Commencement Date aor which
proceed to registration thereafter.

SOLITUDE undertakes not to do or parmit to be done any act which would or
might jeopardise or invalidate the registration of any Trade Mark or to do any
act which might assist or give rise to an application to revoke or expunge or
remove any Trade Mark from any applicabie Registar or which might prejudice
the right ar title of BEAR to the Trade Marks.

CONDITION PRECEDENT

10.1

This Agreement is antirely subjecl to the suspensive condition that: mﬂ .
W7 -
¢ dr
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10.1.1 Foschini fails to accept the offer refarrad to In clause 3.4 above.

10.2 The suspensive condition contained in clause 10.1.1 Is not capable of waiver
and/ar relaxation, unless the Parties agree thersto in writing.

10.3 BEAR shall use its reasonable endeavours 10 procure the timeous fulfiment of
the suspensive condition In clause 10.1.1.

10.4 If the suspensive conditlion in clause 10.1.1 has not beean fulfilled ar waived in_
writing by no later than the date stipulated therefore, then this Agraamaent shai
aulomatically fail and be of no further force ar effect and the Parties shalt be
restored as near as possibie ta the position in which they wauld have been in
had this Agree:r - -7 2en sanlared into and neither Party shall have any
claim against the other o/ tham, save as may arise out of any breach by the
Parties under their obligations undar this clause 190.

10.4.1 Eackh Party shall bear its o'vr rosis of and ir~idental to the

accordance with the Intent and purpose of this clause 10.
11. TERMINATION
11.1 BEAR may terminate this Agreement if:

14.1.1 SOLITUDE commits a msaterial breach of a material provislion of this
Agreement, provided that if the breach is capable of remedy
tarmination shall only occur If the breach is not remedied within 30
days of BEAR having notified SOLITUDE in writing specifying the
breach and requirlng it to be remedied.

11.1.2 In the event Lhat the Purchase Price is not paid In full by SOLITUDE to

BEAR within 3 (three) years from the Signature Date.

aovd 3aniLIios 6898563508 BE:L1 €002/81/61
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11.2  SOUTUDE may terminate this Agreement if:

11.2.1 BEAR breaches any term of this Agreemeni and if the breach Is
capable of remedy, fails to remedy such breach within 30 (thirty) days
of SOLITUDE having notified BEAR in writing specifying the breach
and requiring it to be remedied. In the event of any breach by BEAR,
SOLITUDE may, without prejudice to its rights to claim damages. claim
specific performance and withhold the payment of any royalties that
may be or bacome payable by SOLITUDE Lo BEAR under this
Agreement uniil such time as lhe breach has been remedied.

11.2.2 A trademark Infringement claim is made against SOLITUDE and/or
BEAR involving any of the Trade Marks.

“-eement by elther parly shailt ba without prajudice to any
existing rights and/or claims that the terminating party may have againsl the

- ae Ao pom Ny

11.3 In the svent of the tarmination of this Agreement howsoever arising:

11.3.1 SOLITUDE shall cease forthwith to use the Trade Marks;

11.3.2 SOLITUDE shall within 30 (thirty) days dslivar up to BEAR any
Products, logether with all documents, packaging, advertising,
promolional or other material and/or copies thereof contalning any
reference to the Trade Marks in the possession, custody or control of
SOLITUDE.

13. SPECIFIC PERFORMANCE

If a Party breaches any provision of this Agreement. the other Parly may,

4

/W

J
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notwithstanding any provisions to the contrary in this Agreement and without

prejudice to its right to claim damages but subject to clause 4.5, be entitled to cialm
specific performance.

MISCELLANEOUS
14.1 Whole Agreement

14.1.1 This Agreement constitutes the whole agreement belween the
Parties relating to the subject matter hereof and the Parties waive p—
the right to rely on any alleged express provision nol contained in
this Agreement. '

14.1.2 No amendment, alleration, addition, variation or consensual
cancellation of this Agreement will be valid unless In writing and
signed by the Partles.

14.2 Waiver and Indulgences

14.2.1 No walver of any of the terms or canditions of this Agreement will
be binding for any purpose unless expressed in writing and
signed by the Party giving the same and any such waiver will be
effective only in the specific Instance and for the purpose given.

14.2.2 No indulgence granted by a Party shall constitute a waiver or
abandonment of any of that Party’s rights under this Agreement;
accordingly, that Party shall not be precluded, as a consequence
o! having granted that Indulgence, from exarcising any rights
against tha othar Party which may have arisen In the past or
which may arise in the future.

143 Severability

;W
A
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In the event that any provision of this Agreement is found ta be invalid,
unlawful or unenforceable, such provision shall be severable from the
remaining terms, which shali continue to be valid and enforceable,

144 Notices and Addresses

14.4.1 Postal Address

14.4.1.1 Any written notice in connaction with this Agreement
meay be addressed: - —

in tha case of the BEAR:

Telefax number: + L7 f/ 334 _(/ sy

Marked for the attention ot: [ a )?, J; V7l N

e bemanall AT AIGG wdM S 4 Wil

Telefax number: L20S 695 8689

Marked for the attention of: S A auvin Jomaféhn

14.4.1.2 The nolice shall be deemed to have been duly given:

14.4.1.2.1 on delivery, if delivared to the Pary's
physical address durlng normal working
hours in terms of the nex! sub-clause

deallng with service of legal documents;

144122 on despatch, If sent to the Party’s then

/vav
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telefax number and confirmed by
registered letter posted to the Party's
postal address set cut above no later
than the naxt Business Day.
14.4.1.3 A Party may change that Party's address and telefax
number for this purpose, by notice in writing to tha other
Party.
14.4.2 Address for Service of Legal Documents - -
14.4 2.1 The Parties choose the following addresses at
which documents in legal proceedings in connection
with this Agreement may be served (i.a. their
domiclilum citand! et axecutandi):
- V(% %ﬂ aaa'ry @
BEAR: //):b/m
uoe C_OQS{-' Ul HAJJ, Circle
SOUTUDE: Sauta Rarbara
Ca- 1308, USA
14.4.2.2 A Party may change that Party's address for this
purpose to anather physical address, by notice in
writing fo the other party.
1443 Notwithatanding anything lo the contrary contained in this clause
14.4, a written nolice or communication actually raceived by a
Party shall be an adequate written notice or communication to it
notwithstanding that it was not sent to or delivered at its chosen
address.
_ 145  Governing Law ,@\;/
W
;
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This Agreement shall be governed in all respects by tha laws of the Republic

af South Africa.

14,6 Acting as Principal

Each of the Parties warrants that, in entering into this Agresment, It acls as a
principal and not as an agent for any undisclosed principal.

14.7 Co-operation

Each of the Parties undertakes to do all such things and sign all such
documents as may be necessary to give effect lo the intent of this

Agreement.
SIGNED at %W . onthis the A7 “day ot ﬂf"/%/ 2003
- in the presence of the undersined wilnesses,

AS Wik Lﬁ LOOC D, For and on bahgif of: BEAR SURFWEAR LTD -
/’ (’ ,-/ / P A

"*\f/u/ oSO UL i

.............................. Name: % g- ém/éb
Capacity: /ﬂm’s«rj q?/g M%ﬁm

Who warrants his autharity her

sw;uéo at ; 4uta Zu‘éﬂm on this the [0 +L4 day of 2003

in the presence of tha undersigned withesses.

AS WITNESSES: For and gn behaif of. SOLITUDE, LLC

/"7 -

. L
@z 39ovd 3aNL1I10S 65898569588 Qe LT EéG/Z/Gl/GI
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Name: Rmuﬂ-l PnLE."Q

Capacity: cgo
Who warrants his authorlty hereto

—ﬁ&ﬁ/\'ﬂ
Nawme : S&ﬂvk 7/9""”!%

&/‘0’7‘7: ff(SI.JM
/ %}u -
%
3aNL1105 6898569548 geE:L1 €@ez/atl/al
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BEAR SURFWEAR LIMITED

“suntes of a Meeting of the Board of Dircctors of Bear Surfwear Limited held af
e by 1 Britarusis Place, St Helie{, Jersey JE4 SPP, Chanvosi Islands on Friday.
19 August 2803 . -

Present: Mr, LR. Swindale
Mr. LK. Dove

Chairman and

Seerstary: With the consent of thosc present, Mr. LR, Swindzle e
anpeinted chairman and Mr. I.R. Dove agreed the ake the Minuics
of the Meeting,

Sale of Traderoarks
Angd Copyright: The Chairmoan presented (5 the Mesting o Draft Sale Agraewmem
. Teceived from Spoor & Fisher, Pretoria, whick is antached o and
shall form part of these Minuws. ¥T WAS RESOLVED THAT:

1. Bear Surfwear Limited shall sell améd assign the trade marks o
be set out in Annexure "A” and all copyright owned by Head
Surfwear Limited in ali cepyrighted works comprised in the
trade marks iz favour of Solimxde LLC of Samta Barhera.
Califoria, Unied Stetes of Amarica, subject only to the
of Foschini Retail Gromp (Propristury}) Limited to make an
offer for the Trade Maiks 1o be st out in Anoexwe “B” withiz
2] days of the date of the Agreement.

2. Bear Surfwear Lirdted enter imto the Sale of Intcliccrus!

Property Agrzement substarially in the farm attached hereta,

documents 10 wive effect 1o the afrepning.

Pexrminetion: There being so further business, fhe Cheirmmn declored ihe
Meeting closed.

hairman
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REEL: 003288 FRAME: 0046



]

ADDENDUM TO AGREEMENT

BETWEEN:

BEAR SURFWEAR LIMITED
(“BEAR”)

a company incorporated under the company laws of Jersey (registration No. 38820)
and

SOLITUDE L!
(“SOLITUDE”)
a company incorporated : -~ i1 the laws of the state of California (re gistration No.
911917069)

1. RECORDAL

1.1 It is recorded that Bear and Solitude entered into a written Agreement on 6 November
2003 (“the Agreement”) in terms of which Bear was entitled to use the Trade Marks set

out in annexure “A” to the Agreement. (“the Trade Marks").

1.2 It was envisaged by the Agreement that Solitude would use the Trade Marks as an

exclusive licensee pending full payment of the purchase price of R600 000.00 by

$ ERUE B8,
NAL DOCUMEM

Solitude to Bear which payment was and is to be made sub4 >

conditions as more fully set out in the Agreement.

1.3 i
HIGHGROVE OFFICE PARK OAK AVENUE

TU
C&MM:SS:ONFRRD@ OATH 3
1.3.1 Interms of clause 1.12 of the Agreement Trade Marks mean: URACTISING ATTORNEY R g -

”’ii,\@;@& %
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1.3.2 The parties have amended annexure “A:’ and have agreed that the updated annexure
“A”, which annexure is annexed to this addendum as annexure “A1” be wholly
incorporated in and form part of the Agreement, and that annexure “A1” replace

annexure “A” of the Agreement.

1.4 The parties have agreed that the additional Trade Marks as set out in annexure “B1" to
this addendum, be incorporated in and form part of the Agreement so that the terms and

conditions of the Agreement will extend to these additional Trade Marks.
1.5
1.5.1 In terms of clause 1.3 of the Agreement, the effective date means:

“the date on which the last payment of the purchase price is payable in accordance with

clauses 5 and 7 below.”

152 The parties have aareed that the definitinn of tha Ffartiun Mata ho amondad cn ne $a

mean the following:

“the date on which the purchase price is paid by SOLITUDE to BEAR and which date
shall not be later than 30 November 2005".

1.6 The parties have agreed that the undermentioned clauses of the agreement be deleted

in their entirety;

Clause 1.4

Clause 1.6

Clause 1.7

Clause 3.4

Clause 3.5

Clause 5.2

Clause 7 inclusive of 7.1, 7.2, 7.3, 7.4, 7.5 and 7.6

Clause 8 % .
Clause 10 i ’Af) . ] m
TRA ARK
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1.7
1.7.1 In terms of clause 5 of the agreement, it is recorded that:

“5.1 SOLITUDE shall pay to BEAR the Purchase Price by way of a direct deposit into
a bank account or by way of cheques to such address as BEAR may nominate in

writing from time to time as follows:

5.1.1 By way of payment of the consideration set out in clause 7 below over a period of ——

3 (three) years from the Signature Date; or
5.1.2 By way of payment of the Purchase Price in full on S ignature Date; or

5.1.3 By way of payment of a- . - artion of the consideration set out in clause 7 below
UVED @ o padiva G o yeais diuin tne Signatuie wate plus tne balance of the
Purchase Price outstanding on expiry of the pericd of 3 (three) years from the

[ PSRN P e

1.7.2 The parties have agreed that the provisions of clause 5.1 as reflected above are no
longer of application due to the prevailing circumstances and that clause 5.1 be

amended so as to provide for the following:

“SOLITUDE shall pay to BEAR the full purchase price in the sum of R600 000.00 by
way of a direct depaosit into their bank account held at Standard Bank, Carlton Centre
Branch, branch number 230500,account number 0002689901 and which payment will
be made by no later than the 30™ of November 2005".

- v
1.8.1 Interms of clause 3.3 of the agreement it is recorded that: \

“The purchase price for the Trade Marks by SOLITUDE to BEAR shall be R600.00,

navahla g ast frrth in Sertinnce B and 7 harain Tha niorcrtame s miviss iars il sJolololiiotolial tetne
nAavyar > Selttormn in ~actianae -~ andc >raoin. T nC c2C .4

P~ e o S el K T PR N

an account determined by BEAR in writing. All Trade Mark applications and/or renewals

TRADEMARK
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of Trade Marks which are due for renewal prior to the Effective Date shall be prosecuted

and/or renewed to their conclusion and determination before the Registrar of Trade

Marks by SOLITUDE at the cost and expense of SOLITUDE. SOLITUDE undertakes to

give assistance and co-operation necessary to BEAR to enable BEAR to prosecute said

applications to their conclusion and/or ensure the renewal of the Trade Marks.”

1.8.2 The parties have agreed that the provisions of clause 3.3 be amended to read as
follows:
“The purchase price payable for the Trade Marks by SOLITUDE to BEAR shall be
R600.000, payable as set forth in clause 5.The purchase price shall be payable into an
account determined by BEAR in writing. All Trade Mark applications and/or renewals of
Trade Marks which are due for renewal prior to the Effective Date shall be prosecuted
and/or renewed to their conclusion and determination before the Registrar of Trade
Marks by SOLITUDE at the cost and expense of SOLITUDE. BEAR undertakes to give
assistance and co-operation necessary to SOLITUDE to enable SOLITUDE to prosecute
said applications to their conclusion and/or ensure the renewal of the Trade Marks.”

1.9

1.9.1 Interms of clause 4.4 of the agreement, it is recorded that:
“BEAR represents and warrants that it holds the full right, title and interest in and to the
Trade Marks, and the power and authority to grant the licenses and transfers of the
Trade Marks granted under this Agreement, and neither the license nor use by
SOLITUDE of the Trade Marks, as permitted under this Agreement, will in any way
constitute an infringement or other violation of any trademark or other inteilectual
property right or right of publicity of any third party. BEAR will indemnify and defend, and
holds SOLITUDE and its members, managers, directors, officers, and employees
harmless against, all costs, expenses, damages, claims, liabilities, proceedings, costs
and reasonable attorneys’ fees which relate to or arise out of a ny claim that SOLITUDE's
use, license and/or purchase of the Trade Marks under this Agreement constitutes an
infringement of any trademark of any country. In addition, if SOLITUDE's right to use the
Trade Marks s enjoined &t any time, BEAR must, al SOLITUDE's oplion and BEAR's
expense, and in addition to any other rights or remedies that SOLITUDE may have,

either: Z/ ,(‘\f\f/

TR
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(a) procure for SOLITUDE the right to use, at SOLITUDE's option, the Trade Marks; or

(b) refund all amounts paid by SOLITUDE in connection with the Trade Marks, including

royalties and incidental changes, such as marketing, advertising and promotion.

1.9.2 The parties have agreed that the provisions of this clause be amended to read as
follows:
“By virtue of its signature to this agreement BEAR warrants that:
It holds full right, title and interest in and to the trade marks, and the power and authori?y

to transfer the trade marks granted under this agreement to Solitude. .

It is unaware of any conflicting rights whereby the trade marks or their use will infringe

the intellectual property rights or any other rights of any third party;

As at the date of signature Bear is unaware of any pending litigation in respect of the

trade marks whereby its proprietory rights are challenged.
1.10

1.10.1 In terms of clause 6.1 of the agreement, it is recorded that:
“This agreement shall commence on the signature date and, unless terminated, sooner
in accordance with the provisions of this agreement shall continue for a term of three

years.”

1.11.2 The parties have agreed that this clause be amended to provide for the following:

“This agreement shall commence on the effective date.”
1.1

1.11.1 In terms of clause 11.1.2 of the agreement it is recorded that:

“In the event that the purchase price is not paid in full by SOLITUDE to BEAR within
three years from the Signhature Date.”

1.11.2 The parties agree that this clause be amended to read as follows:

FRABEMA
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2.2

“In the event that the purchase price is not paid in full by SOLITUDE to BEAR not later
than 30 November 2005, provided that if the breach is capable of remedy, termination
shall only occur if the breach is not remedied within 30 (thirty) days of BEAR having
notified SOLITUDE in writing specifying the breach and requiring it to be remedied.”

The parties wish to amend and amplify the Agreement to record their Agreement in
respect of the aforesaid amendments of annexure “A” to the Agreement, and in respect
of the provisions of the amendments and deletions of the relevant referred to clauses of
the agreement in this addendum.

AGREEMENT

The parties hereby agree that clause 1.12 of the Agreement be amended to read:

“means the Trade Marks listed in annexures “A1” and “B” to the addendum”.

The parties hereby agree to amend the provisions of the agreement and delete the

relevant clauses as provided for in this addendum.

REMAINDER OF THE AGREEMENT

The parties record and agree that all other terms and conditions of the Agreement remain in full

force and effect.

4.1

GENERAL PROVISIONS

No eoncessions, indulgence nr additional benefit which a Part v (“the Grantor™ may atany
time grant to the other Party shall be deemed to constitute a novation or an amendment of

"o Rl 1 . - L o0 -~ -
VD AUUGTIUWIT Vi G waive] U UG YN Ul b wiatiiun i ednda .
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42 No agreement purporting to vary the terms and conditions hereof shall be of any force and

effect unless reduced to writing and signed by the Parties hereto. .

43 This document contains the entire Agreement between the Parties relating to the subject
matter hereof and no Parties shall be bound by any undertakings, representations |,

warranties, promises or the like not recorded herein.

4.4 This addendum, the implementation hereof, and any matters arising therefrom or incidental
thereto shall be governed by and dealt with in accordance with the laws of the Republic of
South Africa.

2005

THUS DONE and SIGNED at on thelz_day of (DCCQ/\—\ hey

For and on behalf of;

BEAR SURFWEAR\IM!TED

AS WITNESSES)

1,
<

2 o .

THUS DONE and SIGNED at onthe day of || ' 77 | sous
For and on behalf of: ) %
ol Tude CLC S :

{ SOTUDE LLC
‘?1: “61 P/ P E,/ ’ RAE%‘A’IARK
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ANNEXURE “A1” e 0
UPDATED SCHEDULE “E* OF I} STINCT TRADE MARKS P
¢ o
_ i
Country Trade Mark Number Trade | ark Class Status Renew al M =
“AUSTRALIA 353700 _ INSTIN 5T 55 REMOVED < S
*ARIPO AP/MI00/00160 INSTINCT OCEAND. /VEN . DEVICE 25 WITHDRAWN g
AUSTRALIA 353699 INSTIN T 28 REGISTERED 5511720117 M oo
AUSTRALIA 842513 INSTINCT & SURF AIDER JEVICE 25 REGISTERED Bo720 2R
BENELUX 426180 INSTINCT & SURF JIDER JEVICE 25 REGISTERED 9/00/5C 36 <O
*CANADA 317564 INSTIN ST 25 REMOVED S
CANADA 511687 INSTINCT (sp-cial fo 1) 25 ABANDONED -
*GERMANY 1064330 INSTINCT (sp -cial fo m) 25 LAPSED m
NEW ZEALAND 212010 INSTINCT & SURF IDER DEVICE 25 REGISTERED 07708720112 w
UNITED KINGDOM 1143670 INSTIN ST 28 REGISTERED A0 4
cz_qw,w\_mm\_w,b,mm OF 1371370 INSTINCT & SURF :IDER JEVICE 25 REGISTERED 19/111/20.05
PORTUGAL 258778 INSTIN 5T 25 REGISTERED 10/05/2(13
PORTUGAL 258779 SURF RIDER DEVi E 25 REGISTERED 10/05/2(13
TAIWAN 1025219 INSTINCT OCEATLDRIVEN (s: 2cial form) & 25 REGISTERED Registe ed
oo 56908 INSTINCT & DEVIC = 25 PENDING Taken aver by o her agents
*ITALY 419.295 INSTIN:CT 25 RENEWED Power of Attomey outstanding
JAPAN 635104 INSTIN T 25(17) | REGISTERED 2511112013
JAPAN® 1613516 INSTINCT & JEVIC - 28(24) | REGISTERED 29/09/2 13
SPAIN 1.160.212 INSTINCT & JEVIC - 28 REGISTERED 403/2C 38
3,9, 14,
SWEDEN 244340 INSTINCT & SURF {IDER JEVICE 18,24, | REGISTERED 1811212012
25, 28
IRELAND 176536 INSTINCT & SURF {IDER. JEVICE 25 REGISTERED 10/10/2 108
DENMARK VR1988/01459 INSTINGT & SURF IDEF JEVICE 25,28 | REGISTERED 5/04/2C )8
CHILE 606.674 , INSTINGT & JEVIC 2 25 REGISTERED 30M10/20 11
CHILE 606.677 INSTINCT & SURF IDEF JEVICE 25 REGISTERED 3071072 11
ITALY 869577 INSTINCT & SURF XIDEF DEVICE 25 REGISTERED 1/06/2€ 79
*SPAIN 11.60.211 INSTINCT & JEVIC = 25 REGISTERED 51109721107
ARGENTINA aam%%wﬁmwww_ocmz INSTINCT (sp:-cial fc m) 25 REGISTERED ?
ARGENTINA 365892 SURF RIDEF DEVI E 25 REGISTERED ?
MALAYSIA 2001/16214 INSTINCT OCEAN D IVEN % DEVICE 25 REGISTERED 201272 111
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ANNEXURE “B1”

ADDITIONAL SCHEDULE OF IN¢ TINCT TRADE MARKS

Country Trade Mark Number Class(es) Date Status
AUSTRIA INSTINCT (special form)& SURF RIDER DEVICE 115227 25,28 08/09/1986 REGISTERED
BRAZIL INSTINGT & SURF RIDER DEVICE 819335088 25 ? PENCING S
COSTA RICA INSTINCT OCEAN DRIVEN (special forr) & DEVICE 6897-7978 25 18/01/2002 REGISIERED &
FRANCE INSTINGT ; 1624075 1225 28 2111/1990 REGISTERED S
GREECE INSTINCT 100001 25, 28 23/07/1990 REGISTERED 3
INDIA INSTINGT OCEAN DRIVEN (special form) & DEVICE 1048813 7 ? PENLCING AD
. D00 )
INDONESIA INSTINCT OCEAN DRIVEN (special form) & DEVICE | L 1 yood oo 25 19/09/2001 LAPCED [
LIECHTENSTEIN INSTINGT ‘ 7913 25,78 2770611990 REGISTERED
MEXICO INSTINCT (special form) & SURF RIDER DEVICE 340805 25 22/07/1998 REGISTERED
NORWAY INSTINCT (special form) & SURF RIDER DEVICE 128307 25,28 27/12/1985 REGISTERED
PANAMA INSTINCT (special form) & SURF RIDER DEVICE 100255 25 2210471999 REGISTERED
PEOP w_mmomm_mz_u%m:o INSTINCT OCEAN DRIVEN (special form) & DEVICE ? 25 2 PENL ING
PERU INSTINCT OCEAN DRIVEN (special forr) & DEVICE 80513 25 04/09/2000 REGISTERED
PHILIPPINES INSTINCT OCEAN DRIVEN (special forn) & DEVICE |7 2001-0006471 25 31/08/2001 ?
mmﬂmﬂrmw OF INSTINCT OCEAN DRIVEN DEVICE 2001-50822 25 17/11/2001 REGISTERED
SINGAPORE INSTINCT (special form) & SURF RIDER DEVICE T97/126098 25 144171997 REGISTERED
~SWEDEN INSTINCT (special form) 163131 25 ? REGIST ERED
SWITZERTAND INSTINCT (special form) & SURF RIDER DEVICE 350737 25,78 12/09/1986 REGISTZRED
THAILAND INSTINCT (special form) & SURF RIDER DEVICE OR142744 25 2711111990 REGISTERED
TURKEY INSTINCT 126843 25 12/02/1991 REGIS] ZRED
UNITED KINGDOM INSTINGT 1143669 75 111171991 REGISTZRED
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