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Execution Version

PATENT, TRADEMARK, COPYRIGHT AND LICENSE MORTGAGE

THIS PATENT, TRADBEMARK, COPYRIGHT AND LICEMNSE MORTGAGE (the
“Mortgage") made as of this 28th day of Deceynber, 2007, by BORIZON SNACK FOODS OF
CALIFORNIA, BIC., & Texas corporation, with its principal business and chief executive office at 7066 Las
Positag R4 Suite G, Livermore, Califorsda 94551 ("Mortgagor™ in favor of Sankaty Advisors, LLC, as
collateral agent for the Purchasers, with an office at 111 Huntington Ave, Boston, Ma (219%

{"Morigages™):

WHEREAS, Muortgagar, the other Note Parties, Purchasers and Morigagee ave parties loa
certain Note Purchase Agreement of even date herewith, as amended and supplemested {the "Note Purchase
Agresment™), a cerlain Security Agreement on sven date herewith, as smended and supplemented (the
“Security Agresment”™} and other related loan documents of even date herewith {voliestively, with the Note
Purchase Agreement and the Seourity Agresment, the “Fimancing Agreements"), which Finauncing
Agreements provide for the grant by Mortgagor to Morigagee of a secority inferest in substantially ail of the
assets of Mortgagor, including, without limitation, ifs patents, palent apphications, rademarks, trademark
apphications, trade names, service marks, service muark apphvations, copyrights, copyright registrations,
copytight applicatons, goodwill snd Hoenses;

NOW, THEREFQORE, in consideration of the prendses set forth herein and for other poad
and valuable consideration, receipt and sufficiency of which are hereby acknowledged, Morigagor agrees as
futlows;

1. Incorporation of YVinancing Agreements. The Firnencing Agreements snd the
terms and provisions thereof are hereby Incorporated herein in their entirety by this reference thereto. All
terms capitalized but not otherwise defined herein shall have the same meanings given o them b the

.

Note Purchase Agreement or in Appendix I thereto and if not defined therein, in the Secunity Agreement.

e

2. Mongsge of Patents, Trademarks and Licenses. To secure the complete and
simely satisfaction of all of Morigagor’s Sendor Note Obligations, Mortgagor hereby grants, bargaing,
assigns, mortgages, pledges, sells, oreates 8 seourity interest in, transfers and conveys to Morigages, as
and by way of a first morigage and security mterest having priovity over all other securily interests,
subiact to the terma of the Itercreditor Agreement, with power of sale upon the ocowrrence of an Bvent
of Defuult, to the extent permitted by law, in all of Mortgagor's vight, title and interest in and fo all of ite
now existing and hereafler created or acquired, subject to Permitted Liens:

{1 patents and patent apphications, Including, withowt Hmitation, the
inventions and fmprovements deseribad and claimed therein, and those patents listed on
Exhibit A sttached hereto and hereby made 2 part hereof, and {2} the reissues, divisions,
continuations, rencwals, extensions and conlinuations-in-part thersof, (b} all products,
proceeds, income, dumages and pryvments now and hereaffer due or payable under or
with respect thereto, including, without Hmitation, damages and payments for past or
future  infringements thereof, () the rght to sue for past, presspt and future
mfringements thereof, and () all rights corresponding thereto throughout the world (sl
of the foregoing patents and applications, together with the Hems described in clauses
{ai-{e} of this subscction 2(1}, are sometimes hareinaller referred to individually as a
"Fatent” and, collectively, as the "Paters™)
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} ans, tredemark appifcations, trade names
and tradestyles, service marks, service mark registrations, service mark applications and
brand names, nweluding, without mitation, the trademarks, frade names, service marks
amd applications and registrations thereaf hﬂmd on Exhibit B attached hereto and hereby
made & part hereof, sud (3) relssues, coutinnations, renewsls or extensions, thereof, {4}
all products, proceeds meome, damages and payments now and heveafter due or payable

with respeet thereto, tncluding, without lmitation, damages and pavieents for past or
;iltiura—: mfringements  thereef, (¢} the right to sue for past, present and futume
infringements therea! and {8) a1l rights corresponding thereto throughout the weﬂd and
{all of the F{vregsﬁn« tradernarks, trade nanes, service marks and spplications aw
registrations thereof, together with the fems described in clauses (a)(d} of this
subsection 2(i1), are sometimes hereinafter referred individually ss a "Tradenwrk” and,
collectively, as the "Trademarks™);

{i} trademarks, trademark fegishetd

{iii}  copyrights, rights and inferests in mpyrxghm, works profoctable by
copyrights, copyright registrations and copyright applications, including, without
imitation, the copyright registrations and ﬂpp?:»s“le s Hsted on Exlibit O sttached
hereto and made a part hereof, and all renewals of any of the foregoing, all incom,
rovalties, w:m\gas and payments now and hereafter ciue and/or payable under or with
respect to any of the foregoing, including, without limitation, damages snd payments for
past, present and fihure infringements of sny of the mregsing and the right to sue for
past, present and future iIndringerents of any of the foregoing (all of the foregomg ave
sometimes hereinafior individusily andior collectively referred to as the "Copyrights"};

{ivy  lcense agreements (fo the extent such Hoense agye“men?s may be
assd gneﬂ without violating the terms of any such Heense agreement) with respect {0 any
of the Patents, the Trademarks or the &;(\py‘xg‘r s.or gny other patent, ir mde*nark RETVice
mark, (:u;m:giv or any application or registration thereof or any other trades name or
tradestyls between Mortgagor and any other party, whether Morigagor is a Licsnsar or
licensee under any such license agreement, inchuding, without limitation, the licenses
lsted on Exhibit D attuched hersto and hereby made a part hereof (all of *hx: f wegoing
license agrocmengs and Mortgagor's rights thercunder are referred io collectively ay the
"Fivenges } and

{v} the poodwill of Mortgager’s business connected with and symbolized by
the Tradentarks and Trademark Licenses.

&

3 Warranties snd Representations.  Mortgagor warrants and represents to

Morigagee that:

(1) no Patens, Trademark, Copyright or License hes been adjudged invalid
or unenforoeable nor has any such Patent, Trademark, Copyright or, to the best of
Muarigagor's knowledge, Licenss besn cancelled, in whole or in part and each such
Patent, Trademark, Copyright and License 48 presently subsisting;

{i} each Patent, Trademark, Copyright and License i3 valid and enforcesble;
(i}  Other than ABL Lender, Morngsgor is the sole and exclusive owner of

the entire and unencumbered right, title end intersst in and to each Patent, Trademark,
Copyright and Livense, free and clear of amy lens, charges and encumbranices, except
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Permitted Liens, including without lImilation Heenses, shop rights snd covenants by
Mortgagor not to sue third persons;

(tv)  Morigasgor has adopied, used and v cumrently uweing all of the
Trademarks;

v} Mortgagor has no uotice of any suits or actions commenced o
theeatonsd with referenoe to the Fatents, Trademarks, Copyrights or Licenses; and

fvi}  Muortgagor has the ungualified right (¢ execute and deliver this Morigage
and perform its terms.

4, Restrigtions on Future Amesments.  Subject to the Intercreditor Agresment,
Mortgagor agrees that untdl Mortgagor’s S8enior Note Obligations shall have been satisfied in foll and'the
Financing Agreements shall have been terminated, Mortgagor shall not, without the prier writlen consen
of Mortgapes sell or sesign U5 interest in, or grant any leense or sublicense under, the Patents,
Trademarks, Copyrights or Licenses, ov enter mto sny other asgreement with réspest to the Patends,
Trademarks, Copyrights or Licensss, and Mortgagor further agrees that it shall not take any action or
permit any action to be taken by others subject fo iis control, including Hoensees, or fail fo take any
action which would affect the validity or enforcement of the rights transferred to Morigagee under this
Mortgage:

vearrants that the Patents, Trademarks, Copyrights and Licenses listed on Exhibits A, B, U and D,
respectively, constitute &l of the Patonts, Trademarks, Copyrights and Licenses now owned by
Martgagor. I, before Mortgagor's Senior Note Obligations shall have been satisfied in full or before the
Financing Agreements have been terminated, Mortgagor shall {1} become aware of any sxisting Patents,
Trademarks, Copyrights or Licenses of wiich Mortgagor has not previcusly informed Mortgages, (i}
obtain rights to any new patentable inventions, Patents, Trademarks, Copyrights or Licenses, or (it}
beeonie entitied to the benefit of any Patents, Trademarks, Copyrights or Livenses which benefit is not in
existence on the date hersaf, the meovisions of this Mortgage sbove shall sytomaticaily apply thereto and
Marigagor shall give o Mortgagee prompt written notive thereof,  Morigagor hereby authorzes
Mortgages to modify this Mortgage by amending Bxhibits 8, B, C snd D, as applicable, to include any
such Patents, Trademarks, Copyrights and Licenses.

3, New Patenty, Trademarks, Covyrights snd Lisenses. Mortgagor represents and

8, Bovalties: Terms. The term of the mortgeges granted hersin shall extend until
the earlier of (i) the expiration of cach of the respective Patents, Trademarks, Copyrights and Licenses

assigned hercunder, and (i} the payment in full of Mortgagor’s Senior Note Obligations and the
termination of the Financing Agrecments. Mortgagor agrees that upon the ocowrence of an Event of
Defanlt, the use by Mortgagee of all Patents, Tradenwrks, Copyrights and Licenses shall be warldwids,
except as limited by their terms, and without any Hability for rovalties or other related charges from
Mortgagee to Mortgapgor.

7. Produet Quality. Morigagor agrees (1) to mwainkain the quality of any and all
products 1n connection with which the Trademarks are used, congistent with comenercially reasonable
husiness practices, and () to provide Mortgages, upon Mortgagee's request from Hme io time, with
certificate of an officer of Mortgagor certifying Mortgagor’s conpliznce with the foregoing. Upon the
occurrence of an Bvent of Default, Mortgapor sgrees that Mortgagee, or a conservator appoinded by
Mortgagee, shail have the right to establish such additiona! product quality controls as Mortgagee, or said
conservator, in it reasonable judgment, may deem necessary to sssure maintenance of the quality of
products sold by Mortgagor under the Trademarks.

g

s
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3. Release of Mortespe. This Mortgage is made for eollateral pwposes omly, Upon
payment to full of Mortgagor’s Senior Note Gbligations and terminstion of the Finencing A “mmt:‘,
Muortgagee shall execute and deliver to Mortgagor all deeds, assipnmends and other instnments, and shall
td.si{i such other sctions, as rsay be necessary or proper to re-vest in Mortgagor full title to the Patents,

redemarks, Copyrigh s and Licenses, subjoet to any disposition thereof which niay have been made by
‘Mm’tgagss pursuant to the Financing Agreements.

9. ETxpenses. All reasonable expenses incurred in connection with the performanee
of any of the agresments set forth herein shall be bome by I\fieﬁgagm. All reasonabie ey, costs and
cxpenses, of whatever kind or nature, including aticszm.}s foes and legal expenses, incuwred. by
Murtgagee i comection with the SHog or recording of any documents (including all faxes in connechion
therewith) m public offices, the payment or discharge of sny taxes, counsel fees, mainienance foes,
encumbrances or ofherwise in profecting, maintaining or preserving the Patents, Trademarks, Copyrights
and Licenses, or in defending or proseouting a‘:}y actions or progeedings srising owl of or related to the
Patents, Trademarks, Copyrights and Licenses, shall be bome by and paid by Montgager snd chall be
charged against the Sentor Note Obligations.

[ ££3 Duties of Mortgagor. Morigagor shall have the duty (i} to file and prosscute
diligently any patent, fademink, copyright or service mark apphications pcnumv ag of the date hereol ot
hereafler wntl Morigagor's Seﬂzer Note Obligations shall have been puid tn full and the Financing
Agreements have been tenminated, {3} to make application on wnpstented but patentable inventions, on
11 uncopyrighted but copyrightable works, and on wademarks and service nwrks, as commercially
&ae;mabie,, {iii} 1o preserve and mainizin all rig s in the Patents, Trademarks, Copyrighis and Licenses,
s commerciatly reasonable and (1v) to endure that the Patents, Trademarks, Copyrights and Licenses are
and remain enforceable,; as commerviglly reascmab}e‘ Any expenses incurred in connection with
Mortgagor's obligations under this Section 18 shall be borne by Mortgagor.

L)

":.)

11, Mortzagee's Right 10 Sus.  Subject to the Intercreditor Ag em -, affer an

Eveny of Defsolt, Mortgages shall have the right, but shall in no way be obli atsd o or*ng, suit e its own

ame to enforce the Patepts, Trademarks, Copyrights and Licenses, and, 1f Mortgagee shall commence

any such suif, Morigagor shall, at the regusst of Mortgages, do any and all Iawiful acts and execute any

and all proper documents required by Mortgages in sid of such enforcement and Mortgagor shall

promptly, upon demend, reimburse and indemnify Mortgagee for all costs and expenses incurred by
Mortgagee in the exereise of ifs rights under thiz Section {1,

2. Watvers. No course of degling between Mortgagor and Morigagee, nor any
failore to exercise, nor any delay in exercising, on the part of Mortgagee, any right, power or privilege
heraunder or under the Finuncing Agreements shall opevate as & waiver thereof; nor shall any single or
pmiai excrcise of any right, powsr or privilege hereunder or thereunder preciude any other or fuvther
exercise theveof or the exercise of any other right, powser or privilege.

13. Severability. The provisions of this Mortgage are severable, und if any clavse or
provision shall be held invalid and enenforceable in whele or It part in any jurisdiction, ’f‘:zen such
mavalidity or unenforoeability shall affect only such clause ov provision, o part thereof, in such

Jurisdiction, and shalt not m any maenner affect such clause or provision in any other jurisdiction, or any
other clause ov provivion of this Mortgage In any junisdiction.

14, Modification. This Mortgage cannot be aherei arr\endeé or modified i any

way, except as specifically provided in Section 5 hereof or by g writing sigoed by the parties hereto,
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ERR NG Ee

of Mortgage®'s rights and remediss with \;espect to the Patents, Trademarks and Licenses, whether
established herchy or by the Financing Agreementy, or by any other agreements or by law shall be
cumuiative and may be exercised singularly or concurrently. Subject to the Intercreditor Agreement,
Mortgagor hereby authorizes Mortgages upon the gecurrence of an Event of Befauly, fo make; constifute
and appoint any officer or agent of Morigagee as Morigages may seleti, in iy sole discretion, as
Mortgagor's true and lawfil atlomey-in-fact, with power fo {i} endorse Morigagor's name on all
applications, documends, papers and instrsnents necessary or desiveble for Mortgagee in the use of the
Patents, Trademarks, Copyrights sud Licenses, or () fake any other sctions with respect fo-the Fatm;ts,
Trademarks, Copyrights and Licenses ss Mmtgggw deems to be in the best intevest of Morigages, or (1)
grant or issue sy exclusive or non-exclusive license under the Patents, Trademarks, Capvrimta or
Licenses to anyone, or (iv} assign, pledge, somvey ov otherwise wansfer title i or dispose of the Patents,
Trademarks, Copyrights or Licenses to anyone. Morigagor hereby ratifies ol thet such attorey shall
lawiully do or cause to be dome by virlue hereof This power of stiomey shall be frrevocable mntil
Mortgagor's Sexdor Note Obligstions shall have been paid in full and the Financing Agreements, have
been terminated. Mortgagor acknowledges and agrees thay this Mortgage is not intendsd to Hmit or
resiriot in any way the rights aod remedies of Mortgagee under the Financing A.gr»:emerts bt rather is
mtended to freilitate the sxercise of such rights and remedies. Muorigagee shall b *.fc, in addition o all
other rights and remedies given it by the ferms of this Mortgage and the Financing Agreements, all rights
and remedies allowed by law and the rights and remedics of a sscured party under the Uniform
Conunercial Code as enacted in New York

15, Cunnulative Remedies; Power of Attorney; Effect on Finaneing Agreements. Al

A»

3 Rinding Effect; Benefits. This Mortgage shall be binding upon Mortgagor and
its respective successors and assigns, snd shall inure to the benefit of Morigagee, i3 successors,
nominess snd assigms,

17 Governing law., This Mortgage shall be governed by and consirued in
avcordance with the laws of the State of New ‘fm;

i8. Headings. Parugraph headings used hereln are for conveniance only and shell
not modify the provistons which ﬁ}e}’ prec e:-:f;ie

i35, Further Assurances.  Mortgugor agrees o execute and deliver such further
agreemients, instruments and documents, and to perform such further acts, as Mortgager shall reasonably
request from Hme to time In order to carry out the purpose of this Mortgage snd agreements set forth
heren,

28, Survival of Representations. All reprcrsmtariam and warranties of Morigagor
contatned in this Mortgags shall survive the execution and delivery of this Mortgage and shall by'remade
on the date of each borrowing under the Financing Agreements.

2% Intercreditee Agevtnent. This Mortgage, and the rights of Mortgage bereunder,
ave subject in all respects to the terms of the Intercreditor Agresment.

{Remainder of page intentionally left blank]
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IN WITNESS WHERECQF, Mortgagor has July excouted this Patent, Trademask, Copyright
and License Morigage in favor of Sankaty Advisors, LLC, as collateral agent for the Parchasers, ag of the
date first written above,

HORIZON SNACK FOODE OF CALIFORNIA, INC,

Ry sl '

Name: §€2 M. e e
de: CMTEF Firawm el 000 ey

STATEQF 3

COUNTYOF 3

The foregoing Patent, Trademark, Copyright and Livenss Muorigage was cxecuted and
acknowledged beforome this _ day of December, @U97, by , personally known to
me & be the of Borizon SeechFoods of Californis, Fio, & Texas corporation, on

hehalf of such vomporation.

(""\'H

,.,%M'

Patent, Trademark, Copyright and Licotise Agreement ~ Hotery page
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State of California
County of San Franciseo

On December ?“?' 2007, before me, F. Gail L. Pitt, s Notary Public, personally appearved Lee M.

Rucker, porsopalboknoumin medorproved to me on the basis of satisfactory evidenced-io be the

person whose name is subscribed to the within instrument and acknowledged to me that he
executed the same in his authorized capacity, and that by his signature on the instrument the
person, or the entity upon behalf of which the person acted, executed the instrument,

WITNESS mv ?,\amd ﬁuai%ﬂ,;‘;”

oS L&M
I\c;;_,\ytibhc

Print Name: F. GAIL L. PITT

» &L L P:‘T
Commission # 1540050
Notory Bubiie - Cafornie
 SonFanclee County
Cosren, Brobes Dec 31, 20

My commission expives: December 31, 2008
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THIS INSTRUMENT PREPARED BY
AND AFTER FILING RETURN FO:

Chad M. Carr
Ropes & Gray LLP
{rie International Place
Boston, Massachusetts 92116
{6173 951-7000
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EXHIBIT A
PATENES

None.

Schudules to the Patont, Copyright, Trademark and License Agreement of Horizon Snack Foods of Californis, Ine,
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EXHIBITB

IRADEMARKS

HOMERUNPIE | 1259 | 597 /0% | HSFCA
HOMERUNPIE | 65300153 | Registered 4986 | 0U2903 | HSFCA

HOME RUNPIR §2400146 | Hegistored

HOME RUN PIE §4300168 | Renistered

5}

i ¢ Begistered

=)

HOMERUNFIE

ot

645014
; i ldahe _ - -
HOME RUNPIE 67100162 | Repistered TO22491 0142103 | HSFCA

Montana e .
HOME RUNPIE £ IS15 | Registered NA Q3303 HSEC
Nevada
HOME RUNPIE SR10037S | Replstered TRO3GI06G | 020603 | HEFCA
Mew
Mexico
HOME RUNPIE | 663602342 | Repistered FAETISY 81021403 | HSFCA
UTAHR

]
ot
CR’
b
3]
%
9}
k-

HOME RUN FIE 58200383 { Registered 031218 121K
Washingt '

T ]
HOME RUN PIE 7600710 1 Registered 2003004458 | 9121403 | HEFLA
Wyonnng 47
HOME REIN PIE Texas Regstered S00HURSSE 1 04/74/03 | HSFCA

-

Schedules tn the Patent, Copyright, Trademark end License Agresiment of Horizon Snack Foods of California, Ine,
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EXHBITC

None.

Schedules to the Patent, Copwight, Trademark and License Agrsement of Horizon Snack Foods of Califonia, e
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EXHIBIT D

LICENSE AGRERMENTS

Nome,

Schedules to the Patent, Copyright, Trademark and License Agresmant of Horizon Snack Foods of Californis, Ing.
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