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Execusion Version

PATENT, TRADEMARK, COPYRIGHT AND LICENSE MORTGAGE

THIS PATENT, TRADEMARE, COPYRIGHT AND LICENSE MORTGAGE (e
“Mortgage"} made as of this 28th day of December, 2007, by L& TEMPERTA BAKERY CONFRUTIONS,
INC., a California corpovation, with its principal business and chief executive cifice at 439 Liitlefield Ave.,
So. San Francisco, California 54080 {"Mortgager™) in favor of Sankaty Advisors, LLC, as collaterst agent
for the Purchasers, with an office at 111 Himtington Ave., Bostor, MA 02189 ("Mortgagee™):

WHEREAS, Morigagor, the other Note Parties, Purchasers and Muortgages are parties to 2
certain Note Parchase Agreement of even date herewith, as amended and supplemented (the "Note Purchsse
Agrseraent™), & ceriain Securily Agreement on ¢ven date herewith, as amended and supplemented {(the
“Security Agroement”) and other related loan documents of even date herewith {vollectively, with the Nete
Purchase Agreenmnt and the Secwrily Agreement, the "Financing Agreemients”), which Financing
Agresrents provide for the grant by Montgager to Mortgeges of 3 security interest in substantially all of the
assets of Mortgagor, including, without Kmitation, its patents, patent apphications, trademarks, trademark
spplications, frade names, service marks, service mark applcations, copyrights, copyright registrations,
copyright spplications, goodwill and Hoenses;

=

i

NOW, THEREFORE, in consideration of the premises set forth herein and for other good
and valuable consideration, receipt and sufficiency of which are hereby acknowledged, Mortgagor agrees as

1. Ingorporstion. of Fimancing Agreements. The Financing Agresmients and the :
terms and provisiens thereof ave hereby incorporated herein in their entivety by thas reference fievato. All
erms capitalized but not otherwise defined herein shall have the ssme meanings given 1o them in the {

&
1,

Note Purchase Agreement or in Appendix I thersto and if not defined therein, in the Security Agreement.

2, Morteage of Patents, Trademarke and Licenses. To securs the complete and
timely satisfaction of all of Morigagor's Senior Note Obligations, Mortgagor horeby gramis, bargaing,

assigns, morigages, pledpes, sells, oroates & seourity miterest by, transfers and conveys o Mortgagee, a8 .
aud by way of & first mortgage and stcurily interest having priovity over all other seourily interests, .
subyject to the terms of the Intercreditor Apreement, with power of sale npon the ccowrrence of an Bvent :
of Default, to the extent permitted by law, In all of Mortgagor™s right, tile and interest in and to sfl of 518

now existing snd hereafler created or acguired, subject to Permitted Liens:

(&} patents. and petent applications, imolu

x

3

ing, without lmitation, the
inventions and improvements described and claimed therein, and those patents lsted on
Exhibit A sttached hereto and horeby mrade a part hereof, and {a) the reissues, divisions,
continuations, renewals, oxtensions and continuations-in-pary theveof, (b} sl products,
proceeds, invome, demages and payments now and hereafler due or payable under or
with respest thereto, inchudbsg, without Hmitstion, damages and payments for past or
future infringements thereof, (¢} the right to sue for past, present and future
miringements thereof, and {d) alf rights corresponding thereto thraughout the world {(all
of the foregoing patents and applications, together with the {terns desoribed in clauses
{a}{e} of this subsection 2(i}, are sometimes hereinafter referred to individually a5 &
UPatent” and, collestively, us the "Patents");
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(i1 trademarks, trademark registrations, trademark applications, trads names
and tradestyles, service marks, service mark registrations, service mark spplications gnd
brand names, including, without Hmitation, the trademarks, trade names, service marks
and applications and registrations thereof Histed on Exhibit B attached hereto and hereby
miade 2 part hereof, and {2) reissues, continuations, renewals or extensions, thereof, {b}
all produsts, procesds income, damages and payments now and heveafter due or payable
with respest thereto, including, without limitation, damages and psynents for past or
fubre infringements thereof, {o) the wight fo sue for past, present and future
{nfringements thersof and {d) s}l rights corvesponding thereto throughout the world and
(ali of the forsgoing trademurks, trade names, service marks snd applications and
registrations thereof, together with the Hems desoribed in clauses (a)-{d) of this
subsection (i), are sometimes hereinafier reforred individually as & "Trademark” and,
coliectively, as the "Trademarks™);

({1} copyrights, rights and interests in copyrights, worke protecteble by
copyrights, copyright registrations and copyright applivations, including, without
lintitation, the copyright registrations and apphications Hsted on Exhibit O attached
heveto and made a pari hereof, and all renewals of any of the foregoing, &l moome,
rovaliies, damages and payments now and hereafter due and/or payadle under or with
respeet 1o any of the foregong, inchiding, without himitation, darnuges and payments Tor
pust, present and foture infringements of any of the foregoing and the right fo sue for
pat, present and future infringements of any of the foregoing {all of the foregoing are

=
AN,

sometimes hereinafier individually andfor colleetively referred to as the "Copyrights'),

(vy  Heense agreements (fo the extent such Hoense agreements mwy be
assigned without violating the terms of any such Hoense sgreement) with respect o any
of the Patenty, the Trademarks or the Copyrights or any other patent, trademark, service
mark, copyright or any spplication ot registration thereof or any other trade name of
tradestyle between Mortgager and any other party, whether Mortgagor {5 ¢ Heeusor or
licensee under any such license agreement, including, without linntation, the hicenses
Histed on Exhibit I attached hereto and hereby made a part hereof {all of the foregoing
by

license agrecments snd Mortgager's rights thereunder are reforred to collectively as the
*1icenses”y; and

{v} the goodwill of Mortgagor's business conmected with and symbelized by
the Trademarks and Trademark Licenses,

3. Warranttes and Representstions.  Morlgagor  warranis and represends o
Mortgages that:
() 0o Patent, Tredemark, Copyright or License bas besn adjudged invalid

or unenforcesble nor hus any such Patent, Trademark, Copyright or, to the best of

Mortoasar's knowledge, License been cancelled, in whole or in part and each such
L=) £y

Patent, Trademsark, Copyright and License {s presently subsisting;

i) each Patent;, Trademark, Copyright and Licensc is valid and enforceable;

bt

() Other than ABL Lender, Mortgagor is the sole and exclusive owner of

the entire and unencumbered right, title and interest i and o each Patent, Trademark,
Copyright and License, free and clear of any Hewns, charges and encumbrances, sxcept
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Pernvitted Liens, including without Hmitation Ycenses, shop rights and covensnts by
Mortgagor not fo sue third persons;

Gvy  Morigagor has adopled, used and s currently using all of the
Trademarks;

v Mortgager has no notice of any suils or actions commenced or
threatened with reference to the Patents, Trademarks, Copyrights or Licenses; and

{viy  Morgagor has the unqualified right to execute and deliver this Morigage
and perform i3 foms,

4, Restrictions on Futwe Agreements. Subject to the Intevereditor Agreement,
Mortgagor sgrees {hat until Mortgagor's Senior Note Obligations shiall have been satistied in full and the
Finuneing Agreements shall have been terminated, Mortgagor shall not, witheut the priog writlen consent
of Morigagoe sell or assign ifs interest i, or grant any lcense or sublicense under, the Patents,
Trademarks, Copyrights or Licenses, or enter Into sny other agreement with respect o the Patents,
Tradenarks, Copyrights or Licenses, and Morigagor further grees that ¥ shall not teke any action or
permit sny achon 1o E\ taken by others subjeet to its control, including Hoensess, or fail to lake any
action which would af¥ect the validity or enforcement of the rights transferred to Morigagee under this

Mortgage.

g, New Patents, Trademarks, Covvrights and Licenses. Mortgagor e pmsm‘xsv and
werrants that the Patents, Trademarks, Copyrights and Licenses listed on Exhibils A B C and B
respectively, constitute all of the Patents, Trademarks, Copyrights and Licenses now gwned by
Mortgagor, If, before Martgagor’s Sentor Note Obligations shall have bewn satisfied in full or before the
Finaneing Agreements have been terninated, Mor*{mgw shall (i) bevome aware of any existing Patents,
Trademuarks, Copyrights or Licensss of which Mortgagor has not pravieusly informed Mortgagee, (1)
obizin rights to any new patentable inventions, Patents, Trademarks, Copyrights or Livenses, or {1i1)
hecome entitled to the benefit of any Patents, Trademarks, Copyrights or Licenses which benefit is not i
existence on the date hereof, the provisions of this Mortgage above shall au*emamaliv apply thersto and
Mortgagor shall give to Mortge g o prompt wrilten notics thersof.  Mortgagor hercby authorizes
Mortgagee to modify this Maortgage by amending Bxhibils A, B,  and D, as applivable, to melude any
such Patents, Trademarks, Copyrights a:nd Licenses,

&. Rovaltiss; Terms. The term of the mortgages granted heren shall exie nd until
she earlier of {i) the expiration of cach of the respective Patents, Trademarks, Copyrights and Licenses
aasigned %rwrder and (i) the payrent i full of Mortgagor's Senior Note Obligations and the
termination of the Financing Agreements, Mortgagor agress that upon the ocourrence of an Event of

Default, the use by \ia‘i agee of gl Patents, Trademarks, Copyrights and Licmses ghall be worldwide,

exoept as limued by their e erms, and without any Hability for rovalties or other related charpes from

Morigagee 1o Mortgagor.

7. Procluct Quality. Mortgagor agrees (i} to maintain the quality of any und &l
products in sonnestion with which the Trademarks are used, consistent with cn:**m«re*a:;v reqsonabie
business practices, znd {ii} to provide Mortgagee, upon Morigages’s request from time to € e, with a
certificate of an officer of Mortgagor certifying l\‘@vt;f,agsr s compliance with the foregoing. Upon the
oscurrence of an Event of Defauly, Morfgagor agrses that Mortgages, or a consevvator appointed by
Mortgages, shall have the right to establish such adéﬁma; oroduct quapw controls as Morigagee, or said
conservater, in it ressonsble judgment, may desm necessary to assure nuwintenance of the quality of
products seld by Mortgagor under the Trademarks.
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&, Release of Mortgage. Thiz Morigage is made for collateral purposes only. Upon
payment in full of Mortgagor’s Senior Note Obligations and termination of the Finsnecing Agreements,
Mortgases shall execute and deliver to Mortgagor all deeds, assignments and other instruments, and shall
take such other actions, as may be necessary or proper o re-vest in Morigagor full title to the Patents,
Trademarks, Copyrights and Licenses, subject to any disposition thereof which may have been made by

+
Mortgagee pursuant to the Financing Agreements.

g, Exp

of any of the agreements set forth herein shall be borne by Mortgager. All reasonable fees, costs and
expenses, of whatever kind or natwe, mcluding attomeys” fees and legal expenses, imcurred by
Mortgagee in connection with the filing or recording of any documents {including all taxes in connection
therewith) i public offices, the payment or discharge of any taxes, counsel fees, mainisnance fees,
encumbrances or otherwise in protecting, maintaining or preserving the Patents, Trademarks, Copyrights
and Licenses, or in defending or prosecuting any actions or procsedings arsing out of or refated 10 the
Patents, Trodemarks, Copyrights and Licenses, shall be borne by and paid by Mortgagor and shall be
charged against the Sentor Note Obligalions,

i Duties of Mortgagor, Mortgagor shall have the duty (f) to file and prosecute
diligently any patent, trademark, copyright or service mark applications pending as of the date hereof ot
hereafter untii Mortgagor’s Senior Note Obligations shall heve been paid in full and the Financing
Agresmonds have been terminated, (i} to make spplication on unpatended but patentable inventions, on
all uncopyrighted but copyrighteble works, and on tademarks and service matks, as commercially
reasonable, (i} to preserve and maintain all rights in the Patents, Trademarks, Copyrights and Licenses,
as cornmercially ressonable and {Iv) o ensure that the Patents, Trademarks, Copyrights and Licenses are
aud rempin enforcesble, as commercinlly reasomable,  Any expenses incuwrred in connection with
Marigagor's obligations under this Section 10 shall be borne by Mortgagor.

11 Mortpages's Right fo Sue.  Subject to the Intercreditor Agreement, afler an
Fvent of Default, Mortgagee shall have the right, but shall in no way be obligated, to bring suitin its own
name to enforce the Patents, Trademurks, Copyrights and Licenses, and, if Mortgagee shall comuience
any such suit, Mortgagor shall, at the request of Morigagee, do any and all lawfidl acts and execute any
and gl proper dosuments required by Mortgagee in aid of such enforcement and Muorigagor shall
promptly, upon demand, relmburse and inderanify Mortgagee for all costs and expenses incurred by
Mortgagee in the excreise of its rights under this Section 11,

12, Waivets. No course of dealing between Mortgagor and Morigages, nor any
failure to excrcise, nor sny delay in exercising, on the part of Mortgages, any right, power or privilege
hereunder or under the Financing Agreemonts shall operate as & waiver thereof) nor shall any single or
partial exercise of any right, power or privilege hereunder or thereunder preclude sny other or further

exercise thereof or the exercise of any other right, power or privilege.

13 Severability. The provisions of this Mortgage are severable, and if any clause or

mrovision shall be held invalid and unenforceable in whole or n part in any jurisdiction, then such
¥ -

invalidity or unenforceability shall affect only such clause or provision, or part thereef, in such

1, : »

jurisdiction, and shall not in any manner affect such clanse or provision in any other jurisdiction, or any
other clause or provision of s Morigage in any jurisdiction.

14 fodification. This Marigage cannot be altered, aviended or modified in any
way, except as specifically provided in Section § hereof or by a writing signed by the parties hereto,
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15 Cumulative Remedies; Power of Atorney: Effect on Finaneing Agregments. Al
of Mortgagee's rights and remedies with respect to the Patents, Tradomarks and Licenses, whether
established hereby or by the Financing Agreemwents, or by any other agreements or by law shall be
cumulative and may be sxereised singularty or concurrently. Subject to the Intercreditor Agreement,
Mortgagor hereby authorizes Mertgagee upon the oscurrence of an Event of Default, fo make, constitute
and appoint any officer or agent of Mortgages as Morigages may select, in i3 sole discretion, 28
Mortgager’s true sud lawful attomey-inefact, with power o (i) endorse Mortgagor's name on all
applications, documents, papers and instruments necessary or desirable for Mortgagee in the use of the
Patents, Trademarks, Copyrights and Licenses, or {11} take sny other sclions with respect {o the Patents,
Trademarks, Copyrights and Licenses ss Mortgages deens to be in the best interest of Mortgages, or (i}
grant or issue any exclusive or nop-exclusive Hoense under the Patemts, Trademarks, Copyrights or
Licenses to anyone, or {1v) assign, pledge, convey or otherwise transfer title in or disposs of the Patents,
Trademarks, Copyrights or Licenses to anyone. Mortgagor hereby ratifies ell that such aftomey shall
fawfully do or cause to be done by virtue hersof This power of attorney shall be frrevecable until
Morigagor’s Senior Note Obligations shall have been paid in full and the Financing Agresments, have
hesn terminated. Mortgagor acknowledges and agrees that this Morigage is not intended to lanit or
resiriet in any way the rights and vemedies of Mortgagee under the Financing Agreements but rather i
intended to facilitate the exercise of such rights and remedics, Mortgagee shall have, in addition to all
ather rights and remedies given it by the torms of this Mortgage and the Financing Agreements, all rights
and remedies affowed by law and the rights and remedies of & secured party under the Uniform
Commereia! Code as enacted in New York,

16. Binding Bffect: Benefits. This Mortgage shall be binding upon Mortgagor and

X

is reapective successors and assigne, and shall imre to the benefit of Morigagee, its succesaors,
nontiness and asaigus.

17, Governing_Law. This Morigage shall be governed by snd construed in

aocordance with the laws of the State of New York,

18, feadings. Paragraph headings used herein ave for convenience only and shall

not modify the provisions which they precede.

1% Further Assurnces. Mortgagor agrees to execute and deliver such further

(=}

agreernents, instruments and documenty, and to perform such further acts, as Mortgagee shall reasonably

gresTnents,
request fom time fo time in order 1o camry out the purpose of this Mortgage and agreements set forth

24. Survival of Representations. Al representations and warranties of Mortgagor
contained in this Mortgage shall survive the execution and delivery of this Mortgags and shall be remade
o the date of each borrowing voder the Fitancing Agresments,

21, Intercreditor Agreement. This Mortgage, snd the rights of Mongage hereunder,
are subiect in all respects {0 the terms of the Intercreditor Agreement.

{Remainder of page intentionally left blank.}
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IN WITNESS WHEREQF, Morigagor has duly exseuted fids Patent, Trademark, Copyright
and License Mortgage in favor of Saokety Advisors, LLC, as collatera! agent for the Purchasers, as of the
Cate Frst written above.

LA TEMPESTA BARKERY CONFECTIONS, INC,

By /,/ e T
WA .

Name: | 2e. 8. Rirekes
Title: Ol ed Evrancbal p & ey

STATE OF

1747

3
)88,
}

COUNTY OF

fcense Mortgage was exeouted and

The forsgowmg Fatent, Trademark, Copyr
i , personally known o

acknowledged before me g day of December, 204
me o be the of La Tempesta
ony behal{ of such corperation.

Ay Commission Expires;

Parent, Trademark, Copyright ang Livense Agmement — Notery pags
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Siate of California
County of Ban Francisco

On Diecernber 2?‘ 2{}0?, beﬁm me, B, Gail L. Pitt, a Notary Public, personally appeared Lee M,
Rucker, o ' ~ (evproved to me on the basis of satisfaciory evidencel-io be the
person whoxe nan‘e is sa‘t‘sc sibed to the within instrument and acknowledged to me fhat he
executed the same it his authorized capacity, and that by his signature on the Instrument the
person, or the entity upon behalf of which the person acted, exscuted the instrament.

WITNESS d ang,
{‘\ = - ) £ l.'&::i. /
K
Notery Public i

Print Name: ¥, GAIL L. PITT

My commission expires: December 31, 2008
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THIS INSTRUMENT PREPARED BY
AND AFTER FILING RETURN TO:

Chad M, Carr
Kopes & Gray LLP
One International Plage
Boston, Massachusstis 02110
{G1TyBR1-7000
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(7]

EXHIBIT A
PATENTS

None,

chedules to'the Patent, Copyrivhy, Tradermark snd License Agreesnent of Ln Tevapests Bakety Cordfections; Inc,
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EXHIBIT B

TRADEMARKS

{HEALTHY
FOCUS

4 Tempesta

L

None {design ondv)

75202070

Repistered

La Tempest

LA TEMPESTA Pending L2 Tempests
CIOCCOLOTT T4-37882% | Renewsd 1EIBOYT (1725/%4 | La Temposta
BISCOTTI 73-378506 | Henewsed 1818096 01725/94 | La Tempesta
AMORE BIANCO . ,

BISCOTTI 74378383 | Renowed 1Ri%123 N20194 | La Tenpesta

MEZZAMORE

Schedules to the Patent, Copyright, Trademark and License Agreementof La Tempesta Bakery Confections, Ine.
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EXHIBIT C

COPYRIGHTS

Sleepy angel

VATOO01R

Lz Teropesia

The mother of mudam
biscatt

VATOS01T

La Tempesta

Sohedules to the Patent, Copyright, Tradeniark and License Agreement of La Tempesta Bakery Confections, inc.
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EXHIBIT D

LICENSE AGREEMENTS

Mone,

Schedules to the Fatent, Copyright, Trademark end License Agreement of La Tempesta Bakery Confactions, Inc.
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