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State of Delaware
Office of the Secretary of State

PAGE 1

I, EDWARD J. FREEL, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACEED IS A TRUE AND CORRECT
COPY OF THE RESTATED CERTIFICATE OF, "SHUTTERFLY.COM, INC. ™,

CHANGING ITS NAME FROM "SHUTTERFLY COM, INC " TO "SHUTTERFLY,

n' Mo

INC. ", FILED IN THIS OFFICE ON THE FIFTEENTH DAY OF SEPTEMBER,

A.D. 2000 AT l 30 O CLOCK P.M.

A FILED COPY oF THIS CERTIFICATE HAS BFEN FORWARDED TO THE

“, ¢

KENT COUNTY RECORDER oF DEEDS. '_:;--

b B

Edward . Freel, Secretary of State

3203391858 8100 AUTHENTICATION: 0677755

001467111 DATE: 09-15-00
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STATE OF DEIAWARE
SECRETARY OF STATE
DIVISION QF CORPORATIONS
FIIED 01:30 PM 089/15/2000
002467111 — 3033915

AMENDED AND RESTATED CERTIFICATE OF IN CORPORATION
OF
SHUTTERFLY.COM, INC.

(Pursuant to Sections 242 and 245 of the
Geueral Corporation Law of the State of Delaware)

Shurterfly.com, Joc., 2 corporation organized and exdsting under and by virtue of
the provisions of the General Corporation Law of the State of Dclaware (the “General

Corporation Law*),
DOES HEREBY CERTIFY:
FIRST: That the name of this corporation is Shutterfly.com, Inc. and that

this corporation was originally incorporated pursusnt to the General Corporation Law on
Apnl 23, 1999 under the name Shortco, Inc.

SECOND:  That the Board of Dirsctors duly adopted. resolutions proposing 1o
amend and restate the Cextificate of Incorporation of this corporation, declaring said amendment
and restatement to be adviszble and in the best interests of this carporation and its stockholders,
and authorizing the appropriate officas of this corporation to solicit the consent of the
stockholders therefor, which resclution setting forth the proposed amendment and restaternent is
as follows:

RESOLVED, that the Cerrificate of Incorporation of this corporation be amended
and restated in its entirety as follows:

ARTICLE ]
The name of this corporation is Shutterfly, Inc.
ARTICLE I
The address of the corporation’s registered office in the State of Delaware is
15 East Nosth Street in the City of Dover, County of Kent. The mame of the corparation’s
registered agent at such address is Incorporating Sexrvices, Lid.

ARTICLE I

The nanoe of the business or purposes 1o be conducted or promoted is to engage
In any lawful act or activity for which corporztions may be organized under the Gemera]
Corporation. Law of Delaware.

ARTICLE IV

Al Classes of Stock This corporation is authorized to issuc two classes of
stock 1o be designated, respectively, “Common Stock’ angd “Preferred Stock.™ The totz! number
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of sharcs that this corparation is authorized 1o issue is ome hundred seventy-five
million (175,000,000) shares. One hundred ten million (110,000,000) shares shall be Common
Stock 2nd sixty-five million (65,000,000) sharces shall be Preferred Stock, each with & par valye
of $0.0001 per share, .

B. Rights, Preferences and Restrictions of Preferred Stock. The Preferred
Stock authorized by this Amended and Restated Certificate of Incorporation may be issucd from
time 1o time in one or more series. The rights, preferences, privileges, and restrictions granted to
and imposed oo the Series A Preferred Stock, which series shall consist of 35,000,000 shares (the
“Serics A Preferred Stock™), the SeriesB Preferred Stock, which series shall consist of
12,000,000 shares (the “Serics B Preferyed Stock™), and the Series C Preferred Stock, which
serics shall consist of 16,850,000 shares (the “Series C Preferred Stock™) are as sct forth below in
this Article IV(B). The Board of Directors is bereby authorized ta fix or alter the Tights,
prefereaces, privileges and restrictions granted to or imposed upon additional series of Preferred
Stock, and the mimber of shares constituting any such series and the designation thereof, or of
any of them. Subject to compliance with apphicable protective voting rights that have been or
may be granted to the Preferred Stock or scries thereof in Certificates of Designarion or this
corporation’s Amended and Restated Certificate of Incorporation (“Protective Provisions™), but
notwithstanding amy other rights of the Prefared Stock Or any scries thereof, the rights,
privileges, preferences and restrictions of any such additional series may be subordinated, to, pad
passu with (including, without Himitation, inclusion in Provisions with respeet 1o liquidation and
acquisition preferences, redemption and/er approval of matters by vote or written consent), or
Senior to any of those of any prosent or future class or serjes of Preferred or Common Stock.
Subject 10 compliance with applicable Protective Provisions, the Board of Directors is also
authorized to increase or decrease the number of shares of any sedies (other than the Series A
Preferred Stock, Series B Preferred Stock or Series C Preferred Stock), prior or subsequent to the
issue of that series, but not below the pumber of shares of sych seges then outstanding. In case

1 Dividend Provisi

: (@  Subject to the rights of any series of Preferved Stock that may-from time to
_ time come into existence, the holders of shares of Series A Preferred Stock, Serizs B Preferred
Stock and Series C Preferred Stock shall b entitled to receive dividends, out of any assers
legally available therefor, prior and in preference to any declaration or payment of any dividend
(payable other than in Common Stock or other-sccurities and rights convertible into or entitling
the holder thereof to receive, directly or indirectly, additional shares of Common Stock of this
corporation) on the Common Stock of this cozporation, (i) in the case of the Seres A Preferred
Stock, at the rate of $0.0214 per share per annum (as adjusted for any subsequent stock splits,
stock dividends, recapitalizations or the Like), (i) in the case of the Series B Preferred Stock, at
the rate of $0.196 per share per annum (as zdjusted for any subsequent stock splits, stock
dividends, recapitalizations or the like), and (i13) in the case of the Sexies C Preferred Stock, at
the rate of $0212 per share per anmmum (as adjusted for any subscquent stock splits, stock
dividends, recapitalizations or the like), payable when, as, and if declared by the Board of
Direciots. Such dividends shall not be cutpulative. The holders of the outstanding Serics A
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Prefetred Stock, Series B Preferred Stock and Saics C Preferred Stock can waive any dividend
preference that such holders shall be cutitled to reccive mder this Section 1 upon the affirmative
Vvote or written consent of the holders of at least a mzjority of the shares of Series A Preferred
Stock, Series B Preferrcd Stock and Serjes C Preferred Stock then ontstanding,

2. Liqudarion Preferenee.

(8 In the event of any liquidation, dissolution or winding up of tiis
corparation, either voluntary or involuntary, subject to the rights of any secies of Preferred Stock
that may from time to time come into existence, the holders of Scries A Preferred Stock, Series B
Preferred Stock and Series C Preferred Stock shall be entitled to rective, prior and in preference
to any distribution of amy of the assets of this corporation o the holders of Comrmon Stock by
rcason of their ownership thereof, (§) in the case of the Sezies A Preferred Stock, an amount per
share equal 10 $0.2675 for each ontstanding share of Series A Preferred Stock (the “Original
Series A Issue Price”), plus declared bt unpaid dividends on soch share (subject 1o adjustment
of such fixed doller amounts for any subsequent stock sphits, steck dividends, combinations,
recapitalizations or the like), (ii) in the case of the Series B Preferred Stock, an amoimt per share
equal to $2.45 for each outstanding share of Scries B Preferred Stock (the “Original Scries B
Issue Price™), plus declared bur wmpaid dividends on such share (subject to adjustment of such
fixed dollar amounts for any subsequent stock splits, stock dividends, corabinations,
recgpitalizations or the like) and (jii) in the case of the Series C Preferred Stock, a amount per
share equal to $2.65 for each outstanding share of Series C Prefured Stock (the “Original
Seies C Issue Price™), plus declared but unpaid dividends on such share (subject to adjustment
of such fixed dollar amounts for any subsequent stock splits, stock dividends, combinations,
recapitalizations or the like). Ifupon the occurrence of such cvent, the assets and fimds available
to be distibuted among the holders of the Series A Preferred Stock, Scrics B Preferred Stock and
Series C Preferred Stock shell be insufficient to permit the payment 10 such holders of the ful
aforesaid preferentizl amounts, then, subject to the Tights of any serics of Preferred Stock that
may from time 1o time come into existence, the entire assets and funds of this corporation legally
available for distribution, shall be distributed ratably among the holders of the Scries A Preferred
Stock, Series B Preferred Stock and Series C Preferred Stock in proportion to the amoumt of such
stock owned by each such holder. '

(®)  Upon completion of the distribution required by subsection (2) of this
Section 2, all of the remaining asscts of this carporation available for distribution to stockholders
shall be distributed among the holders of Common Stock pro rata based on the number of shares
of Camraon Stock held by each.

: © @ For purposes of this Section 2, a liquidation, dissolution or winding
up of this corporation shall be deemed 10 be occasioned by, or to include (A) the acquisition of
this corporation by another cotity by means of any transaction or sedes of related transactions
(including, without Yimitation, any reorganization, merger or consolidation) that results in the
Transier of fifty percent (S0%) or morc of the outstanding voring power of this corporation; or
(B) a salc of all or substantially all of the assets of this corporation.
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‘ (i)  Inany of such events, if the consideration received by this
corporation is other than cash, its value will be deemed its fair market value. Any securities shall
be valued as follows: v

‘ (4)  Sccuritics not subjest to investment lefter or other
similar restrictions on free marketability covered by (B) below:

‘ (1)  Iftraded om a securities exchange or through
the Nasdaq Nationa] Market, the value shall be deemed to be the averape of the closing prices of
the securiies on such cxchange of system over the tirty (30) day period ending thres (3) days
prior ta the closing; - ' '

(2  IHactively traded over-the-counter, the value
shall be deemed 1o be the average of the closing bid or sale prices (whichever s applicable) over
Ithcthirty (30) day period ending three (3) dayspﬁortoﬂmclosing; and il

‘ : (3}  Ifthere is no active public market, the value
shall be the fair market value thereof, 2s mutually determined by this corporation and the holders
of at least a majority of the voting power of all then outstding shares of Preferred Stock.

(B) The method of valation of securities subject to
investment letter or other restrictions on free marketability (other than restrictions arising solely
by virtue of a stockholder’s status as n affiliate or former affiliste) shall be to make an
appropriate discount from the market value determined as above in (A) (1), @) or (3) ta Teflect
the approximate fair market value thereof, as mumally determined by this corporation and the
holders of at least a majority of the voting power of all then outstanding shares of such Preferred
Steck.

(i) In the cvent the requircments of this subsection 2(c) are not
complied with, this corporation shall forthwith either;

(A)  cause such closing to be postponed until such time
as the requitements of this Section 2 have beea complied with; or '

(B)  cance] such fransactiom, in which event the rights,
preferences and privileges of the holders of the Series A Preferred Stock, Series B Preferred
Stock and Series C Preferred Stock shall revert 10 and be the same as such Hghts, preferences and
puvileges cxisting immedjately prior to the date of the first notice refencd fo in
subsection 2(c)(iv) hereof.

(tv)  This corporation shall give ecach holder of record of
Series A Preferred Stock, Series B Preferred Stock and Series C Preferred Stock written notice of
such ifmpending transaction not later than twenty (20) days prior 1o the stockholders’ mecting
called 1o approve such transaction, or twenty (20) dzys prior to the closing of such transaction,
whichever is earlicy, and shall also notify such holders in writing of the final =pproval of such
uensaction. The first of such notices shall describe the material terms and condifions of the
impending transaction and the provisions of this Section 2, and this corporation shall thereafter
give such holders prompt natice of any material changes. The transaction shall in no event take
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place sooner than twenty (20) days after this corporation has given the first notice provided for
herein or sooner than fen (10) days afler this corporation has given notice of any material
changes provided for herein; provided, however, that such periods may be shortened upen the
written causent of the holders of Prefearcd Stock that are entitied to such notice tights or similar
police rights and thar represent at least 2 majority of the voting power of all then outstanding
shares of such Preferred Stock.

3. Redemption. The Preferred Stock is not redesmable.

4. Conversion. The holders of the Preferred Stock shall have conversion
Tights as follows (the “Conversion Rights™): .

(@  Right to Convert Each share of Series A Prefarred Stock, Series B
Preferred Stock and Series C Preferred Stock shall be convertible, at the aption of the holder
thereof, af any time after the date of issnance of such share at the office of this corporation or any
transfer agent for such stock, mnto such number of filly paid snd nonassesszble shares of
Common Stock as is determined by dividing the Original Issue Price for such scrics by the
Conversion Price applicable to such share, determined as hereafter provided, tu effect on the date
the certificate is surrendered for conversion. The initia] Conversion Price per share for shares of
Series A Preferred Stock shall be the Original Series A Issue Price, the initial Conversion Price
per share for shares of Series B Preferred Stock shall be the Original Series B Issue Price and the
mitial Conversion Price per share for shares of Series C Preferred Stock shall be the Original
Sexies C Issue Price; provided, however, that the Conversion Price for the Series A Preferred
Stock, Series B Preferred Stock and Series C Preferred Stock shall he subject to adjustment as set
forth in subsection 4(d).

' (t)  Automatic Conversion. Each share of Prefrred Stock shall automatically
be converted into shares of Comumon Stock at the Conversion Price at the time in effect for such
Preferred Stock immediately upon the earlier of () this corporation’s-sele of its Commen Stock
In a firm commitment underwritten public offering pursuant to a registration statement on
Form 8-1 or Form SB-2 (or any successor form) under the Securities Act of 1933, as amended,
(the “Securities Act”), the public offering price of which was not less than $4.00 per share (as
adjusted for any stock splits, stock dividends, recapitalizations or the Iike) and $25,000,000 in .
the aggregate or (i) the date specificd by written consent or agreement of the holders of at least
two-thirds of the then outstanding shares of Preferred Stock. :

(©  Meghenics of Conversion. Before any holder of Preferred Stock shall be
eafitled to convert the samc into shares of Common Stock, he or she shall smender the
certificate or cestificates therefor, duly endorsed, at the office of this corporation or of any
transfer ageunt for the Prefemed Stock, and shall give written notice to this cotporation at its
principal corparate office, of the election to convert the same and shall siate therein the name or
names in which the certificate or catificates for shares of Common Stock are to be issped. This
| corporation shall, as soon es practicable thereaftey, issue and deliver at such office to such holder
of Preferred Stock, or to the nominee or nominees of such holder, 2 certificate or certificates for
the number of shares of Cammon Stock to which such holder shall be entitled as aforesaid. Such
conversion shall be decmed to bave been made umgnediately prior to the close of business o the
datc of such surrender of the shares of Preferred Stock to be copverted, and the person or persons
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cntitled 10 roeeive the shares of Common Stock issuable upaon such conversion shall be treared
for all purposes as the record holder or holders of such shares of Comman Stock 2s of such date,
If the conversion s in connection with an underwritten offering of securities; registered pursuant
to the Securities Act, the conversion may, at the option of any holder tendering Preferred Stock
for conversion, be conditioned upon the closing with the underwriters of the sale of securities
pursuant to such offering, in which event the persons extitled to receive the Commeon Stock upon
conversion of the Preferred Stock shall not be desmed to have converted such Series A Preferred
Stock, Series B Preferred Stock or Series C Preferred Stock uptil immediately priar to the closing
of such sale of securities. ‘

(@  Conversion Price Adjustments of Preferred Stock, The Conversion. Price
‘of the Series A Preferred Stock, Series B Preferyed Stock and Series C Preferred Stock shall be
subject o adjustment from time to time as follows:

: (D  In thc event this corporation should st any time or from
time to time after the date of filing of this Amended and Restated Certificate of Incorporation fix
a record date for the effectuation of & split or subdivisicn of the outstanding shares of Common
Stock or the determination of holders of Common Stock entitled to receive a dividend ar other
distribution payable in additionsl shares of Common Stock or other securities or rights
convextible into, or entitling the holder thereof to receive directly or indirectly, additional shares
of Common Stock (hereinafier referred to as *Common Stock Equivalents™) without payment of
any consideration by such holder for the additional shares of Common Stock or the Common
Stock Bquivalents (including the additional shares of Common Stock issuable upon comversion
or exercise thereof), then, as of such record date (or the date of such dividend distibution, splhit
or subdivision if no record date is fixed), the Conversion Price of the Series A Preferred Stock,
Setics B Preferred Stock or Sezies C Preferred Stock shall be appropriately decreascd so that the
number of shares of Comman Stock issuable on conversion of each shars of such series shall be
increased in proportion to such incresse of the aggregste of shares of Commen Stwock outstanding
and those issusble with respect to such Cormmen Stock Equivalents.

@)  If the number of shares of Commmnon Stock owtstanding at
any time after the date of filing of this Amended and Restated Certificate of Incorporation is
decreased by 2 combination of the outstanding shares of Common Stock, then, following the
record date of such combination, the Conversion Price for the Series A Preferred Stock, Series B
Prefexred Stock or Series C Preferred Stock shall be appropriately increased so that the wumber
of shares of Common Stock issuable on conversion of each share of such series shall be
decreased in proportion to such decrease in outstanding shares.

(¢  Other Distributions. In the event this corporation shall declere a
dismibution payable in securitics of other persons, evidences of. indebtedness issued by this
corporation or other persons, assets (excluding cash dividends) or options or rights not referred
1o in subsection 4(d)(i), then, in each such case for the purpose of this subsection 4(c), the
holders of the Series A Preferred Stock, Series B Preferred Stock and Scges C Prefemred Stock
shall be catitled to a proportionatc share of any such distribution as though they were the halders
of the number of shares of Common Stock of this corporation inte which their shares of Seres A
Preforred Stock, Series B Preferred Stock and Series C Preferted Stock are convertible as of the
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record date fixed for the determination of the holders of Common Stock of this corperation
eatitled to receive such distribution.

(®  Recapitalizgtions. If at eny time or from time to tme there shall be a
recapitalization of the Common Stock (other than a subdivision, combination or merger or sale
of assets transaction provided for elsewhere in this Section 4 or Section 2) provision shall be .
made so thar the holders of the Series A Preferred Stock, Serjes B Preferred Stock and SeriesC
Preferred Siack shall thercafler be entitled o receive upon conversion of the Scries A Preferred
Stock, Series B Preferred Stock and Secies C Preferred Stock the mmber of shares of stock or
other securities or property of the corporation or otherwise, 1o which = holder of Common Stock
deliverable upon conversion would have been entitled op such recapitalization. In agy such case,
appropriate adjustment shall be made in the application of the provisions of this Section 4 with
respect to the rights of the holders of the Serics A Preferred Stock, Series B Preferred Stock and
Sexies C Preferyed Stock after the recapitalization to the end that the provisions of this Section 4
(including adjustment -of the Conversion Price then in effect and“the number of shares
purchasable upon conversion of the Series A Preferred Stock, Series B Prefemred Stock and
Series C Preforred Stock) shall be applicable after that event as nearly equivalent as may be
practicable.

(&)  NoImpairment. This corporation will not, by amendment of its Amended
and Restated Certificate of Incorporation or through any reorganization, recapitalization, transfer
of assets, consolidation, merger, dissohrtion issuc or sale of securities or any other vohmitary
action, avoid or seek to avoid the observauce or performance of any of the terms 10 be observed
or paformed hereunder by this corporation; but will at all times fa good faith assist jn the
carrymg ont of all the provisions of flis Section 4 and in the taking of all such action as may be
nccessary or appropuiate in order to protect the Conversion Rights of the haiders of the Serias A
Preferred Stock, Series B Preferred Stock and Series C Preferred Stock agginst impatrment,

()  NoFractional Shares and Certificate as to Adjustmepts.

()  No fractional shares shall be issued upon the conversion of
any share or shares of the Series A Preferred Stock, Serics B Preferred Stock and Sesies C ‘
Preferred Stock, and the number of shares of Common Stock to be issued shall be rovmded to the
nearest whole share. ‘Whether or not fractional shares are issuablc upon such conversion shall be
‘determumed on the basis of the total number of ghares of Series A Preferred Stock, Series B
Preferred Stock and Series C Proferred Stock the holder is et the time converting into Common
Stock and the number of shares of Commonr Stock issuable upon such aggregate conversion.

(i)  Upon the ocenrrence of cach adjustment or readjustment of
the Conversion Price of Series A Preferred Stock, SeriesR Preferred Stock and Series C
Preferred Stock pursuant to this Sectiond, this corporation, at its expense, shall prompily
compute such adjustment or readjustment in accardance with the terms hereof and prepare and
furnish to each holder of Series A Prcfared Stock, Scries B Prefared Stock and Series C
Preferred Stock a certificate setting forth such adjustment or readjustment and showing ia detail
the facts upon which such adjustment or readjustment is based. This corporation shall, upon the
writien roquest at any time of amy holder of Series A Preferred Stock, Series B Preferred Stock
and Senes C Preferred Stock, furmish or cause 1o be furnished to such holder 2 like certificate
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setting forth (A) such adjustment and readjustment, (B) the Conversion. Price for such series of
Preferred Stock at the time in effect, and (C) the number of shares of Common Stock and the
amounyt, if any, of other property that at the time would be received upon the conversion of a
share of Series A Preferred Stock, Series B Prefemred Stock or Series C Preferred Stock

@ Notices of Record Date. In the eveat of any taking by this corporation of a
record of the holders of any class of securities for the purpose of determining the holders thereof
who are entitled 1o receive any dividend (other than a cash dividend) or other distribution, any
right to subscribe for, purchase or otherwisc acquire any sharcs of stock of any class or any other
securities Of propetty, or 1o receive any other right, this corporation shall mail to each holder of
Series A Prcferved Stock, SeriesB Preferred Stock and Series C Preferred Stock, at least
twenty (20) days prior 1o the dare specified thercin, a notice specifying the datz on which any
such record s to be taken for the purposc of such dividend, distribution or right, and the amount
end character of such dividend, distribution or right.

® ervatiog o suable T versiog, This corporation shall at
al] timnes reserve and keep available out of its authorized but unissued shares of Cormmon Stock,
solely for the purpose of effecting the conversion of the shares of the Serics A Preferred Stock,
Seties B Preferred Stock and Series C Preferred Stock, such number of its shares of Common
Stock as shall from time to time be sufficient to effect the conversicn of all outstanding shares of
the Series A Preferred Stock, Series B Preferred Stock and Series C Preferred Stock; and if at
auy time the number of authorized but unissued shares of Common Stock shall not be sufficient
to effect the conversion of all then outstanding shares of the Serics A Preferred Stock, Series B
Preferred Stock and Series C Preferred Stock, n addition 1o such other remedies as shall be
available to the holder of such Preferred Stock, this corporation will take such corporate action as
may, i the opinion of its counsel, be necessary Lo increase its authorized but unmissued shares of
Common Stock to such number of shares as shall be sufficient for such purposes, including,
without limitation, engaging in best efforts to obtain the requisite stockholder approval of any
necessary amendment 1o this Amended and Restated Certificate of Incotporation.

® Notices. Any notice required by the provisions of this Sectecn 4 to be
given to the bolders of shares of Series A Prefeaed Stock, Series B Preferred Stock and Series C
Preferred Stock shall be deemed given if deposited in the United States mail, postage prepaid,
and addressed to sach holder of record at bis address appearing on the books of this corporation.

5. Votipg Rights.
@) Geperal Voting Rights. The holder of cach share of Series A Preferred

SIOCk~ Series B Preferred Stock and Series C Preferved Stock shall have the right to one vote for
cach share of Common Stock into which such Series A Preferred Stock, Series B Prefemred Stock
or Series C Preferred Stock could then be converted, and with respect to such vote, such holder
shall have full voting rights and powers equal to the voting rights and powess of the holders of
Common Stock, and shall be entitled, notwithstanding any provision bereof, o notice of any
stockholders” meeting in accordance with the bylaws of this corporation, and shall be entitled 1o
vote, together with holders of Common Stock, with respect to any question upon which holdets
of Corumon Stock have the right to vote. Fractional votes shall not, however, be permitted and
any fractional voting rights available on au as-converted basis (after aggregating all shares into
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which shares of Series A‘mer:rrcd Stock, Series B Preferred Stock or Series C Preferred Stock
beld by each holder could be converted) shall be rounded to the nearest whole number (with one-
half being rounded upward). :

(b)  Voting for the Election of Directors. As long as at least a majority of the
shares of Series A Preferred Stock aoriginally issued remain ourstanding, the holders of such
shares of Series A Preferred Stock shall be entitled to clect two (2) directors of this corporation
ut cach annual election of directors. The halders of outstanding Common Stock shall be entitled
to elect one (1) director of this corporation at each annual clection of directors. The halders of
Series A Preferred Stock, Series B Preferred Stock, Series C Preferred Stock and Commsn Stock
{voting together as 2 single class and not as separate scTies, and op an as-converted basis) shall
be entitled to elect any remairing directors of this coyporation. In the casc of any vacancy (other
than a vacancy causcd by removal) in the office of & director occunring amang the directors
clected by the holders of a class or series of stock pursuant to this Section 5(b), the rernaining
directars so clected by that class or scries may by affimative vote of 2 majority thereaf (or the
remaming director so elected if there be but one, or if there are no such directors remaining, by
the affirmative vote of the holders of a majerity of the shares of that class or series), clect 2
successor of successors to hold office for the nnexpired term of the director or directors whose
place or places shall be vacant. Any director who shall have been elected by the holders of a
class or seties of stock or by any directors o clected as provided in the immediately preceding
scatence hereof may be removed during the aforesaid term of office, either with or without
cause, by, and only by, the afhiumative voic of the holders of the majority of the shares of the
class or series of stock entitled to clect such director or directors, given cither at a special
meeting of such stockholders duly called for that purpose or pursuant to 2 written consent of
stockholders, and any vacancy thereby ereated may be filled by the holders of that class or series
of stock represcnted at the meeting or pursuant to unanimous Written consent.

6. tectiv isi

., (@)  Subject 1o the rights of any series of Preferred Stock that may from time o
time come into existence, 50 long as &t least a majority of the shares of Preferred Stock originally
issued remain outstanding, this corpowmtion shall not without first obtaining the approval (by vote
or written consent, as provided by law) of the holders of at least = majority of the then
outstanding shares of Preferred Stock:

(6] sel], convey, or otherwise dispose of all or substantially all
of its property or busimess ar merge into or cansolidate with amy other corparation (other than a
wholly-owned subsidiary corporation) or effect any transaction or series of velated transactions in
which more than fifty percent (S0%) of the voting power of this corporation is disposed of:

(@)  authorize or issue, or obligate itsclf to issue, any other
equity secunty, inclnding any other security convertible into or cxexcisable for any equity
security, having a preference over. or being on a parity with, the Preferred Stock with respect to
di’:ridcnds, liguidation, redemption or voting;

(i)  redeem, purchase or otherwise acguire (or pay imto or set
aside for a sinking fund for such purpose) any share or shares of Preferred Stock or Common
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Stack; provided, however, thar this restriction shall not appiy te the repurchase of shares of
Commeon Stock fiom employees, officers, directors, consultants or other persons performing
scrvices for this corporation or any subsidiary pursuant to agreements under which this

" corporation has the option 1o repurchasc such sharcs st cost upon the occurrence of certain
events, such as the termination of employmeat; :

(v)  liquidatc, dissolve or wind-up the corporaton;

(v) change the authorized number of direclors of this
corporation; or

D) pay'any dividend on the shares of Common Stock.

(b)  As long as any of tho shares of Series A Preferred Stock originally issued
Temain outstanding, this corporation shall not without first obtaining the approval (by vote or
written conscnt, as provided by law) of the holders of et least a msjority of the then outstanding
shares of Series A Preferred Stack (voting together as a single class and not as separate series
and on an as-converted basis):

o alter or change the nights, preferences or povileges of the
shares of Senies A Preferred Stock so as to affect adversely the shares; or

(1)  increase or decrecase (other than by redemption or
conversion) the total numbcr of authorized shares of Series A Preferred Stock

{©) -As long as auy of the sharcs of Series B Preferred Stock orginally issued

remain owtstanding, this corporation shall not without first obtaining the approval (by vote or

_ writien consent, as provided by law) of the holders of at least a majority of the then outstmding

shares of Series B Preferred Stock (voting together as a single class and not 25 scparate series
and on an as-converted basis): -

@ alter or chanpe the rights, preferences or privileges of the
shares of Series B Preferred Stock so as to affect adversely the shares; o

(i) 1Incresse or dauc'asc (other thar by redemption or
conversion) the total number of authorized shares of Series B Preferred Stock.

@ As long as any of the shares of Series C Preferrcd Stock originally issued
remain outstanding, this corporation shall not without first obtaining the approval (by vote or
written consent, as provided by law) of the holders of ar least a majority of the then outstanding
shares of Series C Preferred Stock (voting together as a single class and not as scparate serics
and on an as-converted basis):

@) alter or change the nights, preferences or privileges of the
shares of Secies C Preferred Stock so as to affect adverscly the shares; or

(i) increase or dectease (other than by redemption or
convcrsxon) the total number of awthorized shares of Series C Preferred Stock.
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7. Sratus of Converted Stock. In the event any shares of Series A Preferred
Stock, Series B Preferred Stock or Series C Preferred Stock shall be converted ints Common
Stock pursuant to Section 4 bereof, the shares so converted shall be cancelled and shall not be
issuable by this corporation. The Amended and Restated Certificate of Incorporation of this
corporation shall be appropriately amended to effiect the cotresponding reduction in this
corporation’s authorized capital stock. :

C. Common Stock. The tights, prefarences, privileges and rcstictions
granted to and imposcd on the Common Stock ase as set forth below in this Article IV(C).

1. Dividcnd Rights. Subject 1o the prior rights of holders of all classes of
stock at the time outstanding having prior rights as to dividends, the bolders of the Common
Stock shall be entifled to receive, when and as declared by the Board of Dircctors, out of any
assets of this corparation legally availzble therofor, such dividends as may be declared from time
to time by the Board of Directors.

2. Liguidation Rights. Upon the liquidation, dissolution or winding up of
this corporation, the assets of this corporation shall be distributed 2s provided in Section 2 of
Division (B) of Article IV hereof.

3. Redemptjon. The Common Stock is not redesmable.

4 Voting Rights. The bolder of =ach share of Common Stock shall have the-
right to one vote for each such share, and shall be entitled to notice of any stockbolders® meeting
in sccordance with the bylaws of this corporation, and shall be entitled to vote upon such matters
and in such mamner as may be provided by law.
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ARTIAEYV

Except as otherwise provided in this Amended and Restated Cetificate of
Incorporation, in furtherance and not in Lmitation of the powers conferred by statute, the Board
of Directors is expressty anthorized to make, repeal, alter, amend and rescind eny ot all of the
Bylaws of this corporation. '

ARTICLE VI

The number of directors of this corporation shall be fixed fom time to time by a
bylaw or amendment thereof duly adopted by the Board of Directors ot by the stackholders.

ARTICLE VII

Elections of directors need not be by wrtten ballot unless the Bylaws of this
corporation sball so provide.

ARTICLE VIII

Meetings of steckholders may be held within or without the State of Delaware, as
the Bylaws may provide. The books of this corporation may be kept (subject to any provision
contained in the statutes) outside the State of Deleware at such place or places as may be
designated from time to time by the Board of Directors or in the Bylaws of this corporation.

ARTICLEIX

A director of this corporation shell, to the fullest cxtent permitted bry the General
Corporation Law as it now cxists or as it mmay hereatter be amended, pot be personally liable to
this corporation or its stockholders for monetary dammages for breach of fiduciary duty as a
. director, except for Eability () for any breach of the directar’s duty of loyalty to this carporatian
or its stockholders, (if) for acts or amissions not in good faith or that iovolve intentional
miseonduct or 2 knowing violation of law, (i) under Section 174 of the General Corporation
Law, or (iv) for any transaction from which the director desived any fmproper personal benefit.
1f the General Corporation Law is amended, after epproval by the stockholders of this Article, o
authorize corporation action further elimmating or limiting the persopal Liability of directors,
then the Hability of a director of this corporation shall be eliminated or limited to the fullest
exten! pexmuitted by the General Corporation Law, as so amended.

Any amendment, repeal or modification of this Arucle IX, or the adoption of amy
provision of this Amended and Restated Certificatc of Incorporation incomsistent with thus
Ariicte IX, by the stockholdexs of this corpovation sball not apply to ar adversely affect any nght
or protection of a director of this corporation existing at the tme of such amendmeat, repeal,
mwodification or adoption.
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ARTICLEX

This corporation reserves the right 1o amend, alter, change or repeal any provision
contained in fhis Amended and Restated Coruficate of Incorporation, in the manner now or
hereafier prescribed by stamte, and all rights conferred upon stockholders herein ere granted
subject to this reservation

ARTICLEX1

To the fallest extent permitted by applicable law, this corporation is antharized 10
provide indemmification of (and advancement of cxpenses 10) agents of this cexporation (and any
other persans to Wwhich General Corporation Law pamils this corporation to provide
ipdemnification) Chrough bylaw provisions, agrecments with such agents or other persons, vote
of stockholders or disinteresied directors or otherwise, in excess of the indcmnification and
advancement otherwise permitted by Section 145 of the General Corporation Law, subject only
to limits created by applicable General Corporation Law (statutory or non-statutory), with
respect @ actions for breach of duty to this corporation, its stockholders, and others.

Any amendment, repeal or modification of the foregoing provisions of this
Article XT shall not adversely affect =my right or protection of a director, officer, agent, or other
person existing at the time of, or increase the liability of any director of this corporation with

respect fo any acts or omissions of such director, officer or agent occuming prior 10, such
amendment, repeal or modification. :

x = =%

. THIRD: The forcgoing emendment and restatement was epproved by the
holders of the requisite number of shares of said corporation in aceordance with Section 228 of
the General Corporation Law.

FOURTH: That seid amendment and restatement Was doly adopted in
accordance with the provisions of Section 242 and 245 of the General Corporation Law. :
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IN WITNESS WHEREOF, this Amended and Restated Certificate of
[ncorporation has been executed by the President and the Scerctary of this corporation on this
15™ day of September, 2000.
c Spiegelman
Yayne Spiegelman , President aed CEO
{5/ Dan Bawm
Dan Baum, Secretary
GRS VFH\257401v¢
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