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AGREEMENT AND PLAN OF MERGER
by and among
ANDREW CORPORATION,
ADIRONDACKS, INC.
and
ALLEN TELECOM INC.
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AGREEMENT AND PLAN OF MERGER

AGREEMENT AND PLAN OF MERGER, dated as of February 17, 2003 (this
“Agreement”), by and among Andrew Corporation, a Delaware corporation (“Parent”),
Adirondacks, Inc., a Delaware corporation and a wholly owned Subsidiary of Parent (“Sub”),
and Allen Telecom Inc., a Delaware corporation (the “Company®).

WHEREAS, the Boards of Directors of Parent and Sub and the Company deem it
advisable and in the best interests of their respective stockholders that Parent acquire the
Company pursuant to the terms and conditions of this Agreement, and, in furtherance of such
acquisition, such Boards of Directors (and Parent as the sole stockholder of Sub) have approved
this Agreement and the merger of the Company with and into Sub in accordance with the terms
of this Agreement and the General Corporation Law of the State of Delaware (the “DGCL”);
and

WHEREAS, for federal income tax purposes, it is intended that the Merger shall qualify
as a reorganization within the meaning of Section 368(a) of the Internal Revenue Code of 1986,
as amended (the “Code”).

NOW, THEREFORE, in consideration of the foregoing and the respective
representations, warranties, covenants and agreements set forth herein, the parties hereto agree as
follows:

ARTICLE L

THE MERGER

Section 1.1,  The Merger. In accordance with the provisions of this Agreement and the
DGCL, at the Effective Time (as defined in Section 1.2), the Company shall be merged with and
into Sub (the “Merger™), the separate existence of the Company shall thereupon cease, and Sub
shall be the surviving corporation in the Merger (sometimes hereinafter called the “Surviving
Corporation”) and shall continue its corporate existence under the laws of the State of
Delaware. The Merger shall have the effects set forth in Section 259 of the DGCL. At Parent’s
option, the Merger may be structured so that (i) any direct Subsidiary of Parent other than Sub is
merged with and into the Company or (ii) the Company is merged with and into Parent or any
direct Subsidiary of Parent. In the event of such an election by Parent, the parties hereto agree to
execute an appropriate amendment to this Agreement in order to reflect such election.

Section 1.2.  Effective Time of the Merger. The Merger shall become effective at the
time of filing of a properly executed Certificate of Merger in the form required by and executed
in accordance with the provisions of the DGCL. The parties to this Agreement shall cause such
filing to be made simultaneously with the Closing (as defined in Section 1.3). When used in this
Agreement, the term “Effective Time” shall mean the date and time at which the Merger shall
become effective. :
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Section 1.3.  Closing. The closing of the transactions contemplated by this Agreement
(the “Closing”) shall take place at the offices of Gardner Carton & Douglas LLC, 191 N.
Wacker Drive, Suite 3700, Chicago, Illinois, at 10:00 a.m., local time, on the day on which all of
the conditions set forth in Article VIII (excluding conditions that, by their nature, cannot be
satisfied until the Closing Date, but subject to the fulfillment or waiver of those conditions) are
satisfied or waived (subject to applicable law) or on such other date and at such other time and
place as Parent and the Company shall agree (such date, the “Closing Date”).

ARTICLE IL.

THE SURVIVING CORPORATION

Section 2.1.  Certificate of Incorporation. The Certificate of Incorporation of Sub in
effect at the Effective Time shall be the Certificate of Incorporation of the Surviving Corporation
until amended in accordance with applicable law, except that the name of the Surviving
Corporation shall be “Allen Telecom Inc.”

Section2.2. By-Laws. The By-Laws of Sub as in effect at the Effective Time shall be
the By-Laws of the Surviving Corporation until amended in accordance with applicable law.

Section 2.3. Directors and Officers of Surviving Corporation.

(@  The directors of Sub at the Effective Time shall be the initial
directors of the Surviving Corporation, and each shall hold office from the Effective Time until
his respective successor is duly elected or appointed and qualified in the manner provided in the
Certificate of Incorporation or By-Laws of the Surviving Corporation or as otherwise provided
by law.

()  The officers as set forth on Exhibit A shall be the initial officers of
the Surviving Corporation, and each shall hold office until his respective successor is duly
elected or appointed and qualified in the manner provided in the Certificate of Incorporation or
By-Laws of the Surviving Corporation or as otherwise provided by law.

Section 2.4. Directors and Officers of Parent. The directors of Parent at the Effective
Time shall continue as the directors of Parent after the Effective Time; except that Parent shall
cause the number of directors serving on its board to be increased to twelve (12) and cause Philip
Wm. Colburn and Robert G. Paul to be elected to the board to hold office from the period
commencing one (1) business day after the Effective Time until their respective successors are
duly elected or appointed and qualified in the manner provided in the Certificate of Incorporation
or By-Laws of Parent or as otherwise provided by law.

Section 2.5. Certificate of Incorporation of Parent. At the Effective Time, the
Certificate of Incorporation of Parent shall be amended and restated substantially in the form of
Exhibit B (the “Amended and Restated Charter™).
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ARTICLE III.

CONVERSION OF SHARES

Section3.1. Exchange Ratio, At the Effective Time, by virtue of the Merger and
without any action on the part of the holder thereof:

(@  Each share of Company Common Stock issued and outstanding
immediately prior to the Effective Time (other than shares to be canceled in accordance with
Section 3.1(f)) shall be converted into the right to receive a number of shares of Common Stock,
par value, $.01 per share of Parent (the “Parent Common Stock™), equal to 1.775 (the
“Exchange Ratio™), payable upon the surrender of the certificate (or a lost security affidavit in
form satisfactory to Parent) formerly representing such share of Company Common Stock in
accordance with Section 3.2 hereof.

(b)  Each outstanding share of Common Stock, $0.01 par value per
share (“Sub Commen Steck”), of Sub issued and outstanding immediately prior to the Effective
Time shall be converted into and become one fully paid and nonassessable share of Common
Stock, par value $.01 per share, of the Surviving Corporation.

(¢)  Each outstanding share of Series D 7.75% Convertible Preferred
Stock of the Company, no par value per share (the “Company Preferred Stock”), issued and
outstanding immediately prior to the Effective Time (other than shares to be canceled in
accordance with Section 3.1(f)) shall be converted into the right to receive one share of Series A
7.75% Convertible Preferred Stock of Parent, no par value per share (“Parent Preferred
Stock®), authorized pursuant to the Amended and Restated Charter, payable immediately upon
the surrender of the certificate (or a lost security affidavit in form satisfactory to Parent) formerly
representing such share of Company Preferred Stock in accordance with Section 3.2 of this
Agreement. Shares of Parent Preferred Stock shall have, in respect of Parent, the same powers,
preferences and relative participating, optional or other special rights and the qualifications,
limitations or restrictions thereon as the shares of Company Preferred Stock had in respect of the
Company immediately prior to the Effective Time. Prior to the Closing, Parent shall take all
‘corporate action necessary to reserve for issuance a sufficient number of shares of Parent
Common Stock for delivery upon conversion of the Parent Preferred Stock.

(d)  As aresult of the Merger and without any action on the part of the
holders thereof, at the Effective Time, all shares of Company Common Stock and Company
Preferred Stock shall cease to be outstanding and shall be canceled and retired and shall cease to
exist, and each holder of a certificate or certificates which immediately prior to the Effective
Time represented any such shares of Company Common Stock (“Commen Certificates”) or of
Company Preferred Stock (“Preferred Certificates” and together with the Common
Certificates, the “Certificates™) shall thereafter cease to have any rights with respect to such
shares of Company Common Stock or Company Preferred Stock, respectively, except as
provided herein or by law.
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(e)  Each outstanding option to purchase Company Common Stock
(each, a “Company Stock Option™) shall be assumed or otherwise provided for by Parent as
more specifically provided in Section 7.8.

® All shares of Company Common Stock and Company Preferred
Stock that, in either case, are (i) held by the Company as treasury shares or (ii) owned by Parent
or any wholly-owned Subsidiary of Parent shall be canceled and retired and cease to exist, and
no securities of Parent or other consideration shall be delivered in exchange therefor. As used in
this Agreement, the term “Subsidiary” means, with respect to any party, any corporation or
other organization, whether incorporated or unincorporated, of which (1) such party or any other
Subsidiary of such party is a general partner excluding partnerships, the general partnership
interests of which held by such party or any Subsidiary of such party do not have a majority of
the voting interest in such partnership or (2) at least a majority of the securities or other interests
having by their terms ordinary voting power to elect a majority of the board of directors or others
performing similar functions with respect to such corporation or other organization that is
directly or indirectly owned or controlled by such party and/or one or more of its Subsidiaries.

Section 3.2. Exchange of Company Stock; Procedures.

(@)  Prior to the Closing Date, Parent shall designate a bank or trust
company reasonably acceptable to the Company to act as Exchange Agent hereunder (the
“Exchange Agent”). As soon as practicable after the Effective Time, Parent shall deposit with
or for the account of the Exchange Agent stock certificates representing the number of shares of
Parent Common Stock and Parent Preferred Stock issuable pursuant to Section 3.1 in exchange
for outstanding shares of Company Common Stock or Company Preferred Stock, which shares
of Parent Common Stock and Parent Preferred Stock shall be deemed to have been issued at the
Effective Time. Parent agrees to make available directly or indirectly to the Exchange Agent
from time to time as needed, cash sufficient to pay cash in lieu of fractional shares pursuant to
Section 3.4 and any dividends and other distributions pursuant to Section 3.3.

(b)  Promptly after the Effective Time, Parent shall cause the Exchange
Agent to mail to each holder of record of a Certificate that was converted pursuant to Section 3.1
into the right to receive shares of Parent Common Stock or Parent Preferred Stock, as the case
may be (i) a form of letter of transmittal (such letter to be reasonably acceptable to the Company
prior to the Effective Time) specifying that delivery shall be effected, and risk of loss and title to
the Certificates shall pass, only upon proper delivery of the Certificates to the Exchange Agent
~ and (ii) instructions for use in surrendering such Certificates in exchange for certificates
representing shares of Parent Common Stock or Parent Preferred Stock, as the case may be.
Upon surrender of a Certificate for cancellation to the Exchange Agent, together with such letter
of transmittal, duly executed, the holder of such Certificate shall be entitled to receive in
exchange therefor (x) a certificate representing that number of whole shares of Parent Common
Stock or Parent Preferred Stock, as the case may be, which such holder has the right to receive
pursuant to the provisions of this Article III, (y) a check in an amount equal to the cash in lieu of
any fractional shares of Parent Common Stock to which such holder is entitled pursuant to
Section 3.4, afier giving effect to any required tax withholdings, and the Certificate so
surrendered shall forthwith be cancelled and (z) any dividends or distributions to which such
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holder may be entitled pursuant to Section 3.3. In the event of a transfer of ownership of
Company Common Stock or Company Preferred Stock which is not registered in the transfer
records of the Company, a certificate representing the proper number of shares of Parent
Common Stock or Parent Preferred Stock, as the case may be may be issued to a transferee if the
Certificate representing such Company Common Stock or Company Preferred Stock is presented
to the Exchange Agent, accompanied by all documents required to evidence and effect such
transfer, and by evidence that any applicable stock transfer taxes have been paid. Until
surrendered as contemplated by this Section 3.2(b), each Certificate shall be deemed at any time
after the Effective Time to represent only the right to receive upon such surrender a certificate
representing shares of Parent Common Stock or Parent Preferred Stock, as the case may be, cash
in lieu of any fractional shares of Parent Common Stock and any dividends or distributions,
which may be payable pursuant to Section 3.3 hereof.

Section 3.3. Dividends; Escheat. No dividends or distributions that are declared on
shares of Parent Common Stock or Parent Preferred Stock, as the case may be will be paid to
persons entitled to receive certificates representing shares of Parent Common Stock or Parent
Preferred Stock, as the case may be until such persons surrender their Certificates. Upon such
surrender, there shall be paid to the person in whose name the certificates representing such
shares of Parent Common Stock or Parent Preferred Stock, as the case may be shall be issued,
any dividends or distributions with respect to such shares of Parent Common Stock or Parent
Preferred Stock, as the case may be which have a record date on or after the Effective Time and
shall have become payable between the Effective Time and the time of such surrender. In no
event shall the person entitled to receive such dividends or distributions be entitled to receive
interest thereon. Promptly following the date which is six months after the Effective Time, the
Exchange Agent shall deliver to the Surviving Corporation all cash, certificates and other
documents in its possession relating to the transactions described in this Agreement; and any
holders of Company Common Stock or Company Preferred Stock who have not theretofore
complied with this Article III shall look thereafter only to the Surviving Corporation for the
shares of Parent Common Stock or Parent Preferred Stock, as the case may be, any dividends or
distributions thereon and any cash in lieu of fractional shares thereof to which they are entitled
pursuant to this Article IIl. Notwithstanding the foregoing, neither the Exchange Agent nor any
party hereto shall be liable to 2 holder of Company Common Stock or Company Preferred Stock
for any shares of Parent Common Stock or Parent Preferred Stock, as the case may be, any
dividends or distributions thereon or any cash in lieu of fractional shares thereof delivered to a
public official pursuant to applicable abandoned property, escheat or similar laws.

Section 3.4. No Fractional Securities. No certificates or scrip representing fractional
shares of Parent Common Stock or Parent Preferred Stock, as the case may be shall be issued
upon the surrender for exchange of Certificates, and such fractional interests shall not entitle the
owner thereof to vote or to any rights of a security holder. In lieu of any such fractional
securities, each holder of Company Common Stock who woiild otherwise have been entitled to a
fraction of a share of Parent Common Stock upon surrender of such holder’s Certificates will be
entitled to receive a cash payment (without interest) determined by multiplying (i) the fractional
interest to which such holder would otherwise be entitled (after taking into account all shares of
Company Common Stock then held of record by such holder) and (ii) the average of the per
share closing prices for Parent Common Stock on the NASDAQ National Market (“NNM”) for
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the five (5) trading days immediately preceding the Effective Time. As promptly as practicable
after the determination of the amount of cash, if any, to be paid to holders of fractional interests,
the Exchange Agent shall so notify Parent, and Parent shall deposit or cause the Surviving
Corporation to deposit, such amount with the Exchange Agent and shall cause the Exchange
Agent to forward payments to such holders of fractional interests subject to and in accordance
with the terms hereof.

Section 3.5. Closing of Company Transfer Books. At the Effective Time, the stock
transfer books of the Company shall be closed and no transfer of shares of Company Common
Stock or Company Preferred Stock shall thereafter be made. If, after the Effective Time,
Certificates are presented to the Surviving Corporation, they shall be cancelled and exchanged as

provided in this Article ITL.

_ Section 3.6.  Further Assurances. If, at any time after the Effective Time, the Surviving

Corporation shall consider or be advised that any deeds, bills of sale, assignments, assurances or
any other actions or things are necessary or desirable to vest, perfect or confirm of record or
otherwise in the Surviving Corporation its right, title or interest in, to or under any of the rights,
properties or assets of either of Sub or the Company acquired or to be acquired by the Surviving
Corporation as a result of, or in connection with, the Merger or otherwise to carry out this
Agreement, the officers of the Surviving Corporation shall be authorized to execute and deliver,
in the name and on behalf of each of Sub and the Company or otherwise, all such deeds, bills of
sale, assignments and assurances and to take and do, in such names and on such behalves or
otherwise, all such other actions and things as may be necessary or desirable to vest, perfect or
confirm any and all right, title and interest in, to and under such rights, properties or assets in the
Surviving Corporation or otherwise to carry out the purposes of this Agreement.

Section 3.7. Lost Certificates. If any Certificate shall have been lost, stolen or
destroyed, upon the making of an affidavit of that fact by the person claiming such Certificate to
be lost, stolen or destroyed and, if required by the Surviving Corporation, the posting by such
person of a bond in such reasonable amount as the Surviving Corporation may direct as
indemnity against any claim that may be made against it with respect to such Certificate, the
Exchange Agent will deliver in exchange for such lost, stolen or destroyed Certificate the
number of shares of Parent Common Stock or Parent Preferred Stock to which such person is
entitled pursuant to Section 3.1 with respect to the shares of Company Common Stock or
Company Preferred Stock, as the case may be, formerly represented thereby, any cash in lieu of
fractional shares of Parent Common Stock to which such holders are entitled pursuant to Section
3.4, and unpaid dividends and distributions on shares of Parent Common Stock or Parent
Preferred Stock to which such holders are entitled pursuant to this Agreement.

Section 3.8. Withholding Rights. Each of the Surviving Corporation and Parent shall
be entitled to deduct and withhold from the consideration otherwise payable pursuant to this
Agreement to any holder of shares of Company Common Stock, Company Preferred Stock,
Company Stock Options or any other equity rights in the Company such amounts as it is required
to deduct and withhold with respect to the making of such payment under the Code and the rules
and regulations promulgated thereunder, or any provision of state, local or foreign tax law. To
the extent that amounts are so withheld by the Surviving Corporation or Parent, as the case may
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be, such withheld amounts shall be treated for all purposes of this Agreement as having been
paid to the holder of the shares of Company Common Stock or Company Preferred Stock, as the
case may be, in respect of which such deduction and withholding was made by the Surviving
Corporation or Parent, as the case may be.

ARTICLE IV.
REPRESENTATIONS AND WARRANTIES OF THE COMPANY
The Company represents and warrants to Parent and Sub as follows:

Section 4.1. Corporate Organization; Related Entities.

(a) The Company and each Subsidiary of the Company which would
be required to be set forth on an exhibit to the Company’s. Annual Report on Form 10-K pursuant
to the rules and regulations under the Exchange Act (each of which is identified on Schedule

4.1(a)) (each, a “Company Subsidiary”) is a corporation duly organized, validly existing and in
good standing under the laws of the jurisdiction of its incorporation and has the corporate power
and authority to own or lease its properties and to carry on its business as it is presently being
conducted. Schedule 4.1(a) lists, and the Company and each Company.Subsidiary is duly
qualified or licensed as a foreign corporation to do business and is in good standing in, every
jurisdiction where the character of the Company’s or the Company Subsidiary’s properties
(owned or leased) or the nature of its activities makes such qualification or licensure necessary,
except for failures, if any, to be so qualified or licensed, which in the aggregate have not had and
could not reasonably be expected to have a Company Material Adverse Effect (as hereinafter
defined).

(b)  Except as set forth on Schedule 4.1(b), the Company does not own,
directly or indirectly, any capital stock of any corporation or have any direct or indirect equity or
ownership interest of any kind in any business, joint venture, partnership or other entity. Except
as set forth on Schedule 4.1(b) and for qualifying shares required by certain foreign jurisdictions,
all of the issued and outstanding capital stock of each of the Company’s Subsidiaries has been
validly issued, is fully paid and nonassessable and is owned of record and beneficially, directly
or indirectly, by the Company, free of any Liens, preemptive rights or other restrictions with
respect thereto.

(c) The copies of the Certificate of Incorporation and By-Laws or
other comparable governing documents of the Company and each Company Subsidiary
heretofore made available to Parent are complete and correct copies of such instruments as
presently in effect.

(d)  “Material Adverse Change” or “Material Adverse Effect”
means, when used in connection with any person, (i) any change, effect, event, occurrence or
state of facts that, after considering any insurance coverage, the applicability of which has been
assured, in writing, by the insurer, which must be financially sound, and- any reserves provided
for in such person’s financial statements is, or would reasonably be expected to be, materially
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adverse to the business, operations, assets (including intangible assets), liabilities (including
contingent liabilities), financial condition or results of operations of such person and its
Subsidiaries taken as a whole, other than any change, effect, event or occurrence (A) relating to
the economy of the United States or any other region in general (which changes, effects, events
or occurrences do not disproportionately affect such person) or (B) resulting from entering into
this Agreement or the consummation of the transactions contemplated hereby or the
announcement thereof, or (ii) any change, effect, event, occurrence or state of facts that could
reasonably be expected to materially impair or delay the ability of such person to perform its
obhgatlons under this Agreement, and the terms “material® and “materially” (other than as
used in this Section 4.1(d)), have correlative meanings; provided that any. change in the price of
the common stock of a person shall not be deemed by itself to constitute a “Material Adverse
Change” or “Material Adverse Effect.” A ‘“Material Adverse Change” or “Material Adverse
Effect” when used in connection with the Company and its Subsidiaries shall be referred to
herein as a “Company Material Adverse Change” or a “Company Material Adverse Effect,” as
the case may be, and a “Material Adverse Change” or “Material Adverse Effect” when used in
connection with Parent and its Subsidiaries shall be referred to herein as a “Parent Material
Adverse Change” or a “Parent Material Adverse Effect,” as the case may be.

Section4.2.  Capitalization.

(a) As of the date of this Agreement, the authorized capital stock of
the Company consists of 50,000,000 shares of Company Common Stock, 30,612,301 of which
are issued and outstanding; 3,000,000 shares of preferred stock, no par value per share, of which
1,150,000 have been designated as Series D 7.75% Convertible Preferred Stock, of which
1,000,000 shares are issued and outstanding. As of the date of this Agreement, 3,560,377 shares
of Company Common Stock and no shares of preferred stock of the Company are reserved for
issuance pursuant to the Company Stock Options and all other employee benefit plans of the
Company and 6,493,507 shares of Company Common Stock are reserved for the conversion of,
and 6,052,631 shares of Company Common Stock are reserved for payment of Company
Common Stock dividends on, the Company Preferred Stock. All of the issued and outstanding
shares of Company Common Stock are validly issued, fully paid and nonassessable.

(b)  Except as disclosed in this Section 4.2 or on Schedule 4.2(b),
(i) there is no outstanding right, subscription, warrant, call, unsatisfied preemptive right, option
or other agreement or arrangement of any kind to purchase or otherwise to receive from the
Company or any of its Subsidiaries any of the outstanding authorized but unissued or treasury
shares of the capital stock or any other security of the Company or any of its Subsidiaries, as the
case may be, (ii) there is no outstanding security of any kind convertible into or exchangeable for
such capital stock and (iii) there is no voting trust or other agreement or understanding to which
the Company or any of its Subsidiaries is a party or is bound with respect to the voting of the
capital stock of the Company or any of its Subsidiaries.

© Except as set forth on Schedule 4.2(c), none of the awards, grants
or other agreements pursuant to which Company Stock Options were issued have provisions
which accelerate the vesting or right to exercise such options upon the execution of this
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Agreement (including the documents attached as Exhibits hereto), the consummation of the
transactions contemplated hereby (or thereby) or any other “change of control” or similar events.

Section 4.3.  Authority Relative to This Agreement. The Company has the requisite
corporate power and authority to execute and deliver this Agreement and to consummate the
transactions contemplated hereby. The execution and delivery of this Agreement by the
Company and the consummation by the Company of the transactions contemplated on its part
hereby have been duly authorized by the Company’s Board of Directors and, except for the
approval of its stockholders to be sought at the stockholders’ meeting contemplated by Section
7.5(a) with respect to this Agreement, no other corporate proceedings on the part of the
Company are necessary to authorize this Agreement or for the Company to consummate the
transactions contemplated hereby. This Agreement has been duly and validly executed and
delivered by the Company and constitutes a valid and binding agreement of the Company,
enforceable against the Company in accordance with its terms.

Section 4.4. Consents and Approvals; No Violations. Neither the execution, delivery
and performance of this Agreement by the Company, nor the consummation by the Company of
the transactions contemplated hereby, will (i) conflict with or result in any breach of any
provisions of the charter, by-laws or other organizational documents of the Company or any
Subsidiary ‘of the Company, (ii) require a filing with, or a permit, authorization, consent or
approval of, any federal, state, local or foreign court, arbitral tribunal, administrative agency or
commission or other governmental or other regulatory body, authority or administrative agency
or commission (a “Governmental Entity”), except in connection with or in order to comply
with the applicable provisions of the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as
amended (the “HSR Act”), and those other governmental approvals specifically set forth on
Schedule 4.4 (the “Other Governmental Approvals®), for the filing of a registration statement
on Form S-4 under the Securities Act of 1933, as amended (the “Securities Act”) with respect to
Parent Common Stock and Parent Preferred Stock to be offered to the holders of Company
Common Stock and Company Preferred Stock, the filing of the Proxy Statement-Prospectus
under the Securities Exchange Act of 1934, as amended (the “Exchamge Act”), filings or
approvals required under state securities or “blue sky” laws, the By-Laws of the National
Association of Securities Dealers (the “NASD”) and the filing and recordation of the Certificate
of Merger as required by the DGCL, (iii) except as set forth on Schedule 4.4 hereto, require any
consent or approval under, result in a violation or breach of, or constitute (with or without due
notice or lapse of time or both) a default (or give rise to any right of termination, cancellation or
acceleration) under, or result in the creation of any mortgage, pledge, security interest,
encumbrance, lien, claim or charge of any kind or right of others of whatever nature (“Liens”),
on any property or asset of the Company or any Subsidiary of the Company pursuant to, any of
the terms, conditions or provisions of any material note, bond, mortgage, indenture, lease,
license, contract, agreement, arrangement or other instrument or obligation, whether written or
oral (each, a “Contract”), to which the Company or any Subsidiary of the Company is a party or
by which it or any of their respective properties or assets may be bound or (iv) violate any law,
order, writ, injunction, decree, statute, rule or regulation of any Governmental Entity applicable
to the Company or any Subsidiary of the Company or any of their respective properties or assets,
except, in the case of clauses (ii), (iii) and (iv), where failures to make such filing or obtain such
authorization, consent or approval could not reasonably be expected to have, or where such
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violations, breaches or defaults or Liens could not reasonably be expected to have, in the
aggregate, a Company Material Adverse Effect.

Section 4.5. Reports and Financial Statements. The Company has timely filed all
reports required to be filed with the Securities and Exchange Commission (the “SEC”) pursuant
to the Exchange Act or the Securities Act since December 31, 1998 (collectively, the “Company
SEC Reports®), and has previously made available to Parent true and complete copies of all
such Company SEC Reports. Such Company SEC Reports, as of their respective dates,
complied in all material respects with the applicable requirements of the Securities Act and the
Exchange Act, as the case may be, and none of such Company SEC Reports, as of their
respective dates, contained any untrue statement of a material fact or omitted to state a material
fact required to be stated therein or necessary to make the statements therein, in light of the
circumstances under which they were made, not misleading. The consolidated financial
statements of the Company included in the Company SEC Reports have been prepared in
accordance with United States generally accepted accounting principles (“GAAP”) consistently
applied throughout the periods indicated (except as otherwise noted therein or, in the case of
unaudited statements, as permitted by Form 10-Q of the SEC) and fairly present (subject, in the
case of unaudited statements, to normal recurring year-end adjustments and any other
adjustments described therein) the consolidated financial position of the Company as at the dates
thereof and the consolidated results of operations and cash flows of the Company for the periods
then ended. Except as disclosed in the Company SEC Reports or on Schedule 4.5, since
December 31, 2001, there has been no change in any of the significant accounting (including tax
accounting) policies or procedures of the Company or any of its consolidated Subsidiaries.

Section 4.6. Absence of Certain Changes or Events. Except as set forth on Schedule
4.6 or in the Company SEC Reports filed as of the date of this Agreement, since December 31,
2001, (i) the Company and each Company Subsidiary has conducted its respective businesses
and operations in the ordinary course of business and consistent with past practices and has not
taken any actions that, if it had been in effect, would have violated or been inconsistent with the
provisions of Section 6.1 and (ii) there has not been any fact, event, circumstance or change
affecting or relating to the Company or any Subsidiary of the Company which has had or could
reasonably be expected to have a Company Material Adverse Effect. Except as set forth on
Schedule 4.6 or as could not reasonably be expected to represent a Company Material Adverse
Effect, the transactions contemplated by this Agreement will not constitute a change of control
under or require the consent from or the giving of notice to a third party pursuant to the terms,
conditions or provisions of any Contract to which the Company or any Company Subsidiary is a

party.

Section 4.7.  Litigation. Except as disclosed on Schedule 4.7 and except for litigation
disclosed in the notes to the financial statements included in the Company’s Annual Report to
Stockholders for the fiscal year ended December 31, 2001, or in the Company SEC Reports filed
subsequent thereto, as of the date hereof, there is no suit, action, proceeding or investigation
pending or, to the knowledge of the Company, threatened against the Company or any
Subsidiary of the Company or with respect to which the Company or any Subsidiary of the
Company could be required to provide indemnification or to otherwise contribute to liabilities or
damages relating thereto, the outcome of which has had or could reasonably be expected to have
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a Company Material Adverse Effect; nor is there any judgment, decree, injunction, rule or order
of any Governmental Entity outstanding against the Company or any Subsidiary of the Company
which has had or could reasonably be expected to have, a Company Material Adverse Effect.

Section 4.8. Absence of Undisclosed Liabilities. Except for liabilities or obligations
which are accrued or reserved against in the Company’s consolidated financial statements (or
reflected in the notes thereto) included in the Company SEC Reports or which were incurred
after September 30, 2002, in the ordinary course of business and consistent with past practice,
and except as set forth on Schedule 4.8, the Company has no liabilities or obligations (whether
absolute, accrued, contingent or otherwise) of a nature required by GAAP to be reflected in a
balance sheet (or reflected in the notes thereto) or which have had or could reasonably be
expected to have a Company Material Adverse Effect.

Section 4.9. No Default. Except as set forth in Schedule 4.9, neither the Company nor
any Subsidiary of the Company is in breach or violation of, or in default under (and no event has
occurred which with notice or lapse of time or both would constitute such a breach, violation or
default), any term, condition or provision of (a) its Certificate of Incorporation or By-Laws or
other comparable governing documents, or (b) (x)any order, writ, decree, statute, rule or
regulation of any Governmental Entity applicable to the Company or any Subsidiary of the
Company or any of their respective properties or assets or (y)any Contract to which the
Company or any Subsidiary of the Company is a party or by which the Company or any
Subsidiary of the Company or any of their respective properties or assets may be bound, except
in the case of this clause (b), which breaches, violations or defaults, individually or in the
aggregate, have not had and could not reasonably be expected to have a Company Material
Adverse Effect.

Section 4.10. Taxes.

(a) The Company has heretofore delivered or will make available to
Parent true, correct and complete copies of the federal, state, local and foreign income, franchise
sales and other Tax Returns (as hereinafier defined) filed by the Company and each Subsidiary
of the Company for each of the years ended December 31, 1998, 1999, 2000 and 2001, inclusive.

(b)  Except as disclosed in Schedule 4.10(b):

) All material returns, declarations, reports, estimates,
statements, schedules or other information or document with respect to Taxes (as hereinafter
defined) (collectively, “Tax Returns®) required to be filed by the Company and each Subsidiary
of the Company have been timely filed (giving effect to extensions granted with respect thereto),
and all such Tax Returns are true, correct and complete.

(ii) The Company and each Subsidiary of the Company has
timely paid all material Taxes due.

(iii)  There are no material Liens for Taxes upon the assets of the
Company or any Company Subsidiary except Liens for Taxes not yet due and payable.
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(iv) No Tax Returns of the Company or any Subsidiary of the
Company for Tax years for which the statute of limitations remains open or from which a net
operating loss is currently being carried forward have been examined by the Internal Revenue
Service (the “Service”) or any other taxing authority (state, local or foreign), nor is any such
examination or audit pending nor has the Company or any Subsidiary of the Company received a
notice of examination or audit from any taxing authority. No deficiency for any Taxes has been
proposed, asserted or assessed against the Company or any Subsidiary of the Company which
has not been resolved and paid or accrued in full. There are no outstanding waivers, extensions
or comparable consents regarding the application of the statute of limitations with respect to any
Taxes or Tax Returns that have been given by the Company or any Subsidiary of the Company
(excluding the time for filing of Tax Returns or paying Taxes). No taxing authority in any
jurisdiction in which neither the Company nor any of its Subsidiaries files tax returns has
claimed that the Company or any of its Subsidiaries is subject to Tax in such jurisdiction.

(v)  The Company is the common parent corporation of an
affiliated group of corporations (as defined in Section 1504 of the Code) (the “Affiliated
Group®), which includes the Company and each domestic Subsidiary of the Company. The
Affiliated Group has filed consolidated federal income Tax Returns for at least the last six years.

(vi)  Neither the Company nor any Subsidiary of the Company
has made any change in accounting methods, received a ruling from any taxing authority or
signed an agreement with any taxing authority which has had or could reasonably be expected to
have a Company Material Adverse Effect.

(vii) The Company and each Subsidiary of the Company has
complied in all material respects with all applicable laws, rules and regulations relating to the
payment and withholding of Taxes (including, without limitation, withholding of Taxes pursuant
to Sections 1441 and 1442 of the Code or similar provisions under any foreign laws) and has,
within the time and the manner prescribed by law, withheld from employee wages and paid over
to the proper governmental authorities all amounts required to be so withheld and paid over
under applicable laws.

(viii) Neither the Company nor any Subsidiary of the Company
is a party to, is bound by or has any obligation under, any Tax sharing, allocation or indemnity
agreement or similar contract or arrangement.

(ix) No power of attorney granted by the Company or any
Subsidiary of the Company with respect to any Taxes or Tax Returns is currently in force.

(x)  Neither the Company nor any Subsidiary of the Company
has, with regard to any assets or property held, acquired or to be acquired by any of them, filed a
consent to the application of Section 341(f) of the Code, or agreed to have Section 341(f)(2) of
the Code apply to any disposition of a subsection (f) asset (as such term is defined in Section
341(f)(4) of the Code) owned by the Company or any Company Subsidiary.
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(xi)  Neither the Company nor any Subsidiary of the Company
is or has been during the applicable period specified in Section 897(c)(1)(A)(ii) of the Code a
“United States real property holding company” (as defined in Section 897(c)(2) of the Code) and
the Company shall provide a certificate to such effect at the Closing.

(xii) Neither the Company nor any Subsidiary of the Company
has participated in, or cooperated with, an “international boycott” within the meaning of Section
999 of the Code.

(xiii) The charges, accruals and reserves for Taxes reflected on
the books of the Company are adequate under GAAP to cover the Tax liabilities accruing or
payable by the Company and each Subsidiary of the Company in respect of periods prior to the
date hereof.

- (xiv) Neither the Company nor any Subsidiary of the Company
is subject to any joint venture, partnership or other arrangement or contract that is treated as a
partnership for U.S. federal income tax purposes.

(xv)  Neither the Company nor any Subsidiary of the Company
is subject to liability for Taxes of any other person (other than with respect to the Company),
including, without limitation, liability arising from the application of U.S. Treasury Regulation
§1.1502-6 or any analogous provision of Tax law.

(xvi) No indebtedness of the Company or any of the Company’s
Subsidiaries consists of “corporate acquisition indebtedness” within the meaning of Section 279
of the Code.

(xvii) Neither the Company nor any of its Subsidiaries has
entered into any transfer pricing agreements with the Service or other like arrangements with
respect to any foreign jurisdiction.

(xviii) Neither the Company nor any of its Subsidiaries has either
distributed stock of a controlled corporation pursuant to Section 355 of the Code or had its stock
distributed by another corporation pursuant to Section 355 of the Code.

(xix) Neither the Company nor any of its Subsidiaries has
~ entered into any transaction that is required to be disclosed or registered as a tax shelter or is a
“listed transaction” pursuant to Section 6011, 6111 or 6112 of the Code or the regulations and
Service pronouncements promulgated thereunder.

(xx)  For purposes of this Agreement, “Taxes” (including, with
correlative meaning, the term “Tax™) shall include all taxes, charges, fees, levies or other
assessments, including, without limitation, all net income, gross income, gross receipts, sales,
use, service, service use, ad valorem, transfer, franchise, profits, license, withholding, social
security, payroll, employment, excise, estimated, severance, stamp, recording, occupation,
property or other taxes, customs duties, fees, assessments or charges of any kind whatsoever,
whether computed on a separate consolidated, unitary, combined or other basis, together with
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any interest, fines, penalties, additions to tax or other additional amounts imposed thereon or
with respect thereto imposed by any taxing authority (domestic or foreign).

Section 4.11. Intellectual Property. The Company or a Subsidiary of the Company
owns, licenses or otherwise has such rights to use, sell, license or dispose of all industrial and
intellectual property rights, including, without limitation, all: (1) patents, patent applications and
other intellectual property rights and foreign equivalent or counterpart rights and forms of
protection of a similar or analogous nature or having similar effect, in any jurisdiction
throughout the world (“Patents”); (2) trademarks, service marks, trade names, brand names,
trade dress, slogans, logos, Internet domain names, applications for registration of any of the
foregoing, and unregistered forms of the foregoing (“Trademarks”); (3) copyright
registration(s) and applications for copyright registration (“Copyrights™); (4) software,
computer systems, content and databases (including CD-ROMs) (“Software”); (5) technology,
know-how, trade secrets, proprietary processes and formulae (collectively, “Intellectual
Property”) as are used in the conduct of the business of the Company and its Subsidiaries as
currently conducted. Set forth on Schedule 4.11, with the owner, title and brief description,
registration and/or application number and country of registration and/or application and use
indicated, as applicable, is a true and complete listing of (i) all of the Company’s and its
Subsidiaries’ registered and pending applications for Trademarks, Patents and Copyrights, and
(ii) Trademarks, Patents and Copyrights that are used in conjunction with the business of the
Company and its Subsidiaries and are licensed from third parties, indicating the identity of the
licensor. The rights of the Company and its Subsidiaries to all such Intellectual Property are in
full force. Except as set forth on Schedule 4.11:

(a)  the Company and its Subsidiaries have the rights to bring actions
for the infringement of its rights to the Intellectual Property necessary to protect such rights in
the Intellectual Property, with such exceptions as in the aggregate have not had and could not
reasonably be expected to have a Company Material Adverse Effect, and the consummation of
the transactions contemplated hereby will not (i) give rise to any right of termination,
amendment, renegotiation, cancellation or acceleration with respect to any license or other
agreement to use, sell, license or dispose of such Intellectual Property which in the aggregate
have not had and could not reasonably be expected to have a Company Material Adverse Effect
‘or (ii) in any way impair any currently existing right of the Company and its Subsidiaries to use,
sell, license or dispose of or to bring any action for the infringement of any of the rights of the
Company to the Intellectual Property or any portion thereof;

(b)  none of the former or present employees, officers or directors of
the Company or any of its Subsidiaries holds any right, title or interest, directly or indirectly, in
whole or in part, in or to any Intellectual Property used by the Company or any of its
Subsidiaries; neither the Company nor any of its Subsidiaries licenses from any present or, to the
Company’s knowledge, former employees, officers or directors of the Company any Intellectual
Property which is necessary for the business of the Company or any Company Subsidiary as
presently conducted;

(c)  each license and other agreement with respect to the use of any
Intellectual Property currently used in the Company’s or any Company Subsidiary’s business is a
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valid, legally binding obligation of the Company or such Company Subsidiary and, to the best
knowledge of the Company, all other parties thereto, enforceable in accordance with its terms,
with such exceptions as in the aggregate have not had and could not reasonably be expected to
have a Company Material Adverse Effect and except as enforcement may be limited by general
principles of equity whether applied in a court of law or a court of equity and by bankruptcy,
insolvency and similar laws affecting creditors’ rights and remedies generally, and neither the
Company nor any Company Subsidiary is in breach, violation or default thereof (and no event
has occurred which with the giving of notice or the passage of time or both would constitute such
a breach, violation or default or give rise to any right of termination, amendment, renegotiation,
cancellation or acceleration under any such license or agreement), and neither the Company nor
any Company Subsidiary has any reason to believe that any other party to any such license or
other agreement is in breach, violation or default thereof, other than, in each case, such breaches,
violations and defaults as in the aggregate have not had and could not reasonably be expected to
have a Company Material Adverse Effect; and ‘

(d)  the operation of the Company’s and its Subsidiaries’ respective
businesses and the manufacture, marketing, use, sale, licensure or disposition of any Intellectual
Property in the manner currently used, sold, licensed or disposed of by the Company and its
Subsidiaries or in the manner currently proposed to be used, sold, licensed or disposed of by the
Company and its Subsidiaries does not and will not violate any license or agreement between the
Company or any of its Subsidiaries and any third party; or, to the knowledge of the Company
based, in part, on representations and warranties from third parties from whom Intellectual
Property is licensed by the Company or any of its Subsidiaries, infringe on the proprietary rights
of any person, nor has such an infringement been alleged within three years preceding the date of
this Agreement (other than such as have been resolved). There is no pending or threatened claim
or litigation challenging or questioning the validity, ownership or right to use, sell, license or
dispose of any Intellectual Property in the manner in which currently used, sold, licensed or
disposed of by the Company or any of its Subsidiaries, nor is there a valid basis for any such
claim or litigation, nor has the Company or any of its Subsidiaries received any notice asserting
that the proposed operation of the Company’s and its Subsidiaries’ respective businesses or the
use, sale, license or- disposition by the Company of any of the Intellectual Property of the
Company or any of its Subsidiaries conflicts or will conflict with the rights of any other party,
nor is there a valid basis for any such assertion in each case, with such exceptions as in the
aggregate have not had and could not reasonably be expected to have a Company Material
Adverse Effect. None of the Intellectual Property is being infringed or otherwise used or
available for use by any person other than the Company or any of its Subsidiaries and neither the
Company nor any of its Subsidiaries has asserted any claim of infringement, misappropriation or
misuse within the past three years, with such exceptions as in the aggregate have not had and
could not reasonably be expected to have a Company Material Adverse Effect.

Section 4.12. Environmental Liability.

(a) At all times prior to the Closing, except as disclosed on
Schedule 4.12, the Company and each of its Subsidiaries has complied in all respects with all
Environmental Laws, except where the failure to comply has not had and could not reasonably
be expected to have a Company Material Adverse Effect. Except as disclosed on Schedule 4.12,
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neither the Company nor any of its Subsidiaries has received any notice, report, or information
(including information that any Action of any kind is pending or threatened) regarding any
liabilities (whether accrued, absolute, contingent, unliquidated, or otherwise), or any corrective,
investigatory or remedial obligations, arising under Environmental Laws relating to the
Company or any of its Subsidiaries or the occupation or use of any of the Company’s or any of
its Subsidiaries’ assets or any real properties formerly owned or leased by the Company or any of
its Subsidiaries. The Company or one of its Subsidiaries holds all Material Permits under
Environmental Laws necessary for the conduct of the Company’s and its Subsidiaries’ business
as presently being conducted, and such Material Permits are valid and in full force and effect.
“Environmental Laws” means any and all federal, state, county, local and foreign laws,
statutes, codes, ordinances, rules, regulations, judgments, orders, decrees, permits, concessions,
grants, franchises, licenses, agreements or governmental restrictions relating to pollution and the
protection of the environment or the release of any materials into the environment, including but
not limited to those related to hazardous substances or wastes, air emissions and discharges to
waste or public systems.

(b)  Except as disclosed on Schedule 4.12, no Hazardous Materials
have been, or are currently, located at, in, or under or emanating from either any property
currently or previously owned or operated by the Company or any of its Subsidiaries in a manner
which violates in any respect any applicable Environmental Laws, except for such violations as
in the aggregate have not had and could not reasonably be expected to have a Company Material
Adverse Effect. “Hazardous Material” means any and all pollutants, toxic or hazardous wastes
or any other substances that might pose a hazard to health or safety, the removal of which may
be required or the generation, manufacture, refining, production, processing, treatment, storage,
handling, transportation, transfer, use, disposal, release, discharge, spillage, seepage, or filtration
of which is or shall be restricted, prohibited or penalized by any applicable Environmental Law
(including asbestos, urea formaldehyde foam insulation and polychlorinated biphenyls).

Section 4.13. Section 203 of the DCGL; Stockholder Rights Plan.

(@  Other than that certain Rights Agreement dated as of January 20,
1998, by and between the Company and The Fifth Third Bank, as Successor Rights Agent (the
“Company Rights Agreement”), the Company has not proposed, adopted, approved or
implemented any stockholder rights plan, or authorized the issuance of any similar dividend or
the distribution of any securities to its stockholders, or entered into any agreement with respect to
the foregoing (any such plan, authorization, dividend, distribution or agreement being referred to
herein as a “Stockholder Rights Plan™), which could have the effect of restricting, prohibiting,
impeding or otherwise affecting the consummation of the transactions contemplated by this
Agreement by the parties hereto.

(b)  Prior to the date of this Agreement, the Board of Directors of the
Company has taken all action necessary to exempt under, or make not subject to, (i) the
provisions of Section 203 of the DGCL and (ii) any other state takeover law or state law that
purports to limit or restrict business combinations or the ability to acquire.or vote shares: (A) the
execution of this Agreement, (B)the Merger and (C) the transactions contemplated by this
Agreement. The Company Rights Agreement has been amended so that (i) each of Parent and
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Sub is exempt from the definition of “Acquiring Person” (as defined in the Company Rights
Agreement), (i) no “Share Acquisition Date,” “Distribution Date” or “Triggering Event” (as
such terms are defined in the Company Rights Agreement) will occur as a result of the execution
of this Agreement or the consummation of the Merger pursuant to this Agreement and (iii) the
Rights Agreement will expire immediately prior to the Effective Time. The Company Rights
Agreement, as amended in accordance with the preceding sentence, has not been further
amended or modified. Copies of all such amendments to the Company Rights Agreement have
been previously provided to Parent.

Section 4.14. Information in Disclosure Documents and Registration Statement. None
of the information to be supplied by the Company for inclusion in (i) the Registration Statement
to be filed with the SEC by Parent on Form S-4 under the Securities Act for the purpose of
registering the shares of Parent Common Stock and Parent Preferred Stock to be issued in
" connection with the Merger (the “Registration Statement”) or (ii) the joint proxy statement-
prospectus to be distributed in connection with Parent’s and the Company’s meetings of
stockholders to vote upon the transactions contemplated by this Agreement (the “Proxy
Statement-Prospectus”) will, in the case of the Registration Statement, at the time it becomes
effective and at the Effective Time, or, in the case of the Proxy Statement-Prospectus or any
amendments thereof or supplements thereto, at the time of the mailing of the Proxy Statement-
Prospectus and any amendments or supplements thereto, and at the time of the meeting of
stockholders of the Company to be held in connection with the Merger, contain any untrue
statement of a material fact or omit to state any material fact required to be stated therein or
necessary in order to make the statements therein, in light of the circumstances under which they
are made, not misleading. The Proxy Statement-Prospectus will comply as to form in all
material respects with the applicable provisions of the Exchange Act, and the rules and
regulations promulgated thereunder, except that no representation is made by the Company with
respect to statements made therein based on information supplied by Parent or its representatives
for inclusion in the Proxy Statement-Prospectus or with respect to information concerning Parent
or any of the Parent Subsidiaries incorporated by reference in the Proxy Statement-Prospectus.

Section 4.15. Employees. To the Company’s knowledge, based upon 2003 information,
the Company has provided to Parent a complete and correct list of all U.S. employees whose
annual base salary exceeds $130,000, all geo-location employees who are entitled to royalty
payments and all European senior executives, and with respect to each such person, their 2003
base salary and, if known, their target bonus. The Company has provided or made available to
Parent true, correct and complete copies of all employment or severance or termination
agreements and Company-wide policies and commitments, whether written or oral, accruing to
the benefit of any employee or independent contractor of the Company or any of the Company
Subsidiaries. Except as disclosed on Schedule 4.15, neither the Company nor any of its
Subsidiaries is a party to any Contracts with any labor union or employee association nor has the
Company or any of its Subsidiaries conducted negotiations with any labor union or employee
association with respect to any future contracts. Except as disclosed on Schedule 4.15, the
Company is not aware of any current attempts to organize or establish any labor union or
employee association with respect to any employees of the Company or any of its Subsidiaries,
and there is no existing or pending certification of any such union with regard to a bargaining
unit.
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Section 4.16. Employee Benefit Plans; ERISA.

(a) Schedule 4.16 hereto sets forth a true and complete list of each
employee benefit plan, arrangement or agreement that is maintained or contributed to by the
Company or any of its Subsidiaries or by any trade or business related thereto, whether or not
incorporated (each Subsidiary and each such trade or business is referred to herein as an
“ERISA Affiliate”), which together with the Company or any of its Subsidiaries would be
deemed a “single employer” within the meaning of Section 4001 of the Employee Retirement
Income Security Act of 1974, as amended (“ERISA”) (the “Company Plans™) or with respect
to which the Company or any ERISA Affiliate of the Company has any liability. Neither the
Company nor any ERISA Affiliate of the Company has any formal plan or commitment to create
any additional plan or modify any existing Company Plan, except for such modifications that are
required by law.

() Each of the Company Plans that is subject to ERISA is in
compliance with ERISA, except for any failures to be in such compliance that individually or in
the aggregate have not had and could not reasonably be expected to have a Company Material
Adverse Effect; each of the Company Plans intended to be “qualified” within the meaning of
Section 401(a) of the Code is so qualified, no event has occurred which may affect such
qualification and the trusts maintained thereunder are exempt from taxation under Section 501(a)
of the Code, except as has not had and could not reasonably be expected to have a Company
Material Adverse Effect; no Company Plan has an accumulated or waived funding deficiency
within the meaning of Section 412 of the Code, except as has not had and could not reasonably
be expected to have a Company Material Adverse Effect; neither the Company nor any ERISA
Affiliate of the Company has incurred, directly or indirectly, ‘any liability to or on account of a
Company Plan pursuant to Title IV of ERISA, except for such liability or liabilities that
individually or in the aggregate have not had and could not reasonably be expected to have a
Company Material Adverse Effect; no proceedings have been instituted to terminate any
Company Plan that is subject to Title IV of ERISA; no “reportable event,” as such term is
defined in Section 4043(c) of ERISA, has occurred with respect to any Company Plan, except for
any such reportable event that occurred more than three years before the date of this Agreement;
and no condition exists that presents a material risk to the Company or an ERISA Affiliate of the
Company of incurring a liability to or on account of a Company Plan pursuant to Title IV of
ERISA, except for such conditions which individually or in the aggregate have not had and could
not reasonably be expected to have a Company Material Adverse Effect.

(c) There are no facts or circumstances that would materially change
the funded status of any Company Plan that is a “defined benefit” plan (as defined in Section
3(35) of ERISA) since the date of the most recent actuarial report for such plan, each of which
reports has been provided to Parent. No Company Plan is a multiemployer plan (within the
meaning of Section 3(37) of ERISA) and no Company Plan is a multiple employer plan as
defined in Section 413 of the Code. Except for contributions or amounts which either
individually or in the aggregate have not had and could not reasonably be expected to have a
Company Material Adverse Effect, all contributions or other amounts payable by the Company
or any of its Subsidiaries as of the Effective Time with respect to each Company Plan in respect
of current or prior plan years have been either paid or accrued on the consolidated balance sheet
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of the Company. There are no pending, threatened or anticipated claims (other than routine
claims for benefits) by, on behalf of or against any of the Company Plans or any trusts related
thereto, except for such claims which individually or in the aggregate have not had and could not
reasonably be expected to have a Company Material Adverse Effect.

(d)  Neither the Company, nor any ERISA Affiliate of the Company,
nor any Company Plan, nor any trust created thereunder, nor any trustee or administrator thereof
has incurred any liability pursuant to Section 409 or 502(i) of ERISA or Section 4975 or 4976 of
the Code, that, in either case, individually or in the aggregate has had or could reasonably be
expected to have a Company Material Adverse Effect. No amounts payable under the Company
Plans will, individually or in the aggregate, fail to be deductible for federal income tax purposes
by virtue of Section 280G of the Code. Except as disclosed on Schedule 4.16, no Company Plan
provides death or medical benefits (whether or not insured), with respect to current or former
employees of the Company or any ERISA Affiliate of the Company beyond their retirement or
other termination of service the cost of which is material to the Company and any of its
Subsidiaries taken as a whole other than (i) coverage mandated by applicable law or (ii) death
benefits under any “employee pension plan,” as that term is defined in Section 3(2) of ERISA.
Except as disclosed on Schedule 4.16, the consummation of the transactions contemplated by
this Agreement will not (i) entitle any current or former employee or officer of the Company or
any ERISA Affiliate of the Company to severance pay, unemployment compensation or any
other payment, except as expressly provided in this Agreement or (ii) accelerate the time of
payment or vesting, or increase the amount of compensation due any such employee or officer.

(¢)  All Company Plans comply in form and operation, and the
Company and each ERISA Affiliate of the Company have complied with respect to the Company
Plans, with all applicable Laws, except where the failure to comply has not had and could not
reasonably be expected to have a Company Material Adverse Effect.

Section 4.17. Permits. The Company and each of its Subsidiaries has, and is in material
compliance with, all Permits required to conduct its respective business as now being conducted,
except any such Permit the absence of which, individually or in the aggregate, has not had and
could not reasonably be expected to have a Company Material Adverse Effect (“Material
Permits”). All the Material Permits are valid and in full force and effect. There is not now
pending, nor to the knowledge of the Company, threatened, any Action (as hereafter defined) by
any person or by or before any Governmental Entity to revoke, cancel, rescind, modify or refuse
to renew any the Material Permits and, to the knowledge of the Company, there exist no facts or
circumstances that could reasonably be expected to give rise to such Action. “Permits” means
all licenses, permits, franchises, approvals, authorizations, certificates, registrations, consents or
orders of, or filings with, any Governmental Entity used or held for use in the operation of the
Company and its Subsidiaries’ respective businesses and all other rights and privileges granted
by a Governmental Entity necessary to allow the Company and its Subsidiaries’ respective
businesses to own and operate its business without any violation of law.

Section 4.18. Compliance with Law. Neither the Company nor any of its Subsidiaries
has violated, and the Company and each of its Subsidiaries is in compliance with, all laws,
statutes, ordinances, regulations, rules and orders of any Governmental Entity, and any
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judgment, decision, decree or order of any Governmental Entity (collectively, “Laws™) other
than where such violation has not had and could not reasonably be expected to have a Company
Material Adverse Effect. Neither the Company nor any of its Subsidiaries has received any
written notice to the effect that the Company and its Subsidiaries are not in such compliance with
any Laws, and the Company has no knowledge that any existing circumstances are reasonably
likely to result in such violations of any Laws.

Section 4.19. Vote Required. The affirmative vote of the holders of a majority of the
outstanding shares of Company Common Stock (the “Company Stockholder Approval®) is the
only vote of the holders of any class or series of the Company’s capital stock necessary to
approve the Merger. The Board of Directors of the Company (at a meeting duly called and held)
has unanimously (i) approved this Agreement, (ii) determined that the transactions contemplated
hereby are in the best interests of the holders of Company Common Stock, (iii) determined to
recommend this Agreement, the Merger and the other transactions contemplated hereby to such
holders for approval and adoption, and (iv) recommended that the Company’s stockholders adopt
this Agreement and approve the Merger and the other transactions contemplated hereby.

Section 4.20. Opinion of Financial Advisor. The Company has received the opinion of
Bear, Stearns & Co. Inc. (“Bear Stearns”), dated the date hereof, substantially to the effect that
the consideration to be received in the Merger by the holders of Company Common Stock is fair
to such holders from a financial point of view.

Section 4.21. Affiliate Transactions. Except as disclosed in the Company SEC Reports,
there are no material Contracts or other transactions between the Company or any of its
Subsidiaries, on the one hand, and any (i) officer or director of the Company, (ii) record or
beneficial owner of five percent or more of the voting securities of the Company or (iii) affiliate
(as such term is defined in Regulation 12b-2 promulgated under the Exchange Act) of any such
officer, director or beneficial owner, on the other hand.

Section 4.22. Brokers. Except for its financial advisor, Bear Stearns, no broker, finder
or financial advisor is entitled to any brokerage, finder’s or other fee or commission in
connection with the Merger or the transactions contemplated by this Agreement based upon
arrangements made by or on behalf of the Company or any of its Subsidiaries.

Section 4.23. Reorganization. To the knowledge of the Company, neither the Company
nor any of its affiliates has taken or agreed to take any action that (without giving effect to any
actions taken or agreed to be taken by Parent or any of its affiliates) would prevent the Merger
from constituting a “reorganization,” within the meaning of Section 368(a) of the Code.

Section 4.24. Contracts. Schedule 4.24 lists, as of the date of this Agreement, all
Contracts to which the Company or any of its Subsidiaries is a party and that fall within any of
the following categories:

(a) ~ Contracts not entered into in the ordinary course of the Company’s
and its Subsidiaries’ business other than those that are not material to the Company’s or its
Subsidiaries’ business;
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(b)  joint venture, partnership and similar agreements;

(¢)  Contracts containing covenants purporting by their express terms
to limit the freedom of the Company or its Subsidiaries to compete in any line of business in any
geographic area or to hire any individual or group of individuals;

(d)  Contracts that, after the Effective Time, would have the effect of
limiting the freedom of Parent or its Subsidiaries (other than the Company and its Subsidiaries)
to compete in any line of business in any geographic area or to hire any individual or group of
individuals;

(e)  Contracts with any labor organization or union;

$3) Contracts providing for “earn-outs,” ‘savings guarantees,”
“performance guarantees” (other than performance guarantees for wholly owned Subsidiaries of
the Company) or other contingent payments by the Company or its Subsidiaries involving more
than $50,000 over the term of the Contract; and

() Contracts involving payments to or by the Company and its
Subsidiaries taken as a whole, or which are reasonably likely to result in the incurrence by the
Company and its Subsidiaries, taken as a whole, of liabilities, of at least $5,000,000 per year.

All such Contracts are valid and binding obligations of the Company or its Subsidiaries,
as the case may be, and, to the knowledge of the Company, the valid and binding obligation of
each other party thereto, except such Contracts that, if not so valid and binding, individually or in
the aggregate, have not had and could not reasonably be expected to have a Company Material
Adverse Effect. Neither the Company or its Subsidiaries, nor, to the knowledge of the Company,
any other party thereto, is in violation of or in default in respect of, nor has there occurred an
gvent or condition, that with the passage of time or giving of notice (or both), would constitute a
default under or permit the termination of, any such Contract except such violations or defaults
under or terminations that, individually or in the aggregate, have not had and could not
reasonably be expected to have a Company Material Adverse Effect.

Section 4.25. Operation of the Company’s Business; Relationships. Except as set forth
in Schedule 4.25, since September 30, 2002, to the knowledge of the Company, no material
customer of the Company or any of the Company Subsidiaries has indicated that it will stop or
materially decrease purchasing materials, products or services from the Company or its
Subsidiaries, and no material supplier of the Company or any of the Company Subsidiaries has
indicated that it will stop or materially decrease the supply of materials, products or services to
the Company or the Company Subsidiaries or, in either case, is otherwise involved in, or is
threatening, a material dispute with the Company or its Subsidiaries.

Section 4.26. Change in Control Payments. Except as set forth on Schedule 4.26,
neither the Company nor any of its Subsidiaries has any plans, programs, agreements or
arrangements to which it is a party, or to which it is subject, pursuant to which payments (or
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acceleration of benefits) may be required upon, or may become payable directly or indirectly as a
result of, the transactions contemplated hereby.

Section 4.27. Insurance. Schedule 4.27 lists all material insurance policies and binders
and programs of self-insurance owned, held or maintained by the Company and its Subsidiaries
on the date of this Agreement that afford or afforded, as the case may be, coverage to the
Company or its Subsidiaries, or the respective assets or businesses of the Company or its
Subsidiaries. The Company and its Subsidiaries’ insurance policies are in all material respects in
full force and effect in accordance with their terms, no notice of cancellation has been received,
and there is no existing default or event that, with the giving of notice or lapse of time or both,
would constitute a default thereunder, The Company has made available to Parent true and
correct copies of all material insurance policies maintained by the Company and its Subsidiaries
as of the date of this Agreement.

ARTICLE V.

REPRESENTATIONS AND WARRANTIES OF PARENT AND SUB
Parent and Sub represent and warrant to the Company as follows:

Section 5.1, Corporate Organization; Related Entities.

(a)  Parent is a corporation duly organized, validly existing and in good
standing under the laws of the State of Delaware and has the corporate power to carry on its
business as it is now being conducted or presently proposed to be conducted. Parent is duly
qualified as a foreign corporation to do business, and is in good standing, in each jurisdiction
where the character of its properties owned or held under lease or the nature of its activities make
such qualification necessary, except where the failure to be so qualified has not had and could
not reasonably be expected to have a Parent Material Adverse Effect (as hereinafier defined).
Sub is a corporation duly organized, validly existing and in good standing under the laws of the
State of Delaware. Sub has not engaged in any business (other than in connection with this
Agreement and the transactions contemplated hereby) since the date of its incorporation.

(b)  Schedule 5.1(b) lists all of the Subsidiaries of Parent which would
be required to be set forth on an exhibit to Parent’s Annual Report on Form 10-K pursuant to the
rules and regulations under the Exchange Act (the “Parent Subsidiaries”). Each of the Parent
Subsidiaries is a corporation duly organized, validly existing and in good standing under the laws -
of its jurisdiction of organization or incorporation and has the corporate power and authority to
own or lease its properties and to carry on its business as it is presently being conducted, except
for failures, if any, to be so organized, validly existing or in good standing or to have such
corporate power and authority which in the aggregate have not had and could not reasonably be
expected to have a Parent Material Adverse Effect.

(© Except as set forth on Schedule 5.1(c), Parent does not own,
directly or indirectly, any capital stock of any corporation or have any direct or indirect equity or
ownership interest of any kind in any business, joint venture, partnership or other entity. Except
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as set forth on Schedule 5.1(c) and for qualifying shares required by certain foreign jurisdictions,
all of the issued and outstanding capital stock of each of the Parent Subsidiaries has been validly
issued, is fully paid and nonassessable and is owned of record and beneficially, directly or
indirectly, by Parent free of any Liens, preemptive rights or other restrictions with respect
thereto.

(d)  The copies of the Certificate of Incorporation and By-Laws of
Parent heretofore made available to the Company are complete and correct copies of such
instruments as presently in effect.

Section 5.2.  Capitalization.

(a)  As of the date of this Agreement, the authorized capital stock of
Parent consists of 400,000,000 shares of Parent Common Stock, of which 98,329,555 shares of
Parent Common Stock are issued and outstanding and 4,388,655 shares are held as treasury
stock. As of the date of this Agreement, 9,830,999 shares of Parent Common Stock are reserved
for issuance pursuant to Parent’s Management Incentive Plans, 1,221,305 shares of Parent
Common Stock are reserved for issuance pursuant to Parent’s Non-Employee Director Stock
Plans and 655,079 shares of Parent Common Stock are reserved for issuance pursuant to Parent’s
Employee Stock Purchase Plan (each a “Parent Stock Option Plan”). The issued and
outstanding shares of Parent’s capital stock have been duly authorized and validly issued and are
fully paid, nonassessable and free of statutory preemptive rights and contractual stockholder
preemptive rights, with no personal liability attaching to the ownership thereof. Except pursuant
to Parent Stock Option Plans and Parent’s stockholder rights plan, Parent does not have and is
not bound by any outstanding subscriptions, options, voting trusts, convertible securities,
warrants, calls, commitments or agreements of any character or kind calling for the purchase,
issuance or grant of any additional shares of its capital stock or restricting the transfer of its
capital stock.

(b)  The authorized capital stock of Sub consists of 100 shares of Sub
Common Stock, which shares, as of the date hereof, are issued and outstandmg, owned by Parent
and is validly issued, fully paid and nonassessable.

(¢)  Except as disclosed in this Section 5.2 or in the Parent SEC
Reports (as hereinafter defined), (i) there is no outstanding right, subscription, warrant, call,
unsatisfied preemptive right, option or other agreement or arrangement of any kind to purchase
or otherwise to receive from Parent or Sub any of the outstanding authorized but unissued or
treasury shares of the capital stock or any other security of Parent or Sub, (ii) there is no
outstanding security of any kind convertible into or exchangeable for such capital stock, and
(iii) there is no voting trust or other agreement or understanding to which Parent or Sub is a party
or is bound with respect to the voting of the capital stock of Parent or Sub.

(d)  Except for qualifying shares required by certain foreign

jurisdictions, all of the issued and outstanding capital stock of each of the Parent Subsidiaries has
been validly issued, is fully paid and nonassessable and is owned of record and beneficially,
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directly or indirectly, by Parent, free of any Liens, preemptive rights or other restrictions with
respect thereto.

Section 5.3.  Authority Relative to This Agreement. Each of Parent and Sub has the
requisite corporate power and authority to execute and deliver this Agreement and to
consummate the transactions contemplated hereby. The execution and delivery of this
Agreement by each of Parent and Sub and the consummation by Parent and Sub of the
transactions contemplated on their part hereby have been duly authorized by their respective
Boards of Directors, and by Parent as the sole stockholder of Sub, and, except for the approval of
Parent’s stockholders to be sought at the stockholders’ meeting contemplated by Section 7.5(b),
no other corporate proceedings on the part of Parent or Sub are necessary to authorize this
Agreement or for Parent and Sub to consummate the transactions contemplated hereby. This
Agreement has been duly and validly executed and delivered by each of Parent and Sub and
constitutes a valid and binding agreement of each of Parent and Sub, enforceable against Parent
and Sub in accordance with its terms.

Section 5.4. Consents and Approvals; No Violations. Neither the execution, delivery
and performance of this Agreement by Parent or Sub, nor the consummation by Parent or Sub of
the transactions contemplated hereby will (i) conflict with or result in any breach of any
provisions of (x) the Certificate of Incorporation or By-Laws of Parent or of Sub or (y) the
organizational documents of the Parent Subsidiaries, (ii) require a filing with, or a permit,
authorization, consent or approval of, any Governmental Entity except in connection with or in
order to comply with the applicable provisions of the HSR Act, the Other Governmental
Approvals, the filing of the Proxy Statement-Prospectus under the Exchange Act, filings or
approvals required under state or foreign laws relating to takeovers, if applicable, state securities
or “blue sky” laws, the By-Laws of the NASD and the filing and recordation of Certificate of
Merger as required by the DCGL, (iii) except as set forth on Schedule 5.4, require any consent or
approval under, result in a violation or breach of, or constitute (with or without due notice or
lapse of time or both) a default (or give rise to any right of termination, cancellation or
acceleration) under, or result in the creation of a Lien on any property or asset of Parent or any
other of the Parent Subsidiaries pursuant to, any of the terms, conditions or provisions of any
material Contract to which Parent or Sub or any other Parent Subsidiary is a party or by which
any of them or any of their properties or assets may be bound or (iv) violate any law, order, writ,
injunction, decree, statute, rule or regulation of any Governmental Entity applicable to Parent,
Sub or any other Parent Subsidiary or any of their properties or assets, except, in the case of
clauses (ii), (iii) and (iv), where the failure to make such filing or obtain such authorization,
consent or approval could not reasonably be expected to have, or where such violations, breaches
or defaults or Liens could not reasonably be expected to have, in any such case, a Parent Material
Adverse Effect.

Section 5.5. Reports and Financial Statements. Parent has timely filed all reports
required to be filed with the SEC pursuant to the Exchange Act or the Securities Act since
September 30, 1998 (collectively, the “Paremt SEC Reports”), and has previously made
available to the Company true and complete copies of all such Parent SEC Reports. Such Parent
SEC Reports, as of their respective dates, complied in all material respects with the applicable
requirements of the Securities Act and the Exchange Act, as the case may be, and none of such
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SEC Reports contained any untrue statement of a material fact or omitted to state a material fact
required to be stated therein or necessary to make the statements therein, in light of the
circumstances under which they were made, not misleading. The financial statements of Parent
included in the Parent SEC Reports have been prepared in accordance with GAAP consistently
applied throughout the periods indicated (except as otherwise noted therein or, in the case of
unaudited statements, as permitted by Form 10-Q of the SEC) and fairly present (subject, in the
case of unaudited statements, to normal, recurring year-end adjustments and any other
adjustments described therein) the consolidated financial position of Parent and its consolidated
Subsidiaries as at the dates thereof and the consolidated results of operations and cash flows of
Parent and its consolidated Subsidiaries for the periods then ended. Except as disclosed in the
Parent SEC Reports, since September 30, 2002, there has been no change in any of the
significant accounting (including tax accounting) policies or procedures of Parent or any of its
consolidated Subsidiaries.

Section 5.6. Absence of Certain Changes or Events. Except as set forth in the Parent
SEC Reports filed as of the date of this Agreement, since September 30, 2002, (i) neither Parent
nor any Parent Subsidiary has conducted its business and operations other than in the ordinary
course of business and consistent with past practices and has not taken any actions that, if it had
been in effect, would have violated or been inconsistent with the provisions of Section 6.2 and
(ii) there has not been any fact, event, circumstance or change affecting or relating to Parent and
the Parent Subsidiaries which has had or could reasonably be expected to have a Parent Material
Adverse Effect. Except as set forth on Schedule 5.6 or as could not reasonably be expected to
represent a Parent Material Adverse Effect, the transactions contemplated by this Agreement will
not constitute a change of control under or require the consent from or the giving of notice to a
third party pursuant to the terms, conditions or provisions of any Contract to which Parent or any
Parent Subsidiary is a party.

Section 5.7. Litigation. Except for litigation disclosed in the notes to the financial
statements included in Parent’s Annual Report to Stockholders for the fiscal year ended
September 30, 2002, or in the Parent SEC Reports filed subsequent thereto, as of the date hereof,
there is no suit, action, proceeding or investigation pending or, to the knowledge of Parent,
threatened against Parent or any Subsidiary of Parent or with respect to which Parent or any
Subsidiary of Parent could be required to provide indemnification or to otherwise contribute to
liabilities or damages relating thereto, the outcome of which has had or could reasonably be
expected to have a Parent Material Adverse Effect; nor is there any judgment, décree, injunction,
rule or order of any Governmental Entity outstanding against Parent or any Subsidiary of Parent
having, or which has had or could reasonably be expected to have a Parent Material Adverse
Effect. '

Section 5.8. Absence of Undisclosed Liabilities. Except for liabilities or obligations
which are accrued or reserved against in Parent’s financial statements (or reflected in the notes
thereto) included in the Parent SEC Reports filed as of the date of this Agreement or which were
incurred after September 30, 2002, in the ordinary course of business and consistent with past
practices, none of Parent and the Parent Subsidiaries has any liabilities or obligations (whether
absolute, accrued, contingent or otherwise) of a nature required by GAAP to be reflected in a
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consolidated balance sheet (or reflected in the notes thereto) or which have had or could
reasonably be expected to have a Parent Material Adverse Effect.

Section 5.9. No Default. Neither Parent nor any Parent Subsidiary is in breach or
violation, or in default under (and no event has occurred which with notice or the lapse of time or
both would constitute such a breach, default or violation) of any term, condition or provision of
(a) Parent’s Certificate of Incorporation or By-Laws or (b) (x) any order, writ, decree, statute,
rule or regulation of any Governmental Entity applicable to Parent or any Parent Subs1d1ary or
any of their properties or assets or (v) any Contract to which Parent or a Parent Subsidiary is a

party or by which Parent or a Parent Subsidiary or any of their properties or assets may be bound
except in the case of this clause (b), which breaches, violations or defaults, individually or in the
aggregate, have not had and could not reasonably be expected to have a Parent Material Adverse
Effect.

Section 5.10. Taxes.

(@)  Parent has heretofore delivered or will make available to Parent
true, correct and complete copies of the federal, state, local and foreign income, franchise sales
and other Tax Returns (as hereinafter defined) filed by Parent and each Subsidiary of Parent for
each of the years ended December 31, 1998, 1999, 2000 and 2001, inclusive.

(b)  Except as disclosed in Schedule 5.10(b):

6)] All material Tax Returns required to be filed by Parent and
each Subsidiary of Parent have been timely filed (giving effect to extensions granted with respect
thereto), and all such Tax Returns are true, correct and complete.

(ii)  Parent and each Subsidiary of Parent has timely paid all
material Taxes due.

(iii)  There are no material Liens for Taxes upon the assets of
Parent or any Parent Subsidiary except Liens for Taxes not yet due and payable.

(iv)  No Tax Returns of Parent or any Subsidiary of Parent for
Tax years for which the statute of limitations remains open or from which a net operating loss is
currently being carried forward have been examined by the Service or any other taxing authority
(state, local or foreign), nor is any such examination or audit pending nor has Parent or any
Subsidiary of Parent received a notice of examination or audit from any taxing authority. No
deficiency for any Taxes has been proposed, asserted or assessed against Parent or any
Subsidiary of Parent which has not been resolved and paid or accrued-in full. There are no
outstanding waivers, extensions or comparable consents regarding the application of the statute
of limitations with respect to any Taxes or Tax Returns that have been given by Parent or any
Subsidiary of Parent (excluding the time for filing of Tax Returns or paying Taxes). No taxing
authority in any jurisdiction in which neither Parent nor any of its Subsidiaries files tax returns
has claimed that Parent or any of its Subsidiaries is subject to Tax in such jurisdiction.
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(v)  Parent is the common parent corporation of an Affiliated
Group, which includes Parent and each domestic Subsidiary of Parent. The Affiliated Group has
filed consolidated federal income Tax Returns for at least the last six years.

(vi)  Neither Parent nor any Subsidiary of Parent has made any
change in accounting methods, received a ruling from any taxing authority or signed an
agreement with any taxing authority which has had or could reasonably be expected to have a
Parent Material Adverse Effect.

(vii) Parent and each Subsidiary of Parent has complied in all
material respects with all applicable laws, rules and regulations relating to the payment and
withholding of Taxes (including, without limitation, withholding of Taxes pursuant to Sections
1441 and 1442 of the Code or similar provisions under any foreign laws) and has, within the time
and the manner prescribed by law, withheld from employee wages and paid over to the proper
governmental authorities all amounts required to be so withheld and paid over under applicable
laws.

(viii) Neither Parent nor any Subsidiary of Parent is a party to, is
bound by or has any obligation under, any Tax sharing, allocation or indemnity agreement or
similar contract or arrangement.

(ix) No power of attorney granted by Parent or any Subsidiary
of Parent with respect to any Taxes or Tax Returns is currently in force.

()  Neither Parent nor any Subsidiary of Parent has, with
regard to any assets or property held, acquired or to be acquired by any of them, filed a consent
to the application of Section 341(f) of the Code, or agreed to have Section 341(£)(2) of the Code
apply to any disposition of a subsection (f) asset (as such term is defined in Section 341(f)(4) of
the Code) owned by Parent or any Parent Subsidiary.

(xi) Neither Parent nor any Subsidiary of Parent has
participated in, or cooperated with, an “international boycott” within the meaning of Section 999
of the Code.

(xii) The charges, accruals and reserves for Taxes reflected on
the books of Parent are adequate under GAAP to cover the Tax liabilities accruing or payable by
Parent and each Subsidiary of Parent in respect of periods prior to the date hereof.

(xiii) Neither Parent nor any Subsidiary of Parent is subject to
any joint venture, partnership or other arrangement or contract that is treated as a partnership for
U.S. federal income tax purposes.

(xiv) Neither Parent nor any Subsidiary of Parent is subject to
liability for Taxes of any other person (other than with respect to Parent), including, without
limitation, liability arising from the application of U.S. Treasury Regulation §1.1502-6 or any
analogous provision of Tax law.
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(xv) No indebtedness of Parent or any of Parent’s Subsidiaries
consists of “corporate acquisition indebtedness” within the meaning of Section 279 of the Code.

(xvi) Neither Parent nor any of its Subsidiaries has entered into
any transfer pricing agreements with the Service or other like arrangements with respect to any
foreign jurisdiction.

(xvii) Neither Parent nor any of its Subsidiaries has either
distributed stock of a controlled corporation pursuant to Section 355 of the Code or had its stock
distributed by another corporation pursuant to Section 355 of the Code.

(xviii) Neither Parent nor any of its Subsidiaries has entered into
any transaction that is required to be disclosed or registered as a tax shelter or is a “listed
transaction” pursuant to Section 6011, 6111 or 6112 of the Code or the regulations and Service
pronouncements promulgated thereunder.

Section 5.11. Intellectnal Property. The operation of Parent’s and its Subsidiaries’
respective businesses and the manufacture, marketing, use, sale, licensure or disposition of any
Intellectual Property in the manner currently used, sold, licensed or disposed of by Parent and its
Subsidiaries or in the manner currently proposed to be used, sold, licensed or disposed of by
Parent and its Subsidiaries does not and will not violate any license or agreement between Parent
or any of its Subsidiaries and any third party; or, to the knowledge of Parent based, in part, on
representations and warranties from third parties from whom Intellectual Property is licensed by
Parent or any of its Subsidiaries, infringe on the proprietary rights of any person, nor has such an
infringement been alleged within three years preceding the date of this Agreement (other than
such as have been resolved). There is no pending or threatened claim or litigation challenging or
questioning the validity, ownership or right to use, sell, license or dispose of any Intellectual
Property in the manner in which currently used, sold, licensed or disposed of by Parent or any of
its Subsidiaries, nor is there a valid basis for any such claim or litigation, nor has Parent or any of
its Subsidiaries received any notice asserting that the proposed operation of Parent’s and its
Subsidiaries’ respective businesses or the use, sale, license or disposition by Parent of any of the
Intellectual Property of Parent or any of its Subsidiaries conflicts or will conflict with the rights
of any other party, nor is there a valid basis for any such assertion in each case, with such
exceptions as in the aggregate have not had and could not reasonably be expected to have a
Parent Material Adverse Effect.

Section 5.12. Environmental Liability.

(a2) At all times prior to the Closing, Parent and each of its Subsidiaries
has complied in all respects with all Environmental Laws, except where the failure to comply has
not had or could not reasonably be expected to have a Parent Material Adverse Effect. Neither
Parent nor any of its Subsidiaries has received any notice, report, or information (including
information that any Action of any kind is pending or threatened) regarding any liabilities
(whether accrued, absolute, contingent, unliquidated, or otherwise), or any corrective,
investigatory or remedial obligations, arising under Environmental Laws relating to Parent or
any of its Subsidiaries or the occupation or use of any of Parent’s or any of its Subsidiaries’
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assets or any real properties formerly owned or leased by Parent or any of its Subsidiaries.
Parent or one of its Subsidiaries holds all Material Parent Permits under Environmental Laws
necessary for the conduct of Parent’s and its Subsidiaries’ business as presently being conducted,
and such Material Parent Permits are valid and in full force and effect.

(b)  No Hazardous Materials have been, or are currently, located at, in,
or under or emanating from either any property currently or previously owned or operated by
Parent or any of its Subsidiaries in a manner which violates in any respect any applicable
Environmental Laws, except for such violations as in the aggregate have not had and could not
reasonably be expected to have a Parent Material Adverse Effect.

Section 5.13. Section 203 of the DCGL,; Stockholder Rights Plan.

(a)  Other than that certain Rights Agreement dated as of
November 14, 1996, by and between Parent and Harris Trust and Savings Bank Company of
New York (the “Parent Rights Agreement™), Parent has not proposed, adopted, approved or
implemented any Stockholder Rights Plan, which could have the effect of restricting,
prohibiting, impeding or otherwise affecting the consummation of the transactions contemplated
by this Agreement by the parties thereto.

(b)  Prior to the date of this Agreement, the Board of Directors of
Parent has taken all action, if any, necessary to exempt under, or make not subject to, (i) the
provisions of Section 203 of the DGCL and (ii) any other state takeover law or state law that
purports to limit or restrict business combinations or the ability to acquire or vote shares: (A) the
execution of this Agreement, (B) the Merger and (C) the transactions contemplated by this
Agreement. No “Stock Acquisition Date” or “Distribution Date” (as such terms are defined in
the Rights Agreement) and no event allowing bargain purchases will occur as a result of the
execution of this Agreement or the consummation of the Merger pursuant to this Agreement.

Section 5.14. Information in Disclosure Documents and Registration Statement. None
of the information to be supplied by Parent or Sub for inclusion in (i) the Registration Statement
or (ii) the Proxy Statement-Prospectus will in the case of the Registration Statement, at the time
it becomes effective and at the Effective Time, or, in the case of the Proxy Statement-Prospectus
or any amendments thereof or supplements thereto, at the time of the mailing of the Proxy
Statement-Prospectus and any amendments or supplements thereto, and at the time of the
meeting of stockholders of Parent to be held in connection with the Merger, contain any untrue
statement of a material fact or omit to state any material fact required to be stated therein or
necessary in order to make the statements therein, in light of the circumstances under which they
are made, not misleading. The Registration Statement and the Proxy Statement-Prospectus will
comply as to form in all material respects with the applicable provisions of the Securities Act and
the Exchange Act, and the rules and regulations promulgated thereunder, except that no
representation is made by Parent with respect to statements made therein based on information
supplied by the Company or any of its Subsidiaries or their representatives for inclusion in the
Registration Statement or the Proxy Statement-Prospectus or with respect to information
concerning the Company or any of its Subsidiaries incorporated by reference in the Registration
Statement or the Proxy Statement-Prospectus.
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Section 5.15. Employees. The Parent has provided or made available to the Company
true, correct and complete copies of all employment or severance or termination agreements,
policies, plans, commitments or other Contracts, whether written or oral, accruing to the benefit
of any officer or director of the Company. Neither Parent nor any of its Subsidiaries is a party to
any Contracts with any labor union or employee association nor has Parent or any of its
Subsidiaries conducted negotiations with any labor union or employee association with respect to
any future contracts. Parent is not aware of any current attempts to organize or establish any
labor union or employee association with respect to any employees of Parent or any of its
Subsidiaries, and there is no existing or pending certification of any such union with regard to a
bargaining unit.

Section 5.16. Employee Benefit Plans; ERISA.

(@)  Schedule 5.16 hereto sets forth a true and complete list of each
employee benefit plan, arrangement or agreement that is maintained or contributed to by Parent
or the Sub or by any ERISA Affiliate of Parent (the “Parent Plans™) or with respect to which
Parent or any ERISA Affiliate of Parent has any liability. Neither Parent nor any ERISA
Affiliate of Parent has any formal plan or commitment to create any additional plan or modify
any existing Parent Plan, except for such modifications that are required by law.

(b)  Each of the Parent Plans that is subject to ERISA is in compliance
with ERISA, except for any failures to be in such compliance that individually or in the
aggregate have not had and could not reasonably be expected to have a Parent Material Adverse
Effect; each of the Parent Plans intended to be “qualified” within the meaning of Section 401(a)
of the Code is so qualified, no event has occurred which may affect such qualification and the
trusts maintained thereunder are exempt from taxation under Section 501(a) of the Code, except
as has not had and could not reasonably be expected to have a Parent Material Adverse Effect;
no Parent Plan has an accumulated or waived funding deficiency within the meaning of Section
412 of the Code, except as has not had and could not reasonably be expected to have a Parent
Material Adverse Effect; neither Parent nor any ERISA Affiliate of Parent has incurred, directly
or indirectly, any liability to or on account of a Parent Plan pursuant to Title IV of ERISA,
except for such liability or liabilities that individually or in the aggregate have not had and could
not reasonably be expected to have a Parent Material Adverse Effect; no proceedings have been
instituted to terminate any Parent Plan that is subject to Title IV of ERISA; no “reportable
event,” as such term is defined in Section 4043(c) of ERISA, has occurred with respect to any
Parent Plan, except for any such reportable event that occurred more than three years before the
date of this Agreement; and no condition exists that presents a material risk to Parent or an
ERISA Affiliate of Parent of incurring a liability to or on account of a Parent Plan pursuant to
Title IV of ERISA, except for such conditions which individually or in the aggregate have not
had and could not reasonably be expected to have a Parent Material Adverse Effect.

(c) There are no facts or circumstances that would materially change
the funded status of any Parent Plan that is a “defined benefit” plan (as defined in Section 3(35)
of ERISA) since the date of the most recent actuarial report for such plan. No Parent Plan is a
multiemployer plan (within the meaning of Section 3(37) of ERISA) and no Parent Plan is a
multiple employer plan as defined in Section 413 of the Code. Except for contributions or
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amounts which either individually or in the aggregate have not had and could not reasonably be
expected to have a Parent Material Adverse Effect, all contributions or other amounts payable by
Parent or the Sub as of the Effective Time with respect to each Parent Plan in respect of current
or prior plan years have been either paid or accrued on the consolidated balance sheet of Parent.
There are no pending, threatened or anticipated claims (other than routine claims for benefits) by,
on behalf of or against any of the Parent Plans or any trusts related thereto, except for such
claims which individually or in the aggregate have not had and could not reasonably be expected
to have a Parent Material Adverse Effect.

(d)  Neither Parent, nor any ERISA Affiliate of Parent, nor any Parent
Plan, nor any trust created thereunder, nor any trustee or administrator thereof has incurred any
liability pursuant to Section 409 or 502(i) of ERISA or Section 4975 or 4976 of the Code, that, in
either case, individually or in the aggregate has had or could reasonably be expected to have a
Parent Material Adverse Effect. No amounts payable under the Parent Plans will, individually or
in the aggregate, fail to be deductible for federal income tax purposes by virtue of Section 280G
of the Code. No Parent Plan provides death or medical benefits (whether or not insured), with
respect to current or former employees of Parent or any ERISA Affiliate of Parent beyond their
retirement or other termination of service the cost of which is material to Parent and Sub taken as
a whole other than (i) coverage mandated by applicable law or (ii) death benefits under any
“employee pension plan,” as that term is defined in Section 3(2) of ERISA. Except as disclosed
on Schedule 5.16, the consummation of the transactions contemplated by this Agreement will not
(i) entitle any current or former employee or officer of Parent or any ERISA Affiliate of Parent
to severance pay, unemployment compensation or any other payment, except as expressly
provided in this Agreement or (ii) accelerate the time of payment or vesting, or increase the
amount of compensation due any such employee or officer.

(e  All Parent Plans comply in form and operation, and Parent and
each ERISA Affiliate of Parent have complied with respect to the Parent Plans, with all
applicable Laws, except where the failure to comply has not had and could not reasonably be
expected to have a Parent Material Adverse Effect.

Section 5.17. Permits.  Parent and each of its Subsidiaries has, and is in material
compliance with, all Permits required to conduct its respective business as now being conducted,
except any such Permit the absence of which, individually or in the aggregate, has not had and
could not reasonably be expected to have a Parent Material Adverse Effect (“Material Parent
Permits™). All the Material Parent Permits are valid and in full force and effect. There is not
now pending, nor to the knowledge of Parent, threatened, any Action by any person or by or
before any Governmental Entity to revoke, cancel, rescind, modify or refuse to renew any of the
Material Parent Permits and, to the knowledge of Parent, there exist no facts or circumstances
that could reasonably be expected to give rise to such Action.

Section 5.18. Compliance with Law. Neither Parent nor any of its Subsidiaries has
violated, and Parent and each of its Subsidiaries is in compliance with, all Laws, other than
where such violation has not had and could not reasonably be expected to have a Parent Material
Adverse Effect. Neither Parent nor any of its Subsidiaries has received any written notice to the
effect that Parent and its Subsidiaries are not in such compliance with any Laws, and Parent has
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no knowledge that any existing circumstances are reasonably likely to result in such violations of
any Laws.

Section 5.19. Vote Required. The affirmative vote of the holders of a majority of the
shares of Parent Common Stock present in person or represented by proxy at the stockholders
meeting of Parent contemplated by Section 7.5(b) (provided that the shares so present or
represented constitute a majority of the outstanding shares of Parent Common Stock) is the only
vote of the holders of any class or series of Parent’s capital stock necessary to approve the
issuance of shares of Parent Common Stock and Parent Preferred Stock pursuant to the Merger
(the “Share Issuance™), and the affirmative vote of the holders of a majority of the outstanding
shares of Parent Common Stock is the only vote of the holders of any class or series of Parent’s
capital stock necessary to approve the adoption of the Amended and Restated Charter (the
“Charter Amendment”) (collectively, the “Parent Stockholder Approval”). The affirmative
vote of Parent, as the sole stockholder of all outstanding shares of Sub Common Stock, is the
only vote of the holders of any class or series of Sub capital stock necessary to approve the
Merger. The Board of Directors of Parent (at a meeting duly called and held) has unanimously
(i) approved this Agreement, (ii) determined that the transactions contemplated hereby are fair to
and in the best interests of Parent and the holders of Parent Common Stock, (iii) determined to
cause Parent, as the sole stockholder of Sub, to approve and adopt this Agreement, and
(iv) recommended that Parent’s stockholders approve the Share Issuance and the Charter
Amendment. The Board of Directors of Sub (by unanimous written consent) has approved this
Agreement.

Section 5.20. Opinion of Financial Advisor. Parent has received the opinion of Morgan
Stanley & Co. Incorporated (“Morgan Stanley”), dated the date hereof, substantially to the
effect that the consideration to be paid by Parent pursuant to the Exchange Ratio pursuant to the
terms of this Agreement is fair from a financial point of view to Parent.

Section 5.21. Affiliate Transactions. Except as disclosed in Parent SEC Reports, there
are no material Contracts or other transactions between Parent or any of its Subsidiaries, on the
one hand, and any (i) officer or director of Parent, (ii) record or beneficial owner of five percent
or more of the voting securities of Parent or (iii) affiliate (as such term is defined in Regulation
12b-2 promulgated under the Exchange Act) of any such officer, director or beneficial owner, on
the other hand. '

Section 5.22. Brokers. Except for its financial advisor, Morgan Stanley, no broker,
finder or financial advisor is entitled to any brokerage, finder’s or other fee or commission in
connection with the Merger or the transactions contemplated by this Agreement based upon
arrangements made by or on behalf of Parent or any of its Subsidiaries.

Section 5.23. Reorganization. To the knowledge of Parent, neither Parent nor any of its
affiliates has taken or agreed to take any action that (without giving effect to any actions taken or
agreed to be taken by the Company or any of its affiliates) would prevent the Merger from
constituting a “reorganization,” within the meaning of Section 368(a) of the Code.
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Section 5.24. Contracts. All material Contracts of Parent and its Subsidiaries are valid
and binding obligations of Parent or its Subsidiaries, as the case may be, and, to the knowledge
of Parent, the valid and binding obligation of each other party thereto, except such Contracts that,
if not so valid and binding, individually or in the aggregate, have not had and could not
reasonably be expected to have a Parent Material Adverse Effect. Neither Parent or its
Subsidiaries, nor, to the knowledge of Parent, any other party thereto, is in violation of or in
default in respect of, nor has there occurred an event or condition, that with the passage of time
or giving of notice (or both), would constitute a default under or permit the termination of, any
such Contract, except such violations or defaults under or terminations that, individually or in the
aggregate, have not had and could not reasonably be expected to have a Parent Material Adverse
Effect.

Section 5.25. Change in Control Payments. Neither Parent nor any of its Subsidiaries
has any plans, programs, agreements or arrangements to which it is a party, or to which it is
subject, pursuant to which payments (or acceleration of benefits) may be required upon, or may
become payable directly or indirectly as a result of, the transactions contemplated hereby.

Section 5.26. Operation of Parent’s Business; Relationships. Since September 30, 2002,
to the knowledge of Parent, no material customer of Parent or any of the Parent Subsidiaries has
indicated that it will stop or materially decrease purchasing materials, products or services from
Parent or its Subsidiaries, and no material supplier of Parent or any of the Parent Subsidiaries has
indicated that it will stop or materially decrease the supply of materials, products or services to
Parent or the Parent Subsidiaries or, in either case, is otherwise involved in, or is threatening, a
material dispute with Parent or its Subsidiaries.

Section 5.27. Insurance. Schedule 5.27 lists all material insurance policies and binders
and programs of self-insurance owned, held or maintained by Parent and its Subsidiaries on the
date of this Agreement that afford or afforded, as the case may be, coverage to Parent or its
Subsidiaries, or the respective assets or businesses of Parent or its Subsidiaries. Parent and its
Subsidiaries’ insurance policies are in all material respects in full force and effect in accordance
with their terms, no notice of cancellation has been received, and there is no existing default or
event that, with the giving of notice or lapse of time or both, would constitute a default
~ thereunder. Parent has made available to the Company true and correct copies of all material
insurance policies maintained by Parent and its Subsidiaries as of the date of this Agreement.

ARTICLE VL

CONDUCT OF BUSINESS PENDING THE MERGER

Section 6.1. Conduct of Business by the Company and its Subsidiaries Pending the
Merger. Prior to the Effective Time, unless Parent shall otherwise agree in writing, or as set
forth on Schedule 6.1 or as otherwise expressly contemplated by this Agreement:

(@) The Company and its Subsidiaries shall conduct their business
only in the ordinary and usual course consistent with past practice, and the Company and its
Subsidiaries shall use their reasonable efforts to preserve intact the present business organization,
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keep available the services of its present officers and key employees and preserve the goodwill
of those having business relationships with them; neither the Company nor any Subsidiary of the
Company shall hire any person to any position within the Company or such Subsidiary or as a
consultant to the Company or such Subsidiary where the annual base salary payable to such
person, whether in cash or otherwise, would exceed $100,000;

()  neither the Company nor any of its Subsidiaries shall (i) amend its
Certificate of Incorporation, By-Laws or other organizational documents, (ii) split, combine or
reclassify any shares of its outstanding capital stock, (iii) declare, set aside or pay any dividend
or other distribution payable in cash, stock or property or (iv) directly or indirectly redeem or
otherwise acquire any shares of its capital stock; :

()  neither the Company nor any of its Subsidiaries shall (i) authorize
for issuance, issue or sell or agree to issue or sell any shares of, or rights or securities of any kind
to acquire, rights or securities convertible into any shares of, its capital stock (whether through
the issuance or granting of options, warrants, commitments, subscriptions, rights to purchase or
otherwise), except for the issuance of shares of Company Common Stock upon the exercise of
Company Stock Options outstanding on the date of this Agreement or option or other awards to
employees of the Company or any of its Subsidiaries hired after the date hereof not exceeding
100,000 shares in the aggregate; (ii) merge or consolidate with another entity; (iii) acquire or
purchase an equity interest in or a substantial portion of the assets of another corporation,
partnership or other business organization or otherwise acquire any assets outside the ordinary
and usual course of business and consistent with past practice or otherwise enter into any
material contract, commitment or transaction outside the ordinary and usual course of business
consistent with past practice; (iv) sell, lease, license, waive, release, transfer, encumber or
otherwise dispose of any of its assets other than in the ordinary and usual course of business and
consistent with past practice or for an aggregate consideration less than $1.0 million; (v) incur,
assume or prepay any material indebtedness or any other material liabilities other than in the
ordinary course of business and consistent with past practice or for an aggregate consideration
less than $1.0 million; (vi) assume, guarantee, endorse or otherwise become liable or responsible
(whether directly, contingently or otherwise) for the obligations of any other person in the
ordinary course of business and consistent with past practice; (vii) make any loans, advances or
capital contributions to, or investments in, any other person; .(viii) authorize or make capital
expenditures in excess of the amounts currently budgeted therefor; (ix) permit any insurance
policy naming the Company or a Company Subsidiary as a beneficiary or a loss payee to be
cancelled or terminated other than in the ordinary course of business; or (x) enter into any
contract, agreement, commitment or arrangement with respect to any of the foregoing;

(d  neither the Company nor any of its Subsidiaries shall (i) adopt,
enter into, terminate or amend (except as may be required by applicable law) any Company Plan
or other arrangement for the current or future benefit or welfare of any director, officer or current
or former employee, (ii) increase in any manner the compensation or fringe benefits of, or pay
any bonus to, any director, officer or employee (except for normal increases in salaried
compensation or bonuses in the ordinary course of business consistent with past practice) or
(iii) take any action to fund or in any other way secure, or to accelerate or otherwise remove
restrictions with respect to, the payment of compensation or benefits under any employee plan,
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agreement, contract, arrangement or other Company Plan (including the Company Stock

Options);

~ (e)  neither the Company nor any of its Subsidiaries shall make any
material change in its accounting policies or procedures;

® neither the Company nor any of its Subsidiaries shall take any
action that is intended or would reasonably be expected to result in any of the conditions set forth
in Article VIII not being satisfied;

(2)  neither the Company nor any of its Subsidiaries shall knowingly
take any action which would jeopardize qualification of the Merger as a reorganization within
the meaning of Section 368(a) of the Code;

(h)  neither the Company nor any of its Subsidiaries shall make any
Tax election or settle or compromise any income Tax liability or file any income tax return prior
to the last day (including extensions) prescribed by law, in the case of any of the foregoing,
material to the business, financial condition or results of operations of the Company and its
Subsidiaries; and

)] neither the Company nor any of its Subsidiaries shall propose,
adopt, approve or implement any Stockholder Rights Plan which could have the effect of
restricting, prohibiting, impeding or otherwise affecting the consummation of the transactions
contemplated by this Agreement by the parties thereto.

Section 6.2. Conduct of Business by Parent Pending the Merger. Prior to the Effective
Time, unless the Company shall otherwise agree in writing, or as otherwise expressly
contemplated by this Agreement:

(@)  Parent and its Subsidiaries shall conduct their business only in the
ordinary and usual course consistent with past practice, and Parent and its Subsidiaries shall use
their reasonable efforts to preserve intact the present business organization, keep available the
services of its present officers and key employees and preserve the goodwill of those having
business relationships with them; ' '

(b)  neither Parent nor Sub shall (i)amend its Certificate of
Incorporation, By-Laws or other organizational documents other than to the extent required to
comply with applicable law or Parent’s obligations hereunder, (ii) split, combine or reclassify
any shares of its outstanding capital stock or (iii) declare, set aside or pay any dividend or other
distribution payable in cash, stock or property;

(c)  neither Parent nor any of its Subsidiaries shall make any material
change in its accounting policies or procedures;

(d  neither Parent nor any of its Subsidiaries shall take any action that

is intended or would reasonably be expected to result in any of the conditions set forth in Article
VIII not being satisfied; . —
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(¢)  neither Parent nor Sub shall knowingly take any action which
would jeopardize qualification of the Merger as a reorganization within the meaning of Section
368(a) of the Code; and

® Parent shall not, directly or indirectly, acquire or agree to acquire
from any person any assets, business or securities or engage in, or agree to engage in, any
merger, consolidation or other business combination or series of such transactions (whether
related or unrelated) with any person or persons, which, individually or in the aggregate, would
require Parent to file financial statements with respect to such acquired person or persons (or
business or businesses) pursuant to Item 7 of Form 8-K (an unrelated series of transactions being
deemed related for this purpose); provided that for purposes of this Section 6.2(f), 20% shall be
substituted for all other percentages contained in the rules or instructions governing whether the
filing of such financial statements is required and an unrelated series of transactions will be
deemed to be related for purposes of Item 2 and Item 7 of Form 8-K.

Section 6.3. Conduct of Business of Sub. During the period from the date 'of this
Agreement to the Effective Time, Sub shall not engage in any activities of any nature except as
provided in or contemplated by this Agreement.

ARTICLE VIL

ADDITIONAL AGREEMENTS

Section 7.1.  Access and Information. Each of the Company and Parent shall (and shall
cause its Subsidiaries and its and their respective officers, directors, employees, auditors and
agents to) afford to the other and to the other’s officers, employees, financial advisors, legal
counsel, accountants, consultants and other representatives reasonable access during normal
business hours throughout the period prior to the Effective Time to all of its books and records
(other than privileged documents and subject to any confidentiality provisions applicable to
communications between any party and its counsel) and its properties, plants and personnel and,
during such period, each shall furnish promptly to the other a copy of each report, schedule and
other document filed or received by it pursuant to the requirements of federal securities laws,
provided. that no investigation pursuant to this Section 7.1 shall affect any representations or
warranties made herein or the conditions to the obligations of the respective parties to
consummate the Merger. Unless otherwise required by law, each party agrees that it (and its
Subsidiaries and its and their respective representatives) shall hold in confidence all non-public
information so acquired in accordance with the terms of the confidentiality agreement, dated
August 9, 2002, between Parent and the Company (the “Confidentiality Agreement”).

Section 7.2.  No Solicitation by Parent.

(@)  Parent shall not, nor shall it permit any of its Subsidiaries to, nor
shall it authorize or permit any of its directors, officers or employees or any investment banker,
financial advisor, attorney, accountant or other representative retained by it or any of its
Subsidiaries to, directly or indirectly through another person, (i) solicit, initiate or encourage
(including by way of furnishing information), or take any other action designed to facilitate or
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induce, any inquiries or the making of any proposal that constitutes any Parent Takeover
Proposal or (ii) participate in any discussions or negotiations regarding any Parent Takeover
Proposal; provided, however, that, if at any time, the Board of Directors of Parent determines in
good faith, after consultation with outside counsel, that it is necessary to do so in order to act in a
manner consistent with its fiduciary duties to Parent’s stockholders under applicable law, Parent
may, in response to a Parent Superior Proposal, or a Parent Takeover Proposal with respect to
which the Board of Directors of Parent concludes in good faith there is a reasonable likelihood
that such Parent Takeover Proposal could result in a Parent Superior Proposal (a “Probable
Parent Superior Proposal”), that was not solicited by it or that did not otherwise result from a
breach of this Section 7.2(a) and subject to providing prior written notice of its decision to take
such action to the Company and compliance with Section 7.2(c), (x) furnish the same
information with respect to Parent and its Subsidiaries as was previously furnished to the
Company, as revised or updated to reflect any changes or additions to such information
(provided that such revised information is contemporaneously furnished to Company to the
extent it had not been previously so furnished), to any person making a Parent Superior Proposal
or a Probable Parent Superior Proposal pursuant to a customary confidentiality agreement (as
determined by Parent after consultation with its outside counsel) that is no less restrictive in any
material respect than the Confidentiality Agreement and (y) participate in discussions or
negotiations regarding such Parent Superior Proposal or a Probable Parent Superior Proposal.
For purposes of this Agreement, “Parent Takeover Proposal” means any inquiry, proposal or
offer from any person relating to any (w) direct or indirect acquisition or purchase of a business
that constitutes 15% or more of the net revenues, net income or the assets of Parent and its
Subsidiaries, taken as a whole, (x) direct or indirect acquisition or purchase of 15% or more of
any class of equity securities of Parent or of 50% or more of any class of equity securities of any
of its Subsidiaries whose business constitutes 15% or more of the net revenues, net income or
assets of Parent and its Subsidiaries, taken as a whole, (y) tender offer or exchange offer that if
consummated would result in any person beneficially owning 15% or more of any class of equity
securities of Parent or 50% or more of any class of equity securities of any of its Subsidiaries
whose business constitutes 15% or more of the net revenues, net income or assets of Parent and
its Subsidiaries, taken as a whole, or (z)merger, business combination, recapitalization,
liquidation, dissolution or similar transaction involving Parent or any of its Subsidiaries whose
business constitutes 15% or more of the net revenues, net income or assets of Parent and its
Subsidiaries, taken as a whole, other than the transactions contemplated by this Agreement.
Parent shall immediately terminate, and shall cause its Subsidiaries and its and their respective
directors, officers, employees, investment bankers, financial advisors, attorneys, or other
representatives to immediately terminate, all discussions or negotiations, if any, with any third
party with respect to a Parent Takeover Proposal.

(b)  Except as expressly permitted by this Section 7.2(b) or Section
7.5(b), neither the Board of Directors of Parent nor any committee thereof shall (i) withdraw or
modify, or propose publicly to withdraw or modify, in a manner adverse to Company, Parent
Recommendation or, (ii) approve or recommend, or propose publicly to approve or recommend,
any Parent Takeover Proposal, (iii) permit Parent to waive or otherwise fail to enforce any
standstill agreement or similar arrangement between Parent and any other person, or (iv) cause
Parent to enter into any letter of intent, agreement in principle, acquisition agreement or other
similar agreement (each, a “Parent Acquisition Agreement”) related to any Parent Takeover
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Proposal. Notwithstanding the foregoing, in the event that the Board of Directors of Parent
determines in good faith, after consultation with outside counsel, that in light of a Parent
Superior Proposal it is necessary to do so in order to act in a manner consistent with its fiduciary
duties to Parent’s stockholders under applicable law, the Board of Directors of Parent may
(subject to this and the following sentences) terminate this Agreement in order to concurrently
enter into such Parent Acquisition Agreement with respect to a Parent Superior Proposal;
provided, however, that Parent may not terminate this Agreement pursuant to this Section 7.2(b)
unless and until (i) three business days have elapsed following the delivery to the Company of a
written notice of such determination by the Board of Directors of Parent and (x) Parent has
delivered to the Company the written notice required by Section 7.2(c) below and () during
such three business day period, Parent otherwise cooperates with Company with respect to the
Parent Takeover Proposal that constitutes a Parent Superior Proposal with the intent of enabling
the Company to engage in good faith negotiations to make such adjustments in the terms and
conditions of the Merger as would enable Parent to proceed with the Merger on such adjusted
terms, (ii) at the end of such three business day period the Board of Directors of Parent continues
reasonably to believe that the Parent Takeover Proposal constitutes a Parent Superior Proposal
and (iif) Parent pays the Parent Termination Fee as provided in Section 9.5. For purposes of this
Agreement, a “Parent Superior Proposal” means a bona fide written proposal made by a third
party to acquire, directly or indirectly, including pursuant to a tender offer, exchange offer,
merger, business combination, recapitalization, liquidation, dissolution or similar transaction, for
consideration consisting of cash and/or securities, more than 30% of the combined voting power
of the shares of Parent Common Stock then outstanding or more than 40% of the assets of Parent
and its Subsidiaries, taken as a whole, in a single transaction or a series of related transactions
and otherwise on terms which the Board of Directors of Parent determines in its good faith
judgment (after consultation with a financial advisor of nationally recognized reputation) to be
more favorable to Parent’s stockholders than the Merger (after considering (1) any adjustment to
the terms and conditions of the Merger proposal by Company in response to a Parent Takeover
Proposal and (2) the Parent Termination Fee) and (i) for which financing, in the good faith
judgment of the Board of Directors of Parent, is reasonably capable of being obtained by such
third party and (i) which, in the good faith judgment of the Board of Directors of Parent, is
reasonably likely of being completed.

(c)  In addition to the obligations of Parent set forth in paragraphs (a)
and (b) of this Section 7.2, Parent shall immediately advise the Company orally and in writing of
any request for information or of any Parent Takeover Proposal, the material terms and
conditions of such request or Parent Takeover Proposal and the identity of the person making
such request or Parent Takeover Proposal. Parent shall keep the Company reasonably informed
of the status and details (including amendments and proposed amendments) of any such request
or Parent Takeover Proposal.

(d)  Nothing contained in this Section 7.2 prohibits Parent from taking
and disclosing to its stockholders a position contemplated by Rule 14e-2(a) promulgated under
the Exchange Act or from making any disclosure to Parent’s stockholders if, in the good faith
judgment of the Board of Directors of Parent, after consultation with outside counsel, failure so
to disclose would be inconsistent with its obligations under applicable law; provided, however,
that, except as expressly permitted by paragraph (b) of this Section 7.2 in connection with a
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Parent Superior Proposal, neither Parent nor its Board of Directors nor any committee thereof
will withdraw or modify, or propose publicly to withdraw or modify, its position with respect to
this Agreement, the Merger or the transactions contemplated hereby, or approve or recommend,
or propose publicly to approve or recommend, a Parent Takeover Proposal.

Section 7.3. No Solicitation by the Company.

(@  The Company shall not, nor shall it permit any of its Subsidiaries
to, nor shall it authorize or permit any of its directors, officers or employees or any investment
banker, financial advisor, attorney, accountant or other representative retained by it or any of its
Subsidiaries to, directly or indirectly through another person, (i) solicit, initiate or encourage
(including by way of furnishing information), or take any other action designed to facilitate or
induce, any inquiries or the making of any proposal that constitutes any Company Takeover
Proposal or (ii) participate in any discussions or negotiations regarding any Company Takeover
Proposal; provided, however, that, if at any time, the Board of Directors of Company determines
in good faith, after consultation with outside counsel, that it is necessary to do so in order to act
in a manner consistent with its fiduciary duties to the Company’s stockholders under applicable
law, Company may,-in response to a Company Superior Proposal, or a Company Takeover
Proposal that the Board of Directors of the Company concludes in good faith that there is a
reasonable likelihood that such Company Takeover Proposal could result in a Company Superior
Proposal (a “Probable Company Superior Proposal”), that was not solicited by it or that did
not otherwise result from a breach of this Section 7.3(a) and subject to providing prior written
notice of its decision to take such action to Parent and compliance with Section 7.3(c),
(x) furnish the same information with respect to Company and its Subsidiaries as was previously
furnished to Parent, as revised or updated to reflect any changes or additions to such information
(provided that such revised information is contemporaneously furnished to Parent to the extent it
had not been previously so furnished), to any person making a Company -Superior Proposal or a
Probable Company Superior Proposal pursuant to a customary confidentiality agreement (as
determined by Company after consultation with its outside counsel) that is no less restrictive in
any material respect than the Confidentiality Agreement and (y) participate in discussions or
negotiations regarding such Company Superior Proposal or Probable Company Superior
~ Proposal. For purposes of this Agreement, “Company Takeover Proposal” means any inquiry,
proposal or offer from any person relating to any (w) direct or indirect acquisition or purchase of
a business that constitutes 15% or more of the net revenues, net income or the assets of the
Company and its Subsidiaries, taken as a whole, (x) direct or indirect acquisition or purchase of
15% or more of any class of equity securities of the Company or of 50% or more of any class of
equity securities of any of its Subsidiaries whose business constitutes 15% or more of the net
revenues, net income or assets of the Company and its Subsidiaries, taken as a whole, (y) tender
offer or exchange offer that if consummated would result in any person beneficially owning 15%
or more of any class of equity securities of Company or 50% of any class of equity securities of
any of its Subsidiaries whose business constitutes 15% or more of the net revenues, net income
or assets of the Company and its Subsidiaries, taken as a whole, or (z) merger, business
combination, recapitalization, liquidation, dissolution or similar transaction involving the
Company or any of its Subsidiaries whose business constitutes 15% or more of the net revenues,
net income or assets of Company and its Subsidiaries, taken as a whole, other than the
transactions contemplated by this Agreement. The Company shall immediately terminate, and
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shall cause its Subsidiaries and its and their respective directors, officers, employees, investment
bankers, financial advisors, attorneys, or other representatives to immediately terminate, all
discussions or negotiations, if any, with any third party with respect to a Company Takeover
Proposal.

(b)  Except as expressly permitted by this Section 7.3 and Section
7.5(a), neither the Board of Directors of the Company nor any committee thereof shall
(i) withdraw or modify, or propose publicly to withdraw or modify, in a manner adverse to
Parent, the Company Recommendation, (ii) approve or recommend, or propose publicly to
approve or recommend, any Company Takeover Proposal, (iii) permit the Company to waive or
otherwise fail to enforce any standstill agreement or similar arrangement between the Company
and any other person, or (iv) cause the Company to enter into any letter of intent, agreement in
principle, acquisition agreement or other similar agreement (each, a “Company Acquisition
Agreement”) related to any Company Takeoveér Proposal. Notwithstanding the foregoing, in the
event that the Board of Directors of the Company determines in good faith, after consultation
with outside counsel, that in light of a Company Superior Proposal it is necessary to do so in
order to act in a manner consistent with its fiduciary duties to the Company’s stockholders under
applicable law, the Board of Directors of the Company may (subject to this and the following
sentences) terminate this Agreement in order to concurrently enter into such Company
Acquisition Agreement with respect to a Company Superior Proposal; provided, however, that
the Company may not terminate this Agreement pursuant to this Section 7.3(b) unless and until
(i) three business days have elapsed following the delivery to Parent of a written notice of such
determination by the Board of Directors of Company and (x) the Company has delivered to
Parent the written notice required by Section 7.3(c) below and (y) during such three business day
period, the Company otherwise cooperates with Parent with respect to the Company Takeover
Proposal that constitutes a Company Superior Proposal with the intent of enabling Parent to
engage in good faith negotiations to make such adjustments in the terms and conditions of the
Merger as would enable the Company to proceed with the Merger on such adjusted terms, (ii) at
the end of such three business day period the Board of Directors of the Company continues
reasonably to believe that the Company Takeover Proposal constitutes a Company Superior
Proposal and (iii) the Company pays the Company Termination Fee as provided in Section 9.5.
"For purposes of this Agreément, a “Company Superior Proposal” means a bona fide written
proposal made by a third party to acquire, directly or indirectly, including pursuant to a tender
offer, exchange offer, merger, business combination, recapitalization, liquidation, dissolution or
similar transaction, for consideration consisting of cash and/or securities, more than 30% of the
combined voting power of the shares of the Company Common Stock then outstanding or more
than 40% of the assets of the Company and its Subsidiaries, taken as a whole, in a single
transaction or series of related transactions and otherwise on terms which the Board of Directors
of Company determines in its good faith judgment (after consultation with a financial advisor of
nationally recognized reputation) to be more favorable to the Company’s stockholders than the
Merger (after considering (1) any adjustment to the terms and conditions of the Merger proposed
by Parent in response to a Company Takeover Proposal and (2) the Company Termination Fee)
and (i) for which financing, in the good faith judgment of the Board of Directors of the
Company, is reasonably capable of being obtained by such third party and (ii) which, in the good
faith judgment of the Board of Directors of the Company, is reasonably likely of being
completed.
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() In addition to the obligations of the Company set forth in
paragraphs (2) and (b) of this Section 7.3, the Company shall immediately advise Parent orally
and in writing of any request for information or of any Company Takeover Proposal, the material
terms and conditions of such request or Company Takeover Proposal and the identity of the
person making such request or Company Takeover Proposal. The Company shall keep Parent
reasonably informed of the status and details (including amendments and proposed amendments)
of any such request or Company Takeover Proposal.

(d  Nothing contained in this Section 7.3 prohibits the Company from
taking and disclosing to its stockholders a position contemplated by Rule 14e-2(a) promulgated
under the Exchange Act or from making any disclosure to the Company’s stockholders if, in the
good faith judgment of the Board of Directors of the Company, after consultation with outside
counsel, failure so to disclose would be inconsistent with its obligations under applicable law;
provided, however, that, except as expressly permitted by paragraph (b) of this Section 7.3 in
connection with a Company Superior Proposal, neither the Company nor its Board of Directors
nor any committee thereof shall withdraw or modify, or propose publicly to withdraw or modify,
its position with respect to this Agreement, the Merger or the transactions contemplated hereby,
or approve or recommend, or propose publicly to approve or recommend, a Company Takeover
Proposal.

Section 7.4. Registration Statement. As promptly as practicable, Parent and the
Company shall in consultation with each other prepare and file with the SEC the Proxy
Statement-Prospectus, and Parent, in consultation with the Company, shall prepare and file with
the SEC the Registration Statement. Each of Parent and the Company shall use its reasonable
best efforts to have the Registration Statement declared effective as soon as practicable. Parent
shall also use its reasonable best efforts to take any action required to be taken under state
securities or blue sky laws in connection with the issuance of the shares of Parent Common
Stock and Parent Preferred Stock pursuant to this Agreement in the Merger. The Company shall
furnish Parent with all information concerning the Company and the holders of its capital stock
and shall take such other action as Parent may reasonably request in connection with the
Registration Statement and the issuance of shares of Parent Common Stock and Parent Preferred
Stock. If at any time prior to the Effective Time any event or circumstance relating to Parent,
any Subsidiary of Parent, the Company, or their respective officers or directors, should be
discovered by such party which should be set forth in an amendment or a supplement to the
Registration Statement or the Proxy Statement-Prospectus, such party shall promptly inform the
other thereof and take appropriate action in respect thereof.

Section 7.5.  Proxy Statement-Prospectus; Stockholder Approvals.

(a) The Company, acting through its Board of Directors, shall, subject
to and in accordance with applicable law and its Certificate of Incorporation and By-Laws,
promptly and duly call, give notice of, convene and hold as soon as practicable following the
date upon which the Registration Statement becomes effective, a2 meeting of the holders of
Company Common Stock for the purpose of voting to approve and adopt this Agreement and the
transactions contemplated hereby, and, subject to the fiduciary duties of the Board of Directors
of the Company under applicable law based on advice by outside legal counsel, (i) recommend
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approval and adoption of this Agreement and the transactions contemplated hereby by the
stockholders of the Company and include in the Proxy Statement-Prospectus such
recommendation (the “Company Recommendation”) and (ii) take all reasonable and lawful
action to solicit and obtain such approval. Without limiting the generality of the foregoing, but
subject to it rights pursuant to Section 7.3(b) and Section 9.1(d), Company agrees that its
obligations pursuant to this Section 7.5(a) will not be affected by the commencement, public
proposal, public disclosure or communication to the Company of, a Company Takeover
Proposal.

(b)  Parent, acting through its Board of Directors, shall, subject to and
in accordance with applicable law and its Certificate of Incorporation and By-Laws, promptly
and duly call, give notice of, convene and hold as soon as practicable following the date upon
which the Registration Statement becomes effective, a meeting of the holders of Parent Common
Stock for the purpose of voting to approve the issuance of the shares of Parent Common Stock
and Parent Preferred Stock to be issued in the Merger, and, subject to the fiduciary duties of the
Board of Directors of Parent under applicable law based on advice by outside counsel,
(i) recommend approval of such issuance by the stockholders of Parent and include in the Proxy
Statement-Prospectus such recommendation (the “Parent Recommendation™) and (ii) take all
reasonable and lawful action to solicit and obtain such approval. Without limiting the generality
of the foregoing, but subject to its rights pursuant to Section 7.2(b) and Section 9.1(g), Parent
agrees that its obligation pursuant to this Section 7.5(b) will not be affected by the
commencement, public proposal, public disclosure or communication to Parent, of a Parent
Takeover Proposal.

(¢)  Parent and the Company, as promptly as practicable (or with such
other timing as Parent and the Company mutually agree), shall cause the definitive Proxy
Statement-Prospectus to be mailed to the Company’s stockholders. '

(d At or prior to the Closing, each of Parent and the Company shall
deliver to the other a certificate of its Secretary setting forth the voting results from its
stockholder meeting.

(¢)  Parent and Company shall use all reasonable best efforts to hold
their respective stockholders meetings on the same date and as soon as practicable after the date
hereof. '

Section 7.6. Compliance with the Securities Act.

() At least 30 days prior to the Effective Time, the Company shall
cause to be delivered to Parent a list identifying all persons who were, in its reasonable
judgment, at the record date for the Company’s stockholders’ meeting convened in accordance
with Section 7.5(a) hereof, “affiliates” of the Company as that term is used in paragraphs (c) and
(d) of Rule 145 under the Securities Act (the “Affiliates”).

(b)  The Company shall use its reasonable best efforts to cause each
person who is identified as one of its Affiliates in its list referred to in Section 7.6(a) above to
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deliver to Parent (with a copy to the Company), at or prior to the Effective Time, a written
agreement, in the form attached hereto as Exhibit C (the “Affiliate Letters™).

(©) If any Affiliate of the Company refuses to provide an Affiliate
Letter, Parent may place appropriate legends on the certificates evidencing the shares of Parent
Common Stock to be received by such Affiliate pursuant to the terms of this Agreement and to
issue appropriate stop transfer instructions to the transfer agent for shares of Parent Common
Stock to the effect that the shares of Parent Common Stock received by such Affiliate pursuant to
this Agreement only may be sold, transferred or otherwise conveyed (i) pursuant to an effective
registration statement under the Securities Act, (ii) in compliance with Rule 145 promulgated
under the Securities Act or (iii) pursuant to another exemption under the Securities Act.

Section 7.7. Reasonable Best Efforts. Subject to the terms and conditions herein
provided, each of the parties hereto agrees to use its reasonable best efforts to take, or cause to be
taken, all action and to do, or cause to be done, all things necessary, proper or advisable under
applicable laws and regulations to consummate and make effective the transactions contemplated
by this Agreement, including, without limitation, the obtaining of all necessary waivers, consents
and approvals and the effecting of all necessary registrations and filings. Without limiting the
generality of the foregoing, as promptly as practicable, the Company, Parent and Sub shall make
all filings and submissions under the HSR Act and with respect to the Other Governmental
Approvals as may be reasonably required to be made in connection with this Agreement and the
transactions contemplated hereby. Subject to the Confidentiality Agreement, the Company will
furnish to Parent and Sub, and Parent and Sub will furnish to the Company, such information and
assistance as the other may reasonably request in connection with the preparation of any such
filings or submissions. Subject to the Confidentiality Agreement, the Company will provide
Parent and Sub, and Parent and Sub will provide the Company, with copies of all material
written correspondence, filings and communications (or memoranda setting forth the substance
thereof) between such party or any of its representatives and any Governmental Entity, with
respect to the obtaining of any waivers, consents or approvals and the making of any
registrations or filings, in each case that is necessary to consummate the Merger and the other
transactions contemplated hereby. In case at any time after the Effective Time any further action
is necessary or desirable to carry out the purposes of this Agreement, the proper officers or
directors of Parent and the Surviving Corporation shall take all such necessary action. Each of
the parties will use its reasonable best efforts to ensure that the tax opinion to be delivered by its
counsel pursuant to Section 8.2(d) or Section 8.3(c), as the case may be, be delivered and not
withdrawn or modified in any material respect.

Section 7.8. Company Stock Options. At the Effective Time, except as provided in the
next sentence, each of the Company Stock Options that is outstanding immediately prior to the
Effective Time shall be assumed by Parent and converted automatically into an option to
purchase shares of Parent Common Stock (a “New Option™) in an amount and at an exercise
price determined as provided below. The Company shall make the cash payments required
under each limited right granted with respect to any Company Stock Option that is “in-the-
money” at the Effective Time based upon the Exchange Ratio, which payment shall cause the
cancellation of such Company Stock Option, pursuant to the terms of the agreement and
Company Plan governing such Company Stock Option and shall use its reasonable best efforts
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(which efforts shall not require the Company to obtain stockholder approval) to make any
agreements and modifications necessary to cash out (which shall cause the cancellation of such
Company Stock Option) any Company Stock Option that is “in-the-money” at the Effective
Time based upon the Exchange Ratio and does not have an associated limited stock appreciation

right.

(@  The number of shares of Parent Common Stock to be subject to the
New Option shall be equal to the product of the number of shares of Company Common Stock
remaining subject (as of immediately prior to the Effective Time) to the original option and the
Exchange Ratio, provided that any fractional shares of Parent Common Stock resulting from
such multiplication shall be rounded down to the nearest share; and

(b)  The exercise price per share of Parent Common Stock under the
New Option shall be equal to the exercise price per share of Company Common Stock under the
original option divided by the Exchange Ratio, provided that such exercise price shall be
rounded up to the nearest cent.

The adjustment provided herein with respect to any options which are “incentive stock
options” (as defined in Section 422 of the Code) shall be and is intended to be effected in a
manner which is consistent with Section 424(a) of the Code. After the Effective Time, each New
Option shall be exercisable and shall vest upon the same terms and conditions as were applicable
to the related Company Stock Option immediately prior to the Effective Time, except that all
references to the Company shall be deemed to be references to Parent. The Company shall take
all actions necessary (including adopting amendments, if necessary, to the Company Plans, but
none of which would require the Company to obtain stockholder approval) to effect the
assumption and conversion of Company Stock Options described in this Section 7.8. Promptly
after the Effective Time, but no later than ten business days after the Effective Time, Parent shall
file with the SEC a registration statement on Form S-8 (or other appropriate form) or a post-
effective amendment to the Registration Statement for purposes of registering all shares of
Parent Common Stock issuable after the Effective Time upon exercise of the New Options, and
use all reasonable efforts to (i) have such registration statement or post-effective amendment
become effective with respect thereto as promptly as practicable after the Effective Time, and
(ii) maintain the effectiveness of such registration statement (and maintain the current status of
the prospectus or prospectuses contained therein) for so long as the New Options remain
outstanding or for so long as such registration statement is required with respect to any Company
Plan.

Section 7.9. Public Announcements. Each of Parent, Sub, and the Company agrees
that it will not issue any press release or otherwise make any public statement with respect to this
Agreement (including the Exhibits hereto) or the transactions contemplated hereby or thereby
without the prior consent of the other party, which consent shall not be unreasonably withheld or
delayed; provided, however, that such disclosure can be made without obtaining such prior
consent if (i) the disclosure is required by law or by obligations imposed pursuant to any listing
agreement with the NNM, the New York Stock Exchange or any other national securities
exchange and (ii) the party making such disclosure has first used its reasonable best efforts to
consult with the other party about the form and substance of such disclosure.
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Section 7.10. Directors’ and Officers’ Indemnification.

(@ From and after the Effective Time, Parent and Surviving
Corporation shall, to the fullest extent not prohibited by apphcable law, indemnify, defend and
hold harmless each person who is now, or has been at any time prior to the date hereof, or who
becomes prior to the Effective Time, an officer, director or employee of the Company or any of
its Subsidiaries (each, an “Indemnified Party” and collectively, the “Indemnified Parties™)
against (i) all losses, expenses (including reasonable attorneys’ fees and expenses), claims,
damages or liabilities or, subject to the prov1so of the next succeedmg sentence, amounts paid in
settlement, arising out of actions or omissions occurring at or prior to the Effective Time (and
whether asserted or claimed prior to, at or afier the Effective Time) that are, in whole or in part,
based on or arising out of the fact that such person is or was a director, officer or employee of the
Company or any of its Subsidiaries or served as a fiduciary under or with respect to any
employee benefit plan (within the meaning of Section 3(3) of ERISA) at any time maintained by
or contributed to by the Company or any of its Subsidiaries (“Indemnified Liabilities”), and
(ii) all Indemnified Liabilities to the extent they are based on or arise out of or pertain to the
transactions contemplated by this Agreement. Without limitation to clauses (i) and (ii), Parent
and the Surviving Corporation shall, to the fullest extent not prohibited by applicable law,
indemnify, defend and hold harmless, and provide advancement of expenses to, all past and
present officers, directors and employees of the Company and its Subsidiaries (in all of their
capacities) to the same extent such persons are indemnified or have the right to advancement of
expenses as of the date of this Agreement by the Company pursuant to the Company’s certificate
of incorporation, bylaws and indemnification agreements, if any, in existence on the date hereof
(each of which indemnification agreements is listed on Schedule 7.10(a)). In the event of any
such Indemnified Liability, (i) Parent and Surviving Corporation shall pay the reasonable fees
and expenses of counsel selected by the Indemnified Parties, which counsel shall be reasonably
satisfactory to Parent, promptly after statements therefor are received and otherwise advance to
such Indemnified Party upon request reimbursement of documented expenses reasonably
incurred, (ii) Parent shall cooperate in the defense of such matter and (iii) any determination
required to be made with respect to whether an Indemnified Party’s conduct complies with the
standards set forth under applicable law and the certificate of incorporation or by-laws shall be
made by independent counsel mutually acceptable to Parent and the Indemnified Party; provided,
however, that Parent and the Surviving Corporation shall not be liable for any settlement effected
without its written consent (which consent shall not be unreasonably withheld or delayed). In the
event that any Indemnified Party is required to bring any action to enforce rights or to collect
moneys due under this Agreement and is successful in such action, Parent and the Surviving
Corporation shall reimburse such Indemnified Party for all of its expenses in bringing and
pursuing such action including, without limitation, reasonable attorneys’ fees and costs. In
addition, from and after the Effective Time, directors and officers of the Company who become
directors or officers of Parent will be entitled to indemnification under Parent’s certificate of
incorporation and by-laws, as the case may be, as the same may be amended from time to time in
accordance with their terms and applicable law.

(b) In the event that Parent or amy of its successors or assigns
(1) consolidates with or merges into any other person and is not the continuing or surviving
corporation or entity of such consolidation or merger or (ii) transfers or conveys all or
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substantially all of its properties and assets to any person, then, and in each such case, proper
provision will be made so that the successors and assigns of Parent assume the obligations set
forth in this Section 7.10(b).

()  For six years after the Effective Time, Parent shall maintain in
effect directors’ and officers’ liability insurance covering acts or omissions occurring prior to the
Effective Time with respect to those persons who are currently covered by the Company’s
directors’ and officers’ liability insurance policy on terms with respect to such coverage and
amount no less favorable than those of the policy of the Company in effect on the date hereof;
provided, however, that in no event will Parent be required to pay aggregate premiums for
insurance under this Section 7.10(c) in excess of 200% of the aggregate annual premiums paid or
payable by the Company for such purpose with respect to coverage for the policy year ending
February 2004; provided, further, that if the annual premiums of such insurance coverage exceed
such amount, Parent will be obligated to obtain a policy with the best coverage available, in the
reasonable judgment of the Board of Directors of Parent, for a cost up to but not exceeding such
amount. In addition, for six years afier the Effective Time, Parent shall maintain in effect
fiduciary liability insurance policies for employees who serve or have served as fiduciaries under
or with respect to any employee benefit plans described in Section 7.10(a) with coverages and in
amounts no less favorable than those of the policies of the Company in effect on the date hereof.

(d)  The provisions of this Section 7.10(d) (i) are intended to be for the
benefit of, and will be enforceable by, each indemnified party, his or her heirs and his or her
representatives and (ii) are in addition to, and not in substitution for, any other rights to
indemnification or contribution that any such person may have by contract or otherwise.

Section 7.11. Expenses. Except as otherwise set forth in Section 9.5, whether or not the
Merger is consummated, all costs and expenses incurred in connection with this Agreement and
the transactions contemplated hereby shall be paid by the party incurring such expenses.

Section 7.12. Listing Application. Parent shall use its reasonable best efforts to cause
the shares of Parent Common Stock to be issued pursuant to this Agreement in the Merger to be
approved for listing on the NNM, subject to official notice of issuance, and to be reserved for
issuance upon conversion of the Parent Preferred Stock and upon the exercise of New Options,
prior to the Effective Time.

Section 7.13. Supplemental Disclosure. The Company shall give prompt notice to
Parent, and Parent shall give prompt notice to the Company, of (i) the occurrence, or non-
occurrence, of any event the occurrence, or non-occurrence, of which would be likely to cause
(x) any representation or warranty contained in this Agreement to be untrue or inaccurate or
(y) any covenant, condition or agreement contained in this Agreement not to be complied with or
satisfied and (ii) any failure of the Company or Parent, as the case may be, to comply with or
satisfy any covenant, condition or agreement to be complied with or satisfied by it hereunder;
provided, however, that the delivery of any notice pursuant to this Section 7.13 shall not have
any effect for the purpose of determining the satisfaction of the conditions set forth in Article
VIII of this Agreement or otherwise limit or affect the remedies available hereunder to any party.
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Section 7.14. Letters of Accountants,

(@)  Parent shall use all reasonable efforts to cause to be delivered to
the Company a letter of Ernst & Young LLP, Parent’s independent auditors, dated a date within
two business days before the date on which the Registration Statement shall become effective
and addressed to the Company, in form and substance reasonably satisfactory to the Company
and customary in scope and substance for letters delivered by independent public accountants in
connection with registration statements similar to the Registration Statement, which letter shall
be brought down to the Effective Time.

()  The Company shall use all reasonable best efforts to cause to be
delivered to Parent a letter of Deloitte & Touche LLP, the Company’s independent auditors,
dated a date within two business days before the date on which the Registration Statement shall
become effective and addressed to Parent, in form and substance reasonably satisfactory to
‘Parent and customary in scope and substance for letters delivered by independent public
accountants in connection with registration statements similar to the Registration Statement,
which letter shall be brought down to the Effective Time.

Section 7.15. Consulting and Other Agreements. Between the date hereof and the
Closing Date, Parent and the Company shall use their respective reasonable best efforts to enter
into employment, consulting or similar arrangements with the individuals set forth on Schedule
7.15 hereto and establish ‘the other arrangements described on Schedule 7.15 hereto, which
agreements and arrangements shall include the substantive terms set forth on Schedule 7.15
hereto.

Section 7.16. Employee Benefit Plans.

(a)  Parent shall, or shall cause the Surviving Corporation to, provide to
all employees of the Company immediately prior to the Effective Time who remain employees
of the Surviving Corporation compensation and benefits which are, in the aggregate,
substantially comparable to the compensation and benefits provided to such employees of the
Company immediately prior to the Effective Time, or in the alternative, Parent shall, or shall
cause the Surviving Corporation to, include such employees of the Company in the
compensatiori and benefit programs of Parent applicable to similarly situated employees of
Parent. At all times following the Effective Time, Parent shall cause, or shall cause the
Surviving Corporation to cause, each of the employee benefit plans and programs covering
individuals who were employees of the Company before the Effective Time to recognize service
performed as an employee of the Company prior to the Effective Time, but such recognition of
service will not be required to result in any duplication of benefits.

(b)  Within the time period permitted under ERISA Section 4043,
Parent shall file with the Pension Benefit Guaranty Corporation any notice that is required under
ERISA Section 4043 with respect to each Parent Plan, and the Company shall file with the
Pension Benefit Guaranty Corporation any notice that is required under ERISA Section 4043
with respect to each Company Plan.
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Section 7.17. Stockholder Litigation. Each of Parent and the Company shall give the
other reasonable opportunity to participate in the defense of any stockholder litigation against
Parent or the Company, as applicable, and its respective directors relating to the transactions
contemplated hereby.

ARTICLE VIIL

CONDITIONS TO CONSUMMATION OF THE MERGER

Section 8.1. Conditions to Bach Party’s Obligation to Effect the Merger. The
respective obligations of each party to effect the Merger shall be subject to the satisfaction at or
prior to the Effective Time of the following conditions:

(@) HSR and Other Governmental Approval. Any waiting period
applicable to the consummation of the Merger under the HSR Act or with respect to any Other
Governmental Approval shall have expired or been terminated, and no action shall have been
instituted by the Department of Justice or Federal Trade Commission or similar Governmental
Entity challenging or seeking to enjoin the consummation of this transaction, which action shall
have not been withdrawn or terminated. '

(b)  Stockholder Approval. Each of the Parent Stockholder Approval
and the Company Stockholder Approval shall have been obtained.

(©)  NNM Listing for Quotation. The shares of Parent Common Stock
issuable to the holders of Company Common Stock pursuant to this Agreement in the Merger
shall have been authorized for listing on the NNM, upon official notice of issuance.

(d)  Registration Statement. The Registration  Statement shall have
become effective under the Securities Act and shall not be the subject of any stop order or
proceeding by the SEC secking a stop order.

(¢)  No Order. No Governmental Entity (including a federal or state
court) of competent jurisdiction shall have enacted, issued, promulgated, enforced or entered any
statute, rule, regulation, executive order, decree, injunction or other order (whether temporary,
preliminary or permanent) (collectively, “Restraints”) which is in effect and which materially
restricts, prevents or prohibits consummation of the Merger or any transaction contemplated by
this Agreement; provided, however, that the parties shall use their reasonable best efforts to
cause any such decree, judgment, injunction or other order to be vacated or lifted.

(f)  Approvals. Other than the filing of Merger documents in
accordance with the DGCL, all authorizations, consents, waivers, orders or approvals of, or
declarations or filings with, or expirations of waiting periods imposed by, any Governmental
Entity that are listed on Schedule 8.1(f), the failure of which to obtain, make or occur could
reasonably be expected to have a Material Adverse Effect at or after the Effective Time on
Parent or the Surviving Corporation, shall have been obtained, been filed or have occurred.
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Section 8.2. Conditions to Obligations of Parent and Sub to Effect the Merger. The
obligations of Parent and Sub to effect the Merger shall be subject to the satisfaction at or prior
to the Effective Time of the following additional conditions, unless waived in writing by Parent:

(@)  Representations and Warranties. The representations and
warranties of the Company shall be true and correct in all respects (without giving effect to any
limitation as to “materiality” or “material adverse effect” or any similar limitation set forth
therein), as of the date hereof, and, except to the extent such representations and warranties speak
as of an earlier date, as of the Effective Time as though made at and as of the Effective Time
except where the failure of such representations and warranties to be so true and correct could
not reasonably be expected to have, individually or in the aggregate, a Company Material
Adverse Effect.

(6)  Performance of Obligations of the Company. The Company shall
have performed in all material respects all obligations required to be performed by it under this
Agreement at or prior to the Effective Time.

(c)  Tax Opinion of Counsel. Parent shall have received an opinion of
Gardner Carton & Douglas LLC (“Gardner Carton”) dated on or about the date that is two
business days prior to the date the Proxy Statement-Prospectus is first mailed to stockholders of
the Company to the effect that (i) the Merger will constitute a reorganization for federal income
tax purposes within the meaning of Section 368(a) of the Code, and (ii) the description of the
federal income tax consequences of the Merger contained in the Registration Statement and the
Proxy Statement-Prospectus, insofar as it relates to matters of federal income tax law, is a fair
and accurate summary of such matters, which opinion shall not have been withdrawn or

modified in any material respect.

In rendering such opinion, Gardner Carton may require and rely upon representations
contained in certificates of officers of Parent, Sub and the Company, certain stockholders and
others dated on or before the date of such opinion and shall not have been withdrawn or modified
in any material respect; provided, however, that, at the option of the Company, the condition set
forth in this Section 8.2(c) shail be deemed to be satisfied if Gardner Carton is unable to render
such opinion solely by reason of Parent or Sub refusing or failing to provide Gardner Carton with
requested representations unless such representations are untrue, The specific provisions of each
such certificate and representation shall be in form and substance satisfactory to Gardner Carton.

(d  No Company Material Adverse Effect. No Company Material
Adverse Effect shall have occurred since the date of this Agreement and no fact or circumstance
shall have occurred or arisen since the date of this Agreement that could reasonably be expected
to have a Company Material Adverse Effect.

Section 8.3.  Conditions to Obligation of the Company to Effect the Merger. The
obligation of the Company to effect the Merger shall be subject to the satisfaction at or prior to
the Effective Time of the following additional conditions:
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(@)  Representations and Warranties. (i) The representations and
warranties of Parent shall be true and correct in all respects (without giving effect to any
limitation as to “materiality” or “material adverse effect” or any similar limitation set forth
therein) as of the date hereof, and, except to the extent such representations and warranties speak
as of an earlier date, as of the Effective Time as though made on and as of the Effective Time,
except where the failure of such representations and warranties to be so true and correct could
not reasonably be expected to have, individually or in the aggregate, a Parént Material Adverse
Effect.

(b)  Performance of Obligations of Parent and Sub. Each of Parent
and Sub shall have performed in all material respects all obligations required to be performed by
it under this Agreement at or prior to the Effective Time.

(c) Tax Opinion of Counsel. The Company shall have received an
opinion of Jones Day (“Jones Day) dated on or about the date that is two business days prior to
the date the Proxy Statement-Prospectus is first mailed to stockholders of the Company to the
effect that (i) the Merger will constitute a reorganization for federal income tax purposes within
the meaning of Section 368(a) of the Code, and (ii) the description of the federal income tax
consequences of the Merger contained in the Registration Statement and the Proxy Statement-
Prospectus, insofar as it relates to matters of federal income tax law, is a fair and accurate
summary of such matters, which opinion shall not have been withdrawn or modified in any
material respect.

In rendering such opinion, Jones Day may require and rely upon representations
contained in certificates of officers of Parent, Sub and the Company, certain stockholders and
others dated on or before the date of such opinion and shall not have been withdrawn or modified
in any material respect; provided, however, that, at the option of Parent, the condition set forth in
this Section 8.3(c) shall be deemed to be satisfied if Jones Day is unable to render such opinion
solely by reason of the Company or any of the holders of Company Common Stock or Company
Preferred Stock refusing or failing to provide Jones Day with requested representations unless
such representations are untrue. The specific provisions of each such certificate and
representation shall be in form and substance satisfactory to Jones Day.

(d)  No Parent Material Adverse Effect. No Parent Material Adverse
Effect shall have occurred since the date of this Agreement and no fact or circumstance shall
have occurred or arisen since the date of this Agreement that could reasonably be expected to
have a Parent Material Adverse Effect. ‘

ARTICLE IX.
TERMINATION
Section9.1. Termination. This Agreement may be terminated at any time prior to the

Effective Time, whether before or after the Parent Stockholder Approval or the Company
Stockholder Approval: '
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(a) by mutual written consent of Company and Parent;
(b) by either Company or Parent:

® if the Merger shall not have been consummated by
September 30, 2003 (provided that, if, by September 30, 2003, all conditions to the Closing set
forth in Article VIII shall have been fulfilled other than (i) those conditions that by their nature
cannot be satisfied until the Closing Date and (ii) those conditions that are set forth in Section
8.1(a), Section 8.1(d) or Section 8.1(f), such date shall be extended to November 30, 2003);
provided, however, that the right to terminate this Agreement pursuant to this Section 9.1(b)(i) is
not available to any party whose failuré to perform any of its obligations under this Agreement
results in the failure of the Merger to be consummated by such time;

(i)  if the Parent Stockholder Approval has not been obtained at
a Parent Stockholders Meeting duly convened therefor or at any adjournment or postponement
thereof,

(iii) if the Company Stockholder Approval has not been
obtained at a Company Stockholders Meeting duly convened therefor or at any adjournment or
postponement thereof, or

(iv) if any Restraint having any of the effects set forth in
Section 8.1(e) is in effect and has become final and nonappealable; provided, however, that the
party seeking to terminate this Agreement pursuant to this Section 9.1(b)(iv) has used reasonable
best efforts to prevent the entry of and to remove such Restraint;

(c) by the Company, if any representation or warranty of Parent is
inaccurate (without giving effect to any limitation as to “materiality” or “material adverse effect”
or similar limitation contained or set forth therein) or Parent has breached or failed to perform
any of its covenants or other agreements contained in this Agreement, which inaccuracy, breach
or failure to perform has given rise to or could reasonably be expected to give rise to a Parent
Material Adverse Change or a Parent Material Adverse Effect and (A) is not cured within 30
days after written notice thereof or (B) is incapable of being cured by Parent;

(d) by the Company in accordance with Section 7.3(b); provided,
however, that, in order for the termination of this Agreement pursuant to this Section 9.1(d) to be
deemed effective, the Company shall have complied with all provisions contained in Section 7.3,
including the notice provisions therein, and the applicable requirements, including the payment
of the Company Termination Fee, of Section 9.5;

(¢) by the Company if (i) the Board of Directors of Parent or any
committee thereof has withdrawn or modified or proposed publicly to withdraw or modify, in a
manner adverse to the Company (including any disclosure as a result of its fiduciary duty of
disclosure having the effect of an adverse modification), the Parent Recommendation, or
approved or recommended any Parent Takeover Proposal or (ii) the Board of Directors of Parent
has resolved to do any of the foregoing;
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® by Parent, if any representation or warranty of the Company is
inaccurate (without giving effect to any limitation as to “materiality” or “material adverse effect”
or similar limitation contained or set forth therein) or the Company has breached or failed to
perform any of its covenants or other agreements contained in this Agreement, which inaccuracy,
breach or failure to perform has given rise to or could reasonably be expected to give rise to a
Company Material Adverse Change or Company Material Adverse Effect and (A) is not cured
within 30 days after written notice thereof or (B) is incapable of being cured by the Company;

(g) by Parent in accordance with Section 7.2(b); provided, however,
that, in order for the termination of this Agreement pursuant to this Section 9.1(g) to be deemed
effective, Parent shall have complied with all provisions of Section 7.2, including the notice
provisions therein, and the applicable requirements, including the payment of the Parent
Termination Fee, of Section 9.5; or

(h) by Parent if (i) the Board of Directors of the Company or any
committee thereof has withdrawn or modified or proposed publicly to withdraw or modify, in a
manner adverse to Parent (including any disclosure as a result of its fiduciary duty of disclosure
having the effect of an adverse modification), the Company Recommendation, or approved or
recommended any Company Takeover Proposal or (ii) the Board of Directors of the Company
has resolved to do any of the foregoing.

Section 9.2.  Effect of Termination. In the event of termination of this Agreement by
either Parent or the Company as provided in Section 9.1, this Agreement will forthwith become
void and have no effect, without any liability or obligation on the part of the Company or Parent,
other than the provisions of Section 4.22, Section 5.23, the last sentence of Section 7.1, Section
7.9, Section 7.11, this Section 9.2, Section 9.5 and Article X, which provisions will survive such
termination; provided, however, that nothing herein relieves any party from any liability for any
material breach by such party of any of its representations, warranties, covenants or agreements
set forth in this Agreement.

Section 9.3. Amendment. This Agreement may be amended by-the parties at any time
before or afier the Parent Stockholder Approval or the Company Stockholder Approval;
. provided, however, that after any such approval, there may not be made any amendment that by
law requires further approval by the stockholders of Parent or the Company without the further
approval of such stockholders. This Agreement may not be amended except by an instrument in
writing signed on behalf of each of the parties.

_ Section 9.4. Extension; Waiver. At any time prior to the Effective Time, a party may
(a) extend the time for the performance of any of the obligations or other -acts of the other party,
(b) waive any inaccuracies in the representations and warranties of the other party contained in
this Agreement or in any document delivered pursuant to this Agreement or (c) subject to the
proviso of Section 9.3, waive compliance by the other party with any of the agreements or
conditions contained in this Agreement. Any agreement on the part of a party to any such
extension or waiver will be valid only if set forth in an instrument in writing signed on behalf of
such party. The failure of any party to this Agreement to assert any of its rights under this
Agreement or otherwise will not constitute a waiver of such rights.
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Section 9.5. Fees and Expenses.

(a)  Except as provided in this Section 9.5(a), all fees and expenses
incurred in connection with the Merger, this Agreement and the trarsactions contemplated
hereby are to be paid by the party incurring such fees or expenses, whether or not the Merger is
consummated, except that each of Company and Parent shall bear and pay one-half of the costs
and expenses incurred in connection with the filing, printing and mailing of the Registration
Statement and the Proxy Statement - Prospectus (including SEC filing fees), but excluding fees
and expenses payable to all legal, accounting, financial, public relations and other professional
advisors arising out of or in connection with or related to such matters.

: (o)  If (i) this Agreement is terminated by Parent pursuant to Section
9.1(g), then, immediately prior to such termination, Parent shall pay Company a fee equal to $20
million (the “Parent Termination Fee”), payable by wire transfer of same day funds, or
(ii) (x) a Parent Takeover Proposal has been made known to Parent or any of its Subsidiaries or
has been made directly to its stockholders generally or any person has publicly announced an
intention (whether or not conditional) to make a Parent Takeover Proposal which, in any such
case, has not been publicly withdrawn prior to the Parent Stockholders Meeting, (y) thereafter,
this Agreement is terminated by either Parent or Company pursuant to Section 9.1(b)(ii), and
(2) within 12 months of such termination Parent or any of its Subsidiaries enters into any Parent
Acquisition Agreement or consummates any Parent Takeover Proposal (for the purposes of the
foregoing proviso the terms “Parent Acquisition Agreement” and “Parent Takeover
Proposal” have the meanings assigned to such terms in Section 7.2 except that the references to
“159%” in the definition of “Parent Takeover Proposal” in Section 7.2(a) are deemed to be
references to 35%” and “Parent Takeover Proposal” is only deemed to refer to a transaction
involving Parent, or with respect to assets (including the shares of any Subsidiary) of Parent and
its Subsidiaries, taken as a whole, and not any of its Subsidiaries alone), then Parent shall pay
Company the Parent Termination Fee, payable by wire transfer of same day funds, no later than
two days after the first to occur of the execution of a Parent Acquisition Agreement or the
consummation of a Parent Takeover Proposal, or (iii) this Agreement is terminated by Company
pursuant to Section 9.1(¢), then Parent shall pay Company the Parent Termination Fee, payable
by wire transfer of same day funds, no later than two days after such termination. Parent
. acknowledges that the agreements contained in this Section 9.5(b) are an integral part of the
transactions contemplated by this Agreement, and that, without these agreements, Company
would not enter into this Agreement.

(¢) If (i) this Agreement is terminated by Company pursuant to
Section 9.1(d), then, immediately prior to such termination, Company shall pay Parent a fee
equal to $20 million (the “Company Termination Fee”), payable by wire transfer of same day
funds, or (ii) (x) a Company Takeover Proposal has been made known to Company or any of its
Subsidiaries or has been made directly to its stockholders generally or any person has publicly
announced an intention (whether or not conditional) to make a Company Takeover Proposal
which, in any such case, has not been publicly withdrawn prior to the Company Stockholders
Meeting, (y) thereafier, this Agreement is terminated by either Parent or Company pursuant to
Section 9.1(b)(iii), and (z) within 12 months of such termination Company or any of its
Subsidiaries enters into any Company Acquisition Agreement or consummates any Company
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Takeover Proposal (for the purposes of the foregoing proviso the terms “Company Acquisition
Agreement” and “Company Takeover Proposal” have the meanings assigned to such terms in
Section 7.3 except that the references to “15%” in the definition of “Company Takeover
Proposal” in Section 7.3(a) are deemed to be references to “35%” and “Company Takeover
Proposal” is only deemed to refer to a transaction involving Company, or with respect to assets
(including the shares of any Subsidiary) of Company and its Subsidiaries, taken as a whole, and
not any of its Subsidiaries alone), then Company shall pay Parent the Company Termination Fee,
payable by wire transfer of same day funds, no later than two days after the first to occur of the
execution of a Company Acquisition Agreement or the consummation of a Company Takeover
Proposal, or (iii) this Agreement is terminated by Parent pursuant to Section 9.1(h), then
Company shall pay Parent the Company Termination Fee, payable by wire transfer of same day
funds, no later than two days after such termination. Company acknowledges that the
agreements contained in this Section 9.5(c) are an integral part of the transactions contemplated
by this Agreement, and that, without these agreements, Parent would not enter into this
Agreement.

(d)  If this Agreement is terminated at such time that this Agreement is
terminable pursuant to either (but not both) of Section 9.1(c) or Section 9.1(f), then the party
whose representations or warranties are inaccurate or who has breached its covenants or other
agreements contained in this Agreement shall promptly (but not later than two business days
after receipt of notice from the other party) pay to the other party an amount equal to all
documented out-of-pocket expenses and fees incurred by the other party (including, without
limitation, fees and expenses payable to all legal, accounting, financial, public relations and other
professional advisors arising out of or in connection with or related to the Merger or the other
transactions contemplated by this Agreement) not to exceed $3 million in the aggregate (*Out-
of-Pocket Expenses™), and the non-breaching party may pursue any remedies available to it at
law or in equity and will, in addition to its Out-of-Pocket Expenses (which are to be paid -as
specified above and, if this Agreement is terminated by a party as a result of a willful breach by
the other party, will not be limited to $3 million), be entitled to recover such additional amounts
as such non-breaching party may be entitled to receive at law or in equity.

ARTICLE X.

GENERAL PROVISIONS

Section 10.1. Survivability. The respective representations and warranties of Parent and
the Company contained herein or in any certificates or other documents delivered prior to or as
of the Effective Time shall not survive beyond the Effective Time.

Section 10.2. Knowledge. For purposes of this Agreement, the term “knowledge”

means, with respect to any entity, the actual knowledge of such entity’s executive officers, after
inquiry of their respective direct reports.
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Section 10.3. Notices. All notices and other communications hereunder shall be in
writing and shall be deemed given if delivered personally or by next-day courier or telecopied
with confirmation of receipt, to the parties at the addresses specified below (or at such other
address for a party as shall be specified by like notice; provided that notices of a change of
address shall be effective only upon receipt thereof). Any such notice shall be effective upon
receipt, if personally delivered or telecopied, or one day after delivery to a courier for next-day
delivery.

(a) If to Parent or Sub, to:

Andrew Corporation

10500 West 153 Street

Orland Park, Illinois 60462
Attention: Chief Executive Officer
Facsimile: (708) 349-5294

with copies to:
Gardner Carton & Douglas LLC
191 N. Wacker Drive, Suite 3700
Chicago, Illinois 60606
Attention: Dewey B. Crawford
Facsimile: (312) 569-3111

and
(b)  Iftothe Company, to:

Allen Telecom Inc.

25101 Chagrin Boulevard
Suite 350

Beachwood, Ohio 44122
Attention: General Counsel
Facsimile: (216) 765-0410

with a copy to:

Jones Day

North Point

901 Lakeside Avenue
Cleveland, Ohio 44114
Attention: Lyle G. Ganske
Facsimile: (216) 579-0212

Section 10.4. Descriptive Headings; Interpretation. The headings contained in this
Agreement are for reference purposes only and shall not affect in any way the meaning or
interpretation of this Agreement. References in this Agreement to Sections, Schedules, Exhibits
or Articles mean a Section, Schedule, Exhibit or Article of this Agreement unless otherwise

55

TRADEMARK
REEL: 003789 FRAME: 0466




indicated. References to this Agreement shall be deemed to include the Exhibits and Schedules
hereto, unless the context otherwise requires. The term “Qerson” shall mean and include an
individual, a partnership, a joint venture, a corporation, an association, a trust, a Governmental
Entity or an unincorporated organization or other entity. :

Section 10.5. Entire Agreement; Assignment. This Agreement (including the Schedules
and other documents and instruments referred to herein), together with the Confidentiality
Agreement, constitute the entire agreement and supersede all other prior agreements and
understandings, both written and oral, among the parties or any of them, with respect to the
subject matter hereof. Except for Section 7.10, this Agreement is not intended to confer upon
any person not a party hereto any rights or remedies hereunder. This Agreement shall not be
assigned by operation of law or otherwise; provided that Parent or Sub may assign its rights and
obligations hereunder to a direct or indirect Subsidiary of Parent, but no such assignment shall
relieve Parent or Sub, as the case may be, of its obligations hereunder.

Section 10.6. Governing Law. This Agreement shall be governed by and construed in
accordance with the laws of the State of Delaware without giving effect to the provisions thereof
relating to conflicts of law.,

Section 10.7. Severability. In case any one or more of the provisions contained in this
Agreement should be invalid, illegal or unenforceable in any respect against a party hereto, the
validity, legality and enforceability of the remaining provisions contained herein shall not in any
way be affected or impaired thereby and such invalidity, illegality or unenforceability shall only
apply as to such party in the specific jurisdiction where such judgment shall be made.

Section 10.8. Counterparts. This Agreement may be executed in two or more
counterparts, each of which shall be deemed to be an original but all of which shall constitute
one and the same agreement. :

[Signature Page Follows]
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[Signature Page to Agreement and Plan of Merger]

IN WITNESS WHEREFORE, each of Parent, Sub and the Company has caused this
Agreement to be executed under seal on its behalf by its officers thereunto duly authorized, all as

of the date first above written.

PARENT:

ANDREW CORPORATION .

o

Title:

SUB:
ADIRONDACKS, INC.

. sk

"Name:
Title:

THE COMPANY:
ALLEN TELECOM INC.

ety fod

Name: :
Title:
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Schedule 4.1(a)

COMPANY SUBSIDIARIES OF ALLEN TELECOM INC.

The following is a list of the Company subsidiaries of Allen Telecom Inc. (Delaware, 02-03-69), and indented,
subsidiaries of such subsidiaries, including in each case the state or other jurisdiction in which each
subsidiary was incorporated or organized, and indicating in each case the percentage of voting securities
owned by the immediate parent.

STATE/COUNTRY INCORPORATION OWNERSHI
NAME OF CORPORATION OF DATE P
INCORPORATION %
The Allen Group Canada Limited Ontario, Canada 04-19-72 100
The Allen Group International, Inc. Delaware 07-19-73 100
Placo Switzerland 04- -99 100
Mikom Italia Italy 100
Herkules Vierte Verwaltungs G.m.b.H. Germany 09-14-98 100
Mikom France France 8-08-02 100
Decibel Mobilcom GmbH Germany 07-28-90 100
Mikom G.m.b.H. Germany 05-07-85 100
Mikom Vertriebs und Service Austria 10-18-96 100
GmbH (8)

Mikom Slovakia, s.r.o. Slovakia 05-30-97 60
Mitras Ltd. Hungary 1992 100
C-com, spol. s.r.o. Czechoslovakia 02-26-96 80
Allen Telecom Canada, Inc. Ontario 04-14-93 100
Allen Telecom Civil Law Parinership GbR(2) Germany 10-01-98 100
Allen Telecom (France) S.A. (3) France 04-09-97 100
"TeliaS.A. (4) France 10-19-90 100
Allen Telecom Group Limited (1) UK 05-08-72 100
Allen Telecom (Holdings) Pty Limited Australia 07-18-96 100
Allen Telecom (Australia) Pty Limited Australia 07-23-96 100

(5)
Allen Telecom (Hong Kong) Limited (6) Hong Kong 04-25-97 100
Allen Telecom Investments, Inc. Delaware 04-01-97 100
Allen Telecom (Mauritius) Holdings Ltd. Mauritius 11-25-97 100
Decibel Products (Guangzhou) Lid. China 01-19-98 100
Decibel Shenzhen Ltd. China 07-00 100
Forem Shenzhen Ltd. China 07-00 100
Allen Telecom (Singapore) Pte Limited Singapore 06-03-97 100
Allen Telecomunicacoes do Brasil Ltda (7) Brazil 11-95 100
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STATE/COUNTRY

INCORPORATION OWNERSHI

NAME OF CORPORATION OF DATE P
INCORPORATION %
Antenna Specialists Co., Inc. Delaware 10-07-88 100
Antespec, S.A.de C.V. Mexico 11-14-88 100
ATl International, Inc. Delaware 12-10-97 100
Allen Telecom Hungary Holdings Ltd Hungary 9-19-02 1000
Allen International (Netherlands) BV Netherlands 06-19-98 100
Allen Telecom (Netherlands) BV Netherlands 07-21-98 100
Mikom Schweiz AG Switzerland 04-20-99 100
FOREM Sr.l. Italy 11-14-94 100
Mikom (UK) Limited UK. 1988 100
FOREM Finance UK Limited UK. 09-29-00 100
Tekmar Sistemi S.r.l. ltaly- 09-20-80 100
Comsearch Holdings Inc. Delaware 08-22-97 100
Comsearch UK Limited U.K. 03-06-98 100
Telespectro de Mexico, S.A. de CV. Mexico 11-97 100
©)

Decibel Mobilcom Limited (1) England 01-31-91 100
Geometrix911, Inc. Delaware 03-08-00 100
Orion Far East Management inc. (1) Delaware 07-16-81 100
Orion Industries, Inc., Limited (1) Hong Kong 06-01-71 100
Orion Imports & Exports Limited (1) Hong Kong 09-07-73 100
Orion Industries, Inc. Japan (1) Japan 09-73 100
Orion Industries Taiwan Limited (1) Taiwan 10-73 100

(1) These subsidiaries are not significant in the aggregate and are no longer active.

(2) 90% of this partnership is owned by Allen Telecom Inc. and the remaining 10% is owned by Allen

Telecom Investments, inc.

3) Of the 2,500 shares issued and outstanding, 2,494 shares are owned by Allen Telecom Inc. and the
remaining 6 shares are owned in name only by Allen employees.

(4) Of the 10,000 shares issued and outstanding, 7,196 shares are owned by Allen Telecom (France)
S.A., 4 shares are owned by Allen employees, and Allen Telecom (Netherlands) BV owns the

remaining 2,800 shares.

(5) Of the 100,000 shares issued and outstanding 19,800 are owned by Allen Telecom inc. and 80,200
are owned by Allen Telecom (Holdings) Pty. Limited.

(6) Of the 1,000 shares issued and outstanding, 999 shares are owned by Allen Telecom Inc. and 1
share is owned by Allen Telecom Investmenits, Inc.

) 95% of the outstanding capital stock of this subsidiary is owned by Allen Telecom Inc. and the

remaining 5% is owned by Allen Telecom Investments, Inc.
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(8) 60% of the outstanding capital stock is owned by Mikom G.m.b.H. and the remaining 40% is
owned by the partners of Mikom Vertreibs und Service G.m.b.H

9) 98% of the outstanding capital stock of this subsidiary is owned by Comsearch Holdings, Inc. and
the remaining 2% is owned by Allen Telecom Investments, Inc.

Schedule 4.1(a) (cont.)
Jurisdictions in Which the Company and its Subsidiaries are qualified to do business
Each Subsidiary is qualified to do business in its state/country of incorporation as listed

above, and, in addition, the Company and its Subsidiaries are qualified to do business
in the states listed on the attached.
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AMENDMENT No. 1 To
AGREEMENT AND PLAN OF MERGER

THIS AMENDMENT NO. 1 TO AGREEMENT AND PLAN OF MERGER, effective as of May 29,
2003 is by and among Andrew Corporation, a Delaware corporation (“Parent”), Adirondacks, LLC, a
Delaware limited liability company and a wholly owned subsidiary of Parent, and Allen Telecom Inc., a
Delaware corporation (the “Company”).

WHEREAS, Parent, Adirondacks, Inc. (the predecessor to Adirondacks, LL.C) and the Company
are parties to that certain Agreement and Plan of Merger dated as of February 17, 2003 (the “Merger
Agreement”);

WHEREAS, Section 1.1 of the Merger Agreement provides that the Merger may be structured so
that the Company is merged with any direct Subsidiary of Parent;

WHEREAS, effective as of May 28, 2003, Adirondacks, Inc. was converted into Adirondacks,
LLC in accordance with Section 18-214 of the Delaware Limited Liability Company Act; and

WHEREAS, the parties wish to amend certain provisions of the Merger Agreement to reflect the
substitution of Adirondacks, LLC in place of Adirondacks, Inc. as hereinafter set forth in detail.

Now, THEREFORE, for and in consideration of the foregoing, and other good and valuable
consideration, Parent, Sub and the Company agree as follows:

1. DEFINITIONS. All capitalized terms not otherwise defined herein shall have the
respective meanings ascribed to such terms in the Merger Agreement.

2. AMENDMENT OF MERGER AGREEMENT. The Merger Agreement is hereby amended as
follows:

A. The defined term “Sub” in the Merger Agreement shall be amended to refer to
Adirondacks, LLC.

B. The first whereas clause shall be deleted in its entirety and replaced with the following:

WHEREAS, the Board of Directors of Parent, the Managers of Sub and the
Board of Directors of the Company each deem it advisable and in the best interests of its
respective stockholders (or member, in the case of Sub) that Parent acquire the Company
pursuant to the terms and conditions of this Agreement, and, in furtherance of such
acquisition, such Boards of Directors (and Parent as the sole member of Sub) have
approved this Agreement and the merger of the Company with and into Sub in
accordance with the terms of this Agreement and the General Corporation Law of the
State of Delaware (the “DGCL”) and the Delaware Limited Liability Company Act (the
“DLLCA”); and

C. Section 1.1 of the Merger Agreement shall be amended by deleting the first and second
sentences of such Section in their entirety and replacing them with the following:
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In accordance with the provisions of this Agreement, the DGCL and the DLLCA,
at the Effective Time (as defined in Section 1.2), the Company shall be merged with and
into Sub (the “Merger”), the separate existence of the Company shall thereupon cease,
and Sub shall be the surviving entity in the Merger (sometimes hereinafter called the
“Surviving Entity”) and shall continue its existence under the laws of the State of
Delaware. The Merger shall have the effects set forth in Section 264 of the DGCL and
Section 18-209 of the DLLCA.

D. Section 1.2 of the Merger Agreement shall be amended by deleting the first sentence of
such Section in its entirety and replacing it with the following:

The Merger shall become effective at the time of filing of a properly executed
Certificate of Merger in the form required by and executed in accordance with the
provisions of the DGCL and the DLCCA.

E. Sections 2.1, 2.2 and 2.3 of the Merger Agreement shall be amended by deleting such
Sections in their entirety and replacing them with the following:

Section 2.1.  Certificate of Organization. The Certificate of Organization of
Sub in effect at the Effective Time shall be the Certificate of Organization of the
Surviving Entity until amended in accordance with applicable law, except that the name
of the Surviving Entity shall be “Allen Telecom LLC.”

Section 2.2.  Limited Liability Company Agreement. The Limited Liability
Company Agreement of Sub as in effect at the Effective Time shall be the Limited
Liability Company Agreement of the Surviving Entity until amended in accordance with
applicable law.

Section 2.3.  Managers and Officers of Surviving Entity.

(2 The managers of Sub at the Effective Time shall be the initial managers
of the Surviving Entity, and each shall hold office from the Effective Time until his
respective successor is duly elected or appointed and qualified in the manner provided in
the Certificate of Organization or Limited Liability Company Agreement of the
Surviving Entity or as otherwise provided by law.

(b) The officers as set forth on Exhibit A shall be the initial officers of the
Surviving Entity, and each shall hold office until his respective successor is duly elected
or appointed and qualified in the manner provided in the Certificate of Organization or
Limited Liability Company Agreement of the Surviving Entity or as otherwise provided
by law.

F. Section 3.1(b) of the Merger Agreement shall be amended by deleting such Section in its
entirety and replacing it with the following:
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(b) Each outstanding unit of membership interest of Sub issued and
outstanding immediately prior to the Effective Time shall be converted into and become
one validly issued unit of membership interest of the Surviving Entity.

, G. Section 5.1(a) of the Merger Agreement shall be amended by deleting the last two
sentences of such Section in their entirety and replacing them with the following:

Sub is a limited liability company duly organized, validly existing and in good
standing under the laws of the State of Delaware. Sub has not engaged in any business
(other than in connection with this Agreement and the transactions contemplated hereby)
since the date of its organization.

H. Section 5.2(c) of the Merger Agreement shall be amended by deleting such Section in its
entirety and replacing it with the following:

(¢) = Except as disclosed in this Section 5.2 or in the Parent SEC Reports (as
" hereinafter defined), (i) there is no outstanding right, subscription, warrant, call,
unsatisfied preemptive right, option or other agreement or arrangement of any kind to
purchase or otherwise to receive from Parent or Sub any of the outstanding authorized
but unissued or treasury shares of the capital stock or any other security of Parent or Sub,
(ii) there is no outstanding security of any kind convertible into or exchangeable for such
capital stock or equity security and (iii) there is no voting trust or other agreement or
understanding to which Parent or Sub is a party or is bound with respect to the voting of
the capital stock or other equity securities of Parent or Sub.

L Section 5.3 of the Merger Agreement shall be amended by deleting such Section in its
entirety and replacing it with the following:

Section 5.3 Authority Relative to This Agreement. Each of Parent and Sub
has the requisite corporate or limited liability company power and authority to execute
and deliver this Agreement and to consummate the transactions contemplated hereby.
The execution and delivery of this Agreement by each of Parent and Sub and the
consummation by Parent and Sub of the transactions contemplated on their part hereby
have been duly authorized by their respective Boards of Directors, and by Parent as the
sole member of Sub, and, except for the approval of Parent’s stockholders to be sought at
the stockholders’ meeting contemplated by Section 7.5(b), no other corporate or limited
liability company proceedings on the part of Parent or Sub are necessary to authorize this
Agreement or for Parent and Sub to consummate the transactions contemplated hereby.
This Agreement has been duly and validly executed and delivered by each of Parent and
Sub and constitutes a valid and binding agreement of each of Parent and Sub, enforceable
against Parent and Sub in accordance with its terms.

J. Section 5.4 of the Merger Agreement shall be amended by deleting subclause (i)(x) of
such Section in its entirety and replacing it with the following;:

(x) the Certificate of Incorporation or By-Laws of Parent or the Certificate of
Organization or Limited Liability Company Agreement of Sub
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K. Section 5.19 of the Merger Agreement shall be amended by deleting the last three
sentences of such Section and replacing them with the following:

The affirmative vote of Parent, as the sole member of Sub, is the only vote of the
holders of any class or series of equity interests of Sub necessary to approve the Merger.
The Board of Directors of Parent (at a meeting duly called and held) has unanimously
(i) approved this Agreement, (ii) determined that the transactions contemplated hereby
are fair to and in the best interests of Parent and the holders of Parent Common Stock,
(iii) determined to cause Parent, as the sole member of Sub, to approve and adopt this
Agreement, and (iv) recommended that Parent’s stockholders approve the Share Issuance
and the Charter Amendment. The managers of Sub (by unanimous written consent) have
approved this Agreement.

L. Section 6.2(b) of the Merger Agreement shall be amended by deleting such Section in its
entirety and replacing it with the following:

(b) neither Parent nor Sub shall (i) amend its Certificate of Incorporation,
Certificate of Organization, By-Laws, Limited Liability Company Agreement or other
organizational documents other than to the extent required to comply with applicable law
or Parent’s obligations hereunder, (ii) split, combine or reclassify any of its outstanding
capital stock or membership interests or (iii) declare, set aside or pay any dividend or
other distribution payable in cash, stock or property;

M. All references in the Merger Agreement to the “Surviving Corporation” shall be amended
to refer to the “Surviving Entity.”

3. MERGER AGREEMENT OTHERWISE TO REMAIN IN FULL FORCE AND EFFECT. Except and
to the extent as hereinabove amended, the terms of the Merger Agreement shall remain in full force and
effect.

[Signature Page Follows]
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[Signature Page to Amendment No. 1 to Agreement and Plan of Merger]
IN WITNESS WHEREOF, the parties hereto have executed this Amendment No. 1 to Agreement
and Plan of Merger as of the day and year first written above.

ANDREW CORPORATION

By: /s/ Ralph E. Faison
Its: President and Chief Executive Officer

ADIRONDACKS, LLC

By: /s/ Charles R. Nicholas
Its: President

ALLEN TELECOM INC,

By: /s/ Robert G. Paul
Its: President and Chief Executive Officer

CHO01/12291189.4
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PAGE 1

The ‘First State

I, HARRIET SMITH WINDSOR, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HERERY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY -OF THE CERTIFICATE OF MERGER, WHICH MERGES:

"ALLEN TELECOM INC.", A DELAWARE CORPORATION,

WITH AND INSO “ADIRONDACKS, LLC" UNDER THE NAME OF "ALLEN
TELECOM LLC", A LIMITED LIABILITY COMPANY ORGANIZED AND EXISTING
UNDER THE LAWS OF THE STATE OF DELAWARE, AS RECEIVED AND FILED
IN THIS OFFICE THE FIFTEENTH DAY OF JULY, A.D. 2003, AT 1:34
O'CLOCK P.M.

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE

NEW CASTLE COUNTY RECORDER OF DEEDS.

Harriet Smith Windsor, Secretary of State

/3626149 8100M AUTHENTICATION: 2528237

030462732 ' DATE: 07-15-03
: TRADEMARK

REEL: 003789 FRAME: 0477




State of Delawars
Secretary of State
Division of Corporations
Delivered 01:38 PM 07/15/2003
FILED 01:34 PM 07/15/2003
SRV 030462732 — 3626149 FILE

CERTIFICATE OF MERGER
OF
ALLEN TELECOM INC.
INTO
ADIRONDACKS, LLC

The undersigned, ADIRONDACKS, LLC (the "Company™), organized and existing under
and by virtue of the Delaware Limited Liability Company Act (the "Act"),
DOES HEREBY CERTIFY:

FIRST: That the name and state of incorporation of each of the constituent companies of
the merger are as follows: ' .

Name - State of Incorperation
Allen Telecom Inc. Delaware

Adirondacks, LLC Delaware

SECOND: That an agreement and plan of merger between the parties to the merger has
been approved, adopied, certified, executed and acknowledged by each of the constituent
companies,

THIRD: That the name of the surviving limited liability company of the merger is
Adirondacks, LLC.

FOURTH: That the certificate of formation of Adirondacks, LLC shall be the certificate
of formation of the surviving Delaware limited liability company.

FIFTH: That the certificate of formation be amended so the Article FIRST shall read as
follows:

"FIRST: The name of the limited liability company shall be Allen Telecom LLC."

SIXTH: That the executed agreement and plan of merger is on file at the principal place
of business of the surviving limited liability company. The address of the principal place of
business of the surviving limited liability company is 10500 West 153" Street, Orland Park,
Ilinois 60562,

CH01/12297147.1
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SEVENTH: That a copy of the agreement and plan of merger will be furnished by the
- surviving entity, on request and without cost, to any stockholder of the corporation.

DATED: JULY 15, 2003
Adirondacks, LLC

By: /s/ Charles R, Nicholas
Name: Charles R. Nicholas

Its: Manager
Allen Telecom Ing.

By: /s/ Robert G. Paul
Name: Robert G. Paul
Its: President and CEQ

2.
CHO1/12297147.1
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SECRETARY’S CERTIFICATION

» 2003 merger of ‘Allen Telecom Inc. with and into Adirondacks LLC,
which subsequently changed its name to Allen Telecom LLC. I further certify that Andrew

Corporation, effective July 15, 2003, is now the sole shareholder of all shares of stock of Allen
Telecom LLC, .

IN WITNESS WHEREOF, JAMES F. PETELLE,

Secretary of An&rew Corporation has
signed this Certificate this 15% day of July 2004 at Orland

Park, Ilinois.

2 Dp. 00,
James F, Petelie

Subscribed and sworn to before me
This 15" day of July, 2004.

Q&-,

s 7 /".' '
Notary Publis—_/ Q

A R A il e

JANINE L. BALLY '
¢ Notary Public, State of llinois

RECORDED: 06/04/2008



