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(202)887-4288
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202.887.4000
Iskrypoczka@akingump.com, DC_IPDocketing@akingump.com
Lesia O. Skrypoczka

1333 New Hampshire Avenue, N.W.

Washington, DISTRICT OF COLUMBIA 20036-1564

NAME OF SUBMITTER:

Lesia O. Skrypoczka

Signature:

/Lesia O. Skrypoczka/

Date:

10/25/2008
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ASSET PURCHASE AGREEMENT
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STARCITE, INC.

(a Delaware corporation)

“ and

; b-there.com corp.
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ASSET PURCHASE AGREEMENT

is ASSET PURCHASE AGREEMENT (this " Agreement") is made as of July 31,2003, by and

gfi b-there.com corp., a Delaware corporation (the "Seller") and StarCite, Inc., a Delaware
n (the "Buyer," and together with the Seller, the "Parties,” each a "Party”). Certain other terms
erein as defined below in Section 1 or elsewhere in this Agreement.

BACKGROUND

he Seiler owns and operates the Business (defined below). This Agreement sets forth the terms
tions upon which the Buyer is purchasing the Purchased Assets (defined below) and assuming

shed Liabilities (defined below) from the Seller and the Seller is selling the Purchased Assets and
1g the Assumed Liabilities to the Buyer.

G:)’.,WI; THEREFORE, the Parties, intending to be legally bound hereby, for good and valuable
deration, the receipt and sufficiency of which are hereby acknowledged, and in consideration of the
pvenants contained herein, hereby agree as follows:

Bgﬁg finitions.

r. convenience, certain terms used in this A greement are defined or referred to below (such
ell as any other terms defined elsewhere in this Agreement shall be equally applicable to both
|ar and plural forms of the terms defined).

ccounts Receivable” means, as of any date, any trade accounts receivable, notes receivable,

. nce, lease, utility or other deposits, employee advances and any other miscellaneous
f the Business.

liates" means, with respect to a particular Party, Persons or entities controlling, controlled by
ommon control with that Party. For the purposes of the foregoing, ownership, directly or
-of 20% or more of the voting stock or other equity interest shall be deemed to constitute

' g‘t_'ee:ment" means this Agreement and the Exhibits and Disclosure Schedules.
" Assiimed Liabilities” is defined in Section 2.5(a).
ce Sheet" is defined in Section 4.5.
3alance Sheet Date" is defined in Section 4.5.

nefit Plan" means all employment, compensation, vacation, bonus, deferred c ompensation,
pensation, stock. purchase, stock’ option, stock appreciation right or other stock-based
everance, change-in-control, or termination pay, hospitalization or othier medical, disability,
‘insurance, supplemental unemployment benefits, profit-sharing, pension or retirement plans,
grrangements, or employee benefit plans within the meaning of Section 3(3) of ERISA,
ntained or contributed to or required to be contributed to by Seller or any ERISA Affiliate

e Seller otherwise has or may have any liability, contingent or otherwise, either directly or
»an ERISA Affiliate and any related or separate Contracts, plans, trusts, programs, policies
nts:that provide benefits of economic value to any present or former employee, director,
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tihdependent c ontractor of Seller or of an ERISA Affiliate or present or former beneficiary,
of assignee of any such present or former employee, director, agent or independent contractor.

of Sale, Assignment and Assumption Agreement" means a bill of sale, assignment and
on agreement by and between the Seller and the Buyer in substantially the same form as set forth
lt;_'n A“'

ess" means the entire business, operations and facilities of the Seller and its Subsidiaries,
goodwill appurtenant to such business.

'Business Day" means any day other than a Saturday or Sunday, or a day on which the banking
utions in the State of Delaware are authorized or required by law to be closed.

ucr" is defined above in the preamble.
uyer ERISA Affiliate" means any Person that, together with the Buyer, is or was at any time

ingle employer under Section 414 of the Code or Section 4001 of ERISA and any general
of which the Buyer is or has been a general partner.

Buyer Plan" means all employment, compensation, vacation, bonus, deferred compensation,
mpensation, stock purchase, stock option, stock appreciation right or other stock-based
verance, change-in-control, or termination pay, hospitalization or other medical, disability,
ther insurance, supplemental unemployment benefits, profit-sharing, pension or retirement plans,
arrangements, or employee benefit plans within the meaning of Section 3(3) of ERISA,
intained or contribited to or required to be contributed to by the Buyer or any Buyer
te or for which the Buyer otherwise has or may have any Liability, contingent or otherwise,
+t}y or as a result of a Buyer ERISA Affiliate and any related or s eparate C ontracts, p lans,
ograms, policies and arrangements that provide benefits o f e conomic value to any present or
oyee, director, agent, or independent contractor of the Buyer or of a Buyer ERISA Affiliate
or former beneficiary, dependent or assignee of any such present or former employee, director,
ependent contractor.

harter Documents” means a Person's certificate or articles of incorporation, certificate defining
préferences of securities, articles of organization, general or limited partnership agreement,

f limited partnership, joint venture agreement or similar document governing the entity.
'Closing" is defined in Section 3.1.

losing Certificates" means the certificates to be delivered by the Seller and the Buyer at the
wder Section 3.2 and any other provisions hereof.

5 lqsing Date" is defined in Section 3.1.
“losing Shares" is defined in Section 2.2(a).
Oﬁe" ﬁleans the Internal Revenue Code of 1986, as amended.

dﬁnepticut Tax Audit" means the state tax audit of the Seller currently underway by the State

[ ‘t"_means any written or oral contract, agreement, lease, instrument, or other document or

ngement, undertaking, practice or authorization that is binding on any Person or its
any applicable Law.

TRADEMARK
REEL: 003877 FRAME: 0802



"Copyrights" means any copyrights and registrations and applications therefor, including all

ewals.and extensions thereof and rights corresponding thereto in both published and unpublished
% throughout the world, owned, used or licensed by the Seller or held for use by any Affiliate of the
in connection with the conduct of the Business.
injunction, order or ruling of any Governmental

- ourt Order” means any judgment, decree,
erty under applicable Law.

-authority that is binding on any Person or its prop

"Custom Software" means any. computer software that has been developed or designed for the

use by the Seller in the Business.

" means any data and other information recorded, stored, irans itted and retrieved in

"Database
System or archived in storage media of a type

jc.form by a System, whether located onany
yed orused in conjunction with any System.
violation, (b) the occurrence of an event that with or
t the passage of tirne or the giving of notice, or both, would constitute a breach, default or violation
¢ an Encumbrance to arise, or (c) with respect to any Contract, the occurrence of an event that with
the passage of time or the giving of notice, or both, would give rise to 2 right of termination,
q, amendment, renegotiation or acceleration ora rightto receive damages or a payment of

Deféult" means (a) a breach, default or

" or "Schedule” means any of the disclosures hereto containing information

Disclosure Schedule’
v ections 4 and 5 and other provisions hereof that has been provided to a

Party pursuant to S
e.date hereof.
restriction on transferability,

ncumbrances” means any lien, mortgage, security interest, pledge,
tsoever on any property or

tle or other claim, charge or encumbrance of any nature wha
transfer, receipt of income or other exercise

terest, including any restriction on the use, voting,
butes of ownership.

nvironmental Condition" is defined in Section 4.14(b).

» means all Laws and Court Orders relating to pollution or protection of

any principles of common law under which a Party may be

ubstance into the environment.

,6.tlmental Law
alth or the environment as well as

' _the Release or discharge of any Hazardous S
Liability relating to or arising out of an Environmental

nvironmental Liability" means any

RISA" means the Employee Retirement Income Security Act of 1974, as amended.

erson that, together with the Seller, is or was at any time treated as

 Affiliate" means any P
Section 4001 of ERISA and any general partnership

loyer under Section 414 of the Code or
er is or has beena general partner.

SCrow Agbgt“ ‘means J.P. Morgan Trust Company, a National Association.

, Agféément" means the escrow agreement by and among the Seller, the Buyer and the

‘substantially the same form as Exhibit "B."

res" is defined in Section 2.2(a).

TRADEMARK
REEL: 003877 FRAME: 0803




Exchange Act” means the Securities Exchange Act of 1934, as amended.

generally accepted accounting principles.

overnmental Body" means any (a) nation, state, commonwealth, province, territory, ¢ ounty,
district or other jurisdiction of any nature, or any political subdivision thereof, (b) federal,
miunicipal, foreign or other government or (c) governmental or quasi-governmental authority
e (including any g overnmental division, d epartment, 3 gency, ¢ ommission, instrumentality,
anization, regulatory body or other entity and any court, arbitrato

registrations, certificates of occupancy,

AAP“ means U.S.

r or other tribunal).

Gov méntai\Pennits" means any permits, licenses,
, or other authorizations of any Governmental Body.
adeare" means any mainframe, midrange computer, personal computer, notebook or laptop
server, switch, printer, modem, driver, peripheral or any component of any of the foregoing.
zafdous Substances" means any toxic, carcinogenic or hazardous material or waste, whether
uid or solid that.poses, Or is reasonably likely to pose a hazard to the environment or human
defined by the federal Comprehensive

safety including (a) any "hazardous substances” as
- Response, Compensation and Liability Act, 42 U.S.C. §§9601 et seq., (b) any "extremely
bstance," "hazardous chemical," or "toxic chemical" as those terms arc defined by the federal

Platning and Community Right-to-Know Act, 42 US.C. §§1 1001 et seq., (c) any "hazardous
‘45 defined under the federal Solid Waste Disposal Act, as amended by the Resource Conservation

v Act, 42U .S.C. §§6901 etseq,, (d) any "pollutant,” as defined under the federal W ater

ol'Act, 33 U.S.C. §§1251 et seq., with respect to such laws in clauses (a) through (d) as

£ the date hereof, and (€) any regulated substance or waste under any other Laws or Court
t have been enacted, promulgated or issued by any federal, state or local governmental

doricerning protection of human health or the environment.

Patents, Trademarks, Internet domain names,
ghts and licenses, franchises, Software Products, Custom Software, invention disclosures,
inpovations and rights in research and development, whether patentable or not in any
roughout the world and any other intellectual property or any similar, corresponding or
ght to any of the foregoing, owned, used or licensed by the Seller or held for use by any
the Seller in connection with the conduct of the Business and Trade Secrets owned, used or
)} he - Seller or held for use by any Affiliate of the Seller (other than Seaport Capital, TL
and any of each of their Affiliates) in connection with the conduct of the Business.

tellectual Property" means any Copyrights,

Vseﬁtbry"i ‘means all inventory of the Seller, including raw materials, supplies, packaging

in process and finished goods.

IRS" means the U.S. Internal Revenue Service.

y ‘dgt;,“ "'tQ the knowledge of," or phrases of similar import, with respect to an individual,
ividual shall be deemed to have knowledge of a particular fact or other matter if (2) that
lly aware of that fact or matter; or (b) a prudent individual could discover or otherwise
ding the

that fact or matter in the course of conducting 2 reasonable inquiry regar
espect to a Person, other

' ifﬁscntation or warranty contained in this Agreement. With r
dual, "knowledge," or phrases of similar import, means a Person shall be deemed to have
as a director or executive

particular fact or other matter if any individual who is serving,
.rson (or in any similar capacity) has, or at any time bad, knowledge of that fact.or other

orth in (a) and (b) above), and any such individual (and any individual party to this

4
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- will -be deemed to have conducted a reasonable inquiry regarding the accuracy of the
ion and warranties made herein by that Person or individual.

# means any statute, law, ordinance, regulation, order or rule of any Governmental Body,
those -covering environmental, energy, safety, health, transportation, bribery, record keeping,

~rimination, antitrust, wage and hour, and price and wage control matters, as well as any
ple of common law. : :

ability" means any direct or indirect liability, indebtedness, obligation, expense, claim, loss,
&:d eficiency, guaranty oT endorsement of or by any P erson, absolute or ¢ ontingent, accrued or
“agserted or unasserted, due or to become due, liquidated or unliquidated. ‘ :

ifigation” means any lawsuit, action, arbitration, administrative, quasi-administrative or other

3 criminal prosecution or investigation or inquiry of any Governmental Body.

‘Material Adverse Effect”" means 4 material adverse effect on the Business, the Purchased Assets
ndition (financial or otherwise), assets, Liabilities or results of operations of the Seller, taken as a

+ Working Capital" means, as of a given date, the amount calculated by subtracting (x) the
accounts payable and accrued expenses (including liabilities for any and all committed

.ayménts) from (y) the sum of the cash and cash equivalents and the net Accounts Receivable
g an allowance for doubtful accounts receivable).

Non-Assignable Contract" is defined in Section 2.7.
Non-Competition Period" is defined in Section 6.1.

"No: ;Real Estate Leases” is defined in Section 49.

f£:thie-Shelf Software" is defined in Section 4.16(a)(i).

"Ordinary course" or nordinary course of business" means, with respect to an action taken by any
dction that (a) is consistent in nature, scope and magnitude with the past practices of such
4nd jstaken in the ordinary course of the normal operations of such Person.

Parties" is defined above in the preamble.

atents” means any patents together with any extensions, reexaminations and reissues of such
ants of addition, patent applications, divisions, continuations, continuations-in-part, and any
filings in any country or jurisdiction claiming priority therefrom, owned, used or licensed by
1d for use by any Affiliate of the Seller in connection with the conduct of the Business.

. means any natural person, business trust, corporation, partnership, limited liability
oint stock company, proprietorship, association, trust, joint venture, unincorporated association
egal entity of whatever nature.

ferred Stock” means the Series A Preferred Stock of the Buyer, par value $0.001 per share,
referred Stock of the Buyer, par value $0.001 per share, the Series C-1 Preferred Stock of
value $0.001 per share, the Series D Preferred Stock of the Buyer, par value. $0.001 per
E Preferred Stock and the Series E-2 Preferred Stock of the Buyer, par value $0.001 per
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ime Rate" means. as of a given Business Day, the prime lending rate as reported in The Wall
al on such Business Day. .

. “Puréhased Assets" is defined in Section 2.1.

eal Property" means all rights and interests in or to real property, including fee estates,
eholds:- and subleaseholds, purchase options, easements, licenses, privileges, hereditaments,
es thereto, rights to access and rights of way, owned by the Seller or used in the operation of

iness, together with any additions thereto or replacements thereof.

ﬁéé" means any release, spill, emission, leaching, leaking, migration, dumping, emptying,
; ection, deposit, disposal, discharge or dispersal into the indoor or outdoor environment, or
t of any property.

Reéfdted Charter" means that certain Amended and Restated Certificate of Incorporation to be
prinection with the execution and delivery of the Series E Preferred Stock Purchase Agreement.

-Sé;;uﬁties Act" means the Securities Act of 1933, as amended.
‘-‘Sel_le'f" is defined above in the preamble.
,sai"ér‘Required Consents" is defined in Section 4.3.

es E Preferred Stock" means the Series E-1 Preferred Stock of the Buyer, par value $0.001

1 etfer" means that letter (agreement) by and between the Buyer and the Seller substantially

i of Exhibit C hereto.

, I ¢ E Preferred Stock Purchase Agreement" means that certain stock purchase agreement
in conmection with the Transactions by and among the Buyer and certain of the stockholders

&t dated as of the date hereof.

'Software Products” means any computer software products which are, or may potentially be,
stributed or marketed by the Seller, other than Off-the-Shelf Software, including all computer
sécurity or programming software, that is owned by of licensed to the Seller or used, in whole
art, directly or indirectly, or hasbeen developed or designed for oris in the process of being
ed-or designed for use, in whole or in part, directly or indirectly, in the conduct of the Business of
hatsoever, including all systems software, all application software, whether for general
ge (e.g., accounting, finance, word processing, graphics, spreadsheet analysis, etc.) oOf
ique-to-the-Business usage (e.g., telephone call processing, etc.), and any and all
tation and object and source codes related thereto.

ary" means any corporation (or other entity) with respect to which 2 specified Person or a
owns a majority of the common stock (or analogous equity interest, as applicable) or

 to vote or direct the voting of sufficient securities to elect a majority of members of the

ctors (or analogous govemning body, as applicable).

m" means any combination of any software, Software Product, Custom Software,

(€s)" means all taxes, duties, charges, fees, levies o other assessments imposed by any
ty including income, gross r eceipts, value-added, e xcise, W ithholding, p ersonal property,

6
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‘'veal estate, sale, use, ad valorem, license, lease, service, severance, stamp, transfer, payroll, employment,
ustoms, duties, alternative, add-on minimum, estimated and franchise taxes (including any interest, .
“penalties or additions attributable to or imposed on or with respect to any such assessment).

- "Tax Retum" means any return, declaration, report, or information return or statement relating to
‘Taxes, including any schedule or attachment thereto, and including any amendment thereof.

. "Trade Secrets" means any know-how, trade secrets, formulae, specifications, technical
rmation, data, process technology, plans, drawings (including engineering and auto-cad d rawings),
optietary information, blue prints and all documentation related to any of the foregoing, owned, used or
censed by the Seller in connection with the conduct of the Business, except for any such item that is
éricrally available to the public.

wTrademarks" means any registered trademarks, registered service marks, trademark and service
rk applications and unregistered trademarks and service marks, brand names, certification marks, trade
ames, logos, trade dress, and all goodwill associated with the foregomng throughout the world and
tions in any jurisdictions of, and applications in any jurisdiction to register, the foregoing,

luding any extension, modification or renewal of any such registration or application, owned, used or

1sed by the Seller in connection with the conduct of the Business.

“'Transaction Documents" means this Agreement, the Bill of Sale, Assignment and Assumption
Agreement, the Escrow Agreement, Series E Preferred Stock Purchase Agreement, the Side Letter and
1 .d all other documents as may reasonably be required to be executed in connection with the

5

“#Transaction” means the purchase and sale of the Purchased Assets and the assumption of the

tncd Liabilities at the Closing and the other transactions contemplated by the Transaction

‘*Transferred Employee" means an employee of the Seller who accepts and commences
yment with the Buyer as of the Closing Date.

'S means the United States of America.

,. -Agreement to Sell and Purchase.’

ARy (a) The Seller hereby grants, sells, conveys, assigns, transfers and delivers 1o the
d the Buyer hereby purchases from the Seller, all right, title and interest of the Seller in and to
. assets, properties, and rights of every kind, and description, real, personal and mixed, tangible
e wherever situated constituting or used in the Business on the Closing Date (the "Purchased
anid clear of all Encumbrances. The Purchased Assets do not include the Excluded Assets
it are not limited to, the assets listed on Schedule 2.1 and as follows:

all Accounts Receivable;

all Inventory;

all Real Property, including all structures located thereon or related
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equipment, machinery, vehicles, telephone and

() - -all furniture, fixtures,
supplies and other tangible

stjons gystems, SErvers and other computers, facsimile machines,
operty-of the Seller including all office supplies;

-progress in whatever state or form;
(vi)  all customet, client, supplier and vendor lists, records, files, strategic and

lans. internal documentation, policies and procedures, computer data and other information
¢ Seller regardless of the form or medium in which maintained;

™) all work-in

(vii) all yellow page listings, other telephone listings and telephone and

nﬁ:nbefs for the Seller;
(viii)  all goodwill associated with the Seller;

(ix) all Intellectual Property (including documentation and related object and

¢'codes 1n the possession of the Seller);

(x) all rights under the Leases, the Non-Real Estate Leases, any

1 Permits, prepaid expenses;

(xi) all warranties associated with any of the foregoing;
all the assets of the Seller, whether ornot o therwise described in this
Sheet and those assets of the Seller whose ownership

paration of the Closing Balance Sheet; and

(xii)
| as set forth on the Closing Balance
er is implied by the assumptions made in the pre
: (xiii) all rights under any Contracts (including insurance policies) specifically

5 assumed Contracts on Schedule 4.15 or Schedule 8.1; except for the Non-Assignable
1o the extent specified in Section 2.7.

Notwithstanding the foregoing, the Purchased Assets shall not include any of the

o (the "Excluded Assets"):
- Q) the corporate charter, qualifications to conduct business as a foreign
oration, arrangements with registered agents relating to foreign qualifications, taxpayer and other
| numbers, seals, minute books, all cash, cash equivalents, cash accounts, Tax Retumns and

blank stock certificates and other documents relating to the

g, stock transfer books,
ation, maintenance and existence of the Selleras a corporation;

(ii) any rights of the Seller under this Agreement and any agreement or

livered by the Buyer to the Seller in connection herewith (or under any side agreement
lle; on the one hand and the Buyer on the other hand entered into on Of after the date of

, and
(i)  all rights under any Contracts specifically identified as unassumed

n Schedule 4.15.

Bu rchase Price.
@ In consideration of the sale of the Purchased Assets to the Buyer and the
e Buyer of the Assumed Liabilities, the Buyer shall issue to the Seller a number of the
quity securities and warrants equal to seventeen percent (17%) of the Buyer's outstanding equity

8
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ted:basis after taking into account the Closing Shares and
securities presently reserved for issuance under the

¢ Buyer’s 2001 Equity Compensation Plan (the
ir market value of $6,561,129 (the "Purchase
Hates of thie Buyer's equity securities and warrants
osing as set forth on Schedule 2.2(b)(¥)
ities and warrants to be delivered to the
t ditioris of the Escrow Agreement as set forth on
és"); subject to any adjustments made pursuant to Section 2.6.

jer shall remit the Consideration as set forth below:
, at the Closing, the Buyer shall issue to the Seller the Closing Shares;

S (i) at the Closing, the Buyer shall deposit the Escrow Shares with the
ent in accordance with the Escrow Agreement; and :

- (i)  after the determination of the Closing Net Working Capital (as defined
yer shall issue to the Seller additional shares of Series E Preferred Stock in connection

nsfer Taxes. At the Closing, the number of Closing Shares issuable to the Seller shall

‘the Seller's share of any transfer taxes, as set forth in Section 8.2 as follows: the

E Preferred Stock issuable to the Seller in connection with the delivery of the

Hafl be reduced by an amount calculated by dividing the Seller’s share of any transfer
S¢ction 8.2 by the Series E Price.

" 'Purchased Assets 86,511,129
L Non-Competition Covenant $50,000

()  The portion of the Purchase Price to be allocated to the Purchased Assets shall be
gmong the Purchased Assets as determined by the Parties pursuant to an allocation schedule
1d delivered by the Buyer to the Seller in accordance with section 1060 of the Code and the
pted thereunder (and any similar provisions of state, local, or foreign law), which
dule is set forth on Schedule 2.4 and which allocation shall be binding on the Parties.
ller nor the Buyer will take a position on any income Tax Return, before any governmental

d with the collection of any income tax, or in any judicial proceeding that is in any way
with the allocation described in this Section 2.4 without the prior written consent of the other
Seller and the Buyer shall report and file Tax Returns (including but not limited to IRS

) 8 At the Closing, the Buyer shall assume and agree to pay, discharge or perform in
ir terms, only the Liabilities of the Seller specifically identified below in this Section
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supplier, customer or other third party
ically identified as assumed Contracts on
Schedulé 2.5(a)(i);

er msmg orincurred in connection with the
d the Transaction in an amount not in excess

). an / Liabilities in respect of revenue received by the Seller prior to the
- deferred under GAAP; ~ - ,

any Liabiliﬁes arisiﬁg after the. Ciosing_Date with respect to the Benefit

for those individuals who comﬁlence employment with the Buyer as of
s-included in the Closing Balance Sheet, relating to (A) commissions for the
subsequent months, and (B) outstanding accrued but unused vacation.

twithstanding any other provision of this Agreement, the Buyer is not
ent or any other Transaction Document any Liability that is not specifically
Ligbilityv under Section. 2.5(2), including any of the following (each, an

# (i)~ any product liability or similar claim for injury to any Person or property,

“made ‘or asserted, that arises out of or is based upon any express or implied
rarty, agreement or guarantee made by the Seller, or alleged to have been made by the
posed or asserted to be imposed by operation of law in connection with any service
t s’bl’cl or leased by or on behalf of the Seller on or prior to the Closing;

: i) - (A) any Liability for federal, state or local income or other Tax payable
Business, the Purchased Assets, or other properties or operations of the Seller or any
ffiliated group of which the Seller is or was a member and (B) except with respect to
€s as-provided in Section 8.2 hereof, any Liability for income, transfer, sales, use, and
ifg! in connection with the consummation of the Transaction contemplated hereby
ome Taxes arising from the Seller's transfer of the Purchased Assets; '

~ o any Liabilities under or in connection with any Excluded Assets;

W any Liabilities arising on or prior to the Closing Date or as a result of the
¢, bonuses or any other form of compensation to any employees, directors, agents or
of ‘the-Seller, whether or not employed by the Buyer after the Closing and
or.under any- applicable Law, Benefit Plan or other arrangement with respect
fically set fotth in Section 2.5(a)(v), (vi) or (vii); '

10

TRADEMARK

REEL: 003877 FRAME: 0810



SR (vi) any Environmenta! Liability arising from or related to circumstances
or before the Closing Date;
~ (vii)  Liabilities arising from or related to any Contracts as to which a Seller
onsent has not been obtained by the Closing Date regardless of whether the Buyer waives

such the Seller Required Consent;
: (vii) any Liabilities to give credits or take other remedial actions for defective
ices sold on or prior to the Closing Date;

(ix)  any Liabilities for money borrowéd;

(x) any Liability of the Seller based upon an act or omission of the Seller

o o (xi) any Liabilities arising out of the Benefit Plans (except for such Liabilities
med by the Buyer as set forth in Section 2.5(a)(V), (vi) or (vil));

(xii) any Liabilities, arising on or prior to the Closing Date, related to the
are Management, Inc. and Target Corporation, a Delaware corporation, that the Seller has

:rqspecﬁve intellectual property rights of such entities;
(xiii) any Liabilities, arising out of, related to or resulting from the Connecticut

o (xiv) any other Liabilities, arising on or prior to the Closing Date regardiess of
asserted, that are not specifically assumed hereunder.

Post-Closing Purchase Price Adjustment.

a) The Purchase Price shall be increased or decreased on a dollar-for-dollar basis to

1t 'that the Net Working Capital on the Closing Date (the "Closing Net Working Capital”) 1s
i Jess-than $0 (the "Net Working Capital Target"). Within 90 days after the Closing Date,

or shall cause its accountants to, prepar¢ a statement of the balance sheet of the Seller as

¢ Date (the "Closing Balance Sheet") and the statement of the Closing Net Working Capital
rking Capital Statement") in accordance with GAAP as of the Closing Date without giving

losing and assuming that the Closing Date is the last day of the Seller's fiscal year end.
of the completion of the Net Working Capital Statement, the Buyer shall give the Seller 2
Working Capital Statement, together with a notice (the "Net Working Capital Notice")
d to what extent, the Purchase Price is to be adjusted under this Section 2.6. Such
e effected as follows:

@) if the Closing Net Working Capital is equal to or greater than the Net
arget (the "Net Working Capital Increase"), then the Purchase Price shall be increased
id.the Buyer shall issue that aumber of additional whole shares of Series E Preferred
:dividing the Closing Net Working Capital by $4.0961 (the "Series E Price"); or

(i)  if the Closing Net Working Capital is less than the Net Working Capital
tking Capital Deficiency"), then the Purchase Price shall be decreased by such
number of whole shares of Series E Preferred Stock included in the Escrow Shares shall
hat humber of whole shares of Series E Preferred Stock calculated by dividing the Net
ficiency by the Series E Price.
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ays of receipt of the Net Working Capital Notice, or, in the alternative, within 30 days of the
n of -any dispute concerning the Net Working Capital Statement: (2) if there is a Net
ital Increase, then the Buyer shall issuc a number of whole shares of the Series E Preferred
d as described in Section 2.6(a)(1); and (b) if there is a Net Working Capital Deficiency,

pu bero £ whole shares of Series E Preferred Stock included in the Escrow Shares shallbe
5 described in Section 2.6(a)(ii).

ing Capital Statement in the following

hin 10 days after the Seller's receipt of Net Working Capital Notice, the Seller shall give the
f any disagreement with the Net Working Capital Statement (the "Dispute Notice"), and
shall specify n detail the nature of the disagreement. During the 20 days after the day on
spute Notice is given, the Buyer and the Seller shall attempt to resolve such dispute in good
afties fail to reach a written agreement regarding the dispute, the Buyer and the Seller shall
" to a mutually acceptable and nationally recognized firm of certified independent
."Accounting Firm"), and request the Accounting Firm to determine the Closing Net

(ﬁ'a tal. The Closing Net Working Capital determined by the Accounting Firm shall be the final
determining any adjustment to the Purchase

The Seller may dispute the Net Wor

e b AR s o AN

' g Closing Net Working Capital for the purposes of
reasonable fees and expenses of the Accounting Firm shall be paid by the Seller uniess the
on by the Accounting Firm results in an increase of the amount payable to the Seller of more

n which case such fees and expenses shall be paid by the Buyer.

1 '(c) Any rights accruing to any Party under this Section 2.6 shall be in addition to and
tiof the rights to indemnification under Section 9 and any payments made to any Party under
n 2.6 shall not be subject to the requirements of Section 9.

Consent of Third Parties. Nothing in this Agreement shall be construed as an attempt by
agsign to the Buyer pursuant to this Agreement any Contract, permit, franchise, claim or asset
e Purchased Assets that is by its terms or by law nonassignable without the consent of any
t parties, unless such consent or approval shall have been given, or as to which all the
or the enforcement thereof available to the Seller would not by law pass to the Buyer as an
dént of the assignments provided for by this Agreement (a "Non-Assignable Contract"). To the extent
sller Required Consent in respect of, or a novation of, a Non-Assignable Contract shall not have
inéd on or before the Closing Date, the Buyer may elect to proceed with the Closing, in which
the Seller shall continue to use reasonable efforts to obtain any such Seller Required Consent or
- the Closing Date until such time as it shall have been obtained, and the Seller shall
lly feasible arrangement to provide that the Buyer shall

ith the Buyer in any economica
interest of the Seller in the benefits under such Non-Assignable Contract, including
Buyer shall undertake to

nce: by the Seller as agent if economically feasible, provided that the
atisfy the corresponding Liabilities under the terms of such Non-Assignable Contract to the extent
would have been responsible therefor if such consent or approval had been obtained. The
and discharge, and shall indemnify and hold harmless the Buyer and its Affiliates from
and all out-of-pocket costs of seeking to obtain or obtaining any such Seller Required
before or after the Closing Date, provided, however, that this obligation shall be subject

‘,derﬂount'as set forth in Section 9.4(a).Nothing contained in this Section 2,7 or elsewhere
it shall be deemed a waiver by the Buyer of its right to have received on the Closing Date
£ the Seller to obtain all of the

ignment of all of the Purchased Assets or of the covenant 0
d Consents, nor shall this Section 2.7 or any other provision of this Agreement be deemed

n agreement to exclude from the Purchased Assets any Contracts as to which a Seller
:mt‘may be necessary.

Additional Issuances.
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existence of issued shares or other
nt that at any time the representations and
e been true as of the Closing, such that the
Seller at the Closing does not equal
s, caloulated as set forth in Section
< pumber of its securities, such that

the: Seller at the Closing does equal
orth in Section 2.2(a) as of the

,plication of any anti-dilution,
pplicable Law or otherwise)

nce pursuant th:Séction 2.8, the Buyer shall reserve
-'fot ‘issuance to_the Seller upon the conversion or

ities s0.-is§ Any securities issued to the Seller pursuant to this
ssued, be validly issued and fully paid and nonass

essable with no personal

Date,  The closing for the Transaction (the "Closing") shall be held at the
Bockius LLP in Philadelphia, Pennsylvania, at 10:00 a.m. (local time) on the
.5 agree in writing to another date or place. The date on which the Closing
fi as the "Closing Date."”

' At the Closing, subject to the terms and conditions contained herein:
eller shaﬂ deliver to the Buyer the following items:
@)

@) | aduly executed counterpart to the Escrow Agreement,

- a duly executed Bill of Sale, Assignment and Assumption Agreement;

ERr ,_: ‘(iii) - a duly executed counterpart to the Series E Preferred Stock Purchase
cuted by those certain stockholders of the Seller identified in such agreement;

~

executed releases of any Encumbrance identified on Schedule 4.6 in

ory to the Buyer;

vy =a certificate of the Secretary of the Seller certifying the following: (A)
)OG th i gnd bylaws of the Seller, (B) the resolutions of the Seller's Board of Directors and

- the ‘execution and delivery of the Transaction Documents; and (C) the
créetary and executive officer of the Seller executing the Transaction Documents;

vi) - all the Seller Required Consents (or in lieu thereof waivers) with such the
ents (or in lieu thereof, waivers) (A) in form and substance reasonably satisfactory to
ibject to the satisfaction of any condition that has not been satisfied or waived and (C)
ect, except where the failure to obtain any such consent (or in lieu thereof, waiver)
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‘(;opldv not reasonably be eXpected, individually or in the a ggregate W ith other such f ailures, tohave a

aterial Adverse Effect;
: (vil) an opinion of counsel to the Seller dated as of the Closing Date in form
ubstance reasonably acceptable to the Buyer and its counsel;

Cep (viii) an affidavit dated as of the Closing Date, stating that Seller is not 2
oreign person” as defined in Section 1445 of the Code;

(ix) such other instruments of conveyance and transfer, in f orm reasonably

§fdétbryi‘to the Buyer and its counsel, as shall be necessary and effective to transfer and assign to and
‘ % Buyer all of the Seller's right, title and interest in and t0 the Purchased Assets. Simultaneously

‘such deliveries, all such steps will be taken by the Seller as may be required to put the Buyer in
1 pogsession and operating control of the Purchased Assets; and

x) a duly executed counterpatt to the’ Side Letter.

' (b the Buyer shall deliver to the Seller:

(1) a duly executed Bill of Sale, Assignment and Assumption Agreement;

(ii) a duly executed counterpart to the Escrow Agreement,

(i) a duly executed counterpart to the Series E Preferred Stock Purchase

Gv) a certificate of the Secretary of the Buyer certifying the following: (&)
r Document and Bylaws of the Buyer; (B) the resolutions. of the Buyer's Board of Directors
the execution and delivery of the Transaction D ocuments; and (C)the i ncumbency o f the

:ﬁt_‘:ét of the Buyer executing the Transaction Documents;

i ™) an opinion of counsel to the Buyef, dated as of the Closing Date in form
ice reasonably acceptable to the Seller and its counsel; and

(vi)  aduly executed counterpart to the Side Letter.

.i (0) The Buyer shall deliver the Closing Shares 10 the Seller and the Escrow Shares to
nt in accordance with Section 2.2(b); and

The Parties shall also deliver to each other the respective agreements, and other
good standing certificates, cgrtiﬁed resolutions, Cross receipts

st;{xments in addition t0
ms as may be reasonably requested in connection with the consummation of the

smplated hereby.

ons 1_id Warranties with Resp ect to the Seller.

ereby represents and warrants to the Buyer as of the Closing Date as follows:

orate Status. The Sellerisa corporation duly organized, validly existing and in good
the jurisdiction in which it was incorporated and is duly qualified or licensed
orporation in any jurisdiction where the ownership of the Purchased Assets OF
ess would require it to be so qualified or licensed except where the failure t0 be

ens d wéuld ot have a Material Adverse Effect.
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- Authorization. The Seller has the requisite power and authority to (a) own the Purchased
et arry on the Business, (c) execute and deliver the Transaction Documents to which it is or will
an 1d.(d) perform its obligations under the Transaction Documents to which it is or will be a

e execution, delivery and performance by the Seller of the Transaction Documents has been
ed by all necessary action, including approval by the stockholders of the Seller. The Seller
site power and authority to (a) execute and deliver the Transaction Documents to which it is
and (b) perform its obligations under the Transaction Documents to which it is or will
-h Transaction Document executed and delivered by the Seller has been duly executed and
the Séller and constitutes a valid and binding obligation of the Seller, enforceable against the
darice with its terms except to the extent that enforceability may be limited by bankruptcy,
torium, reorganization and other laws affecting the enforcement of ‘creditors' rights
$and by general principles of equity.

4.3 (collectively, the "Seller Required Consents"), neither the execution and delivery by the
ransaction Documents to which it is a party, nor the. performance of its obligations under
Documents to which it is or will be a party, require any notice filing, consent,
pproval, constitute a Default, cause any payment obligation to arise or give any Person
challenge the Transaction under (a) any Law or Court Order to which the Seller is subject, (b)

uments or bylaws of the Seller or (c) any Contract, Governmental Permit or other
rich the Seller is a party or by which the Business or other Purchased Assets of the Seller

ek Ownership. Schedule 4.4 sets forth the rccoi‘d and beneficial owners of all of the

nancial Statements. The Seller has delivered to the Buyer correct and complete copies
alance ‘sheet of the Seller for the Business at December 31, 2001 and 2002 and the
income and cash flows for the years then ended and unaudited financial statements
&_six-month period ended June 30, 2003. All such financial statements are referred to

-as the "Financial Statements." The Financial Statements are consistent in all material
. books and records of the Seller, and there have not been any material transactions that
gt ecorded in the accounting records underlying such financial s tatements. The Financial
¢en prepared in accordance with GAAP consistently applied, except that they lack

ets and Liabilities of the Business as of the dates thereof, and the results of operations for
en ¢nded, subject to normal recurring year-end adjustments. The balance sheet of the Seller

00 t is included in the Financial Statements is referred to hereinas the "Balance

reof is referred to as the "Balance Sheet Date."

@rchased Assets and Related Matters. Except as otherwise set forth in Sections
lér has good and marketable title to, valid leasehold interests in or valid licenses to
ets, free from any Encumbrances except those specified in Schedule 4.6. The
ssets (other than Real Property) is not subject to any Encumbrances, and to the
does not encroach on the property or rights of any Person. The Purchased
. constitute all the properties and assets relating to or used or held for use in
during the past 12 months (except for the Excluded Assets, Inventory sold,
lected, prepaid expenses realized, Contracts fully performed and properties or
ai_gnt or superior assets, in each case in the ordinary course of business). The
stitute all of the assets and services reasonably required for the continued operation
yer as operated by the Seller prior to the Closing. Except for the Excluded
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- AExcept as set forth in Schedule 4.7(b):

(i) each Real Estate Lease is in full force and effect and neither the Seller,

(ii) to the Seller's knowledge, Seller has good and valid rights of physical
d egress to and from the Real Property from and to the public systems for all usual

tility purposes and, to the Seller's knowledge, no conditions exist that would result in the
su h,ingress and egress

(iii)  all water, sewer, gas, electric, telephone, communications and drainage
other utilities required by any applicable Law or by the use and operation of the Real
peration of the Business are installed to the Real Property, to the Seller's knowledge, are
uant to valid permits to municipal or public or other utility services or proper drainage
quate to service the Real Property in the operation of the Business as currently

" (iv)  to the Seller's knowledge, the Real Property and its continued use,
eration as used, occupied and operated is in compliance with all applicable Laws, does
iconforming use and is not the subject of a special use permit under any applicable

Schedule 4.8 is a complete schedule of all ﬁxed assets,
‘s f tanglble personal property that were included in the Balance Sheet with an original
ler in excess of $1,000. Except as specified in Schedule 4.8, since the Balance Sheet Date,
t quu'ed any items of tangible personal property that have a carrying value in excess of
dually or $75,000 in the aggregate. All of such personal property included in Schedule 4.8
“personal property acquired after the date hereof in accordance with Section 6.1 will be,
course of business, and conforms and will conform in all material respects with any
ting to its construction, use and operation. Except for those items subject to the Non-
S, no.Person other than the Seller owns any vehicles, equipment or other tangible assets
operty that have been used in the Business or that are necessary for the operation of
urchased Assets that are personal property are suitable for the purposes for which
tly used or are held for use, and are in good working condition, subject to normal
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ﬁgn-Real Estate Leases. Schedule 4.9 lists all assets and property used in the Business
Real Property) that are possessed by the Seller under an existing lease, including all trucks,
orklifts; machinery, equipment, fumniture and computers, except for any lease under which
annual payments are less than $1,000 (each, an "Immaterial Lease"). Schedule 4.9 also
under which such assets and property listed in Schedule 4.9 are possessed. All of such
idinig Immaterial Leases) are referred to herein as the "Non-Real Estate Leases." Each Non-
: . in full force and effect and has not been assigned, modified, supplemented or
either the Seller, nor to the Seller's knowledge, any other party under any Non-Real Estate
under any such Non-Real Estate Lease, and to the Seller's knowledge, no circumstance
stances exists which, with the giving of notice or the passage of time, or both, would

rmiinate any such Non-Real Estate Lease.

ntory. Except as described in Schedule 4.10, the Inventory included in the
géts consists of items of good, usable and merchantable quality in all material respects and

entory is damaged or obsolete. Such Inventory is recorded in the Financial Statements in
ith ' GAAP at the lower of average cost or market value, and no write-down of such
¢én tnade or should have been made pursuant to GAAP during the past two years.

[{abilities. The Seller does not have any Liabilities, other than (a) as specified on
{1, (b) as specified in the Balance Sheet (except as paid or discharged prior to the Closing

assumhed Liabilities, (d) pursuant to this Agreement, or (¢) Liabilities which have arisen after
in the ordinary course of business.

Taxes: Except as set forth on Schedule 4.12,

(@) - the Seller has filed all material Tax Returns that it was required to file in
the Business (giving effect to applicable extension periods, if any) since December 31,
Tax Returns were correct and complete in all material respects. All Taxes owed by the
sniwith the Business (whether or not shown on any Tax Return) have been paid (or
for, in the case of Taxesnotyetdue and payable). The Seller currently isnot the
extension of time within which to file any Tax Return. No claim has ever been made
eller since December 31, 1999, by an authority in a jurisdiction ‘where the Seller does
nis that the Seller is or may be subject to taxation by that jurisdiction. There are no liens
of the Purchased Assets or with respect to the Business. All applicable statute of
gspect to Taxes for all periods ending on or prior to December 31, 1999 have expired.

b). .- the Seller has properly withheld and timely paid over to the proper taxing
axes required to have been withheld and paid in connection with the Business and with
awing to any employee, independent contractor, creditor, stockholder, or other third

ith- the Business and has complied with all information reporting and backup
tements, including maintenance of required records with respect thereto in connection
aid to any employee, independent contractor, creditor, or third party affiliated with the

- to the Seller’s knowledge, no taxing authority is reasonably likely to assess any
§ against the Seller for any period for which Tax Returns relating to the Business have

/i€ n0: dispute or claim concerning any Tax Liability of the Seller relating to the Business
‘raised by any authority in writing or (ii) as to which any directors and officers (and
ible for Tax matters) of the Seller has any knowledge.

_'@ht_e'-Seller has not waived any statute of limitations in respect to Taxes or agreed
‘with respect to any Tax assessment or deficiency.
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‘(e) the Seller has disclosed on its federal income Tax Returns all positions taken
give rise to a substantial understatement of federal income Tax relating to the Business
ng of Section 6662 of the Code. The Seller is not a party to any Tax allocation, Tax

M&g Except as set forth on Schedule 4.13, the Seller does not own, directly or
interest or investment (whether equity or debt) in any Person.

(a) Except as set forth in Schedule 4.14(a), there is no Litigation that is pending or,
owledge, threatened against the Seller (i) involving, directly or indirectly, the Business or
d ‘Assets or (ii) seeking to prevent or challenge the Transaction. The Seller has complied
licable Laws, including Environmental Laws, applicable to the Business or any Purchased
ri- those the violation of which would not reasonably be expected to result in aggregate
es and costs to achieve compliance in excess of $5,000. Neither the Seller nor any of its
_received any notices from any governmental entity regarding any alleged Defaults
i¢ Seller or any Purchased Asset under any Laws. There has been no Default with respect
Order applicable to the Seller or any Purchased Asset.

' (b) Without limiting the generality of Schedule 4.14(a), except as described in
the Seller does not have knowledge of any Environmental Condition (i) at the premises
siness has been conducted by the Seller, any Affiliate thereof or any predecessor, (ii) at
wrned, leased or operated at any time by the Seller, any Person controlled by the Seller or

-or (iii) at any property at which wastes have been deposited or disposed by or at the
ection of any of the foregoing, nor has the Seller received written notice of any such
~ondition. As used in this Agreement, "Environmental Condition" means any condition
ihce; including a Release or the presence of Hazardous Substances, whether created by the
third party, at or relating to any such property or premises specified in any of clauses (i)
£ this paragraph (b) that does or could reasonably be expected to (A) require abatement or
ler an Environmental Law, (B) give rise to any civil or criminal liability on the part of the
ironmental Law, or (C) create a public or private nuisance.

©) the Seller has delivered or made available to the Buyer complete copies of any
s, studies or assessments in the possession or control of the Seller that relate to any
ondition. Schedule 4.14(c) identifies any other reports, studies or assessments that
onmental Condition of which the Seller has knowledge.

“the Seller has obtained and is in compliance in all material respects with all
‘relating to the Business or any Purchased Asset, all of which are listed in Schedule
their respective expiration dates, that are required for the operation of the Business as

All of such Governmental Permits are currently valid and in full force and the Seller
ly and complete renewal applications as may be required with respect to such
"To the knowledge of the Seller, no revocation, cancellation or withdrawal of any

) Schedule 4.15 lists all Contracts of the following types to whicha Seller isa
it is bound (such Contracts are disclosed on Schedule 4.15 under a sub heading
the subsection of this Schedule 4.15 to which such disclosure is applicable and such
1 the names of the parties thereto and the date thereof):
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@) Contracts with any present or former stockholder, director, officer,
; partner or consultant of the Seller or any of its Affiliates;

P (ii) Contracts for the future purchase of, or payment for, supplies or
ts, or for the lease of any real or personal property from or the performance of services by a third
any Contracts for the sale of products with respect to any one supplier or other party;

(i)  Contracts to sell or supply products or to perform services;

(iv) Contracts to lease to or to operate for any other party any real or personal

L ) any material license, franchise, distributorship, sales agency of other
ts, including those that relate in whole or in part to any software technical assistance or other
nsed by the Seller in the past 12 months;

(vi)  any notes, debentures, bonds, conditional sale Contracts, equipment trust
of credit agreements, reimbursement Contracts, loan Contracts or other Contracts for the
ending of money (including loans to or from officers, directors, partners, stockholders or
the Seller or any members of their immediate families), Contracts or arrangements for a line
ra guarantee of, or other undertaking in connection with, the indebtedness of any other

(vii)  Contracts for any capital expenditure or leasehold improvements;
(viii) any Contracts under which any Encumbrance exists; and

(ix) any other Contracts (other than Minor Contracts and those described in

, “The Seller has delivered or made a vailable to the B uyer c omplete and correct
‘Contracts, together with all amendments, supplements or modifications thereto, and
tions of all material terms of all oral Contracts, set forth or required to be set forth on

The Contracts required to be listed on Schedule 4.15 are referred to herein as the
The Seller is not in Default under any Seller Contracts (including any Real Estate
istate Leases), which Default could result in a Liability on the part of the Seller in
000 n any individual case, and the aggregate Liabilities that could result from all such
Ot $25,000. The Seller has not received any written communication from, or given

: ioh to, any other party indicating that the Seller or such other party, as the case
Wit inder any Seller Contract. To the knowledge of each Seller, (i) none of the other
er Contract is in Default thereunder and (i) each such Seller Contract is
other parties thereto in accordance with the terms thereof. There are no
1S 't0 renegotiate or outstanding rights to renegotiate any amounts exceeding in
000 or $25,000 in the aggregate paid or payable to the Seller under current or
1S with any Person having the contractual or statutory right to demand or require
, to the Seller's knowledge, no such Person has made any demand for such

19

TRADEMARK
REEL: 003877 FRAME: 0819



Intellectual Property.

(&) Contracts.

. () Schedule 4.16(a)(i) contains a complete and accurate list of all Contracts
tellectual Property to which the Seller is a party or by which the Seller is bound, except
se.implied by the sale of a product and perpetual, paid-up royalty free license rights for "off-
) dparty application software licensed for use in the Business, in any individual case, under a
th 4 maximum payment obligation on the part of the Seller of less than $10,000 ("Off-the-Shelf
To the Seller's knowledge, there are no outstanding or threatened disputes or disagreements
any such Contract. Except for any rights under written licenses or other written Contracts

other Person owns or has any proprietary, financial or other interest, direct or indirect, in
part,-and including any right to royalties or other compensation, in any of the Intellectual
‘ih-any-application therefor.

> (D) All employees and consultants of the Seller or any Affiliate thereof who
n the design, review, evaluation or development of the Intellectual Property have executed a
nd assignment of inventions agreement.

. (i)  Except as specified on Schedule 4.16(a)(iii), to the Seller's knowledge,
mployees or consultants of the Seller is subject to any contractual or legal restrictions that
onably likely to interfere with the use of his or her best efforts to promote the interests of
0 the Seller's knowledge, no employee of the Seller or its Subsidiaries has entered into
restricts or limits in any way the scope or type of work in which the employee may be
s the employee to transfer, assign or disclose information concerning his or her work to
‘the Seller. Schedule 4.16(a)(iii) lists all Contracts between or among the Seller, any
fand a third party that imparts or that imparted an obligation of noncompetition, secrecy,
r non-disclosure upon the Seller, any employee thereof or any third party. E xcept as
chedule 4.16(a)(iii), to the knowledge of the Seller, neither the Seller nor any employee of
der any obligation of noncompetition, s ecrecy, ¢ onfidentiality or n on-disclosure to any

Know-How Necessary for the Business.

_ ) The Inteliectual Property listed on Schedule 4.16(b)(i) constitutes all of
Property that has been necessary for the operation of the Business during the past 12
Her has not transferred ownership of, nor granted any exclusive license with respect to,
‘roperty that is or was, during the past 12 months material to the Business, to any other
tted the Seller's rights in such Intellectual Property to lapse or enter the public domain.
on Schedule 4.17(b)(i), the Seller is the owner of all right, title and interest in and to
tellectual Property, o, in the case of licensed Intellectual Property, has obtained all
10.freely use and commercially exploit the Intellectual Property, free and clear of any
has the right to use all of the Intellectual Property without payment to a third party.

on Schedule 4.17(b)(i), all Intellectual P roperty is fully transferable, alienable or
Blyer without restriction and without payment of any kind to any other Person. Any
in¢luded in the Purchased Assets, together with all know-how and processes used in
, functions as intended, is in machine-readable form, and includes all computer

: apes, know-how, object and source codes and procedures used by the Seller in the
isiness.
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S (i1) No Intellectual Property is subject to any proceeding or outstanding
stricting in any manner the use, transfer, or licensing thereof by the Buyer, or which may
ct the validity, use or enforceability of such Intellectual Property. - All necessary

Patents.

: @) All of the issued Patents listed on Schedule 4.16(c)(i) are currently in
th' formal legal requirements (including payment of filing, examination, and maintenance
pr fs of working or use), are valid and enforceable, and are not subject to any maintenance fees
ons falling due within 90 days after the Closing Date.

(ii) No Patent has been or is now involved in any interference, reissue,
or opposition proceeding. No third party has a patent, or to the Seller’s knowledge, a
cation which infringes a Patent.

_ (iii)  Except as set forth on Schedule 4.16(d)(ii), no third party has infringed
i ggd r threatened to challenge any Patent. The Seller has not been alleged to have infringed,
; ¢ ller’s knowledge, the Seller has not infringed any patent or other proprietary right of any

(iv) All products made, used or sold under the Patents have been marked with
t notice.

(&  Trademarks.

: (D) All Trademarks listed on Schedule 4.16(d)(i) have been registered with
d Trademark Office are currently in compliance with all formal legal requirements
mely post-registration applications), are valid and enforceable, and are not subject to any
s'on Taxes or actions falling due within 90 days after the Closing Date.

(i) Except as set forth on Schedule 4.16(d)(ii), no Trademark has been or is
ny opposition, invalidation or cancellation and no such action is threatened with respect
demarks.

= (iii). No third party has a trademark or trademark application which infringes
_(iv)  No third party has infringed or challenged or threatened to challenge any

.f'Sél'lcf does not infringe, nor has the Seller been alleged to infringe, any trade name,
‘mark of any third party.

(v)  All products and materials containing a Trademark bear the proper
tice where permitted by Law. : :
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@) All of the Copyrights listed on Schedule 4.16(e)(i) have been registered
ntly in compliance with formal legal requirements, are valid and enforceable, and are not
maintenance fees or Taxes or actions falling due within 90 days after the date of Closing.

R (i)  No third party has infringed or challenged or threatened to challenge any
. ‘The Seller does not infringe, nor has the Seller been alleged to infringe, any copyright or any
s-a derivative work based on the work of at third party.

gt @iii))  All works encompassed by the Copyrights have been marked with the
pyright notice.
(f) Trade Secrets.

s (1) With respect to each Trade Secret listed on Schedule 4.16(f)(1), the
n relating to such Trade Secret is current, accurate, and sufficient in detail and content to
plain it and to allow its full and proper use without reliance on the knowledge or memory

_ (ii) The Seller has taken all reasonable precautions to protect the secrecy,
d value of the Trade Secrets. :

R (iii)  The Seller has good title and an absolute right to use its Trade Secrets.
ellér's knowledge, the Trade Secrets have not been used, divulged, or appropriated either for the
erson (other than the Seller) or to the detriment of the Business. N o Trade Secretis
v adverse claim and no third party has challenged or threatened the validity of any Trade

“Employee Relations. The Seller is not (a) a party to, involved in or, to the Seller's
atened by, any labor dispute or unfair labor practice charge, or (b) currently negotiating or
sollective bargaining agreement. During the last three years, the Seller has not experienced
ge or been a party to any collective bargaining agreement. There are no complaints,
against the Seller pending, or to the Seller's knowledge, threatened, in writing or orally,
led, with any governmental entity or arbitrator based on, arising out of, in connection
ting to, the employment or termination of employment of any individual by the
i) is in compliance with all Laws relating to the employment of labor, including all
|"orders relating to wages, hours, collective bargaining, discrimination, civil rights, safety
ers' compensation and the collection and payment of withholding and/or Social Security
axes, (ii) has withheld and reported all amounts required by law or by agreement to be
d with respect to wages, salaries and other payments to employees, directors, agents
tors; (iii) is not liable for any arrears of wages or any Taxes or any material
mply with any of the foregoing; and (iv) is not liable for any payment to any trust
ed by or maintained by oronbehalfofany g overnmental e ntity, with respect to
mpensation benefits, social security or other benefits or obligations for employees,
and independent contractors (other than routine payments to be made in the normal
€45 and consistent with past practice or as properly accrued on the Seller’s financials).
din or to the knowledge of the Seller, threatened or reasonably anticipated claims or
' gainst the Seller under any worker’s compensation policy or long-term disability
1 contains a complete and correct list of the names and salaries, bonus and other
of all employees (including officers) of the Seller engaged in performing services for
cash compensation for 2002 was at least $50,000 or who will have a right to receive any
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Jated the Worker Adjustment and Retraining Notification Act, as amended, (the "WARN
ar-applicable Law.

ins a complete list of each Benefit Plan. Except as set forth on Schedule 4.18:

, K Each Benefit Plan (and each related trust, insurance contract, or funding
mplies in all material respects in form and operation with the applicable requirements of
ode; including, but not limited to, all reporting, disclosure, funding, and fiduciary

-or result in Liability to, the Buyer or any lien upon the Purchased Assets.

(5 ‘ The Seller does not sponsor, maintain or contribute to, and has never sponsored,
ntributed to, or had any Liability with respect to, any employee benefit plan subject to
"ERISA, section 412 of the Code or Title IV of ERISA. None of the Benefit Plans is a

-+ The Seller has not incurred any Liability for any excise, income or other Taxes
y Benefit Plan, and no circumstance exists or has existed that could give rise to any such

* All contributions as well as obligations of the Seller under any Benefit Plan
y period ending on or before the Closing Date have been paid or accrued by the

Each Benefit Plan intended to constitute a qualified plan under Section 401(a) of
totype plan and the prototype sponsor has received a favorable opinion letter from the
x-qualified status of the sponsor’s prototype plan document. Seller has taken no actions
such Benefit Plan that would take the Benefit Plan out of prototype status. To the

¢ Seller, no circumstance exists or has existed which would cause any Benefit Plan to
qualified plan under Section 401(a) of the Code.

- No Benefit Plan provides health or other benefits after an employee’s or former
t or other termination of employment except as required by Section 4980B of the
ha complied with all requirements of Section 4980B of the Code and Part 6 of Title I

0 each Benefit Plan, as applicable. All premium payments due with respect to
Plan have been paid by Seller as of the Closing Date and all premium payments
om employee compensation or received by the Seller from COBRA qualified-
applied to the payment of such premiums.

nere-are no actions, suits, claims pending, threatened or reasonably anticipated
ms for benefits) against any Benefit Plan or against the assets of any Benefit Plan
'cxpected to result in a Liability to the Seller or any Benefit Plan.
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The Seller has delivered to, or made available to, the Buyer correct and complete
Ian documents and summary plan descriptions, the most recent determination letter
the: Internal Revenue Service, the most recent Form 5500 Annual Report, and all related
ménts “insurance contracts, and other funding agreements which implement each such Benefit
s¢;to the extent applicable.

Except as set forth in Section 2.5(a) (), (vi) or (vii) hereof, as of the Closing
oes not, and shall not, either directly or indirectly, have any obligation or Liability, as a
+ ‘otherwise, with respect to any Benefit Plan that was sponsored or maintained by the
ywhich the Seller contributes or for which the Seller had, or may have, any Llabnhty,
érmse, either directly or indirectly through an ERISA Affiliate.

“Absence of Certain Changes. Except as contemplated by this Agreement, the Business

‘ in the ordinary course since the Balance Sheet Date, and there has not been with
Seller since the Balance Sheet Date:

any change that has had or could rcasonably be expected to have a Material Adverse
ffect ori the Business or the Purchased Assets;

) any distribution or payment declared or made in respect of its capital stock by way of
dends, pur_chasc or redemption of shares or otherwise;

:(c) any increase in the compensation payable or to become payable to any director,
employee or agent, except for increases in compensation of employees made in the
‘course of business consistent with past practices;

d) any establishment of or amendment to any retention, severance, change in control or
itract with any Person;

(e)any establishment of, or amendment to, any Benefit Plan;

(f) any sale, assxgnment or transfer of assets, or any additions to or transactions
‘any assets, other than those made in the ordinary course of business consistent with past

arly mortgage, pledge or the creation of any material Encumbrance on any assets;

iny payments to any Affiliate of the Seller, other than wages and reimbursements’in
urse of business and consistent with past practices and except as specified in

ntain: good working relationships with all of the customers and suppliers of the
.20 specifies for the year ending December 31, 2002, the names of the respective
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vere, in the aggregate, the ten largest customers in terms of dollar value of services, sold

-+ Except as specified on Schedule 4.20, none of such customers has given the Seller

minating, canceling or threatening to terminate or cancel any Contract or relationship

¢t :Schedule 4.20 also specifies for the year ending December 31, 2002, the names of the

‘ere, inthe a ggregate, the ten largest suppliers in terms of dollar value of products or

oth, used by the Seller. None of such suppliers has given the Seller written notice
eefl)ngi‘or threatening to terminate or cancel any Contract or relationship with the Seller.

Finder's Fees. No Person retained by the Seller is or will be entitled to any commission
ilar fee in connection with the Transaction.

. Pisclosure. No representation or warranty by the Seller in any Transaction Document,

on contained therein contains any untrue statement of a material fact or omits to state any

ssary in order to make the statements contained herein or therein not misleading in light
es. under which such statements were made.

Additional Information. Schedule 4.23 accurately lists the following:
(@) . P 'the names of all officers and directors of the Seller;

®) ’ the names of all Persons authorized to borrow money or incur or guarantee
-or on behalf of the Seller;

‘ the names of any Persons holding powers of attorney from the Seller and a
t of the terms thereof; and

all names under which the Seller has conducted any part of the Business or that
erwise used at any time during the past five years.

3 The Seller is not now insolvent and will not be rendered insolvent by the
s used in this Section, "insolvent" means that the sum of the debts and other probable
Seller exceeds the sum of the present fair saleable value of such Seller's assets and the
ckholders of the Seller have agreed to contribute to the.Seller after the Closing

that certain Note Purchase Agreement, dated as of July 11, 2003 (the “NPA™).

: Immediately after giving effect to the consummation of the Transaction and
fAiccount the agreement of the Seller pursuant to the NPA: (i) the Seller will be able to pay its
become due; (ii) the Seller will have assets that exceed its Liabilities; and (iii) taking
1ding and threatened litigation, final judgments against the Seller in actions for money
pnably anticipated to be rendered at a time when, or in amounts such that, the Seller
any such judgments promptly in accordance with their terms (taking into account
,ablé} amount of such judgments in any such actions and the earliest reasonable time at
ts might be rendered) as well as all other obligations of the Seller. The cash available
aking into account all other anticipated uses of the cash, will be sufficient to pay all
gments promptly in accordance with their terms. '

' _gmg Notwithstanding any provision to the contrary contained in this Agreement,
01 sentation or w arranty o f merchantability or fitness for a particular purpose with
f __the, Purchased Assets. Neither Seller nor any other Person acting on behalf of
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g niy. representation or warranty, express or implied, concerning the Purchased Assets, the
3usiness or any other matter other than as set forth in this Agreement.

s:set forth on the Disclosure Schedules specifically identifying the subparagraph of this
which each such exception relates, the Buyer (which term, for purposes of this Section 5,
ch of the Buyer, any predecessor in interest of the Buyer including, but limited to, Star-Cite
C, a Delaware limited liability company, RegWeb, LLC, a Delaware limited liability
Web”), and SC Acquisition Sub, Inc., a Delaware corporation (“SC”); provided that with
¢tions 5.4 through 5.7 of this Agreement shall only include the Buyer) hereby represents and

. Organization and Standing: Certificate and Bylaws. The Buyer is a corporation duly

y existing under, and by virtue of, the laws of the State of Delaware, and isin good
\dersuch laws. The Buyer has all requisite corporate power and authority to own and operate
d assets, and to carry on its business as presently conducted and as proposed to be
* The Buyer is duly qualified and authorized to transact business and is in good standing as a
Fporation in each jurisdiction in which the failure so to qualify would have a material adverse
ionl'ifs business, condition (financial or otherwise), assets, Liabilities or results of operations, taken
Buyer Material Adverse Effect”).

Corporate Power. The Buyer has all requisite legal and corporate power and authority to
er the Transaction Documents, to file the Restated Charter with the Secretary of State of
aware and to sell and issue (a) the Closing Shares and Escrow Shares hereunder and to
on Stock (as defined herein) issuable upon conversion or exercise, as the case may be, of
res.and Escrow Shares (the “Underlying Common Stock™) and to carry out and perform
‘under the terms of this Agreement and the Transaction Documents, contemplated hereby

Subsidiaries.

Other than SC and RegWeb, the Buyer has no subsidiaries or Affiliates and does
or control, directly or indirectly, any equity or similar interest or any interest
‘exchangeable or exercisable for any equity or similar interest in any corporation,
ership, joint venture, or similar arrangement or other business entity.

) The authorized capital stock of SC consists of 100 shares of common stock,
€ of which 100 shares are issued and outstanding and owned by the Buyer. There are no
convertible securities or other contracts of any kind, nature or description obligating the
issue or sell any shares of capital stock of or any other interest in SC. None of the issued
capital -stock of SC was issued in violation of any preemptive rights. ‘There are no

ns. to repurchase, redeem or otherwise acquire any shares of capital stock of the
:0p to: provide funds to or make any investment in any other person. There are no voting
agreements, proxies, or other contracts in effect with respect to the voting or transfer of
pital stock of or any other interests in SC.

. The authorized capital stock of RegWeb consists of 1,000 Class A units and
it of ownership interests (after taking into account the Buyer’s 10 for 1 reverse stock
)'Class A units are issued and outstanding and owned by the Buyer and 514,146
issued and outstanding. Except as set forth on Schedule 5.3, there are no options,
le securities or other contracts of any kind, nature or description obligating the Buyer
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igations to repurchase, redeem or otherwise acquire any shares of capital stock of
‘or to provide funds to or make any investment in any other Person. There are no
holder agreements, proxies, or other contracts in effect with respect to the voting or
es of capltal stock of or any other interests in RegWeb.

y 1mx_nediatély after filing the Restated Certificate in connection with the execution
Series B Preferred Stock Purchase Agreement and giving effect to the transactions

> Buyer shall be as set forth on Schedule 5.4. All such issued and outstanding shares
thorized and validly issued, are fully paid and nonassessable and have been issued in

' Except as set forth on Schedule 5.4, there are no outstanding options, warrants,
emptive rights, rights of first refusal, or similar rights presently outstanding to

Ag,reement or understanding, and, to the Buyer s knowledge, there is no agreement or
tween any Persons or entities, which affects or relates to the voting or giving of written

ds, debentures, notes or other indebtedness of the Buyer having the right to vote (or
- exchangeable for, securities having the right to vote) on any matters on which
Buyer may vote. There are no anti-dilution or price adjustment provisions contained
d'by theé Buyer or in any agreement providing rights to security holders that will be
ssuance of the Closing Shares and Escrow Shares, or any Underlying Common Stock
hich have previously been waived in connection with this Transaction by the holders
err‘ed Stock, Series B Preferred Stock, Series C Preferred Stock, Series E-1 Preferred

Ag,ﬂ;mm All corporate action on the part of the Buyer, its officers, directors and
ssary for the authonzatlon, executxon, dehvery and performance of thls Agreement and
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- Valid Issuance. The Closing Shares and Escrow Shares (collectively, the “Shares"),

“sold and delivered in compliance with the provisions of this Agreement will be duly and

ed fully paid and nonassessable with no personal liability attaching to the ownership thereof

| compliance with applicable federal and state securities laws, and the Underlymg Common

sibeen duly and validly reserved and, when issued in compliance with the provisions of the

ficate, will be duly and validly issued and will be fully paid and nonassessable with no

ty attaching to the ownership thereof and issued in compliance with applicable federal and

laws, and such Shares and the Underlying Common Stock will be free and clear of any

“created by the Buyer; provided, however, that the Shares and the Underlying Common

‘subject to restrictions on transfer under state and/or federal securities laws. Except as set

_Transaction Documents or the foregoing sentence, the Shares are not subject to any

ve right, rights of first refusal or restrictions on transfer except for such rights as have been
walved in connection with this Agreement.

"« -QOffering. The offer, sale and issuance of the Shares to be issued in conformity with the
*Agreement (and the issuance of the Underlying Common Stock) constitute transactions
h¢'registration requirements of Section 5 of the Securities Act and all applicable Blue Sky

Title to Properties; Liens and Encumbrances. The Buyer has good and marketable title to -
es and assets, and is in compliance with the leases of all material properties leased by it,
subject to any Encumbrances. All of the leases pursuant to which the Buyer leases real

property are in good standing, are valid and effective in accordance with their respective
16re’1s no existing default under or breach of any provision of its leases. The Buyer’s material
sets are in good condition and repair. The Buyer does not own any real property.

- Intellectual Property. For purposes of this Section 5.9, the terms "copyright",
patent”, "trade secrets", "software products” and "intellectual property” shall have corollary
‘fegard to the Buyer as the respective defined terms Copyright, Trademark, Patent, Trade
are Products and Intellectual Property have with regard to the Seller.

Schedule 5.9(a) hereto sets forth each copyright, trademark or patent owned by

(b) Except as set forth in Schedule 5.9(b) hereto, the Buyer is the exclusive owner of
Xclusive right to use, sell or license and bring actions for the infringement of, all of its

perty used in the conduct of its business as presently conducted (except for licenses for
Software) and as currently proposed to be conducted (collectively, the "Reqmslte Rights")

Except as set forth on Schedule 5.9(c) hereto, no royalties, honorariums, fees or
‘payable by the Buyer to other persons by reason of the ownership, sale lease, license or

- No product, service or process manufactured, marketed, sold or used, or currently
B manufactured marketed sold or used, by the Buyer wolates or wﬂl violate, any license or

5t the Buyer (nor does there exist any basis therefor) contesting the validity of or right to
going, nor has the Buyer received any notice that any of the Requisite Rights or the
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s “Qberation of the Buyer’s business conflicts, or will conflict, with the asserted rights
there exist any basis for any such conflict.

1 Except as set forth in Section 5.9(e) hereto, no act has been done or omitted to be
r any licensee thereof, which has had or would have the effect of impairing or
ic. or entitling any United States or foreign governmental authority or any other
cel, forfeit, modify or consider abandoned, any of the Requisite Rights, or give
y rights with respect thereto (other than pursuant to an agreement listed in
“and all of the Buyer’s rights in its intellectual property are valid, enforceable and

f

“Except as set forth in Schedule 5.9(f), the Buyer owns or otherwise has the valid
lizaligh an agreement listed in Schedule 5.9 any and all of the Proprietary Technology (as
used in or is necessary for the conduct of the business of the Buyer as currently
wosed to be conducted, free and clear of any Encumbrance (except for royalties
-the-Shelf Software at standard commercial rates and ordinary course payments)
ércially reasonable terms.

.4 All software products owned by the Buyer, and to the Buyer’s knowledge, all

énsed from third parties to the Buyer are free from any significant software defect or
nentation error, operates and runs in a reasonable business manner, and, with
¢ products owned by the Buyer the applications can be compiled from their
ithout any undue burden, if the failure to be able to do or the existence of which
ected to have a Buyer Material Adverse Effect. The Buyer has all material
£ to'use, maintenance and operation of the software products used in the conduct of

“The Buyer has obtained from all individuals who participated in any respect in
p of any of the Buyer’s intellectual property (as employees of or consultants to
sor entity or transferor of such rights as employees of consultants of otherwise)
‘Buyer regarding ¢ onfidentiality and proprietary i nformation. N o officer oro ther
et or any predecessor entity or transferor of intellectual property to the Buyer is or
ment with any other individual or entity which gives to any other individual or
inVentions or other intellectual property of a type that are directly related tothe
ducted by the Buyer, or requires such officer or employee to keep confidential any

- data, customer lists or other business information or which restricts such officer
engaging in competitive activities that are directly related and applicable to the
iuét_ed,' and currently proposed to be conducted, by the Buyerors olicitation o f

o the knowledge of the Buyer, no third party is infringing or has infringed on

siused herein, “Proprietary Technology” means all source and object code,
cture, display s creens, 1 ayouts, p rocesses, inventions, trade secrets, know-
s, marketing materials, trade dress, logos, signs, development tools and other
the Buyer pertaining to any product or service manufactured, marketed or
ufactured, marketed or sold (as the case may be), by the Buyer or used,
development, license, sale marketing, distribution or maintenance thereof,
1edia’ constituting, describing or relating to the above, including without
anida; know-how, notebooks, patents and patent applications, trademarks and
ights and copyright applications, records and disclosures. :
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Matenal Contracts and Other Commitments.

10

' (a) Except as set forth on Schedule 5.10(a), and the Transaction Documents, there

Except as set forth on Schedule 5.10(b), the Buyer has not (i) declared or paid

) (li) incurred any indebtedness for money borrowed or incurred any other liabilities in excess
ii) made any loans or advances to any person, other than ordinary advances for travel

(©) All Contracts of the Buyer are valid, binding and in full force and effect in all
spects and are-enforceable by and against the Buyer in accordance with their respective terms,
VS of general application relating to bankruptcy, insolvency and the relief of debtors and rules
oIt ing specific performance, injunctive relief or other equitable remedies. The Buyer is not in
"fault under any Contract, and, to the Buyer's knowledge, no other party to any such contract is

ntmue in full force and effect without penalty or other adverse consequence

Litigation. There are (a) no actions, suits, proceedings, or investigations pending or
st-the Buyer or its properties before any court or governmental agency, and there is no
d (b) no actxons, suits, proceedings or mvestlgatmns are pendmg or, to the Buyer’s

ctxon su1t proceeding, or mvestlgatlonpendmg or currently threatened involving the
t of any of the Buyer’s employees, their use in connection with the Buyer’s business of
.ot techniques allegedly proprietary to any of their former employers, their obligations
¢ments: with prior employers, or negotiations by the Buyer with potential backers of, or
it the Buyer or its proposed business. The Buyer is not a party or subject to any writ, order,
gnetion or judgment of any court, governmental agency, or instrumentality (nor, to the best of
§.knowledge based upon reasonable i nvestigation, is there any reasonable basis therefor ‘or
There is no action, suit, proceeding or investigation by the Buyer currently pending or

d by law and such returns and reports are true and correct in all material respects. The
-material Taxes and other assessments due, except those contested by it in good faith.
ments, waivers or other arrangements providing for an extension of time with respect

laims now pending against the Buyer with respect to any Tax or assessment or any
cussion with any federal, state, local or foreign authority relating to any taxes or
elalms for addmonal taxes or assessments asserted by any such authority, and to the

has. not elected to be treated as an S corporation or a collapsible corporation pursuant

Séction 341(f) of the Code, nor has it made any other elections pursuant to the Code
CHio1 that relate solely to methods of accounting, depreciation, or amortization) that would
|- Adverse Effect. The Buyer has never been audited for taxes by the applicable
Yemmental Body. The Buyer has never had any tax deficiency proposed or assessed
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he Buyer has withheld or collected from each payment made to each of its employees, the
a‘ll_:material Taxes, including, but not limited to, income taxes, Federal Insurance Contribution

Employee Benefit Plans. Schedule 5.14 contains a complete list of each material Buyer
as set forth on Schedule 5.14, (i) to the Buyer’s knowledge, each Buyer Plan complies in all
s in form and o peration w ith the applicable requirements o f ERISA, the Code and all
and has been maintained in accordance with its terms; (ii) the Buyer has not been a
i ployer under a multiemployer plan pursuant to ERISA or the Code; and (iii) no Buyer

med benefit plan pursuant to ERISA.

Proprietary Information Agreements. Each current and former key employee, officer and
Buyer (“Buyer Personnel”) has executed an agreement with the Buyer regarding
nid proprietary information. The Buyer has no knowledge that any of its Buyer Personnel
ereof, and the Buyer will use its commercially reasonable efforts to prevent any such
urrent or former consultant to, or vendor of, the Buyer that has had access to the Buyer’s
rmation has executed a written agreement substantially in the form provided to Seller
among other things, each such consultant or vendor is obligated to maintain the
the Buyer’s confidential information. The Buyer has no knowledge that any of its
endors are in violation thereof, and the Buyer will use its commercially reasonable efforts
uch violation. John Pino has agreed in writing not to compete with the Buyer or solicit
f the Buyer for a period of two (2) years following any termination of his employment.

Registration Rights and Voting. Except as set forth on Schedule 5.16, the Buyer is not
jon and has not granted any rights to cause the Buyer to register under the Securities Act
utstanding securities or any of its securities that may subsequently be issued. To the
except as set forth on Schedule 5.16, no stockholder of the Buyer has entered into
h respect to the voting of the Buyer’s securities.

Governmental Consents. No consent, approval, quahﬁcanon or authorization of, or

gignation, declaration or filing with, any local, state or federal governmental authority on
is required in connection with the valid execution, delivery or performance of this

rahsaction Documents, or the offer, sale, reservation or issuance of the Shares and the

on-Stock, or the consummation of any transaction contemplated hereby, except such

£8as will be made by the Buyer to comply with applicable state and federal securities laws
ﬂ},ﬂns transaction.

ental and Safety Laws. The Buyer is not in violation o f any Environmental
expendltures are or will be required in order to comply with any such existing
There exists no state of facts as to environmental matters or Hazardous
/olves he reasonable likelihood of a material capital expenditure by the Buyer or that

8 Buyer Material A dverse E ffect, and no Hazardous Substances have been used,
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“rc .ot disposed o f, or o therwise d eposited, in or on the properties o wned or leased by the
ialation of any applicable Environmental Laws.

er is affiliated or with which the Buyer has a business relationship, or any firm or
ompetes with the Buyer, except that employees, officers or directors of the Buyer and

d Finders’ Fees. The Buyer has not incurred, and will not incur, directly or

hbl 1ty for brokerage or ﬁnders fees or agents’ commissions or any similar charges in

¢ The Buyer is not in violation of or default under
, tated Certificate or bylaws or of any mortgage, mdenture, agreement, mstrument

-ge or encumbrance upon any of the properties or assets of the Buyer or the
n,- impairment, forfeiture, or nonremewal of any material permit, license,
‘al apphcable to the Buyer, its business or operations or any of its properties or

- The Buyer has all material franchises, permits, licenses, and any similar
¢ conduct of its business as now being conducted by it, the lack of which could
l:Adverse Effect, and believes it can obtain, without undue burden or expense, any
sonduct of its business as presently planned to be conducted. The Buyer is not in
spect under any of such franchises, permits, licenses or other similar authority.

-~Except as set forth on Schedule 5.23, there is no strike, labor dispute or
pending or threatened between the Buyer and its' employees. None of the

8: to any union or collective bargaining unit. The Buyer has complied in all
1: appllcable state and federal equal opportunity and other laws related to
e of the Buyer is, to the Buyer's knowledge, reasonably believed to be in
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ther party because of the nature of the business conducted or presently proposed to be
the Buyer or to the use by the employee of his or her best e fforts with respect to such
rd party has asserted or, to the knowledge o f the Buyer, may assert any valid c laim
or any of the Designated Persons (as defined herein) with respect to the use, in
- th any business presently conducted or proposed to be conducted by the Buyer or any of the
S ?gfﬁcérs r-employees o f or third-party c onsultants to the B uyer (collectively, the "Designated
¥ 1y information which the Buyer or any of the Designated Persons would be prohibited from
Ny prior agreements or arrangements or any legal consideration applicable to unfair
e-secrets or proprietary information. Except as set forth on Schedule 5.23, the Buyer is
or-bound by any currently effective employment contract, deferred compensation
s plan, incentive plan, profit sharing plan, retirement agreement, or other employee
agreement. The Buyer is not aware that any officer or key employee, or that any group of
terids to terminate their employment with the Buyer, nor does the Buyer have a present
nate the employment of any of the foregoing. Subject to general principles related to
tion of employees, the employment of each officer and employee of the Buyer is
heé will of the Buyer. It will not be necessary to utilize any inventions of any of the Buyer’s
or to their employment by the Buyer.

The Buyer has delivered to the Seller its unaudited financial statements for the
'December 31, 2002 and the five months ending May 31, 2003 (the "Buyer Financials"),
repared in accordance with generally accepted accounting principles applied on a
oyghout the periods indicated. The Buyer Financials are complete and correct in all
d ccurately and f alrly p resent the f manclal condition and operating results ofthe

. and:. will continue to maintain a standard system of accounting estabhshed and
cordance with generally accepted accounting principles.

matured or unmatured, fixed or contmgcnt) which was not provnded for or disclosed
Is as of the dates indicated, and (b) all liability reserves established by the Buyer and
Financials are adequate for all such liabilities at the applicable date thereof. There
gencies, other than as the Buyer reasonably believes would not have a Buyer Material
hvare not adequately prov1ded for in the Buyer Financials.

v ‘ Smce May 31, 2003, there has not been:
"‘(' -+ any change in the properties, prospects, condition (financial or
lities or results of operations, of the Buyer, except changes in the ordinary course

t been, in the aggregate, materially adverse;

... any damage, destruction or loss, whether or not covered by insurance
dverse Effect;

ahy waiver or compromise by the Buyer of a valuable right or of a
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(iv)  any satisfaction or discharge of any Encumbrance or payment of any
I:by: the Buyer, except in the ordinary course of business and that is not material to the
pwspects condition (financial or otherwise), assets, liabilities or results of operations, taken as

e Buyer or operating results (as such business is presently conducted and as it is presently
¥10 be conducted);

) the entering into or change in the terms of any material contract or
' by ‘which the Buyer or any of its assets or properties is bound or to which the Buyer or any
‘or propertles is subject;

(vi)  any change to a material contract or arrangement by which the Buyer or
sets 1s bound or subject;

(vii)  any material change in any compensation arrangement or agreement with
bfﬁccr director or stockholder;

~(viii) any sale, assignment, or transfer of any intellectual property of the
: (ix)  any resignation or termination of employment of any key officer of the
(x) receipt of notlce that there has been a loss of, or order cancellation in
(xi)  any mortgage, pledge, transfer of a security interest in, or lien, created by
spect to any of its properties or assets, except liens for taxes not yet due or payable;
0 (xii)  any loans or guarantees made by the Buyer to or for the benefit of its
lers, officers, or directors, or any members of their immediate families, other than
 salary advances made in the ordinary course of its business;

(xiii)) any declaration, setting aside, or payment of émy dividend or other
uyer’s assets in respect of any of the Buyer’s capital stock, or any direct or indirect

, or other acquisition of any of such stock by the Buyer;

| (xiv)  to the best of the Buyer’s knowledge, any other event or condition of any
have a Buyer Material Adverse Effect; or

(xv) any agreement or commitment by the Buyer to do any of the things
ate Documents. The copy of the minute books of the Buyer provided to or made
ler contains minutes of all meetings of directors and stockholders and all actions by

out a meeting by the directors and stockholders since the date of incorporation and
all | ctlons by the dnrectors (and any ¢ omrmttee o f directors) and stockholders with
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ng on the fifth amniversary thereof (the " Non-Competmon Penod"), neither the
- of the Seller other than A ffiliates o f S eaport Capital P artners I1, L.P. and TL

\ tles that have constituted part of the Business at any time during the past 12
it-any former employee of the Business for the purposes of having any such employee
employment with the Buyer, if any. If any Governmental Body determines that the
ons:-are too broad or otherwise unreasonable under applicable Law, including with -
gpace; such Governmental Body is hereby requested and authorized by the Parties to
.g restriction to include the maximum restrictions allowable under applicable Law.
-acknowledges, however, that this Section 6.1 has been negotiated by the Parties
?‘aphlcal and time limitations, as well as the limitation on activities, are reasonable in
¢s-pertaining to the Business.

The Seller recognizes and acknowledges that by reason of its involvement with
d access to Trade Secrets relating to the Business. The Seller acknowledges that
‘valuable and unique asset and covenants that it will not allow the disclosure of
ets to any Person for any reason whatsoever, unless such information is in the public
gful act of the Seller or such disclosure is required by applicable Law.

~“The terms of this Section. 6.1 shall apply to any Restricted Party that is not one of
Xtent as if it were a party hereto, and the Seller shall take whatever actions may
any of its controlled Affiliates to adhere to the terms of this Section 6.1.

In the event of any breach or threatened breach by any Restricted Party of any
ion 6.1, the -Buyer shall be entitled to seek injunctive or other equitable relief,
using or disclosing any Trade Secrets in whole or in part, or from engaging in
stitute a breach of the obligations of a Restricted Party under this Section 6.1.
ition to and not in lieu of any other remedies that may be available, including an
) Damages

f Purchased Assets and Business. The Seller shall take such reasonable steps at
 as may be necessary, in the reasonable judgment of the Buyer, at and after the
et shall be placed in actual possession and control of all of the Purchased Assets
urtherance thereof, the Seller shall (a) execute and deliver such additional
e and transfer as the Buyer may reasonably require, in the judgment of the
ffectively vest in it, and put it in possession of, the Purchased Assets, (b) if
amend its Charter Documents and take all other actions necessary to change its
issimilar to the Seller's present names to, in the Buyer's judgment, avoid
tions to enable the Buyer to change its name to the Seller's present names.
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'»-&elated Parties. The Seller shall use commercially reasonable efforts to take or refrain

Bglated Assets. If any Subsidiary of the Seller owns or otherwise possesses any right,
of any type or nature whatsoever in any assets that are used in the operation of the
eller shall cause such Subsidiary to- transfer such assets, free and clear of all
ythe Buyer a fter the Closing at no cost to the Buyer, and such assets shall become
ts; provided however, that in the case of any such asset that may not be assigned to the
btaining a Seller Required Consent which has not been obtained as of the Closing, the

glié Sales. The Buyer and the Seller hereby waive compliance with the bulk sales Laws
ilar Laws in any applicable jurisdiction in respect of the Transaction; provided,

% such: noncompliance. The Seller shall indemnify the Buyer from and against any Liabilities
ch bulk sales Laws noncompliance, which indemnification shall not be subject to the

of the Buyer.

Related Parties. The Buyer shall use commercially reasonable efforts to take or refrain
all cause each of its Subsidiaries to take or refrain from taking any action that may be
out the Transaction.

efit Plans. The Seller shall remain solely responsible for all Liabilities arising out of
egal duty or obligation, pursuant to any express or implied Contract, policy, plan,
regulatlon or common Law, that it or its agents may have had, have or will have, as
employee director, agent or independent contractor of the Business prior to the
sithout limitation, in connection with the consummation of the Transaction). Except
section 2.5(a)(V), (vi) or (vii), the Seller shall retain all responsibility and Liability with
Plans, and the Buyer shall have no responsibility or Liability with respect to the

g any penalties and interest) mcurred in connectlon w1th this Agreement, shall be
er on one hand and the Buyer on the other when due, and the Seller will, file all

: 51 bthci'- Taxes and fees, and, if required by applicable Law, the Buyer will, and will
join in the execution of any such Tax Returns and other documentation.

ses Exccpt as provided in Sections 2 3 and 2.5(a)(iii), the Parties shall each pay

] nds relating to any Accounts Receivable of the Business set forth on the Balance
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COBRA. Effective on the Closing, Buyer shall offer continuation-coverage to former
d eligible dependents of Seller who are eligible to receive, as of the Closing, continuation-
equired by Section 4980B of the Code and Part 6 of Subtitle B of Title I of ERISA
provided that such individuals pay 102% of the full costs thereof, as such costs may be
Seller employees who are covered under the Benefit Plans assumed by Buyer as set forth
1 who are not employed by Buyer upon the Closing will have their coverage (other than
ation coverage in accordance with COBRA) under the Benefit Plans assumed by Buyer cease
.of the month in which the Closing occurs. :

Seller 401(k) Plan. The Seller shall take whatever action is necessary to cause the
scjluti{:ns to terminate the Seller’s 401(k) Plan (the “Seller’s 401(k) Plan”) no later than

3., After termination of the Seller’s 401(k) Plan, the Seller shall take all actions necessary
istributions from the Seller’s 401(k) Plan in accordance with its terms to all participants in
k) Plan within a reasonable period of time after its termination. '

By the Seller. Subject to the limitations set forth in this Section 9, from and after the

Seller shall indemnify and hold harmless the Buyer and (if any) its respective
igns, and their respective officers, directors, employees, stockholders, agents, Affiliates
ho. controls any of such Persons within the meaning of the Securities Act or the
ch, an "Indemnified Buyer Party") from and against any liabilities, claims, demands,

osts, damages or expenses whatsoever (including reasonable attorneys', consultants'
ional fees and disbursements of every kind, nature and d escription incurred by such
er Party in connection therewith, including consequential and punitive damages)
mages") that such Indemnified Buyer Party may sustain, suffer or incur and that result
relate to (a) any breach of any of the respective representations, warranties,
$ of the Seller contained in the Transaction Documents, (b) any Liability arising
y Unassumed Liability, (c) any Liability arising out of or related to the bulk sales
y Liability of the Seller involving any Excluded Asset.

¢ Buyer. Subject to the limitations set forth in this Section 9, from and after the
Ay Buyer shall indemnify and hold harmless the Seller and (if any) its respective
\a3signs, and their respective officers, directors, employees, stockholders, agents, Affiliates
o -controls any of such Persons within the meaning of the Securities Act or the
h, an “Indemnified Seller Party”) from and against any Damages that such Indemnified
, suffer or incur and that result from, arise out of or relate to (a) any breach of any
sentations, warranties, covenants or agreements of the Buyer contained in the
.(b) the Buyer's failure to discharge any Assumed Liability and any claim
against the Seller or any Affiliate thereof that the Buyer failed to discharge any
any Liability (other than any Unassumed Liability) asserted by a third party
filiate thereof which arises out of the ownership of the Purchased Assets after
on by the. Buyer, or any direct or indirect successor, assignee or transferee, of

Claims.

erson who desires to seek indemnification under any pért of this Section 9
y") shall give written notice in reasonable detail (a "Claim Notice") to each
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ible or alleged to be responsible for indemnification hereunder (an "Indemnitor") and the
prior to any applicable E xpiration Date (as defined in S ection 9.5). Such notice shall
 the. nature of the claim and the parties known to be invoked, and shall specify the amount
jatter to which a claim relates shall not have been resolved as of the date of the Claim
demnified Party shall estimate the amount of the claim in the Claim Notice, but also specify
he/claim has not yet been liquidated (an "Unliquidated Claim"). If an Indemnified Party

otice for an Unliquidated Claim, the Indemnified Party shall also give a second Claim
quidated Claim Notice") within 60 days after the matter giving rise to the claim becomes
ed,-and the Second Claim Notice shall specify the amount of the claim. Each Indemnitor to
otice is given shall respond to any Indemmified Party that has given a Claim Notice (a
") within 30 days (the "Response Period") after the later of (i) the date that the Claim
r (if) if a Claim Notice is first given with respect to an Unliquidated Claim, the date on
lated Claim Notice is given. Any Claim Response shall specify whether or not the
the Claim Response disputes the claim described in the Claim Notice. If any
ils’to give a Claim Response within the Response Period, such Indemnitor shall be deemed

1€ claim described in the related Claim Notice. If any Indemnitor elects not to dispute a
a Claim Notice, whether by failing to give a timely Claim Response in accordance with
of or otherwise, then the amount of such claim shall be conclusively deemed to be an
Indemnitor.

If any Indemnitor shall be obligated to indemnify an Indemnified Party pursuant
'such. Indemnitor shall pay to such Indemnified Party the amount to which such
shall be entitled within 15 Business Days after the day on which such Indemnitor
ted to the Indemnified Party. If the Indemnified Party shall be an Indemnified Buyer
¥ seek payment of the Damages to which it is entitled under this Section 9 from the

ch term is defined in the Escrow Agreement), but only to the extent that the Escrow
eld by the Escrow Agent and are not subject to other claims for indemmnification.

+ The claims period for the Escrow Funds shall commence on the date hereof and
/0 years thereafter (the " Claims Period"). Any Claim Notice shall be considered
Jurposes of this Section 9 if given prior to the termination of the Claims Period and
the notice requirements of Section 11. Any Claim Response shall be considered
the-purposes of this Section 9 if given prior to the termination of the Response Period
th-the notice requirements of Section 11.

If, during the Response Period, an Indemnified Party receives a Claim Response
then for a period of 45 days (the "Resolution Period") after the Indermified Party's
Response, the Indemnified Party and the Indemnitor shall endeavor to resolve any
m. “If such dispute is resolved by the parties during the Resolution Period, the
s have specified as the amount to be paid by the Indemnitor, if any, as settlement for
conclusively deemed to be an obligation of such Indemnitor. If the parties are unable
jon to such dispute prior to the expiration of the Resolution Period (or any
hich the Indemnitor and Indemnified Party agree in writing), the issue shall be
can Arbitration Association in Philadelphia, Pennsylvania (the "AAA") for
than ten (10) days following the submission of the matter to the AAA, each
itrator from the approved pancl of AAA arbitrators. Not later than ten (10)
bitrators shall jointly choose a third arbitrator, who shall be a retired judge. The
arbitrators will be final and binding upon the parties, and the judgment of a court
may be entered thereon. All arbitration hearings shall be conducted on an
mencing not later than 120 days following selection of the arbitrators and
¢n'd ecision not later than forty-five (45) days following the conclusion of the
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| proceedings shall be confidential. Either Party, at its expense, may make a stenographic
ch Party shall pay its own expenses and each Party shall pay one-half of the costs and
arbitrators and the AAA. Notwithstanding anything to the contrary in this Section 9.3(d),
precluded from seeking or obtaining from a court of competent jurisdiction (i) injunctive
able or other judicial relief to specifically enforce the provisions of this Agreement and
aetion Documents or to preserve the status quo ante pending resolution of disputes
der.

If the Indemnified P arty is an Indemnified B uyer Party, then, the Indemnified
It provide written instructions to the Escrow Agent with a copy to the Seller as to (i) the
. Shares, if any, to be dispersed from the Escrow Funds and (ii) instructions as to the
Hich such Escrow Shares shall be dispersed by the Escrow Agent, and the Seller shall have
such ¢laim in the manner set forth in the Escrow Agreement. In accordance with the
ns of the Escrow Agreement, any claim for Damages shall be satisfied by the delivery
es calculated by dividing the Damages amount by the Series E Price.

- .. Notwithstanding any other provision of this Section 9, except as provided below
the Indemnified Buyer Party on the one hand, and the Indemnified Seller Party on the
itled to indemnification hereunder with respect to the breach of a representation or
- agreement by the Seller or by the Buyer, respectively, only when the aggregate of
-Indemnified Parties from all such breach of representations or- warranties, covenants
2ds $50,000 (the "Threshold Amount”) and then for all amount of Damages including
The foregoing restriction with respect to the Threshold Amount shall not apply,
ach of the Seller's representations or warranties under Sections 4.1, 4.2, 4.12 or
oyisions of the Closing Certificates, (ii) any breach of the Buyer's representations
r:Sections 5.1, 5.2, 5.5, 5.11 or 5.12 or in the related provisions of the Closing
J breach of any representations or warranties of a Party to this Agreement that were
tént to 'mislead or defraud or with a reckless disregard of the accuracy thereof, (iv) a
ntained in Sections 6.1, or (v) any Liabilities, arising out of| related to or resulting
Ut Tax Audit. In addition, in the case of the claim that may be made based on a breach
arranty as well as on any other item described in clauses (b) through (d) of the
tion 9.1, such 1imitations r egarding the T hreshold Amount shall not apply to the

e aggregate maximum amount for which Seller shall be required to indemnify
aities under this Section 9, (including with respect to claims made by third
‘costs, expenses and attorneys’ fees paid or incurred by Seller in connection
any and all misrepresentations or breaches of warranties or covenants under
ceed the sum of $1,295,412, in no event shall the Buyer have any right to
 portion thereof other than pursuant to Section 9.3(e) and for the avoidance of
ity to Buyer under this Section 9 or otherwise shall consist of relinquishing
nce with Section 9.3(e) and the Escrow Agreement.

IS %Efod Any:claim for indemnification under this Section 9 shallbe made by

der Séctipn 9.3 on or before the second anniversary of the Closing Date (the
aimy under this Section 9 shall be invalid. So long as an Indemnified Party
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:Claim Notice for an Unliquidated Claim on or before the applicable Expiration Date, such
jified Party shall be entitled to pursue its rights to indemnification regardless of the date on which
ified Party gives the related Liquidated Claim Notice.

. Third Party Claims. An Indemnified Party that desires to seek indemnification under any
. Section 9 with respect to any actions, suits or other administrative or judicial proceedings
tion") that may be instituted by a third party shall give each Indemnitor prompt notice of a
nstitution of such Action. After such notice, any Indemnitor may, or if so requested by such
d: Party, any Indemnitor shall, participate in such Action or assume the defense thereof, with
ably satisfactory to such Indemnified Party; provided, however, that such Indemnified
have the right to participate at its own expense in the defense of such Action; provided,
hat the Indemnified Party shall not consent to the entry of any judgment or enter into any
ept with the written consent of the Indemnitor (which consent shall not be unreasonably
¢ld; conditioned or delayed). Any failure to give prompt notice under this Section 9.6 shall not bar
fiificd: Party's right to claim indemnification under this Section 9, except to the extent that an
shall have been harmed by such failure.

-4

Effect of Investigation or Knowledge. Any claim by the Buyer for indemnification shall
y-affected by any investigation by or opportunity to investigate afforded to the Buyer, nor
be adversely affected by the Buyer's knowledge on or before the Closing Date of any
Sentation, warranty, covenant or agreement or of any state of facts that may give rise to
'such claim shall survive the Closing until the applicable Expiration Date. The waiver
ased on the accuracy of any representation or warranty, or on the performance of or
-any covenant or obligation, will not adversely affect the right to indemnification,
es or other remedy based on such representations, warranties, covenants or obligations.

Qontmgent Claims. Nothing herein shall be deemed to prevent an Indemnified Party
laim hereunder for potential or contingent claims or demands (a "Contingent Claim"),
he ‘Claim Notice sets forth the specific basis for any such Contingent Claim to the extent

the Indemnified Party has reasonable grounds to believe that such a claim may be made.

Jation of Damages. The amount of Damages payable by an Indemnitor under this
educed by (a) any insurance proceeds received by the Indemnified Party with respect
ch:indemnification is sought, net of retrospective premium adjustments and similar
yunts recovered from any third parties, by way of indemnification or otherwise; with
mifor which indemnification is sought and (c) the net a fter-tax amount of any T ax
d by the Indemnified Party to the extent the claim for which indemnification is sought
ble loss or expense, provided, however, that such amount shall be repaid to the
¢ extent that such Tax benefits are subsequently reduced as a result of a successful

eémedy. On and after the Closing, the sole and exclusive remedy of any Party
relating to this Agreement or the Transactions contemplated hereby against
.the indemnification provided in this Article 9, and each Party agrees for
essors and assigns that it will not exercise any other remedy, except that any
rmance or injunctive relief for any breach of the covenants or agreements
or 8 herein. Notwithstanding the foregoing, nothing contained in this
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ment: shall preclude any Party for itself, its Affiliates, its successors and assigns from seeking
‘o pursuing any other remedy that it may have available to it in a court of competent jurisdiction
itms arising from fraud, intentional misrepresentation or reckless disregard. -

0.1 - Contents of Agreement. This Agreement, together with the other Transaction
its; 'sets forth the entire understanding of the Parties with respect to the Transaction and
des: all prior agreements or understandings among the parties regarding those matters, including,
tation, the letter of intent between the Parties dated June 5, 2003.

Amendment, Parties in Interest, Assignment, Etc. This Agreement may be amended,
upplemented only by a written instrument duly executed by each of the Parties. This
Hall be binding upon and inure to the benefit of and be enforceable by the respective heirs,
eéntatives, SUCCESSOrs and permitted assigns of the Parties. Nothing in this Agreement shall
ights upon any Person other than the Parties and their respective heirs, legal representatives,
nd permitted assigns, except as provided in Section 9. No Party shall assign this Agreement
enefit or obligation hereunder, except the Buyer may designate one or more of its Affiliates
obligations hereunder (in any or all of which cases the B uyer nonetheless shall remain
-for: the performance of all of its obligations hereunder). Any term or provision of this
may be waived at any time by the Party entitled to the benefit thereof by a written instrument
by such Party. Neither the failure nor the delay by any Party in exercising any right, power
ereunder shall operate as a waiver of such right, power or privilege, and no single or partial
iy:such. right, power or privilege shall preclude any other or further exercise of any such
privilege or the exercise of any other right, power or privilege. To the maximum extent
plicable Law, (a) no waiver that may be given by a Party shall be applicable except in the
ce.for which it was given and (b) no notice to or demand on one Party shall be deemed to
bligation of such Party or the right of the Party giving such notice or demand to take
ithout notice or demand as provided in this Agreement or the other Transaction

r_Assurances. At and after the Closing, the Parties shall execute and deliver any
d take any and all other actions that may be deemed reasonably necessary by their
omplete the Transaction.

tion. Unless the context of this Agreement clearly requires otherwise, (2)
ral include the singular, the singular the plural, the part the whole, (b) references to
all genders, (c) "including" has the inclusive meaning frequently identified with the
inited to" and (d) references to "hereunder" or "herein" relate to this Agreement. Any
hether a situation is material shall be made by taking into account the effect of all
s Agreement that contain a qualification with respect to materiality so that the
er assessing the aggregate effect of all such situations. The section and other
his Agreement are for reference purposes only and shall not control or affect the
¢ement or the interpretation thereof in any respect. Section, subsection, Schedule
re to this Agreement unless otherwise specified. Each accounting term used
ifically defined herein shall have the meaning given to it under GAAP. Any
ng satisfied with any particular item or to a Party's determination of a particular
standard will not be achieved unless such Party shall be satisfied or shall have
in its sole or complete discretion.

3. ‘This Agreement may be executed in two or more counterparts (delivery of
ile), each of which shall be binding as of the date first written above, and,
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ered, all of which shall constitute one and the same instrument. A facsimile signature or
y scanned copy of a signature shall constitute and shall be deemed to be sufficient evidence
execution of this Agreement.

'10.6.  Negotiated Agreement. The Parties hereby acknowledge that the terms and language of
¢nt were the result of negotiations among the Parties and, as a result, there shall be no
that any ambiguities in this Agreement shall be resolved against any particular Party. Any
. gver construction of this Agreement shall be decided without regard to events of authorship

. Severability. If any term or other provision of this Agreement is held by a court of
risdiction to be invalid, illegal or incapable of being enforced under any applicable Law in
spect or under any particular circumstances, then, so long as the economic or legal
he Transaction is not affected in any manner materially adverse to any Party, (a) such term
| nevertheless remain in full force and effect in all other respects and under all other
and (b) all other terms, conditions and provisions of this Agreement shall remain in full
... Upon such determination that any term or other provision is invalid, illegal or incapable
ed; ‘the Parties shall negotiate in good faith to modify this Agreement so as to effect the
the Parties as closely as possible in an acceptable manner so that the Transaction are

% fiillest extent possible. '

‘Public Announcements. Any public announcements, press release or similar p ublicity
-Agreement or the Transaction will be issued, if at all, at such time and in such manner
 agree. Without the prior written consent of the Other Party, neither Party nor their

ose the status of any discussions or negotiations between the Parties, the execution of

s-that are required or permitted hereunder shall be in writing and shall be sufficient if
ot sent by registered or certified mail, facsimile message or Federal Express or other
overnight delivery service. Any notices shall be deemed given upon the earlier of
d at, or the third day after the date when sent by registered or certified mail or the
n sent by Federal Express or facsimile to, the address or facsimile number set forth
 address or facsimile number is changed by notice to the other Parties:

b-there.com corp.

228 Saugatuck Avenue
Westport, CT 06880

Attn:  Chairman of the Board
FAX: 203.221.1639

with a required copy to:

Wiggin & Dana LLP
400 Atlantic Street
Stamford, CT 06901
. Attn:  William A. Perrone, Esq.
© Fax:  203.363.7676

« StarCite, Inc.
1650 Arch Street, 18" Floor
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Bt
%

Philadelphia, PA 19103
Attm: John Pino
FAX: 267.330.0501

with a required copy to:

Morgan, Lewis & Bockius LLP
1701 Market Street

Philadelphia, PA 19103-6993
Attn:  Stephen Goodman, Esquire
FAX: 215.963.5001

greement shall be construed and interpreted in accordance with the internal laws of the
jaware without regard to any choice of law or conflict of law, choice of forum or other
le”or principle (whether of the State of Delaware or any other jurisdiction) that might
er construction or interpretation of this Agreement to the substantive law of another
Parties hereby irrevocably (a) submit themselves to the non-exclusive jurisdiction of the
| ¢ourts sitting in the State of Delaware and (b) waive the right and hereby agree not to
f motion, as a defense or otherwise in any action, suit or other legal proceeding brought in
y claim that it, he or she is not subject to the jurisdiction of such court, that such action,
&ding is brought in an inconvenient forum or that the venue of such action, suit or proceeding
ach Party also irrevocably and unconditionally consents to the service of any process,

or other papers in a manner permitted by the notice provisions of Section 11. EACH
YV IRREVOCABLY WAIVES ALL RIGHT TO TRIAL BY JURY IN ANY ACTION,
OR COUNTERCLAIM (WHETHER BASED ON CONTRACT, TORT OR
ARISING OUT OF OR RELATING TO THIS AGREEMENT OR THE ACTIONS OF

IN THE NEGOTIATION, ADMINISTRATION, PERFORMANCE AND

43

TRADEMARK
REEL: 003877 FRAME: 0843



IN’ WITNESS WHEREOF, this Agreement has been executed by the parties hereto as of the day
ar first written above.

BUYER:

STARCITE, INC.

N
By:
Name;
Title:

SELLER:

b-there.com corp.

By:
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IN WITNESS WHEREOF, this Agreement has been executed by the parties hereto as of the day

ear first written above.

BUYER

STARCITE, INC.

f el

LEIN
%v’lw.ﬁoﬁ@

Ii,TT
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£ \mw
g
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i Schedule 4.16(d)

g Intellectual Property — Trademarks

i

FILED STATUS REG. | ISSUED | RENEWAL
NO.

6/16/00 Registered 2610852 | 8/20/02 8/20/2012
(Supplemental

Register)

4/09/99 Registered 2493179 | 9/25/01 9/25/2011
r . 4/09/99 Registered 2543311 | 2/26/02 2/26/2012
4/09/99 Registered 2416971 | 1/02/01 1/02/2011
”O 4/09/99 Registered 2445615 | 4/24/01 4/24/2011
ﬂ 4/09/99 Registered 2410046 | 12/05/00 | 12/05/2010
: 11/26/01 | Abandoned

FILED STATUS

* 4 5/10/02 | There is a registration fee of $2,036.24due by August 27,

: A : 2003; the Seller has decided not to pay this fee; therefore
the application will eventually lapse for non-payment of

said fee.

" FILED STATUS REG. | ISSUED | RENEWAL
| NO.
2 "5/10/02_| Registered 502748 | 971972002 | 5/10/2012
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Schedule 5.9
Intellectual Property

Trademark and Patent Overview

Pending
ations have been submitted to U.S. Patent and Trademark office,

were for previously used spellings of the Company’s name and services,

sign” (serial # 75726172) - DEAD
"B1” (serial 75724140) - DEAD
1 (serial 75723850) - DEAD

+ (serial 75723774) - DEAD
IR EN” (serial 75692490) — DEAD
SOLUTIONS?” (serial 75658453) — DEAD
IR” (serial 75658215) — DEAD '
[ER LT (serial 75643500) — DEAD
ER.COM” (serial 75643419) - DEAD
 no longer being pursued, as they do not apply to the Company’s
ervices. '

d Trademark / Service Mark applications on the following
o pursue these through final approval from the Trademark

d Design (file # 210212-0012) (serial# 75723575 and

" (serial # 76368307) - LIVE
6368306) —~ LIVE

(serial # 76/430,445) -
ETINGS PLATFORM? (serial # 76/460,336)
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lings listed above have been made by:

Antends to submit a Patent application to the U.S. Patent and
- for the company’s proprietary Dynamic Negotiation Application
ss and is in the process of completmg documentation requested by our

greement by and between Sharemedia and StarCite dated September

Support Agreement by and between CEO Soﬁware Inc. and
er 23, 1999.

AT,
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