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CONVEYING PARTY DATA

| Name || Formerly || Execution Date || Entity Type |
IGTX, INC | [12/01/2003  |[CORPORATION: TENNESSEE |

RECEIVING PARTY DATA

IName: lGTX, INC |
|Street Address: ||3 North Dunlap Street, 3rd Floor |
|Internal Address: ||Van Vleet Building |
|City: ||Memphis |
|State/Country: | TENNESSEE |
|Postal Code: 38163 |
[Entity Type: ICORPORATION: DELAWARE |
PROPERTY NUMBERS Total: 6 =
Property Type Number Word Mark ~
Serial Number: 76549075 GTX THE MEN'S HEALTH BIOTECH COMPANY 8
7]
Registration Number: 3248017 GTX THE MEN'S HEALTH BIOTECH COMPANY ©
o
Registration Number: 3189789 GTX THE MEN'S HEALTH BIOTECH COMPANY o
@
Registration Number: 2862968 GTX
Registration Number: 2926770 ACAPODENE
Registration Number: 2923597 ACAPODENE
CORRESPONDENCE DATA
Fax Number: (901)577-0812
Correspondence will be sent via US Mail when the fax attempft is unsuccessful.
Phone: 9015778151
Email: trademarks@bakerdonelson.com
Correspondent Name: Grady M. Garrison
Address Line 1: 165 Madison Avenue, Suite 2000
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Address Line 4: Memphis, TENNESSEE 38103

ATTORNEY DOCKET NUMBER:
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Delaware ...

The First State

I, HARRIET SMITH WINDSOR, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE CERTIFICATE OF MERGER, WHICH MERGES:

"GTX, INC.", A TENNESSEE CORPORATION,

WITH AND INTO "GTX, INC." UNDER THE NAME OF "GIX, INC.", A
CORPORATION ORGANIZED AND EXISTING UNDER THE LAWS OF THE STATE
OF DELAWARE, AS RECEIVED AND FILED IN THIS OFFICE THE FIRST DAY

OF DECEMBER, A.D. 2003, AT 5 O'CLOCK P.M.

2 z . 92"
Harriet Smith Windsor, Secretary of State
AUTHENTICATION: 7035956

3692836 8100M

081211355

You may verify this certificate online
at corp.delaware.gov/authver.shtml

DATE: 12-18-08
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CERTIFICATE OF MERGER
OF
GTX, INC,,
A TENNESSEE CORPORATION,
INTO
GTX, INC,,
A DELAWARE CORPORATION

The undersigned corporation, organized and existing under and by virtue of the General
Corporation Law of Delaware, does hereby certify:

FIRST: That the name and state of incorporation of each of the constituent corporations
in the merger are:

Name State of Incorporation
GTx, Inc. Tennessee
GTx, Inc. Delaware

SECOND: That an Agreement and Plan of Merger between the partics to the merger has
been approved, adopted, ccrtified, executed and acknowledged by each of the constituent

corporations in accordance with the requirements of Section 252(c) of the Genera] Corporation
Law of Delaware.

THIRD: That the name of the surviving corporation to the merger is GTx, Inc., 2
Delaware corparation.

FOURTH: That the Certificate of Incorporation of GTx, Inc., a Delaware corporation
and the surviving corporation in the merger, is amended and restated in its entirety in the form
attached hereto as Exhibit A and made a part hereof.

FIFTH: That the executed Agreement and Plan of Merger 1s on file at the address of the
surviving corporation, which is 3 North Dunlap Street. 3™ Floor, Van Vlect Building, Memphis,
Tennessee 38163.

SIXTH: That a copy of the Agreement and Plan of Merger will be fumnished b_y the
surviving corporation, on request and without cost, to any stockholder of any constituent
corporation.

State of Delaware
Secretary of State
Division of Corporations
Delivered 05:00 PM 12/01/2003
FILED 05:00 PM 12/01/2003
SRV 030767494 — 3692836 FILE
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SEVENTH: That the authorized capital stock of GTx, Ing., a Tennessee corporation and
the only foreign corporation that is a party to the merger, is a3 follows:

Number
Class Series of Shares Par Value Peg Share
Commen Stock - 10,000,000 Shares are without par value
Preferred Stock 8% Series A Cumulative Convertible 200,000 Shares are without par value
Preferred Stock 8% Series A-2 Cumulative Convertible 140,000 Shares are without par value
Preferred Stock 8% Series B Cumulative Convertible 277,500 Shares are without par value
Preferred Stock 8% Series B-2 Cumulative Convertible 157,500 Shares are without par value
Preferred Stock 8% Series C Cumulative Convertible 450,000 Shares are without par value
Prefferred Stock 8% Series D Cumulative Convertible 300,000 Shares are without par value
Preferred Stock 8% Series E Cumulative Convertible 450,000 Shares are without par value

EIGHTH: That this Certificate shall be effective at 12:01 am, Central Time, on

Detember 1 2003,

Dated: November 2, 2003.

GTx, Inc.,
a Delaware corporation

Heary P. \
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Exhibit A

Certificate of Incorporation

Exhibit A
5044969.3
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RESTATED CERTIFICATE OF INCORPORATION
OF
GTX, INC.

GTX, INC., a corporation organized and existing under the General Corporation Law of
the State of Delaware (the “Corporation”), does hereby certify as follows:

FIRST: The name of the Corporation is GTx, Inc.

SECOND: The original Cerstificate of Incorporation of the Corporation was filed with the
Secretary of State of the State of Delaware on September 4, 2003.

THIRD: At a meeting of the Board of Directors of the Corporation 2 resolution was duly
adopted pursuant to Sections 242 and 245 of the General Corporation Law of the State of
Delaware, setting forth this Amended and Restated Certificate of Incorporation and declaring
this Amended and Restated Certificatc of Incorporation to be advisable. The stockholders of the
Corporation duly approved and adopted this Amended and Restated Certificate of Incorporation
by unanimous writien consent in sccordance with Section 228, 242 and 245 of the General
Corporation Law of the State of Delaware.

FOURTH: The Certificatc of Incorporation of this Corporation is hereby amended and
restated in its entirety to read as follows:

1. Name. The name of the Corporation is GTx, Inc.

2. Authorized Shares. The Corporation is authorized to issue lwo classes of stock to
be designated, respectively, Common Stock (the “Common Stock™) and Preferred Stock (the
“Preferred Stock™). The total number of shares of capital stock that the Corporation shall have
authority to issue is eleven million nine hundred seventy-five thousand (1 1,975,000) shares,
divided as follows: (a) ten million (10,000,000) shares of Common Stock, $.001 par value per
share, and (b) one million nine hundred seventy-five thousand (1,975,000) shares of Preferred
Stock, $.001 par value per share. The Preferred Stock shall be divided into series. The first
series shall consist of two hundred thousand (200,000) shares which shall be designuted as 8%
Series A Cumulative Convertible Preferred Stock (the “Series A Preferred Stock™). The second
series shall consist of one hundred forty thousand (140,000) shares which shall be designated as
Series A-2 Convertible Preferred Stock (the “geries A-2 Preferred Stock™). The third series shali
consiat of two hundred seventy-seven thousand five hundred (277,500) shares which shall be
designated as 8% Series B Curnulative Convertibie Preferred Stock (the “Series B Preferred
Stack”). The fourth series shall consist of one hundred fifty-seven thousand five hundred
(157,500) shares which shall be designated as Series B-2 Convertible Preferred Stock (the
“Series B-2 Preferred Stock™). The fifth serics shall consist of four hundred fifty thousand
(450,000) shares which shall be designated as 8% Series C Cumulative Conventible Preferred
Stock (the “Series C Preferred Stock™). The sixth series shall consist of three hundred thousand
(300,000) shares which shall be designated as 8% Series D Cumulative Convertible Preferred
Stock (the “Series D Preferred Stock™). The seventh scries shall consist of four hundred fifty
thousand (450,000) shares which shall be designated as 8% Series E Cumulative Convertible
Preferred Stock (the “Series E Preferred Stock™).
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3. Registered Office and Agent. The registered office of the Corporation in the State
of Delaware is located at 2711 Centerville Road, Suite 400 in the City of Wilmington, County of
New Castle, Delaware 19808, Prentice-Hall Corporation System, Inc. is the registered agent of
the Corporation at such address.

4, Purpose. The purpose of the Corporation is to engage in any lawful act or activity
for which a corporation may be organized under the Delaware General Corporation Law
(“DGCL").

5. Limitation of Ligbility; Indemnification.

51 Limitation_of Liability. To the fullest extent that the law of the State of
Delaware that exists on the date hereof, or as it may hereafter be amended, permits the limitation
ar elimination of the liability of its directors, no director of the Corporation shall be personally
liable to the Corporation or its stockholders for monetary darnages for breach of fiduciary duty as
a director. Any repeal or modification of the foregoing provisions of this Section 3 by the
stockholders of the Corporation shall not adversely affect any right or protection of a director of
the Corporation in office at the time of such repeal or modification.

52  Indemnification by the Corporation. The Corporation shall indemnify and
advance expenses to any director, officer, employee or agent of the Corporation or any other
person who is serving at the request of the Corporation in any such capacity with another
corporation, partnership, joint venture, trust or other enterprise, for the defense of any threatened,
pending or completed action, suit or proceeding, whether civil, criminal, administrative or
investigative and whether formal or informal, including counsel fees actually incurred as a result
of such action, suit or proceeding or any appeal thereof, and against all fines (including any
excise tax assessed with respect to an employee benefit plan). judgments and amounts paid in
settlement thereof, provided that such action, suit or proceeding be instituted by reason of the
fact that such person is or was a director, officer, employee or agent of the Corporation of is or
was serving at the request of the Corporation in any such capacity with another corporation,
partmership, joint venture, trust or other enterprise, to the fullest extent permitted by the DGCL,
as it exists on the date hereof or as it may hereafter be amended, and such indemnification may
continue as to any person who has ceased to be a director, employee or agent and may inure to
the benefit of the heirs, executors and administrators of such a person.

53  Ngture of Indemnification. The rights to indemnification and
advancement of expenses set forth in this Section 5 are intended to be greater than those which
are otherwise provided for under the DGCL. are contractual between the Corporation and the
person being indemnified, his heirs, executors and administrators, and are mandatory. The rights
to indemnification and advancement of expenses sct forth in this Section 5 are nonexclusive of
other similar rights which may be granted by law, the Corporation’s Bylaws, vote of the
stockholders or disinterested directors or an agreement with the Corporation, which means of
indemnification and advancement of expenses are hereby specifically authorized.

54  Effect_of Repeal or Modification. Any repcal or modification of the
provisions of this Section 3, cither directly or by the adoption of an inconsistent provision of this
Restated Certificate of Incorporation, shall not adversely affect any right or protection set forth
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herein existing in favor of a particular individual at the time of such repeal or modification. In
addition, if an amendment to the DGCL limits or restricts in any way the indemmification rights
permitted by law as of the date hereof, such amendment shall apply only to the extent mandated
by law and only to activities of persons subject to indemnification under this Section 5 which
occur subsequent to the effective date of such amendment.

6. Removal of Directors. Except as otherwise provided in Section 8.6.5 and Section
8.6.6 hereof, any or all of the directors of the Corporation may be removed, with or without
cause, by a proper vote of the stockholders. The term “canse” shall include, but not be limited
10, a director willfully being absent from any regular or special meeting for the purpose of
obstructing or hindering the business of the Corporation.

7. Common Stock.

7.1 Voting Rights of Common Stock. Each share of Common Stock shall
entitle the holder thercof to one vote, in person or by proxy, upon each question or matter

submitted generally to the holders of the Common Stock of the Corporation.

7.2 Liquidation. Upon any dissolution, liquidation or winding up of the
Corporation, whether voluntary or involuntary, and after payment to the holders of shares of
Preferred Stock as provided below, the remaining assets and funds of the Corporation, if any,
shall be distributed and paid over to the holders of Commeon Stock, pro rata according to their
respective shares.

73  No Preemptive Rights. No holder of shares of Common Stock shall, us
such halder, have any right to purchase or subscribe for any part of the unissued shares of the
Corporation of any class or series, now or hereafter authorized, or of any bond, debenture,
obligation or instrument which the Corporation may issue or sell that shall be convertible into or
exchangeable for or entitle the holders thereof to purchase or subscribe for any shares of the
Corporation of any class or series, now or hereafter authorized, other than such right, if any, as
the Board of Directors of the Corporation in its discretion may determine.

8. Preferred Stock.

8.1  Definitions.

8.11 “Accrued PIK Dividend Sharcs” means, at any given time, the
unissued PIK Dividend Shares that represent the then accrued but unpaid dividends on the

Designated Preferred Stock, as expressly contemplated in Section 8.3 below.

8.1.2 “Approved Stock Option Plan” means (i) any stock option plan of
the Predecessor Corporation in existence before the Merger EBffective Datec, and (ii) any stock
option plan which is approved by the Board of Directors and holders of a majority of the then
outstanding shares of Designated Preferred Stock, voting together as a single class.

B.1.3 on Stock Desmed Outstanding” means, at any given time,
the total number of shares of Common Stock actually outstanding at such time, plus the total
number of shares of Common Stock issuable on conversion of outstanding Convertible Securities

3
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and outstanding Options, plus the total number of sharcs of Common Stock that would be
issuable on conversion of the Accrued PIK Dividend Shares if such shares were then issued and

outstanding.

814 “Convertible Securitics” means any evidence of indebtedness,
shares or other securitics, directly or indirectly convertible into or exchangeable for shares of
Common Stock.

8.1.5 ‘“Designated Preferred Stock” means the Series A Preferred Stock,
the Series A-2 Preferred Stock, the Series B Preferred Stock, the Series B-2 Preferred Stock, the
Serigs C Preferred Stock, the Series D Preferred Stock ang the Series E Preferred Stock, whether
collectively or individually as the context requires.

8.1.6 “Fair Value” means, with respect to any share of Common Stock,
the closing sales prices of the Common Stock on all securitics exchanges or automated quotation
systems on which such shares may at the time be listed or included, or, if there has been no sale
on any such exchange or reported on such quotation system on any day, the average of the
highest bid and lowest asked prices on all such exchanges or reported on such quotation systcms
at the end of such day, or, if on any day such share is not so listed or included in any such
quotation system, the average of the highest bid or lowest asked prices on such day in the
domestic over-the-counter market as reported by the National Quotation Bureau, Incorporated, or
any similar successor organization, in cach such case averaged over 1 period of 21 business days
consisting of the third business day immediately prior to the date as of which the Fair Value is
being determined and the 20 consecutive business days priot to such date; provided, however,
that if the Common Stock is not listed on any securities exchange of quoted in any such
quotation system or over-the-counter tmarket, then “Fair Value” means the fair value of a share of
Common Stock as determined by the Board of Directors in good faith and approved by the
holders of a majority of the then outstanding shares of each series of Designated Preferred Stock,
cach series voting as a separate ¢lass, or, if such approval is not obtained, Fair Value shall be
determined by an independent investment bank of nationally recognized standing expetienced in
valuing securities, which investment bank shall be jointly selected by the Corporation and the
holders of a majority of the then outstanding shares of each series of Designated Preferred Stock,
each series voting as a separate class, valucd on the basis of & sale of the Corporation as a whole
(without consideration of any control premium) in an arms-length transaction between a willing
buyer and the Corporation as a willing seller, neither acting under compulsion; and provided,
further, that for purposes of Section 8.7.1(B) (Automatic Conversion), “Fair Value” means the
offering price in the Qualified Public Offering. The determination of the independent investment
bank (as contemplated in the preceding sentence) shall be fina! and binding upon all parties, and
the Corporation shall pay the fees and expenses of such investment bank.

8.1.7 “Junior Securitigs” means the Common Stock and any other Stock
of the Corporation, except for the Designated Preferred Stock, that by the terms of the instrument
creating and designating such Stock is stated to be junior to Designated Preferred Stock as to
dividends or rights on liquidation, dissolution or winding up of the Corporation, whether
voluntary or involuntary.
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8.1.8 “Liquidation Value” means (i)} with respect to thc Serics A
Preferred Stock, $7.275 per share, (ii) with respect to the Series A-2 Preferred Stock, $7.275 per
share, (iii) with respect to the Series B Preferred Stock, $18.018 per share, (iv) with respect to
the Series B-2 Preferred Stock, $18.018 per share, (v) with respect to the Series C Preferred
Stock, $57.658 per share, (vi) with respect to the Series D Preferred Stock, $66.762 per share,
and (vii) with respect to thc Series E Preferred Stock, $60.69 per share, subject in each case to
apprapriate edjustment for any stock combinations, stock splits, recapitalizations and other
similar transactions.

8.1.9 “Material Event” means the occurrence of a merger, consolidation,
share exchange or similar transaction involving the Corporation or any of its Subsidiaries and
one or more Persons (other than a merger of a Subsidiary with and into another Subsidiary or, if
the Corporation is the surviving corporation, the Corporation, provided that the holders of shares
of Designated Preferred Stock have received prior written notice thereof) or a disposition (by
sale, assignment, conveyance, transfer, lease, exchange or otherwise), in one or more related
transactions, of all or a substantial portion of the assets, business or revenue, or income
genetating operations of the Corporation and its Subsidiaries taken as a whole or any substantial
change in the type of business conducted by the Company and its Subsidiarics taken as & whole.

8.1.10 “Merger’ means the merger of the Predecessar Corporation with
and into the Corporation, whereupon the separate existence of the Predecessor Corporation
ceased and the Corporation was the surviving corporation.

8.1.11 “Merger Effective Date” means the time and date the Merger
became effective.

8.1.12 “Options” means rights, options or warrants to subscribe for,
purchase or otherwise acquire Common Stock or Convertible Securities.

8.1.13 “Orjginal Series A Date of Issuance’” means the original date of
issuance of each share of the Predecessor Series A Preferred Stock.

8.1.14 “Qriginal Series B Date of Isguance” means the ariginal dawe of
issuance of each share of the Predecessor Serics B Preferred Stock.

8.1.15 “Original Series C Date of Issuance” means the original date of
issuance of cach share of the Predecessor Series C Preferred Stock.

8.1.16 "Original Series D Date of Isspance” means the original date of
issuance of each share of the Predecessor Series D Preferred Stock.

8.1.17 “Original Serigg E Date of Issuance™ means the original date of
issuance of each share of the Prcdecessor Series E Preferred Stock.

8.1.18 “Person” means any individual, sole proprietorship, partnership
(including a limited partnership), joint venture, trust, unincorporated organization, association,
corporation, institution, public benefit corporation, limited liability company, joint stock
corporation, entity or government (whether federal, state, county, city, municipal or otherwise,

5
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including, without limitation, any instrumentality, division, ageucy, body or department thereof)
or any other business entity.

8.1.19 “PIK Dividend Shares” means the shares of Designated Preferred
Stack issuable in payment of accrued dividends on outstanding shares of Designated Preferred
Stock, as expressly contemplated in Section 8.3 hereof. Notwithstanding any provision herein to
the contrary, the PIK Dividend Shares shall have only such rights, privileges and prioritics as are
set forth in Section 8.4, Section 8.5, and Section 8.7 hereof.

8.1.20 “Predecessor Corporation” means GTx, Inc., a corporation
incotporated under the laws of the State of Tennessee.

8.1.21 “Predecessor Serjes A Liquidation Value” means $7.275 per share
of Predecessor Series A Preferred Stock.

8.1.22 “Predecessor Series A Preferred Stock” means the Predecessor
Corporation’s 8% Series A Cumulative Convertible Preferred Stock, each issued and outstanding
share of which converted into one share of the Series A Preferred Stock on the Merger Effective
Date.

8.1.23 “Predecessor Series B Liquidation valye” means $18.018 per
share of Predecessor Series B Preferred Stock.

8.1.24 “Predecessor Series B Preferred Stock” means the Predecessor
Corporation’s 8% Series B Cumulative Convertible Preferred Stock, each issned and outstanding
share of which converted inlo one share of the Series B Preferred Stock on the Merger Effective
Date.

8.1,25 “Predocessor_Scrics C_Liquidation Value” means $57.658 per
share of Predecessor Series C Preferred Stock.

8.1.26 ‘Predecessor Serics C Prefemred Stock” means the Predecessor
Corporation’s 8% Series C Cumulative Convertible Preferred Stock, each issued and outstanding
share of which converted into one share of the Series C Preferred Stock on the Merger Effective
Date.

8.1.27 “Predecessor Series D Liquidation Value™ means $66.762 per
share of Predecessor Series D Preferred Stock.

8.1.28 “Predecessor Series D Preferred Stock”™ means the Predecessor
Corporation’s 8% Series D Cumulative Convertible Preferred Stock, each issued and outstanding
share of which converted into one share of the Series D Preferred Stock on the Merger Effective
Date.

8.1.29 “Predecessor Series E Liquidation Value” means $60.69 per share
of Predecessor Series E Preferred Stock.
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8.1.30 “Predecessor Series E Preferred Stock™ means the Predecessor
Corporation's 8% Series E Cumulative Convertible Preferred Stock, each issued and outstanding
share of which converted into one share of the Series E Preferred Stock on the Merger Effective
Date.

8.1.31 “Qualified Public Offering” means an offering to the public.
pursuant to Section 5 of the Securities Act of 1933, as amended, of registered shares of Common
Stock or Convertible Securities, in which (i) the proceeds to the Corporation, net of underwriters’
commissions and all other expenses of the offering (including, without limitation, accountants’
and altorneys’ fees, filing fces and other expenses of the offering), are not less than $25,000,000,
and (i) the price per share of Common Stock (or, if Convertible Securities are offered, the price
per Common Stock equivalent) is not less than $115.316 (adjusted for stock splits, stock
dividends and other similar changes to the Common Stock).

8.1.32 “Redemption Dats” means, as to any share of Designated Preferred
Stock, the applicable date specified herein in the case of any redemption; provided, that no such
date will be a Redcmption Date unless the applicable Redemption Price is actually paid in cash,
and if not so paid, the Redemption Date will be the date on which such Redemption Price is fully
paid in cash.

£.1.33 “Redemption Pricc” means the redemption price specified in
Section 8.5.1 or Sectioh 8.5.2, as applicable.

8.1.34 “Serics AB Director” means the member of the Board of Directors
chosen or to be chosen by the holders of the Series A Preferred Stock and the Series B Preferred
Stock as provided in Section 8.6.3 below.

8.1.35 “Series C Director’ means the member of the Board of Directors

chosen or to be chosen by the holders of the Series C Preferred Stock as provided in Section
B.6.6 below.

8.1.36 “Stock” means all shares, options, warrants, general or limited
partnership interests, participations or other equivalents (regardless of how designated) of or in a
Person, whether voting or nonvoting, including, without limitation, common stock, preferred
stock or any other “equity security” (as such term is defined in Rule 3a11-1 of the General Rules
and Regulations promulgated by the Securities and Exchange Commission under the Securities
Exchange Act of 1934, as amended), including, without limitation, any securities with profit
participation features, and any rights, warrants, options or other securities convertible into or
exercisable or exchangeable for any such shares, equity or profits interests, participations or
other equivalents.

8.1.37 “Subsidiary” means, with respect to any Person, (i) any company
of which an aggregate of more than 50% of the outstanding Stock having ordinary voting power
for the election of directors, managers or trustees of such company (irrespective of whether, at
the time, Stock of any other class or classes of such company shall have or might have voting
power by reason of the happening of any contingency) is at the time, directly or indirectly,
owned legally or beneficially or controlled, directly or indirectly, by such Person and/or one or
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rmore Subsidiaries of such Person, or any combination thereof, or with respect to which any such
Person has the right to vote or designate the vote of more than 50% of such Stock whether by
proxy, agreement, operation of law or otherwise, (ii) any partnership, limited liability company,
association or other business entity, in which such Person and/or one or more Subsidiaries of
such Person shall have more than 50% of the parmership or other similar ownership interests
thereof (whether in the form of voting or participation in profits or capital contribution), and (ii3)
all other Persons from time to time included in the consolidated financial statements of such
Person. For purposes hercof, a Person or Persons shall be deemed to have more than 50%
ownership interest in a limited liability company, partnership, association or other business entity
if sach Person or Persons shall be allocated more than 50% of limited liability company,
partnership, association or other business entity gains or losses or shall be or control any
managing director or general partner of such limited liability company, partnership, agsociation
or other business entity.

8.2  Rank. Each series of Designated Preferred Stock shall, with respect o
dividend rights and rights upon liquidation, dissolution, winding up of the Corporation, whether
voluntary or involuntary, rank (a) senior to all Junior Securities; (b) on a parity with each other
series of Designated Preferred Stock (except that the PIK Dividend Shares shall have no
dividend rights); (c) junior to all equity securities issued by the Corporation in accordance with
Section 8.6.2(B) and/or Section 8.6.3.(B), as applicable, the terms of which specifically provide
that such equity securities rank senior to such series of Designated Preferred Stock with respect
to dividend rights or rights upon liquidation, dissolution or winding up of the Corporation,
whether voluntary or involuntary; and (d) junior to all existing and future indebtedness of the
Corporation.

8.3 Dividends.
83.1 Series A Preferred Stock.

(A)  From the Original Serics A Date of [ssuance until October 4, 2001,
the holders of shares of the Predecessor Series A Preferred Stock were entitled to receive,
when, as and if declared by the Board of Directors of the Predecessor Corporation out of
funds of the Predecessor Corporation legelly available for payment, cumulative cash
dividends payable at the annual rate of 8% of the Predecessor Series A Liguidation Value
for each share of the Predecessor Series A Preferred Stock (“Predecessor Series A Non-
Compoynded Dividends”). As of the Merger Effective Date, no such Predecessor Series
A Non-Compounded Dividends had been paid. Such accrued but unpaid Predecessor
Serics A Non-Compounded Dividends, without compounding of interest thereon {either
prior to or following the Merger Effective Daie), shall become payable on the Series A
Preferred Stock in the same manner and at the same ume as dividends accruing on the
Series A Preferred Stock after the Merger Bffective Date become payable.

(B) From October 5, 2001 until the Merger Effective Date, dividends
on the Predecessor Serics A Preferred Stock accrued and were cumulative at the annual
rate of 8% of the Predecessor Series A Liquidation Value and compounded annually (the
“Predecessor Serics A Compounded Dividends™). As of the Merger Effective Date, no
such Predecessor Series A Compounded Dividends had been paid. Such accrued but
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unpaid Predecessor Series A Compounded Dividends shall become payable with respeet
to the Series A Preferred Stock as provided below in paragraph (C) below.

(C) Dividends on the Series A Preferred Stock shall accrue and be
cumulative from the Merger Effective Date at the annual rate of 8% of the Liquidation
Value for the Series A Preferred Stock. Such accrued but unpaid dividends from the
Merger Effective Date shall be added with the Predecessor Series A Compounded
Dividends, the total of which shall thereafter compound annually and be payable only at
such time as such shares of the Series A Preferred Stock are converted or redeemed
(including in case of liguidation) as hereinafter provided. Dividends on the Series A
Preferred Stock, including dividends accrued on the Predecessor Series A Preferred Stock
prior to the Merger Effective Date, shall be payable, solely in shares of Series A-2
Preferred Stock, to holders of record as they appear on the stock records of the
Corporation at the time of conversion or redemption, with the number of shares of Series
A-2 Preferred Stock issued as dividends to be determined by dividing the amount of
accrued but unpaid dividends by the Liquidation Value of the Series A Preferred Stock.

8.3.2 Serics B Preferred Stock.

(A)  From the Original Series B Date of Issuance until October 4, 2001,
the holders of shares of the Prcdecessor Series B Preferred Stock were entitled to receive,
when, as and if declared by the Board of Directors of the Predecessor Corporation out of
funds of the Predecessor Corporation legally available for payment, cumulative cash
dividends payable at the annual rate of 8% of the Predccessor Series B Liquidation Value
for each share of the Predecessor Series B Preferred Stock (“Bredecessor Series B Non-
Compounded Dividends™). As of the Merger Effective Date, no such Predecessor Series
B Non-Compounded Dividends had been paid. Such accrued but unpaid Predecessor
Series B Non-Compounded Dividends, without compounding of interest thereon (¢ither
prior to or following the Merger Effective Date), shall become payable on the Series B
Preferred Stock in the same manner and at the same ttme as dividends accruing on the
Series B Preferred Stock after the Merger Effective Date become payable.

(B) From October 5, 2001 until the Merger Effective Date, dividends
on the Predecessor Series B Preferred Stock accrued and were cumulative at the annual
rate of 8% of the Predecessor Scries B Liquidation Value and compounded annually (the

“Predecessor Series B Compounded Dividends™). As of the Merger Effective Date, no
such Predecessor Setics B Compounded Dividends had been paid. Such accrued but
unpaid Predecessor Series B Compounded Dividends shall become payable with respect
1o the Series B Preferred Stock as provided below in paragraph (C) below.

(C) Dividends on the Series B Preferred Stock shall accrue and be
cumulative from the Merger Effective Date at the annual rate of 8% of the Liquidation
Value for the Series B Preferred Stock. Such accrued but unpaid dividends from the
Merger Effective Date shall be added with the Predecessor Series B Compounded
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Dividends, the total of which shall thereafter compound annually and be payable only at
such time as such shares of the Series B Preferred Stock are converted or redeemed
(including in case of liquidation) as hereinafter provided. Dividends on the Series B
Preferred Stock, including dividends accrued on the Predecessor Series B Preferred Stock
prior to the Merger Effective Date, shall be payable, solely in shares of Serics B-2
Preferred Stock, to holders of record as they appear on the stock records of the
Corporation at the time of conversion or redemption, with the number of shares of Series
B-2 Preferred Stock issued as dividends to be determined by dividing the amount of
accrued but unpaid dividends by the Liquidation Value of the Serics B Preferred Stock.

8.3.3 Series C Preferred Stock.

(A) From the Original Series C Date of Issuance until the Merger
Effective Date, dividends on the Predecessor Series C Preferred Stock accrued and were
cumulative at the annual rate of 8% of the Predecessor Series C Liquidation Value and
compounded annually (the “Predecessor Series ¢ Dividends"). As of the Merger
Effective Date, no such Predecessor Series C Dividends had been paid. Such accrued but
unpaid Predecessor Series C Dividends shall become payable with respect to the Series C
Preferred Stock as provided in paragraph (B) below.

(B)  Dividends on the Series C Preferred Stock shall accrue and be
cumulative from the Merger Effective Date at the annual rate of 8% of the Liquidation
Value for the Series C Preferred Stock. Such accrued but unpaid dividends from the
Merger Effective Date shall be added with the Predecessor Series C Dividends, the total
of which shall thereafter compound annually and be payable only at such time as such
shares of the Series C Preferred Stock are converted or redeemed (including in casc of
liquidation) as hereinafter provided. Dividends on the Series C Preferred Stock, including
the Predecessor Series C Dividends, shall be payable, solely in shares of Series C
Preferred Stock, to holders of record as they appear on the stock records of the
Corporation at the time of conversion or redemption, with the number of shares of Senes
C Preferred Stock issued as dividends to be determined by dividing the amount of
accrued hut unpaid dividends by the Liquidation Value of the Series C Preferred Stock.

8.34 Series D Preferred Stock.

(A) From the Original Series D Date of Issuance until the Merger
Eftective Date, dividends on the Predeccssor Series D Preferred Stock accrued and were
curnulative at the annual rate of 8% of the Predecessor Series D Liquidation Value and
compounded annually (the “Predecessor Series D Dividends”). As of the Merger
Effective Date, no such Predecessor Series D Dividends had been paid. Such accrued but
unpaid Predecessor Series D Dividends shall become payable with respect to the Series D
Preferred Stock as provided in paragraph (B) below.

(B) Dividends on the Series D Preferred Stock shall accrue and be
curnulative from the Merger Effective Date at the annual rate of 8% of the Liquidation
Value for the Series D Preferred Stock. Such accrued but unpaid dividends from the
Merger Effective Date shall be added with the Predecessor Series D Dividends, the total
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of which shall thereafter compound annually and be payabie only at such time as such
shares of the Series D Preferred Stock are converted or redeemed (including in case of
liquidation) ag hereinafter provided. Dividends on the Series D Preferred Stock, including
the Predecessor Series D Dividends, shall be payable, solely in shares of Series D
Preferred Stock, to holders of record as they appear on the stock records of the
Corporation at the time of conversion or redemption, with the number of shares of Seties
D Preferred Stock issued as dividends to be determined by dividing the amount of
accrued but unpaid dividends by the Liquidation Value of the Series D Preferred Stock.

83.5 Scries E Preferred Stock.

(A) From the Original Series E Date of Issuance until the Merger
Effective Date, dividends on the Predecessor Series E Preferred Stock accrued and were
cumulative at the annual rate of 8% of the Predecessor Series E Liquidation Value and
compounded annually (the * essor _Serics E Dividends”). As of the Merger
Effective Date, no such Predecessor Series E Dividends had been paid. Such accrued but
unpaid Predecessor Series E Dividends shall become payable with respect to the Series E
Preferred Stock as provided in paragraph (B) below.

(B) Dividends on the Scries E Preferred Stock shall accrue and be
cumulative from the Merger Effective Date at the annual rate of 8% of the Liquidation
Value for the Series E Preferred Stock. Such accrued but unpaid dividends from the
Merger Effective Date shall be added with the Predecessor Series E Dividends, the total
of which shall thereafter compound annually and be payable only at such time as such
shares of the Series E Preferred Stock are converted or redeemed (including in case of
liquidation) as hereinafter provided. Dividends on the Series E Preferred Stock, including
the Predecessor Series E Dividends, shall be payable, solely in shares of Series E
Preferred Stock, to holders of record as they appear on the stock records of the
Corporation at the time of conversion or redemption, with the number of shares of Serics
E Preferred Stock issued as dividends to be determined by dividing the amount of
accrued but unpaid dividends by the Liquidation Value of the Series E Preferred Stock.

8.3.6 PIK Dividend Shares. Notwithstanding any provision herein to the
contrary, the PIK Dividend Sharcs, when issued, shall not accrue dividends under any
circumstances.

8.3.7 Basis for Accrual. Dividends accruing on any Designated Preferred
Stock for any period greater or less than a ful] dividend period will be computed on the basis of a
360-day year consisting of twelve 30-day months.

8.3.8 Restriction on Payment. No dividends on shares of any Designated
Preferred Stock shall be declared by the Board of Directors or paid or set apart for payment by
the Corporation at such time as the terms and provisions of any agreement of the Corporation,
including any agreement relating to its indebtedness, prohibits such declaration, payment or
sctting apart for payment or provides that such declaration, payment or setting apart for payment
would constitute a breach thereof or a default thereunder, or if such declaration or payment shall
be restricted or prohibited by law; provided, however, that the terms of any agreements which
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contain a prohibition on payments of dividends on any series of Designated Preferred Stock shall
have been conscnted to by the holders of a majority of the then outstanding shares of such series.

8.4  Liguidation, Upon any dissolution, liquidation or winding up of the
Corporation, whether voluntary or involuntary, the holders of outstanding shares of each serics
of Designated Preferred Stock shall be entitled to be paid out of the funds legally availablc
therdfor for distribution to shareholders, before any distribution or payment is made upon any of
the Junior Securities, an amount in cash equal to (a) the aggregate Liguidation Value of all shares
of such series of Designated Preferred Stock then outstanding plus (b) the aggregate Liquidation
Value of the PIK Dividend Sharcs thereon, and the holders of outstanding shares of such
Designated Preferred Stock will not be entitled to any further payment (whether on such
outstanding shares of Designated Preferred Stock or such PIK Dividend Shares). No such
payment shall be made if payment with respect to the other series of Designated Preferred Stock
is nat being made simultaneously, except with respect to any holder of shares of Designated
Preférred Stock who is not exercising its Liguidation Option (as defined below). If upon any
such dissolution, liquidation or winding up of the Corporation, the Corporation’s assets to be
distributed among the holders of Designated Preferred Stock are insufficient to permit payment
to such holders of the aggregate amounts to which they are entitled to be paid, then the entire
assets 1o be distributed shall be distributed ratably among such halders based upon the aggregate
Liquidation Value of the shares held by each such holder (plus the aggregate Liquidation Value
of the PIK Dividend Shares). Immediately prior to the time of any dissolution, liquidation or
winding up of the Corporation, to the extent permitted by applicable law, the Corporation shall
declare for payment all accrued and unpaid dividends with respect to the Designated Preferred
Stock in the form of the PIK Dividend Shares. The Corporation will mail written notice of such
dissolution, liquidation or winding up not less than 10 days prior to the payment date stated
therein to each record holder of Designated Preferred Stock. A sale of all or substantially all of
its assets by the Corporation or 2 merger, consolidation or reorgamzation of the Corporation
(other than one in which the holders of the shares of Stock of the Corporution immediately prior
to such transaction will own more than a majority of the outstanding voting Stock of the
Corporation or its successor entity after the transaction) shall, at the option (“Liquidation
Optign”) of holders of a majority of the then outstanding shares of any one or more series of
Designated Preferred Stock, be decmed a liquidation. The conversion of the Designated
Preferred Stock into shares of Common Stock of the Corporation shall be permitted for a period
of fifteen (15) days following written notice by the Corporation to the record holder of shares of
Designated Preferred Stock of any such proposed transaction following its approval by the
shareholders of the Corporation.

8.5 Redemptions.

8.5.1 Mandatory Redemption. Shares of outstanding Designated
Preferred Stock shall be redeemed at the election of the respective holders thereof at any time on
or after August 31, 2006. The redemption pricc per sharc shall equal the greater of (i) the
applicable Liquidation Value thereof, or (ii) the Fair Valuc thereof calculated as if such shares
had been converted into Common Stock pursuant to Sectign 8.7 hereof. Any redemption of
outstanding shares of Designated Preferred Stock shall automatically and simultaneously include
the redemption of any PIK Dividend Shares thercon, at the redemption price per share set forth
in the preceding sentence. Shares to be redesmed by the Corporation pursuant to this Section
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8.5.1 shall be delivered by the holder thereof free and clear of all liens and encumbrances. The
Corporation shall not have the right to require the redemption of the Designated Preferred Stock,

8.5.2 Redemption in Certain Circumstances. Upon the occurrence of a

Material Event and written notice from any one or more holders of outstanding shares of any
Designated Preferred Stock, the Corporation shall repurchase from such holders all or the portion
of the Designated Preferred Stock designated in such notices for an amount determined by
multiplying (i) the number of shares of Common Stock into which the shares of Designated
Preferred Stock to be repurchased are then convertible pursuant to Section 8.7 hereof by (ii) the
Fair Value of Common Stock as of the date of such notice. A redemption of any outstanding
shares of Designated Preferred Stock shall automatically and simultancously include the
redemption of any PIK Dividend Shares thereon, at the redemption price per share set forth in
the preceding sentence. Nothing herein shall preclude the conversion by any holder of any shares
of Designated Preferred Stock at any time prior to such repurchase. Shares to be redeemed by the
Corporation pursuant to this Section 8.5.2 shall be delivered by the holder thereof free and clear
of all liens and encumbrances,

8.5.3 Redemption Price. For each share of Designated Preferred Stock
(including any PIK Dividend Share) which is to be redeemed, the Corporation will be obligated
on the Redemption Date to pay to the holder thereof an amount in immediately available funds
equal to the Redemption Price thereof; provided, however, that the Corporation shall not be
obligated to pay the Redemption Price unless and until the holder surrenders the certificate
representing such share of Designated Preferred Stock, other than any PIK Dividend Share, to
the Corporation at the Corporation’s principal office, free and clear of all liens and
encumbrances. If the Corporation’s funds which are legally available for redemption of shares
of Designated Preferred Stock on any Redemption Date are insufficient to redeem the total
number of shares to be redeemed on such date, those funds which are legally available will be
used to redeem shares of Designated Preferred Stock ratably among the holders of the shares
tendered for redemption. At any time thereafter when additional funds of the Corporation are
legally available for the redemption of shares of Designated Preferred Stock, such funds will
immediately be used to redeem the balance of the shares which the Corporation has become
obligated to redeem on any Redemption Date but which it has not redeemed. Without limiting
any rights of the holders of any shares of Designated Preferred Stock which are set forth in this
Fifth Amended and Restated Charter or arc otherwise available under law, the balance of the
outstanding shares of Designated Preferred Stock which the Corporation has become obligated to
redeem on any Redemption Date but which it has not redeemed shall continue to have all of the
powers, designations, preferences and relative participating, optional, and other special rights
(including, without limitation, the rights to accrue dividends) which such shares had prior to such
Redemption Date, until the aggregate Redemnption Price of such shares of Designated Preferred
Stock has been paid in full; provided, however, that dividends shall thereafter accrue on
outstanding shares of Designated Preferred Stock which the Corporation has become obligated to
redeem on any Redemption Date but which it has not redeemed, at the annual rate of (a) 8% or
(b) the prime rate plus 4%, whichever is greater (the “Default Rate™), based on the liquidation
value of such shares. The “prime rate” refemred to in the preceding sentence shall be the rate,
denoted as such, published as the base rate on corporate loans at large U.S. money centcr
commercial banks in the Wall Street Journal under “Money Rates™ on the applicable date and,
for purposes of adjustment thereafter, on the second Tuesday of each month.
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8.5.4 Redemption Procedures.

(A) A holder (“Electing Holder”) may elect to have his/herfits
outstanding shares of Designated Preferred Stock redeemed by giving written notice
thereof not Jess than 60 days prior to the date on which such redemption is to be made,
by certified mail, return receipt requested, or by reputable overnight courier, to the
Secretary of the Corporation at the Corporation’s principal office (the “Notice of
Redemption”). The Notice of Redemption shall set forth:

(i) the name and current address of the Electing Holder;

(ii)  if the Electing Holder is not the holder of record of the
shares of Designated Preferred Stock to be redeemed, the complete name of the
holder of record as indicated on the certificate(s) evidencing the shares of
Designated Preferred Stock to be redeemed, and a brief explanalion of the
Electing Holder’s source of title to the shares of Designated Preferred Stock to be
redeemed; and

(iii)  the number of outstanding shares of Designated Preferred
Stack to be redeemed (the Notice of Redemption need not specify the number of
PIK Dividend Shares that will be redeemed).

(B)  Within three (3) business days following receipt of the Notice of
Redemption, the Corporation shall mail a written notice (the “Redemption
Acknowledgment”) by certified mail, return receipt requested, or reputable overnight
courier, to the Electing Holder at the address set forth in the Notice of Redemption,
specifying the address to which the Electing Holder shall deliver certificates evidencing
the outstanding shares of Designated Preferred Stock to be redeemed and indicating
whether or not there are any defects or deficiencies in the Notice of Redemption (which
defects and deficiencies, if any, if not so identified, shall be deemed waived). Further,
the Corporation shall specify a Redemption Date which shall be no later than 60 days
following the Notice of Redemption. Upon the Corporation’s receipt, prior to the
Redemption Date, of certificates evidencing the outstanding shares of Designated
Preferred Stock to be redeemed, the Corporation shall promptly pay the amount due upon
redemption to the Electing Holder on the Redemption Date. Upon such payment, the
rights of the Electing Holder as a holder of the shares of Designated Preferred Stock so
redeemed shall cease and be of no further force or effect.

(C) In case fewer than the total number of shares represented by any
certificate are redeemed, a new certificate representing the number of unredeemed shares
will be issued to the holder thereof without ¢ost to such holder within 3 business days
after surrender of the certificate to the Corporation as provided above.

8.5.5 Dividends After Redemption Date; Rights of Shareholder. No
share of Designated Preferred Stock is entitled to any dividends accruing after the Redemption

Date on which the Redemption Price of such share is paid in full. On such Redemption Date, all
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rights of the holder of such share of Designated Preferred Stock as a holder of such share will
cease, and such share of Designated Preferred Stock will not be deemed to be outstanding.

856 Redeemed or Otherwise Acquired Shares. Any shares of

Designated Preferred Stock which are redeemed or otherwise acquired by the Corporation will
be canceled and will not be reissued, sold or transferred.

86  Voting Rights.

8.6.1 General. The holders of Designated Preferred Stock shall be
entitled to vote on all matters submitted to a vote of holders of Common Stock of the
Corporation as if such holders of Designated Preferred Stock held that number of shares of
Common Stock into which such outstanding shares of Designated Preferred Stock are then
convertible, including any Accrued PIK Dividend Shares. The holders of Designated Preferred
Stock shall be entitled to receive all notices of regular and special meetings of stockholders at
which corporate action is to be taken and to notice of corporatc action to be taken by written
congent, and to inspect and copy the Corporation’s stock books, as if such holders were holders
of Common Stock of the Corporation. At any meeting of stockholders of the Corporation, the
number of shares of Common Stock into which the Degignated Preferred Stock then outstanding
is convertible, shall be counted for the purposes of determining whether a quorum is present.
The PIK Dividend Shares shall have no voting rights except to the extent provided in the first
sentence of this Section 8.6.1.

8.6.2 Corporate Action Requiring Affirmative Vote of Holders of Series
A Preferred Stock and Series B Preferred Stock. So long as any shares of the Series A Preferred

Stock or the Series B Preferred Stock are outstanding, the Corporation shall not, without first
obtaining the consent, given in person or by proxy, either in writing or at any meeting called for
the purpose of obtaining the approval herein required, of the holders of at least a majority of the
then outstanding shares of each of the Series A Preferred Stock and the Series B Preferred Stock:

(A) amend, alter, change, or repeal any of the express terms and
provisions of the Series A Preferred Stock or the Series B Preferred Stock, in a manner
which would adversely affect the rights or preferences of the Series A Preferred Stock or
the Series B Preferred Stock, respectively, including any increase in the authorized
number of shares of any such series:

(B)  authorize, create or issue any shares of stock of any other class or
series, or authorize an increase in the authorized amount of any class or series of shares,
which shall rank in any respect on a parity with or senior to the Series A Preferred Stock
or the Series B Preferred Stock, as the case may be, or authorize, create or issuc any
obligations, bonds, notes, debentures, stock or other securities by their terms convertible
into shares of stock of any other class or series which rank in any respect on a parity with
or senior to shares of the Series A Preferred Stock or the Series B Preferred Stock. as the
case may be; or

(C} authotize any repurchase or redemption of Stock of the
Corporation, except as provided in Section 8.5 or Section 8.6.4(G).
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For the purpose of this Section 8.6.2, the holders of shares of Series A
Preferred Stock shall vote as onc class, and each holder of Serics A Preferred Stock shall be
entitled to one vote for each share held; the holders of shares of Series B Preferred Stock shall
votd as one class, and each holder of Series B Preferred Stock shall be entitled to one vote for
each share held.

8.6.3 Carporate Action Requiring Affirmative Vote of Holders of Serieg

C Preferred Stock, Serics D Preferred Stock and Series E Preferred Stock. So long as any shares
of Series C Preferred Stock, Series D Preferred Stock or Series E Preferred Stock are

outstanding, the Corporation shall not, without first obtaining the consent, given in person or by
proxy, either in writing or at any meeting called for the purpose of obtaining the approval herein
required, of the holders of at least a majority of the then outstanding shares of each of the Series
C Preferred Stock, Series D Preferred Stock and Series E Preferred Stock:

(A)  amend, alter, change, or repeal any of the express terms and
provisions of the Series C Preferred Stock, the Series D Preferred Stock or the Series E
Preferred Stock, as the case may be, in a manner which would adversely affect the rights
or preferences of the Series C Preferred Stock, the Series D Preferred Stock or the Series
E Preferred Stock, respectively, including any increase in the authorized number of
shares of such series;

(B)  authorize, create or issue any shares of stock of any other class or
series, or authorize an increase in the authorized amount of any class or series of shares,
which shall rank in any respect on a parity with or senior to the Series C Preferred Stock,
the Series D Preferred Stock or the Series E Preferred Stock, as the case may be, or
aathorize, create or issue any obligations, bonds, notes, debentures, stock or other
securities by their terms convertible into shares of stock of any other class or series which
rank in any respect on a parity with or senior to shares of the Series C Preferred Stock,
the Series D Preferred Stock or the Series E Preferred Stock, as the case may be; or

(C) authorize any repurchase or redemption of Stock of the
Corporation, except as provided in Section 8.5 or Section 8.6.4(G), sell shares of Scries C
Preferred Stock in excess of 260,154 shares, or sell shares of Series D Preferred Stock in
excess of 164,765 shares.

For the purpose of this Section 8.6.3, the holders of Series C Preferred
Stock shall vote as one class, and each holder of Series C Preferred Stock shall be entitled to one
vote for each share held; the holders of Series D Preferred Stock shall vote as one class, and each
holder of Series D Preferred Stock shall be entitled to one vote for each share held; the holders of
Series E Preferred Stock shall vote as one class, and each holder of Series E Preferred Stock shall
be entitled to one vote for each share held,

86.4 Corporate Action Requiring Affirmative Vote of Holders of
Designated Preferred Stock. So long as any shares of Designated Preferred Stock are

outstanding, the Corporation shall net, without first obtaining the consent, given in person or by
proxy, either in writing or at any meeting called for the purpose of obtaining the approval herein
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required, of the holders of an absolute majority of the then outstanding shares of Designated
Preferred Stock, voting together as a single class, and with respect only to items (A), (B), (C),
(E), (G), (H), (), (N) and (V) below, of the holders of a majority of the outstanding ghares of
Series C Preferred Stock and Series D Preferred Stock, each voting as a separate class:

(A)  amend or repeal any provision of the Corporation’s Certificate of
Incorporation or Bylaws;

(B)  increase or decrease (other than, as o any decrease, pursuant to
conversion, redemption or repurchase as authorized by the Corporation’s Certificate of
Incorporation) the number of authorized shares of any series of Preferred Stock;

(C) reclassify any Preferred Stock;

(D)  issue any shares of Common Stock or Preferred Stock other than
(i) pursuant to the conversion of Designated Preferrcd Stock, (ii) as contemplated in
Section 8.3 hereof, or (iii) Common Stock issuable upon the exercise of Options pursuant
to Approved Stock Option Plans;

(B) pay a dividend on or repurchase any shares of Common Stock,
except pursuant to the liquidation, conversion or redemption provisions hereof with
respect to the Designated Preferred Stock or as otherwise allowable pursuant to paragraph
(G) below;

(F)  pay or declare any dividend or make any distribution (either in
cash or property) upon any Junior Securities (other than dividends payable solely in the
sccurities in respect of which such dividends are paid);

(G) directly or through a Subsidiary redeem, retire, purchase or
otherwise acquire any Junior Securitics provided that upon approval of the Corporation’s
Board of Directors, the Corporation may redeem Options (or Common Stock previously
issued upon exercise of Options) issued to a Corporation employee as long as the
redemption price thereof during any fiscal year of the Corporation does not exceed
$100,000 for such employee;

(H) except as set forth in subparagraph (G) above, pay intv, set apart,
or make available any moneys or propenty for the purchase or redemption of any Junior
Securities;

04 pay a dividend on or repurchase any shares of Preferred Stock,
. other than the Designated Preferred Stock in accordance with the terms hereof, without
amendment hereafter;

(4)] recapitalize, reorganize, liquidate, file for bankruptcy, sell material
assets, or merge (except transactions in which the Corporation’s shareholders own a

majority of the securities of the surviving entity) or sell substantially all of the
Corporation’s assets where proceeds are less than 200% of the aggregate Liquidation
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Value and all accrued dividends (including required interest thereon) of the then
outstanding Designated Preferred Stock;

(K)  increase or decrease the size of the Board of Directors;

(L)  adopt any new stock option plan or employee stock ownership
plan:

(M) grant any stock options except Options issued under the 1999,
2000, 2001 and 2002 Stock Option Plans previously adopted by the Predecessor
Corporation and assumed by the Corporation pursuant to the Merger;

(N) enterinto any transaction with a related party;

(0) enter into any bank or non-trade indebtedness for borrowed money
or issue any debt securitics;

(P) loan money (provided that the advancement of expenses as
contemplated in Section 5 hereof (and other similar arrangements) is expressly not a loan
of money);

(Q) terminate officers,;

(R) increase compensation of officer employees more than 10% in any
year,

(S) make (i) any single capital expenditure (including through
purchase, capital lease or otherwise) in excess of $200,000 or (ii) capital expenditures in
any calendar year in excess of an aggregate of $1,000,000;

(T)  approve any legal settlement in excess of $25,000;

(U)  alter the method of keeping the Corporation’s books or accounting
practices; or

(V)  adopt a strategic or operating plan that changes the business of the
Corporation.
In any voting as required by this Section 8.6.4, each share of Designated
Preferred Stock shall have the number of votes equal to the number of shares of Common Stock
inta which such shares of Designated Preferred Stock are then convertible.

8.6.5 Election of Series AB Director. Notwithstanding any contrary ot
inconsistent provision of this Restatcd Certificate of Incorporation or the Bylaws of the
Corporation:

(A) So long as any shares of Series A Preferred Stock or Scrics B
Preferred Stock are outstanding, the Board of Directors of the Corporation shall in¢lude

one director (the “Series AB Director'") who is elected or appointed by the holders of a
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majority of the Series A Preferred Stock and the Series B Preferred Stock, voting as a
single class, with each share of the Series A Preferred Stock and the Series B Preferred
Stock having one vote. Any vacancy in the office of the Series AB Director shall be
filled only by the holders of the Series A Preferred Stock and the Series B Preferred
Stock. Except as herein provided, the authority, rights, privileges, duties and obligations
of the Series AB Director shall be no different than any other director.

(B) The Series AB Director may not be removed by any stockholders
other than by a majority vote (or majority written consent) of the holders of the Serics A
Preferred Stock and the Series B Preferred Stock, voting (or acting by written consent) as
a single class, and such removal may be with or without cause.

) The term of the Series AB Director shall not expire until his/her
successor has been elected and qualified.

8.6.6 Election of Series C Director. Notwithstanding any contrary or
inconsistent provision of this Restated Certificate of Incorporation or Bylaws of the Corporation:

(A)  So long as any shares of Series C Preferred Stock are outstanding,
the Board of Directors of the Corporation shall include one director (the “Senes C
Director”) who is elected or appointed exclusively by the holders of a majority of the
Series C Preferred Stock, with each share of Series C Preferred Stock having one vote.
Any vacancy in the office of the Series C Director shall be filled only by the holders of
the Series C Preferred Stock. Except as herein provided, the authonty, rights, privileges,
duties and obligations of the Series C Director shail be no different than any other
director.

(B) The Series C Director may not be removed by any shareholders
other than by a majority vote {or majority written consent) of the holders of the Scries C
Preferred Stock, voting (or acting by written consent) as a separate class, and such
removal may be with or without cause.

(C) The term of the Series C Director shall not expire until his/her
successor has been elected and qualified.

8.7 Conversion.

8.7.1 Optional Conversion; Automatic Conversion: Procedures.

(A) Optional Right to Convert. A holder of any outstanding share or
shares of Designated Preferred Stock shall have the right at any time, at such holder’s

option, to convert all or a portion of such shares into such number of fully paid and
nonassessable shares of Common Stock as is determined by dividing (i) the applicable,
aggregate Liquidation Value of the shares of such Designated Preferred Stock to be
converted by (ii) the applicable Conversion Price (as hereinafter defined) then in effect
for such Designated Preferred Stock. The conversion of any outstanding shares of
Designated Preferred Stock shall automatically and simultaneously include the
conversion of any PIK Dividend Shares thereon, as described in the preceding sentence.
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(B) Automatic Conversion. All outstanding shares of Designated
Preferred Stock, together with all PIK Dividend Shares thereon, shall be automatically
converted into Common Stock upon the closing of a Qualified Public Offering. The
number of shares of Common Stock into which the outstanding shares of Designated
Preferred Stock (and all PIK Dividend Shares thereon) shall be converted shall be
determined on the same basis as provided in the preceding paragraph. At the time of the
closing of a Qualified Public Offering, the certificates which theretofore evidenced shares
of the Designated Preferred Stock shall thereupan evidence only the right to receive the
shares of Common Stock and such other property, money or other thing of value into
which the Designated Preferred Stock (including the PIK Dividend Shares) is then
convertible.

(C)  Except as otherwise provided herein with respect to automatic
conversion upon closing of a Qualified Public Offering, each conversion of shares of
Designated Preferred Stock shall be deemed to have been effected as of the close of
business on the date on which the certificate or certificates representing the shares of
Designated Preferred Stock to be converted (other than PIK Dividend Shares) have been
surrendered for conversion at the principal office of the Corporation. At the time any
such conversion has been effected, the rights of the holder of the shares of Designated
Preferred Stock converted (including the PIK Dividend Shares thereon) as a holder of
Designated Preferred Stock shall cease and the Person or Persons in whose name or
names any certificate or certificates for shares of Common Stock are to be issued upon
such conversion shall be deemed to have become the holder or holders of record of the
shares of Common Stock represented thereby.

(D)  The conversion rights of any share of Designated Preferred Stock
subject 1o redemption hereunder shall terminate on the Redemption Date for such share
of Designated Preferred Stock unless the Corporation has failed to pay to the holder
thereof the Redemption Price thereof.

(E)  Notwithstanding any other provision hereof, if a conversion of
shares of Designated Preferred Stock is to be made in connection with a Material Event,
the conversion of any shares of Designated Preferred Stock may, at the election of the
holder thereof, be conditioned upon the consummation of such transaction, in which case
such conversion shall not be deemed to be cffective until such transaction has been
consummated.

(F)  As soon as possible after a conversion has been cffected the
Corporation shall deliver to the converting holder:

() a certificate or certificates representing the number of
shares of Common Stock issuable by reason of such conversion in such name or

names and such denomination or denominations as the converting holder has
specified; and

(i) a certificate representing any shares of Designated
Preferred Stock which were represented by the certificate or certificates delivered
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to the Corporation in connection with such conversion but which werc not
converted. :

(G) The issuance of certificates for shares of Common Stock upon
conversion of shares of Designated Preferred Stock shall be made without charge to the
holders of such Designated Preferred Stock for any issuance tax in respect thercof or
other cost incurred by the Corporation in connection with such conversion and the related
issuance of shares of Common Stock. Upon conversion of each share of Designated
Preferred Stock, the Corporation shall take all such actions as are necessary in order to
insure that the Common Stock issuable with respect to such conversion shall be validly
igsued, fully paid and nonassessable, and free and clear of all taxes, liens, charges and
encumbrances of the Corporation with respect to the issuance thereof.

(H) The Corporation shall not close its books against the transfer of
any Designated Preferred Stock or Common Stock issued or issuable upon conversion of
Designated Preferred Stock in any manner which interferes with the timely conversion of
such Designated Preferred Stack. The Corporation shall assist and cooperate with any
holder of shares of Designated Preferred Stock required to make any governmental filings
or obtain any governmental approval prior (0 of in connection with any conversion of
shares of Designated Preferred Stock hereunder (including, without limitation, making
any filings required to be made by the Corporation).

(I The Corporation shalt at all times reserve and keep available out of
its authorized but unissucd shares of Common Stock, solely for the purpose of issuance
upen the conversion of shares of the Designated Preferred Stock, such number of shares
of Common Stock as are issuable upon the conversion of all outstanding Designated
Preferred Stock (and all Accrued PIK Dividend Shares thereon). The Corporation shail
take all such actions as may be necessary to assure that all such shares of Common Stock
may be so issued without violation of any applicablc law or governmental regulation or
any requirements of any domestic securities exchange ot the Nasdaq National Market
upon which shares of Common Stock may be listed (except for official notice of issuance
which shall be immediately delivered by the Corporation upon each such issuance). The
Corporation shall not take any action which would cause the number of authorized but
unissued shares of Common Stock to be less than the number of such shares required to
be reserved hereunder for issuance upon conversion of the Designated Preferred Stock.

(J)  No fractional shares or scrip representing fractional shares shall be
issucd upon the conversion of any Designated Preferred Stock. With respect to any
fraction of a share of Common Stock called for upon any conversion, the Corporation
shall pay to the holder an amount in cash equal to such fraction multiplied by the then
Fair Value per share.

8.7.2 Conversion Price.

(A)  The initial “Conversion Price” for (i) the Series A Preferred Stock
shall be $7.275 per share, (ii) the Series A-2 Preferred Stock shall be $57.658 per share,

(iif) the Series B Preferred Stock shall be $18.018 per share, (iv) the Senies B-2 Preferred
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Stock shall be $57.658 per share, (v) the Series C Preferred Stock shall be $57.658 per
share, (vi) the Series D Preferred Stock shall be $65.890 per share, and (vii) the Series E
Preferred Stock shall be $60.69 per share. In order to prevent dilution of the conversion
rights granted under this Section 8.7, the Conversion Price shall be subject to adjustment
from time to time pursuant to this Section 8.7.2.

(B) If and whenever after the Merger Effective Date, the Corporation
issues or sells, or in accordance with Section 8.7.3 is deemed to have issued or sold, any
shares of its Common Stock for a consideration per share less than the Fair Value per
sharc immediately prior to the time of such issue or sale, then immediately upon such
issue or sale, or deemed issue or sale, the Conversion Price shall be reduced to the
Conversion Price determined by dividing (i} the sum of (a) the product derived by
multiplying the Fair Value per share in effect immediately prior to such issue or sale by
the number of shares of Common Stock Deemed Outstanding immediately prior to such
issue or sale, plus (b) the consideration, if any, received by the Corporation upon such
issue or sale, by (ii) the number of shares of Common Stock Deemed QOutstanding
immediately after such issue or sale.

(C) If and whenever on or after the Merger Effective Date, the
Corporation issues or sells, or in accordance with Section 8.7.3 is deemed 10 have issued
or sold, any shares of its Common Stock for a consideration per share less than the
Conversion Price with respect to any series of the Designated Preferred Stock, then
immediatcly upon such issue or sale, or deemed issue or sale, the Conversion Price for
such scries (but only such scries) shall be reduced to the Conversion Price determined by

multiplying the Conversion Price in effect immediately prior to such issuance or sale by a
fraction:

(i) the numerator of which shall be (a) the number of shares of
Common Stock Deerned Outstanding immediately prior to such issue or sale, plus
{b) the number of shares of Common Stock which the consideration received by
the Corporation for the total number of additional shares of Common Stock so

issued would purchase at the Conversion Price in effect immediately prior 1o such
issuance or sale, and

(ii)  the denominator of which shall be (a) the number of shares
of Common Stock Deemed Outstanding immediately prior to such issue or sale
plus the total number of additional shares of Commen Stock so issued.

(D) In the event that both subsections (B) and (C) above shall apply to
the sale or issuance or deemed sale or issuance by the Corporation, then the provisions
resuiting in the lower Conversion Price shall control.

8.7.3 Effect on Conversion Price of Certain Events. For purposes of

determining the adjusted Conversion Price under Section 8.7.2, the following shall be applicable:

(A) Issuance of Rights or Qptions. Except when pursuant to an
Approved Stock Option Plan, if the Corporation in any manner grants or sells any

22

TRADEMARK
REEL: 003918 FRAME.: 0894




FROM CORPORATION TRUST 302-655-24610 (MON) 12. 1703 18:17/8T. 18:13/N0. 4862069580 P 27

Options and the price per share for which Cornmon Stock is issuable upon the exercise of
such Options, or upon conversion or exchange of any Convertible Securities issuable
upon cxcrcise of such Options, is less than the applicable Conversion Price or the Fair
Value per share immediately prior to the time of the granting or sale of such Options,
then the total maximum number of shares of Common Stock issuable upon the exercise
of such Options or upon conversion or exchange of the total maximum amount of such
Convertible Securities issuable upon the exercise of such Options shall be deemed to be
outstanding and to have been issued and sold by the Corporation at the time of the
granting or sale of such Options. For purposes of this subsection, the “price per share for
which Common Stock is issuable” shal] be determincd by dividing (i) the total amount, if
any, received or receivable by the Corporation as consideration for the granting or salc of
such Options, plus the minimum aggregate amount of additional consideration payable to
the Corporation upon exercise of all such Options, plus in the case of such Options which
relate to Convcrtible Securities, the minimum aggregate amount of additional
consideration, if any, payable 1o the Corporation upon the issuance or sale of such
Convertible Securities and the conversion or exchange thereof, by (ii) the total maximum
number of shares of Common Stock issuable upon the exercise of such Options or upon
the conversion or exchange of all such Convertible Securities issuable upon the exercise
of such Options. No further adjustment of the Conversion Price shall be made when
Convertible Securities arc actually issued upon the exercise of such Options or when
Common Stock is actually issued upon the exercise of such Options or the conversion or
exchange of such Convertible Securities.

(B) [ssuance of Convertible Securities. If the Corporation in any
manncr issues or sells any Convertible Securities and the price per share for which
Common Stock is issuable upon conversion or exchange thereof is less than the
applicable Conversion Price or the Fair Value per share immediately prior to the time of
the issuc or sale of such Convertible Sccurities, then the maximum number of shares of
Common Stock issuable upon conversion or exchange of such Convertible Securities
shal? bc deemed to be outstanding and 1o have becn issued and sold by the Corporation at
the time of the issuance or sale of such Convertible Securities. For the purposes of this
subsection, the “price per share for which Common Stock is issuable” shall be
determined by dividing (i) the total amount received or receivable by the Corporation as
consideration for the issue or sale of such Convertible Sccurities, plus the minimum
aggregate amount of additional consideration, if any, payable to the Corporation upon the
conversion or exchange thereof, by (ii) the total maximum number of shares of Common
Stock issuable upon the conversion or exchange of all such Convertible Securitics. No
further adjustment of the Conversion Price shall be made when Common Stock is
actually issued upon the conversion or cxchange of such Convertible Securities.
Notwithstanding the foregoing to the contrary, if any such issue or sale of such
Convertible Securities is made upon exercise of any Options, the provisions of the

preceding paragraph (A), and not this paragraph (B), will apply.

(C)  Change in Option Price or Conversion Rate. If the exercise price
of Options granted other than pursuant to an Approved Stock Option Plan, the additional

consideration, if any, payable upon the conversion or exchange of any Convertible
Securities, or the rate at which any Convertible Securities are convertible into or
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exchangeable for Common Stock changes at any time, the applicable Conversion Price in
effect at the time of such change shall be immediately adjusted to the Conversion Price
which would have been in effect at such time had such Options or Convertible Securitics
still outstanding provided for such changed exercise price, additional consideration or
conversion rate, as the case may be, at the time initially granted, issued or sold. For
purposes of determining the adjusted Conversion Price of the Series A Preferred Stock, if
the tesms of any Option (other than any Option granted pursuant to an Approved Stock
Option Plan) or Convertible Security which was outstanding as of the Original Series A
Date of Issuance are changed in the manner described in the first sentence of this
paragraph (C), then such Option or Convertible Security and the Common Stock deemed
issuable upon cxercise, conversion or exchange thereof shall be deemed to have been
issued as of the date of such change; provided that no such change shall at any time cause
the Conversion Price hereunder to be increased. For purposes of determining the adjusted
Conversion Price of the Series B Preferred Stock, if the terms of any Option (other than
any Option granted pursuant to an Approved Stock Option Plan) or Convertible Security
which was outstanding as of the Original Series B Date of Issuance are changed in the
manner described in the first sentence of thiz paragraph (C), then such Option or
Convertible Security and the Common Stock deemed issuable upon exercisc, conversion
or exchange thereof shall be deemed to have been issued as of the date of such change;
provided that no such change shall at any time caus¢ the Conversion Price hereunder to
be increased. For purposes of determining the adjusted Conversion Price of the Series C
Preferred Stock, if the terms of any Option (other than any Option granted pursuant to an
Approved Stock Option Plan) or Convertible Security which was outstanding as of the
Original Series C Date of Issuance are changed in thc manner described in the first
sentence of this paragraph (C), then such Option or Convertible Security and the
Common Stock deemed issuable upon exercise, conversion or exchange thereof shall be
deemed to have been issued as of the date of such change; provided that no such change
shall at any time cause the Conversion Price hereunder to be increased. For purposes of
determining the adjusted Conversion Price of the Series D Preferred Stock, if the terms of
any Option {other than any Option granted pursuant to an Approved Stock Option Plan)
or Convertible Security which was ouistanding as of the Original Series D Date of
Issuance are changed in the manner described in the first sentence of this paragraph (C),
then such Option or Convertible Security and the Common Stock deemed issuable upon
exercise, conversion or exchange thercof shall be deemed to have been issued as of the
date of such change; provided that no such change shall at any time cause the Conversion
Price hereunder to be increased. For purposes of determining the adjusted Conversion
Price of the Series E Preferred Stock, if the terms of any Option (other than any Option
granted pursuant to an Approved Stock Option Plan) or Convertible Security which was
outstanding as of the Original Series E Date of Issuance are changed in the manner
described in the first sentence of this paragraph (C), then such Option or Convertible
Security and the Common Stock deemed issuable upon exercise, conversion or exchange
thereof shail be deemed to have been issued as of the date of such change; provided that
no such change shall at any time cause the Conversion Price hereunder to be increased.

(D) Trgatment of Expired Options and Unexercised Convertible
Securities. Upon the expiration of any Option (other than any Option granted pursuant to

an Approved Stock Option Plan) or the termination of any right (o convert or exchange
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any Convertible Security without the exercise of any such Option or right, the Conversion
Price then in effect hereunder shall be adjusted immediately to the Conversion Price
which would have been in effect at the time of such expiration or termination had such
Option or Convertible Security, to the extent outstanding immediately prior to such
expiration or termination, never been issucd. For purposes of this Section 8.7.3, the
expiration or termination of any Option (other than any Option granted pursuant to an
Approved Stock Option Plan) or Convertible Security which was outstanding as of the
Original Series A Date of Issnance, the Onginal Series B Date of Issuance, the Original
Series C Date of Issuance, the Original Series D Date of Issuance, or the Original Series
E Date of Issuance, as applicable, shall not cause the Conversion Price hercunder to be
adjusted unless, and only to the extent that, a change in the terms of such Option or
Convertible Security caused it to be deemed to have been issued after the Original Series
A Date of Issuance, the Original Series B Date of Issuance, the Original Series C Date of
Issuance, the Original Series D Date of Issuance or the Original Series E Date of
Issuance, as applicable.

() Calculation of Consideration Received. If any Common Stock,
Option or Convertible Security is issued or sold or deemed to have been issued or sold for
cash, the consideration received therefor shall be decmed to be the amount received by
the Corporation therefor (net of discounts, commissions and related expenses). If any
Common Stock, Option or Convertible Security is issued or sold for a consideration other
than cash, the amount of the consideration other than cash received by the Corporation
shall be the fair value of such consideration, except where such consideration consists of
securities, in which case the amount of consideration received by the Corporation shall be
determined as of the date of receipt in the manncr sct forth in the definition of the term
“Fair Value.” If any Common Stock, Option or Convertible Security is issued to the
owners of the non-surviving entity in connection with any merger in which the
Corporation is the surviving company, the amount of consideration therefor shall be
deemed to be the fair value of such portion of the net assets and business of the non-
surviving entity as is attributable to such Common Stock, Option or Convertible Security,
as the case may be. The fair value of any consideration other than cash and securities
shall be determined jointly by the Corporation and the holders of a majority of the then
outstanding shares of each series of the Designated Preferred Stock. voting as separate
classes. If such parties are unable to reach agreement within a reasonable period of time,
the fair value of such consideration shall be determined by an independent appraiser
experienced in valuing such type of consideration jointly selected by the Corporation and
the holders of a majority of the then outstanding shares of cach series of the Designated
Preferred Stock, voting as separate classes. The determination of such appraiser shall be
final and binding upon the parties, and the fees and expenses of such appraiser shal} be

borne by the Corporation.
(F) Integrated Transactions. In case any Option is issued in

connection with the issuc or sale of othcr securities of the Corporation, together
comptising one integrated transaction in which no specific consideration is allocated to
such Option by the parties thereto, consideration shall be allocated to such Option by the
Board of Directors of the Corporation on a reasonable basis.
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(G) Treasury Shares. The number of shares of Common Stock
outstanding at any given time shall not include shares owned or held by or for the account
of the Corporation or any Subsidiary, and the disposition of any shares so owned or held
shall be considered an iggue or sale of Common Stock.

()  Record Date. If the Corporation takes a record of the holders of
Common Stock for the purpose of entitling thern (i) to receive a dividend or other
distribution payable in Common Stock, Options or in Convertible Securities or (ii) to
subscribe for or purchase Common Stock, Options or Convertible Securities, then such
record date shall be deemed to be the date of the issue or sale of the shares of Common
Stock deemed to have been issued or sold upon the declaration of such dividend or upon
the making of such other distribution or the date of the granting of such right of
subscription or purchase, as the case may be.

8.7.4 Subdivision or Combination of Common Stock. Notwithstanding
any provision of this Section 8.7 to the contrary, if the Corporation at any time subdivides (by
any stock split, stock dividend, recapitalization or otherwise) one or more series of its
outstanding shares of Common Stock into a greater number of shares, the applicable Conversion
Price for each series of the Designated Preferred Stock in effect immediately prior to such
subdivision shall be proportionately reduced, and if the Corporation at any time combines (by
reverse stock split or otherwise) one or more series of its outstanding shares of Coramon Stock
into a smaller number of shares, the applicable Conversion Price for cach series of the
Designated Preferred Stock in effect immediately prior to such combination shall be
praportionately increased.

8.7.5 Reorganization, Reclassification, Consolidation, Merger or Sale.
Any recapitalization, reorganization, reclassification, consolidation, merger, sale of all or
substantially all of the Corporation’s assets or other transaction, which is effected in such a
manner that the holders of Common Stock are entitled to receive (either directly or upon
subsequent liquidation) stock, securities or assets with respect to or in exchange for Common
Stack, is referred to herein as an “Organic Change.™ Prior to the consummation of any Organic
Change, the Corporation shall make appropriate provisions (in form and substance satisfactory to
the holders of a majority of the then outstanding shares of each serics of the Designated Preferred
Stack, voting as separate classes with one vote per share) to insure that each holder of shares of
Designated Preferred Stock shall thereafter have the right to acquire and receive, in lieu of or in
addition to (as the case may be) the shares of Common Stock immediately theretofore acquirable
and receivable upon the conversion of such holder’s shares of Designated Preferred Stock, such
shares of stock, securities or assets as such holder would have received in connection with such
Organic Change if such holder had coniverted his/herfits Designated Preferred Stock immediately
prior to such Organic Change. In each such cese, the Corporation shall also make appropriate
provisions {in form and substance satisfactory to the holders of a majority of the then outstanding
shares of each series of the Designated Preferred Stock, voting as separate classes with one vote
per share) to insure that the provisions of this Section 8.7 shall thereafter be applicable to the
Degignated Preferred Stock (including, in the case of any such consolidation, merger or sale in
which the successor entity or purchasing entity is other than the Corporation, an immediate
adjustment of the Conversion Price to the value for the Common Stock reflected by the terms of

such consolidation, merger or sale, and a corresponding immediate adjustment in the number of

26

TRADEMARK
REFEIL : 003918 FRAMF: 0898




FROM CORPORATION TRUST 302-655-2481( (MONJ 12. 1703 18:18/8T. 18:13/N0. 4862069580 P 3

shares of Common Stock acquirable and receivable upon conversion of Designated Preferred
Stock, if the value so reflected is less than the Fair Value per share immediately prior to such
consalidation, merger or sale). The Corporation shall not effect any such consolidation, merger
or sale, unless prior to the consummation thereof, the successor entity (if other than the
Corperation) resulting from consolidation or merger or the entity purchasing such assets assumes
by written instrument (in form and substance reasonably satisfactory to the holders of a majority
of the then outstanding shares of cach series of the Designated Preferred Stock, voting as
separntle classes with one vote per share), the obligation to deliver to each such holder such
shares of stock, securitics or assets as, in accordance with the foregoing provisions, such holder
may be entitled to acquire.

8.7.6 Certain Events. If any event occurs of the type contemplated by
the provisions of this Section 8.7 but not expressly provided for by such provisions (including,
without limitation, thc granting of stock appreciation rights, phantom stock rights ar other rights
with equity features), then the Corporation’s Board of Directors shall make an appropriate
adjustment in the applicable Conversion Price so as to protect the rights of the holders of
Designated Preferred Stock; provided that no adjustrnent shall be made in connection with any
stock appreciation rights or phantom stock rights pranted to employees pursuant to employee
benefit plans approved by the Corporation’s Board of Directors; and provided further that no
such adjustment shall increase the applicable Conversion Price ag otherwise determined pursuant
10 this Section 8.7 or decrease the number of shares of Common Stock issuable upon conversion
of each share of Designated Preferred Stock.

8.7.7 Notices. Upon reasonabiec written request from a holder of shares
of any series of Designated Preferred Stock, the Corporation shall give written notice to all
holders of such series, setting forth in reasonable detail and certifying the calculation of any
adjustment of the applicable Conversion Price for such series of Designated Preferred Stock.

88  Registration of Transfer. The Corporation will keep at its principal office
a rogister for the registration of shares of Preferred Stock. Upon the surrender of any certificate
representing shares of Preferred Stock at such place, the Corporation will, at the request of the
record holder of such certificate, execute and deliver (at the Corporation’s expense) a new
certificate or certificates in exchange therefor representing in the aggregate the number of shares
represented by the surrendered certificate. Each such new certificate will be registered in the
name of such transferee and will represent such number of shares as is requested by the holder of
the surrendered certificate and will be substantially identical in form to the surrendered
certificate, and dividends will accrue on the shares of Preferred Stock represented by such new
certificate from the date to which dividends have been fully paid on such shares of Prefcrred
Stock represented by the surrendered certificate. ‘

8.9  Replagement. Upon receipt of evidence reasonably satisfactory w0 the
Corporation (an affidavit of the registcred holder will be satisfactory) of the ownership and the
loss, theft, destruction or mutilation of any certificate evidencing shares of Preferred Stock, and
in the case of any such loss, theft or destruction, upon receipt of indemnity reasonably
satusfactory to the Corporation, or, in the case of any such mutilation upon surrender of such
certificatc, the Corporation will (at its expense) execute and deliver in lieu of such certificate a

new certificate of like kind representing the number of shares of Preferred Stock of such series
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represented by such lost, stolen, destroyed or mutilated certificate and dated the date of such lost,
stolen, destroyed or mutilated certificate, and dividends will accrue on the Preferred Stock
represented by such new certificate from the date to which dividends have been fully paid on

such last, stolen, destroyed or mutilated cerificate.

8.10 Amendment and Waiver. Subject to the additional provisions of Sections
8.6.2, 8.6.3 and 8.6.4 hereof, no amendment, modification or waiver will be binding or effective
with respect to any of the provisions of this Amended and Restated Certificate of Incorporation
stating the number, designation, relative rights, preferences and limitations of any series of the
Preferred Stock, without the prior written consent of the holders of 2 majority of the shares of
such series then outstanding.

8.11 Notices. Exccpt as otherwise expressly provided herin, all notices
referred to herein will be in writing and will be delivered by registered or certified mail, return
receipt requested, postage prepaid and will be deemed to have been given four business days
after being deposited in the mail (A) to the Corporation, at its principal executive offices and (B)
to any shareholder, at such holder’s address as it appears in the stock records of the Corporation
(unless otherwise indicated in writing by any such holder).

IN WITNESS WHEREOF, GTx, Inc. has caused this Amended and Restated Centificate
of Incorporation to be signed on its behalf by the undersigned officers, thereunto duly authorized,
this 26® day of November, 2003. That this Certificate shall be effective at 12:01 am,,

Central Time, on (Yember ( . 2003.

GTx, Inc.

Renry P. | \
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Secretary of State
Division of Business Services
312 Eighth Avenue North
6th Floor, William R. Snodgrass Tower
Nashville, Tennessee 37243

TO:

CFS

8161 HIGHWAY 100
#172

NASHVILLE, TN 37221

ISSUANCE DATE: 12/22/2008
REQUEST NUMBER: 08357113

CHARTER/QUALIFICATION DATE: 09/24/1997
STATUS: MERGED

CORPORATE EXPIRATION DATE: PERPETUAL
CONTROL NUMBER: 0338128

JURISDICTION: TENNESSEE

REQUESTED BY:

CFS

8161 HIGHWAY 100
#172

NASHVILLE, TN 37221

I, RILEY C DARNELL, SECRETARY OF STATE OF THE STATE OF TENNESSEE DO HEREBY CERTIFY THAT

"GTX, INC."

WAS INCORPORATED OR QUALIFIED TO DO BUSINESS IN THE STATE OF TENNESSEE ON THE

ABOVE DATE, AND THAT THE ATTACHED DOCUMENT(S) WAS/WERE FILED IN OFFICE ON THE

DATE(S) AS BELOW INDICATED:

REFERENCE DATE FILED
NUMBER
4971-0360 1172672003

FOR: REQUEST FOR COPIES

FROM:

CAPITAL FILING SERVICE (CFS)
8161 HIGHWAY 100

#172

NASHVILLE, TN 37221-0000

§5-4458

FILING TYPE

FILING ACTION
NAM DUR STK PRN OFC AGT INC MAL FYC

ON DATE: 12/22/08

FEES
RECEIVED: $80.00 $0.00
TOTAL PAYMENT RECEIVED: $80.00

RECEIPT NUMBER: 00004506721
ACCOUNT NUMBER: 00101230

RILEY C. DARNELL
SECRETARY OF STATE
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i 13 ARTICLES OF MERGER
' g OF
GTX.INC..
oz a Tennessee corporation
INTO
GTX.INC..
a Delaware corporation
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Pursuant to the provistons of Section 48-21-107 of the Tennessee Business Corpuoration
Act (the "TBCA™) and Section 252 of the Delaware General Corporation § aw (the “DGCL™).
GTx. Inc.. o Tennessee corporation (“GTx-Tennessee”) and GTx, Inc.. a Delaware corpuration
¢"GTx-Delaware™). on this 26% duy of November, 2003. do hereby adopt the following Articles
of Merger for the purpose of merging GTx-Tennessee with and nto GTx-Delaware (the
“Merger™y:

FIRST: The Agrcement and Plan of Merger for merging GTx-Tennessee with and mto
GTx-Delaware. the surviving corporation in the Merger. is attached hercto as Exhibit A and
mude 4 part hercof (the “Plan of Merger™).

SECOND: Approval of the Plun of Merger by the sharcholders of GTx-Tennessee is
required by the TBCA. The Plan of Merger was approved and adopted by the affirmative vote of
the required percentage of all of the voles entitled 1o be cast by each voting group having the
right to vote separatcly on the Plan of Merger and the votes cast by the outstanding shares
otherwise entitled to vote thercon. pursuant to the unanimous written consent of all sharcholders
of GTx-Tennessce dated November 2% . 2003.

THIRD: Asto GTx-Delaware. the Plan of Merger and the performance of its 1erms were
duly authorized by alf uction required by the laws of the State of Delaware and by the Certificate
of Incorporation of GTx-Delaware.

FOURTH: These Articles of Merger and the Plan of Merger shall be effeclive at

12:01 a.m., Central Time. on December | . 2003,

The next page is the sienature page
£ g pag

ok ki
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IN WITNESS WHEREOF. the panties have executed these Articles of Merger und
caused the same 1o be duly delivered on their behalf on the day and vear first above written.

GTx. Inc..
a Tennessec corporation

.

Name: Dr. :\1ilc};ell § Steiner
Title: Vice-Chairman and Chief Executive Ofticer

GTx, Inc..
a Deluware corporation

B_\M—A A. M
Name: Dr. Mitchell S. Steiner
Title: Vice-Chairman and Chief Executive Officer

a
3
.
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EXHIBIT A

Agreement and Plan of Merger

5047462.2
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AGREEMENT AND PLAN OF MERGER
BETWEEN
GTx. INC.,
ADELAWARE CORPORATION.
AND
GTx INC..
A TENNESSEE CORPORATION

THIS AGREEMENT AND PLAN OF MERGER duted this ____ dav of November,
2003 (this “Agreement™ by and bewween GTx. Inc.. a Delaware corporation (“GTx-Delavare™),
and GTX. Inc.. a Tennessee corporation "GTx-Tennessee™). GTx-Delaware and GTx-Tennessee
are sonsetimes herernafter collectively referred o as the “Constiwent Corporations.™

RECITALS:
A GTx-Delaware is a corporution organized and existing under the laws of the State

of Delaware and s authorized o issue an aggregate of 100 shares of common stock. $.001 par
value per share ("Delaware Common Stock™. As of the dute hereof, 100 shares of Delaw are
Commaon Stock are issued and outstanding. all of which shares are held by GTx-Tennessce.

B. GTx-Tennessee is a corporation organized and existing under the laws of the State
of Tennessce and is authorized to issue an aggregate of (i) 10.000.000 shares of common stock.
no par value per share (“Tennessee Common Stock™). and (ii) 1.975.000 shares of preferred
stock. no par vulue per share. of which 200,650 shures are designated 8% Series A Cumulative
Convertible Preferred Stock (“Tennessce Series A Preferred Stock™). 140.000 shares are
designated 8% Series A-2 Cumulative Convertible Preferred Stock (“Tennessce Series A-2
Preicrred Stock™. 277.500 shares are designated 8% Series B Cumutative Convertible Preferred
Stock (“Tennessce Series B Preferred Stock™), 157.500 shares are designated 8¢ Seres B-2
Cumulative Convertible Preferred Stock (“Tennessee Series B-2 Preferred Stock™). 430.000
shares are designated 8% Series C Cumulative Convertible Preferred Stock (“Tennessee Series C
Preferred Stock™). 300.000 shares are designated 8% Series D Cumulative Convertible Preferred
Stock (“Tenncssee Series D Preferred Stock™). and 450,000 shares are designated 8% Series E
Cumulative Convertible Preferved Stock (“Tennessee Series E Preferred Stock™). As of the date
hereof. the issued and outstanding capital stock of GTx-Tennessee consists of (a) 910.000 shares
of Tennessee Comrion Stock. (b) 200,000 shares of Tennessee Series A Preferred Stock, (c)
277.500 sharcs of Tennessee Series B Preferred Stock. (d) 260,154 shares of Tennessee Series C
Preferred Stock. (e) 164,765 shares of Tennessee Series D Preferred Stock. and (f) 329,536
shares of Tennessce Series E Preferred Stock.

C. Upon the Effective Date of the Merger (as hereinafter defined), GTx-Delaware. as
the Surviving Corporation (as hereinafter defined), will be authorized to issue an aggregate of (j)
10,000.000 shares of common stock, $.001 par value per share (“Surviving Corporation
Common Stock™. and (ii) 1,975,000 shares of preferred stock, $.001 par value per share, of
which 200.0c0 shares will designated 8% Series A Cumulative Convertible Preferred Stock
("Surviving Corporation Series A Preferred Stock™), 140,000 shares will be designated 8%
Series A-2 Cumulative Convertible Preferred Stock (“Surviving Corporation Series A-2
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Preterred Stock™. 277500 shares will be designated §4 Series B Cumulative Convertible
Preferred Stock e"Surviving Corporation Senes B Prefeired Stack™ 1. 157.500 shares will be
designated 8% Senes B-2 Cumulative Convertible Preferred Stoek 7Survivine Comporation
Series B-2 Preferred Stock™. 430,000 shares will he designated 8% Series ¢ Cumulative
Converuble Preferred Stock ¢°Sunvivimg Corporation Series C Preferred Stockh ™). 300,000 shares
will be destgnated §¢7 Sertes D Cumulatine Comvertible Pre “erred Stock ("Sunvivine Corporation
Series D Preterred Stock™. and 430,000 shares will be designated 8% Series E Cumulative
Converoble Preferred Stock ¢'Survivang Corporation Series E Preferred Stoek ™.

D. The Board of Directors of GTh-Temessee has determimed that. for the purpose of
effecting the remeorporation of GTy-Tennessee in the State of Delawire. 1t 1~ advisuble and in
the bestnterests of GTa-Tennessee that it merge with and imto GTx-Delaw are upon the terms
and condivons herem provided.

I The respective Bourds of Directors of the Constituent Corporations have approsed
this Agicement and e directed that this Agreement be submitted to a sote of their respectise
sharcholders and exccuted by the undersigned otficers.

G. The merger of GTa-Tennessee with and mio GTx-Delaware 15 imtended to quahty
as a4 mere change inadentity, form or place or organization under section 368l XF) of the
Internud Revenue Code of 1986. as amended (the “Code™).

NOW. THEREFORE. i consideration of the mutual agreements und covenants set
forth herem. GTx-Delaware and GTx-Tennessee hereby agree as follows:

ARTICLE L
THE MERGER

Section 1.1 Merger. In accordance with the provisians of this Agreement. the
Delaware General Corporation Law and the Tennessee Business Corporation Act. GTx-
Tennessee shall be merged with and into GTx-Delas ere (the “*Merger™). whercupon the sCparate
existence of GTx-Tennessee shall cease and GTx-Delaware shall be the surviving corporation
thereinatter sometimes referred to as the “Surviving Corporation™). Upon the Effective Date of
the Merger (a) the ~ame of the Surviving Corporation shall be “GTx, Inc.” and (b) the address of
the Surviving Corporation shall be 3 Nonh Dunlap Street. 3™ Floor. Van Vieet Building.
Memphis, Tennessee 38163,

Section 1.2 Filing and Effectiveness. The Merger shall become effective when the
following actions shall huve been completed:

{a) this Agreement and the Merger shall have been adopted and approved by
the shareholders of the Constituent Corporations in accordance with the requirements of the
Delaware C.neral Corporation Law and the Tennessee Business Corporation Act. as the case
¥ may be:
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Aot the condinons precedent o e consummation of the Merger

specitied i this Agreement shall have been satisfied or duly waived by the party enutled
satstaction thereof:

1y

() an- executed Certificate of Merger wr an executed counterpart of ths
Agreement mecting the requirements of the Delaware Gener) Corporation Law shall have heen
fled wath the Secretary of State of thie State of Delaware: and

tdy executed Articles of Merger mecting the requiremenis of the Tennessee
Business Camoranon Act shall have been filed with the Secretary of State of the State of
Tennessee.

The date and time when the Merger shall become effectve. as aforesaid. are
heren reterred toas the “Ettective Date of the Mereer.”

Section 1.3 Eftect of the Merger.  Upon the Effectine Date of the Merger, the
separate eanstence o GTv-Tennessee shadl cease. and GTx-Delaware. us the Surviving
Corporation. ¢ shall continue to possess all of ity assets. rights. powers and property as
comstitited immediatels pnor o the Effective Date of the Merger: by shall be subject 1o all
actions previousty tuhen by s ant GTy-Tennessee’s Bourd of Directors: (¢1 shull succeed,
without other transter. 1o all of the asscls. nghts, powers and property of GTy-Tennessee in the
nunner more fully set torth in Scction 259 of the Delaware General Corporation Law: (d) shall
continue to be suhject W alt of ws debts. liabilitics and obligations us constituted immediately
prior o the Effective Date of the Merger: and (e shall succeed. without ather transfer. o all of
the debts. fiabilitics and obligations of GTx-Tennessee in the same manner as if GTx-Delaware
had 1sell incurred them. all us more fully provided under the applicable provisions of the
Deluware General Corporation Law and the Tennessee Business C orporation Act,

ARTICLEIL
CHARTER DOCUMENTS. DIRECTORS AND OFFICERS

Section 2.1 Certiticate of Incorporation. Upon the Effective Date of the Merger. the
Restated Certificate of Incorporaiion in the form attached hereto as Exhibit A shall be the
Certificate of Incorporation of the Surviving Corporation until duly amended in accordance with
the provisions theree: and applicable law,

Section 2.2 Bvlaws. The Bylaws of GTx-Delaware in effect immediately prior to the
Effective Date of the Merger shall continue in full force and effect as the Byvlaws of the
Surviving Corporation until duly amended in accordance wih the provisions thercof and
applicable law.

Section 2.3  Directors and Officers. The directors and officers of GTx-Delaware
immediately prior to the Effective Date of the Merger shall be the directors and officers of the
Surviving Co.poration, and such directors and officers shall serve until their successors shall
have been duiy elected and qualified or until as otherwise provided by law, the Centificate of
Incorporation of the Surviving Corporation or the Bylaws of the Survi ving Corporation.
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ARTICLE 1IL
MANNER OF CONVERSION OF SHARES

Section 3.1 GTx-Tennessee Common Stock. Upon the Effective Date of the Merger.
cach shure of Tennessee Common Stock issued and outstanding immediately prior thereto shall,
by virtue of the Merger and without any action by the Constiuent Corporations. the holder of
such shares or uny other person. be converted into und exchanged for vae ¢ 1) tully pad and
nonassessable share of Surviving Corporation Common Stock.

Section 3.2 GTI'x-Tennessee Preferred Stock.

() Upon the Effective Date of the Merger. cach share of Tennessee Series A
Preferred Stock issued and owstanding immediately prior thereto shall. by virtue of the Merger
and without any action by the Consutuent Corporations, the holder of such shares or any other
person. be comverted into and exchanged for one (13 fully paid and nonassessable share of
Surviving Corporation Serics A Preferred Stock,

h Upon the Effective Date of the Merger, cach share of Tennessee Serics B
Preferred Stock issued and outsta.ding immediately prior thereto shall, by virtue of the Merger
and without any action by the Constituent Corporations, the holder of such shares or any other
person, be converted into and exchanged for one (1) fully paid and nonasscssable share of
Surviving Corporation Series B Preferred Stock.

() Upon the Effective Date of the Merger. cach share of Tennessee Series C
Preferred Stock issued and outstanding immediately prior thereto shall. by vire of the Merger
and without any action by the Constituent Corporations. the holder of such shares or any other
person, be converted into and exchanged for one (1) fully paid and nonassessable share of
Surviving Corporation Series C Preferred Stock.

(d) Upon the Effective Date of the Merger, each sharc of Tennessce Series D
Preferred Stock issued and outstanding immediately prior thereto shall, by virtue of the Merger
and without any action by the Constituent Corporations. the holder of such share s any other

person. be converted into and exchanged for one (1) fully paid and nonassessable share of
Surviving Corporat:on Series D Preferred Stock.

) Upon the Effective Date of the Merger, each share of Tennessee Series E
Preferred Stock issued and outstanding immediately prior thereto shall, by virtue of the Merger
and without any action by the Constituent Corporations. the holder of such shares or any other

person, be converted into and exchanged for onc (1) fully paid and nonassessable share of
Surviving Corporation Series E Preferred Stock.

Section 3.3  GTx-Tenuessee Options, Warrants and Stock Purchase Rights Upon

the Effective Date of the Merger. the Surviving Corporation shall assume the rights and
obligations of GTx-Tennessee under, and the Surviving Corporation shall continue, the stock
option plans (including the 1999 Stock Option Plan, the 2000 Stock Option Plan. the 2001 Stock
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Option Plan and the 2002 Stock Option Plan) and all other employee benefit plans of GTx-
Tennessee. Euch outstanding and unexercised option. warmant or other right to purchase
Tennessee Common Stock shall become an option, warrant or right 1o purchase Surviving
Corporation Common Stock on the basis of one (1) shure of Surviving Corporation Common
Stock for cach share of Tennessee Common Stock issuable pursuant to any such option. warrant
or right on the same terms and conditions and a1 an exercise price per share equal 1o the exercise
price per share applicable io any such GTx-Tennessee option. warrant or right immediately prior
to the Effective Date of the Merger. A number of shares of Surviving Corporation Common
Stock shaltl be reserved for issuance upon the exercise of options. warrants and rights equal to the
number of shares of Tennessce Common Stock so reserved immediately prior to the Effective
Dute of the Merger.

Section 3.4 GTx-Delaware Common Stock. Upon the Effective Date of the Merger.
each share of Delaware Common Stock issued and outstanding immediately prior thereto shatl.
by virtue of the Merger and without any action by the Constituent Corporations. the holder of
such shares or any other person, be canceled and returned 1o the status of authorized but unissued
shares of Surviving Corporation Common Stock.

Section 3.5 Exchange of Certificates.

(@) After the Effective Date of the Merger. each holder of an outstunding
certificate representing shares of Tennessee Common Stock. T enncssec Scries A Preferred
Stock, Tennessce Series B Preferred Stock, Tennessee Series C Preferred Stock, Tennessee
Series D Preferred Stock or Tennessec Series E Preferred Stock may. at such holder’s option,
surrender the same for cancellution to such entity as the Surviving Corporation may designate as
exchange agent (the “Exchange Agent”). and each such holder shall be entitled to receive in
cxchange therefor a centificute or certificates representing the number of shares of Surviving
Corporation Common Stock, Surviving Corporation Series A Preferred Stock. Surviving
Corporation Series B Preferred Stock. Surviving Corporation Series C Preferred Stock.
Surviving Corporation Series D Preferred Stock or Surviving Corporation Series E Preferred
Stock, as applicable, into which the surrendered shares were converted, or to which such holder
was otherwise entitled, as herein provided. Until so surrendered, each outstanding certificate
theretofore representing sharcs of Tennessee Common Stock, Tennessee Series A Preferred
Stock, Tennecssee Series B Preferred Stock, Tennessee Series C Preferred Stock, Tennessee
“series D Preferred Stock or Tennessee Series E Preferred Stock shall be deemed for all purposes
to represent the number of shares of Surviving Corporation Common Stock, Surviving
Corporation Series A Preferred Stock, Surviving Corporation Series B Preferred Stock.
Surviving Corporation Series C Preferred Stock, Surviving Corporation Series D Preferred Stock
or Surviving Corporation Series E Preferred Stock, as applicable, into which such shares of GTx-
Tennessee were converted in the Merger and which the holder of such certificate was otherwise
entitled to receive pursuant to this Agreement.

(b)  The registered owner on the books and records of the Surviving
Corporation or the Exchange Agent of any such outstanding certificate shall, until such
certificate shall have been surrendered for transfer or conversion or otherwise accounted for to
the Surviving Corporation or the Exchange Agent, have and be entitled 1o exercise any voting
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and other rights with respect to and to reccive dividends and other distributions upon the shares
of Surviving Corporation Common Stock. Surviving Corporation Series A Preferred Stock,
Surviving Corporation Series B Preferred Stock. Surviving Corporation Series C Preferred
Stock, Surviving Corporation Series D Preferred Stock or Surviving Corporation Scries E
Preferred Stock. us applicable. represented by such outstanding certificate as provided above.

(c) Each certificate representing stock of the Surviving Corporation so issued
in the Merger shall bear the same legends. if any. with respect to the restrictions on
transterability that appeared on the certificates of GTx-Tennessee so converted and given in
exchange thereforc. unless otherwise determined by the Board of Dircctors of the Surviving
Corporation in compliance with applicable laws.

(d) If any certificates for shares of stock of the Surviving Corporation is to be
issued in a name other than that in which the centificate surrendered in exchange therefore is
registered. it shalt be a condition of issuance thereof that the certificate so surrendered shall be
properly endorsed and otherwise in proper form for transfer, that such transfer otherwise be
proper and that the person requesting such transfer pay 1o the Exchange Agent any transfer or
other taxes payable by rcason of issuance of such new cenificate in a name other than that of the
registered holder of the certificate surrendered. or established to the satisfaction of the Surviving
Corporation that such tax has been yiaid or is not payable.

ARTICLETYV.
GENERAL PROVISIONS

Section 4.1  Covenants of GTx-Delaware. GTx-Delaware covenants and agrees that,
at or before the Effective Date of the Merger, it will:

(a) qualify to do business as a foreign corporation in the State of Tennessee
and in connection therewith appoint an agent for service of process as required under the
applicable provisions of the Tennessce Business Corporation Act; and

(b)  take all such other actions as may be required by the Delaware General
Corporation Law and the Tennessee Business Corporation Act to effect the Merger.

Section 4.2  Further Assurances. From time to time, as and when required by GTx-
Delaware or by its successors or assigns, there shall be executed and delivered on behalf of GTx-
Tennessee such deeds and other instruments, and there shall be taken or caused to be taken by it
such further and other actions as shall be appropriate or necessary in order to vest or perfect in or
confirm of record or otherwise by GTx-Delaware the title to and possession of all the property,
interests, assets, rights, privileges, immunities, powers, franchises and authority of GTx-
Tennessee and otherwise to carry out the purposes of this Agreement, and the officers and
directors of GTx-Delaware are fully authorized in the name and on behalf of GTx-Tennessee or

otherwise to 1al:e any and all such action and to execute and deliver any and all such deeds and
other instruments.
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Section 4.3  Abandonment. At any time before the Effective Date of the Merger. this
Agreement may be terminated and the Merger may be abandoned for any reason whatsoever by
the Board of Directors of GTx-Tennessce or GTx-Delaware, notwithstanding the approval of this

Agreement by the shareholders of GTx-Tennessee or the sole stockholder of GTx-Delaware. or
by both.

Section 4.4  Amendment. The Boards of Directors of the Constituent Corporations
may amend this Agreement at any time prior to the {iling of this Agreement or centificate in lieu
thereof with the Secretary of Stute of the State of Delaware, provided that un amendment made
subsequent to the adoption of this Agreement by the shareholders of GTx-Tennessce or the sole
stockholder of GTx-Delaware shall not (a) alter or change the amount or kind of shares.
securitics. cush, property or rights 1o be received in exchange for or on conversion of all or any
of the shares of any class or serics thereof of such Constituent Corporation: (h) alier or chunge
any term of the Cenificate of Incorporation or Bylaws of the Surviving Corporation to be
elfected by the Merger: or (iii) alter or change any of the terms and conditions of this Agreement
if such alteration or change would adversely affect the holders of any class or series of vapital
stock of either Constituent Corporation.

Section 4.5  Registered Office. The registcred office of the Surviving Corporation in
the State of Delaware is located at 2711 Centerville Road, Suite 400 in the City of Wilmington.
County of New Castle. Delaware 19808. Prentice-Hall Corporation System. Inc. is the regisicred
agent of the Surviving Corporation at such address.

Section 4.6  Agreement. Exccuted copies of this Agreement will be on file al the
principal place of business of the Surviving Corporation in Memphis, Tennessee. and copies

thereof will be furnished to any stockholder or shareholder of either Constituent Corporation,
upon request and without cost.

Section4.7  Governing Law. This Agreement shall in all respects be construed.
interpreted and enforced in accordance with and governed by the laws of the State of Delaware
and, so far as applicable, the merger provisions of the Tennessee Business Corporation Act.

Section 48  Counterparts. In order to facilitate the filing and recording of this
Agreement. the same may be cxecuted in any number of counterparts, each of which shall be
deemed to be an uriginal and all of which together shall constitute one and the same instrument.
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IN WITNESS WHEREOQF. this Agreement is hereby executed on behall of GTx-
Tennessee and GTx-Delaware and attested by their respective officers thereunto duly authorized.
under penalties of perjury. hereby declaring and certifying that this is their act and deed and the
facts herein stated are true.

GTx, Inc.,
a Delaware corporation

Byv:
Name: Dr. Mitcheil S. Steiner
Its: Vice-Chairmun and Chief Exccutive Officer

ATTEST:

Bv:
Name: Muark E. Mosteller
Its: Chief Financial Officer

GTx, Inc.,
a Tennessee corporation

Byv:
Name: Dr. Mitchell S. Steiner
Its: Vice-Chairman and Chief Executive Officer

ATTEST:

By:
Name: Mark E. Mosteller
Its: Chief Financial Officer

The undersigned, being the duly elected Secretary of GTx-Delaware, hereby certifies that
this Agreement has been adopted by the holdery of shares representing a majority of the votes
represented by the outstanding Delaware Common Stock entitled to vote on this Agreement.

Secretary
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Ceruficate of Incorporation

See Attached

TRADEMARK
REEL: 003918 FRAME: 0913



RESTATED CERTIFICATE OF INCORPORATION
or
GTX!INC.

1. Name. The name of the Corporation is GTx. Inc.
2 Authorized Shares. The Corporation 1s authorized 1o issue two classes of stock to

be designated. respectivels. Common Stock (the “Common Stock™ and Preferred Stock (the
“Preferred Stock”) The total number of shares of capital stock that the Corporation shall have
authority to 1ssue is eleven muilion nine hundred seventyv-five thousund i11.975000) sharcs.
divided as follows: (2) ten mullion (10.000.000y shares of Common Stock. $.001 par value per
share. and (b} one mithon nine hundred seventy-five thousand (1.575.000h shares of Preferred
Stock. S.001 par value per share. The Preferred Stock shall e divided into series. The firss
series shall consist of two hundred thousand (200,000) shares which shall be designated us 8¢
Scries A Cumulative Convertible Preferred Stock ithe “Series A Preferred Stock™). The second
series shall consist of one hundred forty thousand (140.000) shares which shall be designated as
Serics A-2 Convertible Preferred Stock (the “Series A-2 Preferred Stock™). The third series shall
consist of two hundred seventy-seven thousand five hundred (277,500 shares which shall be
designated as 8% Scries B Cumulative Convertible Preferred Stock (the “Series B Preferred
Stock™). The Tourth series shad consist of one hundred fifty-seven thousand five hundred
(IS7.50) shares which shall be designuted as Series B-2 Convertible Preferred Stock (the
“Series B-2 Preferred Stock™). The fifth series shall consist of four hundred fitty thousand
(430.000) sharcs which shall be designated as 8% Series C Cumulative Convertible Preferred
Stoch (the “Series C Preferred Stack™). The sixth serics shull consist of three hundred thousand
(300.000) shuses which shull be des:gnated as 8% Series D Cumulative Conventible Preferred
Stock (the “'Serics D Preferred Stock™). The seventh series shall consist of four hundred fifty
thousand (430.000) shares which shall be designated as 8% Series E Cumulative Convertible
Preferred Stock (the “Series E Preferred Stock™).

3. Registered Office and Agent. The registered office of the Corporation in the State
of Delaware is Jocuted at 2711 Centerville Road, Suite 400 in the City of Wilmington, County of
New Castle, Delaware 19808. Preniice-Hall Corporation System, Inc. is the registered agent of
the Corporation at such address.

4. Pu:pose. The purpose of the Corporation is to engage in any lawful act or uctivity
for which a corporation may be organized under the Delaware General Corporation Law
(“DGCL").

5. Limitation of Liahility; Indemnification.

5.1 Limitation of Liabilitv. To the fullest extent that the law of the State of
Delaware that exists on the date hereof, or as it may hereafter be amended, permits the limitation
or elimination of the lability of its directors. no director of the Corporation shall be personally
liable to 1F:~ Corporation or its stockholders for monetary damages for breach of fiduciary duty as
a director. Any repeal or modification of the foregoing provisions of this Section 5 by the
stockholders of the Corporation shall not adversely affect any right or protection of a director of
the Corporation in office at the time of such repeal or modification.
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3.2 Indemnification by the Corporation. The Corporation shall indemnify and
advance expenses to uny director, officer. employee or agent of the Corporation or any other
person who is serving at the request of the Corporation in uny such capacity with another
corporation. partnership. joint venture, trust or other enterprise, for the defense of any threatened.
pending or compleled action. suit or proceeding. whether civil. criminal. administrative or
investigative and whether formal or informal. including counsel fees actually incurred as a result
of such action. suit or procceding or uny appeal thercof. and againsi all fines (including anv
excise X assessed with respect to an employee benefit plan). judgments and amounts paid in
scitlement thercof. provided that such action. suit or procceding be instituted by reason of the
fuct that such person is or was a director. officer. emplovee or agent of the Corporation or is or
was serving at the request of the Corporation in any such capucity with another corporation.
partnership. joint venture. trust or other enterprise. to the fullest extent permitted by the DGCL.
as 1t exists on the dute hereof or as it may hereafter be amended. and such indemification may
continue as 10 any person who has ceased 1o be a director, emplovee or agent and may inure to
the benefit of the heirs. exccutors and administrators of such a person,

53 Nawre of Indemmification.  The rights 10 indemnification and
advancement of expenses set forth in this Section S are imended to be greater than those which
arc otherwise provided for under the DGCL. are contractual between the Corporation and the
person being indemnified. his heirs. executors and administrators. and arec mandatory. The rights
to indemnification and advancement of expenses sct forth in this Section 5 are nonexclusive of
other similar rights which may be granted by law. the Corporation’s Bylaws, vote of the
stockholders or disinterested directors or an agreement with the Corporation. which means of
indemnification and advancement of expenses are hereby specifically authorized.

5.4 Effect of Repeal or Modification. Any repcal or modification of the
provisions of this Section 3. either directly or by the adoption of an inconsistent provision of this
Restated Centificate of Incorporation, shall not adversely affect any right or protection set forth
herein existing in favor of u particular individual at the time of such repeal or modification. In
addition, if an umendment to the DGCL limits or restricts in any way the indemnification rights
permitted by law as of the datc hereof, such amendment shall apply only to the extent mandated
by law und only to activities of persons subject to indemnification under this Section 5 which
occur subsequent to the effective date of such amendment.

6. Remuval of Directors. Except as otherwise provided in Section 8.6.5 and Section
8.6.6 hereol, any or all of the directors of the Corporation may be removed, with or without
cause, by a proper vote of the stockholders. The term “cause” shall include, but not be limited
to. a director willfully being absent from any regular or special meeting for the purpose of
obstructing or hindering the business of the Corporation.

7. Common Stock.

7.1 Voting Rights of Common Stock. Each share of Common Stock shall
entitle the Loider thereof to one vote, in person or by proxy, upon each question or matter
submiited generally to the holders of the Common Stock of the Corporation.

2% ]
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7.2 Liqudation. Upon any dissolution. liquidation or winding up of the
Corporation. whether voluntary or involuntary. and after payment to the holders of shares of
Preferred Stock as provided below. the remaining assets and funds of the Corporation. if any.

shall be distributed and paid over 1o the holders of Common Stock. pro rata according to their
respective shares.

7.3 No Preemptive Rights. No holder of shares of Common Stock shall. as
such holder. have any right to purchase or subscribe for any part of the unissued shares of the
Comporation of any cluss or series. now or hereafier authorized, or of any bond. debenture.
obligation or instrument which the Corporation may issue or sell that shall be convertible into or
cxchangeable for or enlitle the holders thercof 10 purchase or subscribe Tor any shares of the
Corporation of uny class or series. now or hereafter authorized, other than such right. if any. as
the Board of Directors of the Corporution in its discretion may determine.

8. Preferred Siock.

8.1 Definitions.

8.1.1 “Accrued PIK Dividend Shares™ meuns. at any given time. the
unissucd PIK Dividend Shures that represent the then accrued but unpaid dividends on the
Designated Preferred Stock, as expressly contemplated in Section 8.2 below.

8.1.2 “Approved Stock Option Plan” means (i) any stock option plan of
the Predccessor Corporation in existence before the Merger Effective Date. and (ii) any stock
option plan which is approved by the Board of Directors and holders of a4 majority of the then
outstanding shares of Designated Preferred Stock, voling together as a single class.

8.1.3 “Common Stock Deemed Qutstanding” means, at any given time,
the total number of shares of Common Stock actually outstanding at such time, plus the total
number of shares of Common Stock issuable on conversion of outstanding Convertible Securities
and outstanding Options, plus the total number of shares of Common Stock that would be

issuable on conversion of the Accrued PIK Dividend Shares if such shares were then issued and
outstanding.

8.1.4 *“Convertible Securities” means any evidence of indebtedness,
shares or other securities, directly or indirectly convertible into or exchangeable for shares of
Common Stock.

8.1.5 “‘Designated Preferred Stock™ means the Series A Preferred Stock,
the Series A-2 Preferred Stock, the Series B Preferred Stock, the Series B-2 Preferred Stock, the

Series C Preferred Stock, the Series D) Preferred Stock and the Series E Preferred Stock, whether
collectively or individually as the context requires.

8.1.6 “Tair Value” means, with respect to any share of Common Stock,
the closing sales prices of the Common Stock on all securities exchanges or automated quotation
systems on which such shares may at the time be listed or included, or. if there has been no sale
on any such exchange or reported on such quotation system ori any day, the average of the
highest bid and lowest asked prices on all such exchanges or reported on such quotation systems

3
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at the end of such day, or. if on any day such share is not so listed or included in any such
quotation system. the average of the highest bid or lowest asked prices on such day in the
domestic over-the-counter market as reported by the National Quotation Bureau, Incorporated. or
any similar successor organization, in each such case averaged over a period of 21 business days
consisting of the third business day immediately prior to the date as of which the Fair Value is
being determined and the 20 consecutive business days prior to such date: provided. however.
that if the Common Stock is not listed on any securities exchange or quoted in any such
quotation sy stem or over-the-counter market, then “'Fuir Value™ means the fair value of a share of
Common Stock as determined by the Bourd of Directors in good faith and approved by the
holders of a majority of the then outstunding shares of each series of Designated Preferred Stock.
each series voting us a separate class. or, if such approval is not obtained, Fair Value shall be
determined by un independent investment bank of nutionally recognized standing experienced in
valuing sccurities. which investment bank shall be jointly selected by the Corporation and the
holders of a majority of the then outstanding shares of each series of Designated Preferred Stock.
each series voting as a separate class. valued on the basis of a sale of the Corporation as a whole
(without consideration of any control premium) in an arms-length transaction between a 'villing
buyer and the Corporation as a willing seller, ncither acting under compulsion: and provided,
further, that for purposes of Section 8.7.1(B) (Automatic Conversion), “Fair Value” means the
offering price in the Qualified Public Offering. The determination of the independent investment
bunk (as contemplated in the preceding sentence) shall be final and binding upon all partics, and
the Corporation shall pay the fees and expenscs of such invesiment bank.

8.1.7 *“Junior Securities” meauns the Common Stock and any other Stock
of the Corporation, except for the Designated Preferred Stock, that by the terms of the instrument
creating and designating such Stock is stated to be junior 1o Designated Preferred Stock as to
dividends or rights on liquidation, dissolution or winding up of the Corporation, whether
voluntary or involuntary.

8.1.8 “Liquidation Value” means (i) with respect to the Series A
Preferred Stock, $7.275 per share, (ii) with respect o the Senies A-2 Preferred Stock, $7.275 per

share, (iii) with respect (o the Series B Preferred Stock, $18.018 per share, (1v) with respect to
the Series B-2 Preferred Stock, $18.018 per share, (v) with respect to the Series C Preferred
Stock, $57.658 per share. (vi) with respect to the Series D Preferred Stock, $66.762 per share,
and (vii) with respect to the Series E Preferred Stock, $60.69 per share, subject in each case to

appropriate adjusiment for any stock combinations, stock splits, recapitalizations and other
similar transactions.

8.1.9 “Material Event” means the occurrence of a merger, consolidation,
share exchange or similar transaction involving the Corporation or any of its Subsidiaries and
one or more Persons (other than a merger of a Subsidiary with and into another Subsidiary or, if
the Corporation is the surviving corporation, the Corporation, provided that the holders of shares
of Designated Preferred Stock have received prior written notice thereof) or a disposition (by
sale, assignment, conveyance, transfer, lease, exchange or otherwise), in one or more related
transactions, of all or a substantial portion of the assets, business or revenue, or income
generating operations of the Corporation and its Subsidiaries taken as a whole or any substantial
change in the type of business conducted by the Company and its Subsidiaries taken as a whole.
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8.1.10 “Merger” means the merger of the Predecessor Corporation with
and into the Corporation. whereupon the separate existence of the Predecessor Corporation
ceased and the Corporation was the surviving corporation.

8.1.11 "Merger Effective Date™ means the time and date the Merger

became effective.

8.1.12 "Options™ means rights. options or wurrants to subscribe for.
purchasc or otherwise acquire Commeon Stock or Convertible Securities.

8.1.13 “Original Series A Date of Issuance” meuns the original date of
issuance of cach share of the Predecessor Series A Preferred Stock.

§8.1.14 “Original Series B Date ol Issuance™ means the original date of
issuance of euch share of the Predecessor Series B Preferred Stock.

8.1.15 "Original Serics C Date of Issuance™ means the original date of
issuance of cach share of the Predecessor Series C Preferred Stock.

8.1.16 ~Original Serics D Date of Issuance™ means the original date of
issuance of each share of the Predecessor Series D Preferred Stock.

8.1.17 “Quiginal Serics E Date of Issuance™ means the original date of
issuance of each share of the Predecessor Series E Preferred Stock.

8.1.18 “Person” means any individual, sole proprietorship, partnership
(including a limited partnership). joint venture, trust, unincorporated organization, association,
corporation, institution, public benefit corporation, limited liability company, joint stock
corporation. entity or government (whether federal, state, county, city, municipal or otherwisc,
including, without limitation, any instrumentality. division, agency, body or department thereof)
or any other business entity.

8.1.19 “PIK Dividend Shares™ means the shares of Designated Preferred
Stock issuable in payment of accrued dividends on outstanding shares of Designated Preferred
Stock, as expressly contemplated in Section 8.3 hereof. Notwithstanding any provision herein 10
the conirary, the PIK Dixidend Shares shall have only such rights, privileges and priorities as are
set forth in Section 8.4. Section 8.5. and Section 8.7 hereof.

8.1.20 “Predecessor Corporation” means GTx. Inc., a corporation
incorporated under the laws of the State of Tennessee.

8.1.21 “Predecessor Series A Liquidation Value” means $7.275 per share
of Predecessor Series A Preferred Stock.

8.1.22 “Predecessor Series A Preferred Stock” means the Predecessor
Corporation’s 8% Series A Cumulative Convertible Preferred Stock, each issued and outstanding

share of which converted into one share of the Series A Preferred Stock on the Merger Effective
Date.
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8.1.23 “Predecessor Scries B Liquidation Value™ means $18.018 per
share of Predecessor Series B Preferred Stock.

8.1.24 “Predccessor Serigs B Preferred Stock™ means the Predecessor
Corporation’s 8% Serics B Cumulative Convertible Preferred Stock. each issued and outstanding

share of which converted into one share of the Series B Preferred Stock on the Merger Effective
Duate.

8.1.25 “Predecessor_Series C Liguidation Value™ means $357.658 per
share of PredecessorSeries C Preferred Stock.

8.1.26 “Predecessor Series € Preferred_Stock™ means the Predecessor
Corporution’s 8% Series C Cumulative Convertible Preferred Stock. cach issued and outstanding

share of which converted into one share of the Series C Preferred Stock on the Merger Elluuu
Daite.

8.1.27 “Predecessor Series D Liguidation Value™ means $66.762 per
share of Predecessor Series D Preferred Stock.

8.1.28 “Predcessor Serics D Preferred Stock™ means the Predecessor
Corporation’s 8% Series D Cumulative Conventible Preferred Stock. cuch issued and outstanding

share of which converted into one share of the Series D Preferred Stock on the Merger Effective
Dute.

8.1.29 ~Predecessor Series E Liquidation Value™ meuans $60.69 per shure
of Predecessor Series E Preferred Stock.

8.1.30 “Predecessor Serics E Preferred Stock™ means the Predecessor
Corporation’s 8% Senes E Cumulative Convertible Preferred Stock, cach issued and outstanding

share of which converted into one share of the Series E Preferred Stock on the Merger Effective
Date.

8.1.31 “Qualified Public Offering” means an offering to the public.
pursuant to Section 5 of the Securities Act of 1933, as amended, of registered shares of Common
Stock or Convertible Securities, in which (i) the proceeds to the Cmpomuon, net of underwriters’
commissions and all other expenses of the offering (including. without limitation, accountants’
and attorneys’ fees. filing fees and other expenses of the offering), are not less than $25.000,000,
and (i1) the price per share of Common Stock (or, if Convertible Securities are offered, the price
per Common Stock equivalent) is not less than $115.316 (adjusted for stock splits, stock
dividends and other similar changes to the Common Stock).

8.1.32 “Redemption Date” means, as to any share of Designated Preferred
Stock. the applicable date specified herein in the case of any redemption; provided, that no such
date will be a R..:emption Datc unless the applicable Redemption Price is actually paid in cash,

and if not so paid. the Redemption Date will be the date on which such Redemption Price is fully
patd in cash.
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8.1.33 "Redemption Price” means the redemption price specified in
n

Section 8.5.1 or Section §.5.2. as applicable.

8.1.34 ~Series AB Director” meins the member of the Baurd of Directors
chosen or to be chosen by the holders of the Series A Preferred Stock and the Scries B Preferred
Stock as provided in Scction 8.6.35 below,

8.1.35 “Series € Director” means the member of the Board of Directeis
chosen or to be chosen by the holders of the Senies C Preferred Stock as provided in Section
8.6.6 below.,

S.E36 "Stock™ means all shares. options. warrants. general or limited
partnership interests. participations or other equivatents (regardless of how designated) of or i a
Person. whether voung or nomvoung. including. without himitation. common stock. preferred
stock vrany other “equity sceunty ™ tas such werm s defined 1in Rule 3al i-1 of the General Rules
and Regufations promulgated by the Secunties and Exchange Commission under the Sceurities
Exchange Act of 1934, us umended). including, without limitation, any sccurities with profit
participation features. and any rights. warrants, options or other securitics consenible into or
exercisable or exchangeable for any such shares. equity or profits interests. participations or
other equn alents.

8.£.37 “Subsidimny™ meuns, with respect to any Person. (i) any company
of which an aggregate of more than 30% of the outstanding Stock having ordinary voting power
for the election of directors. manugers or trustees of such company (irrespective of whether. at
the time. Stock of any other class or classes of such company shall have or might have voting
power by reason of the happening of any contingency) is at the time, directly or indirectly.
owned legally or beneficially or controlled. directly or indirectly, by such Person and/or one or
more Subsidianies of such Person. or any combination thereof, or with respect to which any such
Person has the right to vote or designate the vote of more than 30% of such Stock whether by
proxy. agreement, operation of taw or otherwise, (i) any partnership. limited liability company,
association or other business entity. in which such Person and/or one or more Subsidiaries of
such Person shall have more than 30% of the partnership or other similar ovncership interests
thereot (whether in the form of voting or participation in profits or capital cont: .bution). and (iii)
all other Persons from time 1o time included in the consolidated financial statements of such
Person. For purpuses hereof. a Person or Persons shall be deemed to have more than 50%
ownership interest in a limited liability company, partnership. association or other business entity
if such Person or Persons shall be allocated more than 50% of limited liability company.,
partnership. association or other business entity gains or losses or shall be or control any
managing director or general pariner of such limited liability company, partnership. associution
or other business cntity.

82  Rank Each series of Designated Preferred Stock shall, with respect to
dividend rights ~+ : sigiits upon liquidation. dissolution, winding up of the Corporation, whether
voluntary or involuntary, rank (a) senior to all Junior Securities; (b) on a parity with each other
series of Designated Preferred Stock (except that the PIK Dividend Shares shall have no
dividend rights): (c) junior to all equity sccurities issued by the Corporation in accordance with
Section 8.6.2(B) and/or Section 8.6.3.(B}, as applicable. the terms of which specifically provide

7
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that such equity securities rank senior to such series of Designated Preferred Stock with respect
to dividend rights or rights upon liguidation, dissolution or winding up of the Corporation,
whether voluntary or involuntary: and (d) junior to all existing and future indebiedness of the
Corporation.

S.3 Dividends.

§.3.1  Series A Prefeired Stock.

(A)  From the Original Series A Date of Issuance unti! October 4. 2001.
the holders of shares of the Predecessor Series A Preferred Stach were eniti tfed 1o receive.
when, us and it declared by the Board of Directors of the Predecessor Corporation out of
funds of the Predecessor Corporation legally availuble for payvment. cumulative cash
dividends payable at the annuai rate of 8% of the Predecessor Series A Liquidation Value
tor cach share of the Predecessor Series A Preferred Stock 1 Predecessor Series A Non-
Compounded Dividends™). As of the Merger Effective Date, no such Predecessor Scries
A Non-Compounded Dividends had been paid. Such accrued but unpaid Predecessor
Senies A Non-Compounded Dividends. without compounding of interest thereon (either
prior to or following the Merger Effective Dute). shull become payable on the Scries A
Preferred Stock in the sume manner and at the same time as dividends accruing on the
Series A Preferred Stock after the Merger Effective Date become payable.

(B)  From October §. 2001 until the Merger Effective Date, dividends
on the Predecessor Series A Preferred Stock accrued and were cumulative at the annual
rate of 8% of the Predecessor Serics A Liguidation Value and compounded annually (the
“Predecessor Series A Compounded Dividends™). As of the Merger Effective Date, no
such Predecessor Serics A Compounded Dividends had been paid.  Such accrued but
unpaid Predecessor Serics A Compounded Dividends shall become payable with respect
10 the Series A Preferred Stock as provided below in paragraph (C) below:.

(© Dividends on the Series A Preferred Stock shall accrue and be
cumulative from the Merger Effective Date at the annual rate of 8% of the Liquidation
Value for the Series A Preferred Stock. Such accrued but unpaid dividends from the
Merger Effective Date shall be added with the Predecessor Serics A Compounded
Dividends. the total of which shall thereafier cormpound annually and be payuble only at
such time as such shares of the Series A Preferted Stock are converted or redecmed
(including in case of liquidation) as hereinafter provided. Dividends on the Series A
Preferred Stock., including dividends accrued on the Predecessor Series A Preferred Stock
prior to the Merger Effective Date, shall be payable, solely in shares of Series A-2
Preferred Stock, to holders of record as they appear on the stock records of the
Corporation at the time of conversion or redemption, with the number of shares of Series
A-2 Preferred Stock issued as dividends 1o be determined by dividing the amount of
accrued hut unpaid dividends by the Liquidation Value of the Series A Preferred Stock.
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8.3.2 Series B Preferred Stock.

(A)  From the Original Series B Date of Issuance until October 4. 2001,
the holders of shares of the Predecessor Series B Preferred Stock were entitled to reccive.
when, as and if declared by the Board of Directors of the Predecessor Corporation out of
funds of the Predecessor Corporation legally available for payment. cumulative cash
dividends payable at the annual rate of 8% of the Predecessor Serics B Liquigdation Value
for each share of the Predecessor Series B Preferred Stock (“Predecessor Series B Non-
Compounded Dividends™). As of the Merger Effective Date. no such Predecessor Series
B Non-Compounded Dividends had been paid. Such accrued but unpaid Predecessor
Series B Non-Compounded Dividends. without compounding of interest thereon {either
prior to or foliowing the Merger Effective Date). shall become pavable on the Serics B
Preferred Stock in the same manner and at the same time as dividends accruing on the
Series B Preferred Stock afier the Merger Eitective Dule become pavable.

(B)  From October 3, 2001 until the Mereer Elfective Dute, dividends
on the Predecessor Serics B Preferred Stock accrued and were cumulative at the annual
rate of 8% of the Predecessor Series B Liquidation Value and compounded annually (the
“Predecessor Serics B Compounded Dividends™. As of the Merger Effective Date. no
such Predecessor Series B Compounded Dividends had been paid.  Such accrued but
unpaid Predecessor Series B Compounded Dividends shall become payable with respect
to the Series B Preferred Stock us provided below in paragraph (C) below.

(C) Dividends on the Series B Preferred Stock shall sccrue and be
: cumulative from the Merger Effective Date at the annual rate of 8% of the Liquidation
é Value foi the Scrics B Preferred Stock. Such accrued but unpaid dividends from the
Merger Effective Date shall be added with the Predecessor Series B Compounded
Dividends. the total of which shall thereafter compound annually and be payable only at
3 such time as such shares of the Series B Preferred Stock are converted or redeemed
(including in case of liquidation) us hereinafler provided. Dividends on the Series B
Preferred Stock, including dividends accrued on the Predecessor Series B Preferred Stock
prior to the Merger Effective Date, shall be payable, solely in shares of Series B-2
Preferred Stock, to hoiders of record as they appear on the stock records of the
Corporation at the time of conversion or redemption, with the number of shares of Series
B-2 Preferred Stock issued as dividends to be determined by dividing the amount of
accrued but unpaid dividends by the Liquidation Value of the Series B Preferred Stock.

8.3.3 Seres CPreferred Stock.

(A)  From the Original Series C Date of Issuance until the Merger
Effective Date, dividends on the Predecessor Series C Preferred Stock accrued and were
cumalative at the annual rate of 8% of the Predecessor Series C Liquidation Value and
compnunded annually (the “Predecessor Serics C Dividends™. As of the Merger
Effective Date, no such Predecessor Series C Dividends had been paid. Such accrued but
unpaid Predecessor Series C Dividends shall become payable with respect to the Series C
Preferred Stock as provided in paragraph (B) below.
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(B) Dividends on the Series C Preferred Stock shall accrue and be
cumulative from the Merger Effective Date at the annual rate of 85 of the Liquidation
Value for the Series C Preferred Stock. Such accrued but unpaid dividends from the
Merger Effective Datce shall be added with the Predecessor Series C Dividends, the total
of which shall thereafter compound annually and be pavable only at such time as such
shares of the Series C Preferrcd Stock are converted or redeemed (including in case of
liquidation) as hereinafter provided. Dividends on the Series C Preferred Stock. including
the Predecessor Serics C Dividends. shall be pavable, solely in shares of Series C
Preferred Stock. to holders of record as they appear on the stock records of the
Corporation at the time of conversion or redemption. with the number of shares of Series
C Preferred Stock issued as dividends to be determined by dividing the amount of
accrued but unpaid dividends by the Liquidation Value of the Series C Preferred Stock.

8.3.4  Series D Preferred Stock.

(A)  From the Original Series D Date of Issuance until the Merger
Effective Date, dividends on the Predecessor Scries D Preferred Stock accrued and were
cumulative at the annual rale of 8% of the Predecessor Series D Liquidation Value and
compounded unnually (the “Predecessor Series D Di vidends”). As of the Merger
Effective Date. no such Predeccssor Series D Dividends had been paid. Such accrued but
unpaid Predecessor Series D Dividends shall become payable with respect to the Series D
Preferred Stock as provided in paragraph (B) below.

(B) Dividends on the Series D Preferred Stock shall accrue and be
cumulative from the Merger Effective Date at the annual rate of 8% of the Liquidation
Value for the Serics D Preferred Stock. Such accrued but unpaid dividends from the
i Merger Effective Date shall be added with the Predecessor Series D Dividends, the total
L of which shall thereafter compound annually and be payable only at such time as such
shares of the Series D Preferred Stock are converted or redeemed (including in case of
liquidation) as hereinafter provided. Dividends on the Series D Preferred Stock, including
the Predecessor Series D Dividends, shall be payable, solely in shares of Series D
Preferred Stock, to holders of record as they appear on the stock records of the
Corporation at the time of conversion or redemption, with the number of shares of Series
D Preferred Stock issued as dividends to be deter—ined by dividing the amount of
accrued bui unpaid dividends by the Liquidation Value of the Series D Preferred Stock.

8.3.5 Sernes E Preferred Stock.

(A)  From the Original Series E Date of Issuance until the Merger
Effective Date, dividends on the Predecessor Series E Preferred Stock accrued and were
cumulative at the annual rate of 8% of the Predecessor Series E Liquidation Value and
compounded annually (the “Predecessor Series E Dividends™). As of the Merger
Effective Date, no such Predecessor Series E Dividends had been paid. Such accrued but
unp.id Predecessor Series E Dividends shall become payable with respect to the Series E
Preferred Stock as provided in paragraph (B) below.
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(8) Dividends on the Series E Preferred Stock shall accrue and be
cumulative from the Merger Effective Date at the annual rate of 8% of the Liguidation
Value for the Series E Preferred Stock. Such accrued but unpaid dividends from the
Merger Effective Date shall be added with the Predecessor Scries E Dividends, the total
of which shall thereafter compound annually and he payable only at such time as such
shares of the Series E Preferved Stock are converted or redeemed (including in case of
liquidation) as hereinafier provided. Dividends on the Serics E Preferred Stock. including
the Predecessor Series E Dividends. shail be payable, solely in shares of Series E
: Preferred Stock. to holders of record as they appear on the stock records of the
Corporation at the time of conversion or redemption. with the number of shares of Serics
% E Preferred Stock issued as dividends to be determined by dividing the amount of
accrued but unpaid dividends by the Liquidation Value of the Series E Preferred Stock.

8.3.6 PIK Dividend Shares. Notwithstanding any provision herein to the
contrary, the PIK Dividend Shares, when issued. shall not accrue dividends under any
circumstances.

8.3.7 Basis for Accrual. Dividends accruing on any Designated Preferred
Stock for any period greater or less than a full dividend period will be computed on the basis of a
360-day year consisting of twelve 30-day months.

8.3.8 Restriction on Payment. No dividends on shares of any Designated
Preferred Stock shall be declared by the Board of Directors or paid or set apart for payment by
th¢ Corporation at such time as the terms and provisions of any ugreement of the Corporation,
including any agrcement relating to its indebtedness, prohibits such declaration, payment or
setting apart for payment or provides that such declaration, payment or selting apart for payment
would constitute a breach thereof or a default thereunder, or if such declaration or payment shal
be restricted or prohibited by law; provided, however, that the terms of any agreements which
coniain a prohibition on payments of dividends on any series of Designated Preferred Stock shall
have been consented to by the holders of a majority of the then outstanding shares of such series.

84  Liquidation. Upon any dissolution, liquidation or winding up of the
Corporation, whether voluntary or involuntary, the holders of outstanding shares of each series
of Designated Preferred Stock shall be entitled to be paid out of the funds legally available
therefor for distribution to shareholders, before any distribution or payment is made upon any of
the Junior Securities, an amount in cash equal to (a} the aggregate Liquidation Value of all shares
of such series of Designated Preferred Stock then outstanding plus (b) the aggregate Liquidation
Value of the PIK Dividend Shares thereon, and the holders of outstanding shares of such
Designated Preferred Stock will not be entitled to any further payment (whether on such
outstanding shares of Designated Preferred Stock or such PIK Dividend Shares). No such
payment shall be made if payment with respect to the other series of Designated Preferred Stock
is not being made simultaneously, except with respect to any holder of shares of Designated
Preferred Stock who is not exercising its Liquidation Option (as defined below). If upon any
such dissolction, liguidation or winding up of the Corporation, the Corporation’s assets to be
distributed among the holders of Designated Preferred Stock are insufficient to permit payment
to such holders of the aggregate amounts to which they are entitled to be paid, then the entire
assets to be distributed shall be distributed ratably among such holders based upon the aggregate
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Liquidation Value of the shares held by each such holder (plus the aggregate Liquidation Value
of the PIK Dividend Shares). Immediately prior to the time of any dissolution. liquidation or
winding up of the Corporation. 1o the extent permitied by applicable law, the Corporation shall
declare for payment all accrued and unpaid dividends with respect to the Designated Preferred
Stock in the form of the PIK Dividend Shares. The Corporation will mait written notice of such
dissolution. liguidation or winding up not less than 10 days prior to the payment datc stated
therein to each record holder of Designated Preferred Stock. A sale of ull or substantially all of
its assets by the Corporation or a merger. consolidation or reorganization of the Corporation
(other than one in which the holders of the shares of Stock of the Corporation immediately prior
to such transaction will own more than a majority of the outstanding voting Stock of the
Corporation or its successor entitv afler the trunsaction) shall. at the option {“Liquidation
Option™) of holders of a majority of the then outstanding shares of any one or more serics of
Designated Preferred Stock, be deemed a liquidation. The conversion of ihic Designated
Preferred Stock into shares of Common Stock of the Corporation shull be permitted for a period
of fiftcen {15) duys following written notice by the Corporation to the record holder of shares of
Designated Preferred Stock of any such proposed transaction following its approval by the
sharcholders of the Corporation.

8.5 Redemptions.

8.5.1 Mandatory _Redemption. Shares of outstanding Designated
Preferred Stock shall be redeemed at the election of the respective holders thercof at any time on
or after August 31, 2006. The redemption price per share shall equal the greater of (i) the
applicable Liquidation Valuc thereof, or (ii) the Fair Value thereof calculated as if such shares
had been convenied into Common Stock pursuant to Section 8.7 hereof. Any redemption of
outstunding shures of Designated Preferred Stock shall auwtomatically and simultancously include
the redemption of any PIK Dividend Shares thereon. at the redemption price per share set forth
in the preceding sentence. Shares to be redeemed by the Corporation pursuant to this Section
8.5.1 shall be delivered by the holder thereof free and clear of all lens and encumbrances. The
Corporation shall not have the right to require the redemption of the Designated Preferred Stock.

8.52 Redemption in Certain Circumstances. Upon the occurrence of a

Material Event and written notice from any one or more holders of outstanding shares of any
Designated Preferred Stock, the Corporation shall repurchase from such holders all or the portion
, of the Designated Preferred Stock designated in such notices for an amount determined by
multiplying (i) the number of shares of Common Stock into which the shares of Designated
: Preferred Stock to be repurchased are then convertible pursuant to Section 8.7 hereof by (ii) the
Fair Value of Common Stock as of the date of such notice. A redemption of any outstanding
shares of Designated Preferred Stock shall automatically and simultaneously include the
redemption of any PIK Dividend Shares thereon, at the redemption price per share set forth in
the preceding sentence. Nothing herein shall preclude the conversion by any holder of any shares
of Designated Preferred Stock at any time prior to such repurchase. Shares to be redeemed by the

Corporation pursuant to this Section 8.5.2 shall be delivered by the holder thereof fyee and clear
of all liens a..d encumbrances.

8.5.3 Redemption Price. For each share of Designated Preferred Stock
(including any PIK Dividend Share) which is 1o be redeemed, the Corporation will be obligated
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on the Redemption Date to pay (o the holder thereof an amount in immediately available funds
¢qual to the Redemption Price thercof: provided. however. that the Corporation shall not be
obligated to pay the Redemption Price unless and until the holder surrenders the certificate
representing such share of Designuted Preferred Stock. other than any PIK Dividend Share. to
the Corporation at the Corporuation’s principal office. frec and clear of all liens and
encumbrances. If the Carporation’s funds which are legally available for redemption of shares
of Designated Preferred Stock on uny Redemption Date are insufficient to redeem the total
number of shares 1o be redeemed on such date. those funds which are legally available will be
used to redeem shares of Designated Preferred Stock ratably among the holders or the shares
tendered for redemption. At any time thereafter when additional funds of the Corporation are
legally available for the redemption of shares of Designated Preferred Stock. such funds will
immediately be used to redeem the bulunce of the shares which the Corporation has become
obligated 1o redecem on uny Redemption Date but which it has not redeemed. Without limiting
any nights of the holders of uny shares of Designated Preferred Stock which are set forth in this
Fifth Amended und Restated Charter or are otherwise available under law. the balunce of the
outstanding shares of Designaiad Preferred Stock which the Corporation huas become obligated to
redecm on any Redemption Date but which it has not redeemed shall continue 1o have all of the
powers. designations. preferences and relative participating. optional. and other special righis
(including. without limitation. the rights to accrue dividends) which such shares had prior 1o such
Redemption Date. until the ageregate Redemption Price of such shares of Desi gnated Preferred
Stock has been paid in full: provided. however, that dividends shall thereafter accrue on
outstunding skares ot Designuted Preferred Stock which the Corporation has become obligated to
redecm on any Redemption Date but which it hus not redeemed, at the annual rate of (a) 8% or
(b) the prime rate plus 477, whichever is greater (the “[icfault Rute™). bused on the liquidation
vulue of such shures. The “prime rme” referred 1o in the preceding sentence shall be the rate,
denoted us such, published us the base rate on corporate loans at large U.S. money center
commercial bunks in the Wall Street Journal under “Money Rates™ on the applicable date and,
tor purposes of adjustiment thereufter. on the second Tuesday of cach month,

8.5.4 Redemption Procedures.

(A) A holder (“Electing Holder") may elect to have histherfits
outstanding shares of Designated Preferred Stock redeemed by giving written notice
thereof not iess than 60 days prior to the date on which such redemption is to be made,
by certified mail. return receipt requested, or by reputable overnight courier, to the
Secretary of the Corporation at the Corporation’s principal office (the “Notice of
Redemption™). The Notice of Redemption shall set forth:

) the name and current address of the Electing Holder;

(i1) if the Electing Holder is not the holder of record of the
shares of Designated Preferred Stock to be redeemed, the complete name of the
holder of record as indicated on the certificate(s) evidencing the shares of
Designated Preferred Stock to be redeemed, and a brief explanation of the

Electing Holder’s source of title to the shares of Designated Preferred Stock to be
redeemed: and
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(i) the number of outstunding shares of Designated Preferred
Stock to be redeemed (the Notice of Redemption need not specify the number of
PIK Dividend Shares that will be redeemed).

(B Within three (3) business days following receipt of the Notice of
Redemption, the Comoration  shall mail 2 written notice (the “Redemption
Acknowledement™) by centificd mal, retum receipt requested. or reputable overnight
couner, o the Electing Holder at the address set forth in the Notice of Redemption,
specitying the address o which the Electing Holder shall deliver centificaies evidencing
the outstanding shares of Designuted Preferred Stock 10 be redeemed and indicating
whether or not there are any defects or deficiencies in the Notice of Redemption (which
defects and deficiencies. it any. if not so identified. shall be deemed wuived). Further.
the Corporation shall specify a Redemption Date which shall he no fater than 60 days
following the Natice of Redemption. Upon the Corporation's receipt. prior to the
Redemprion Date, of certificaws evidencing the outstanding shares of Designated
Preferred Stock t0 be redeemed, the Corporation shall promptlv pay the amount due upon
redemption to the Electing Holder on the Redemption Date. Upon such payment. the
rights of the Elecung Holder as a holder of the shares of Designated Preferred Stock so
redeemed shall cease and be of no further force or effect.

(€Y In cusc fewer thun the total number of shares represented by any
certificate arc redeemed. a new certificate representing the number of unredeemed shares
will be issued to the holder thereof without cost to such holder within 3 business days
after surrender of the certificate to the Corporation as provided ubove.

8.5.5 Dividends After Redemption Date: Rights of Sharcholder. No
share of Designated Preferved Stock is cntitled to any dividends accruing after the Redemption
Dute on which the Redemption Price of such share is paid in full. On such Redemption Date. all
rights of the holder of such share of Designated Preferred Stock as a holder oi such share will
cease, and such share of Designated Preferred Stock will not be deemed to be outstanding.

856 Redecemed or Otherwise Acquired Shares.  Any shares of
Designated Preferred Stock which are redeemed or otherwisc acquired by the Corporation will
be canceled and will not be reissued. sold or transferred.

86  Voling Rights.

8.6.1 General. The holders of Designated Preferred Stock shall be
cntitled 10 vole on all matters submitted 10 a vote of holders of Common Stock of the
Corporation as if such holders of Designated Preferred Stock held that number of shares of
Common Stock into which such outstanding shares of Designated Preferred Stock are then
convertible, including any Accrued PIK Dividend Shares. The holders of Designated Preferred
Stock shall be entitled to reccive all notices of regular and special meetings of stockholders at
which corpor-i action is (o be taken and to notice of corporate action to be taken by written
consent, and to inspect and copy the Corporation’s stock books, as if such holders were holders
of Common Stock of the Corporation. At any meeting of stockholders of the Corporation, the
number of shares of Common Stock into which the Designated Preferred Stock then outstanding
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15 convertible. shall be counted for the purposes of determining whether a quorum is present.
The PIK Dividend Shares shall have no voting rights except to the extent provided in the first
sentence of this Scction 8.6.1.

8.6.2 Corporate Action Requiring Affirmative Vote of Holders of Series
2ferred Stock and Senics B Preferred Stock. So lon g as any shares of the Series A Preferred
Stock or the Series B Preferred Stock ure outstanding. the Corporation shall not, without first
oblaining the consent. given in person or by proxy. either in wniting or at any meeting called for
the purpose of obtaining the upproval herein required. of the holders of at least a majority of the
then outstanding shures of euach of the Scries A Preferred Stock and the Series B Preferred Stock:

A

(A)  amend. ulter. chunge. or repeal any of the express terms and
provisions of the Scries A Preferred Stock or the Series B Preferred Stack. in 4 manncr
which would adversely uffect the rights or preferences of the Series A Preferred Stock or
the Series B Preferred Stock. respectively. including any increase in the authorized
number of shures of anv such series:

(B  authorize. create or issue unv shares of stock of any other class or
series. or authorize an increase in the authorized amount of any cluss or series of shares,
which shall ranK in any respect on a parity with or senior to the Series A Preferred Stock
or the Serics B Preferred Steck. as the case muy be. or authorize. create or issue any
obligations. bonds. notes, debentures. stock or other securitics by their terms convertible
into shares of stock of any other class or series which rank in any respect on a parity with
or senior o shares of the Series A Preferred Stock or the Series B Preferred Stock. as the
case may be: or

(C)  authorize any repurchase or redemption of Stock of the
Corporation, excepl as provided in Section 8.5 or Section 8.6.4(G).

For the purpose of this Section 8.6.2. the holders of shares of Series A
Preferred Siock shall vote as one class, and each holder of Series A Preferred Stock shall be
entitled to one vote for cach share held; the holders of shares of Series B Preferred Stock shall

vole as one class, and each holder of Series B Preferred Stock shall be entitled 10 one vote for
each share held.

8.6.3 Corporate Action Requiring Affirmative Vote of Holders of Serics

C Preferred Stock, Serigs D Prefered Stock and Series E Preferred Stock. So long as any shures
of Seriecs C Preferred Stock, Series D Preferred Stock or Series E Preferred Stock are
outstanding, the Corporation shall not, without first obtaining the consent, given in person or by
proxy, either in writing or at any mecting called for the purpose > obtaining the approval herein
required, of the holders of al least a majority of the then outstancung shares of each of the Series
C Preferred Stock, Series D Preferred Stock anc! Series E Preferred Stock:

(A)  amend, aiter, change, or repeal any of the express terms and
provisions of the Series C Preferred Stock, the Series D Preferred Stock or the Senies E
Preferred Stock, as the case may be, in a manner which would adversely affect the rights
or preferences of the Series C Preferred Stock, the Series D Preferred Stock or the Series
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E Preferred Stock. respectively. including any increase in the authorized number of
shares of such series:

(B)  uuthonize. create or issue any shares of stock of any other class or
sertes. or authorize an increase in the authorized amount of any class or series of shures.
which shall rank in any respect on a parity with or sc.ior 1o the Series C Preferred Stock.
the Series D Preferred Stock or the Series E Preferved Stock. as the case may be. or
authorize. create or issue any obligalions. bonds. notes. debentures. stock or other
securities by their terms convertible into shares of stock of any other class or series which
rank in any respect on a parity with or senior to shares of the Series C Preferred Stock.
the Series D Preferred Stock or the Series E Preferred Stock. as the case may be: or

(C)  authorize any repurchase or redemption of Stock of the
Corporation. except as provided in Seetion 8.5 or Section 8.6.4HG). sell shares of Series C
Preferred Stock in excess of 260,154 shares. or sell shares of Serics D Preferred Stock in
cxcess of 164.765 shares.

For the purpose of this Section 8.6.3. the holders of Series C Preferred
Stock shall vote as one class. und cuch holder of Series C Preferred Stock shall be entitled to one
vote for each share held; the holders of Series D Preferred Stock shall vote as one class. and cach
holder of Series D Preferred Stock shall be entitled to one vote for each share held: the holders of
Serics E Preferred Stock shall vote us one class. and cach holder of Series E Preferred Stock shall
be entitled to one vote for cach share held.

8.64 Corporate Action Reyuiring Affirmative Vote of Holders of
Designated Preferred Stock. So long as any shares of Designated Preferred Stock are
outstanding, the Corporation shall not, without first obtuining the consent, given in person or by
proxy, either in writing or at any meeting calied for the purpose of obtaining the approval herein
required, of the holders of an absolute majority of the then outstanding shares of Designated
Preferred Stock, voting together as a single class, and with respect only to items (A), (B), (C),
(E), (G), (H), (J), (N) and (V) below, of the holders of a majority of the outstanding shares of
Series C Preferred Stock and Senes D Preferred Stock, each voting as a separate class:

(A)  amend or repeal any provision of the Corporation’s Certificate of
Incorporation or Bylaws;

(B)  increase or decrease (other than, as to any decrease, pursuant to
conversion, redemption or repurchase as authorized by the Corporation’s Certificate of
Incorporation) the number of authorized shares of any series of Preferred Stock:

(C)  reclassify any Preferred Stock;
(D)  issue any shares of Common Stock or Preferred Stock other than
(i) pur:.nt to the conversion of Designated Preferred Stock, (ii) as contemplated in

Section 8.3 hereof, or (iii) Common Stock issuable upon the exercise of Options pursuant
to Approved Stock Option Plans;
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(E)  pay a dividend on or repurchase any shares of Common Stock.
excepl pursuant to the liquidation, conversion or redemption provisions hereof with

respect to the Designated Preferred Stock or as otherwise allowable pursuant to paragraph
{G) below:

(F)  pay or declare any dividend or make any distribution (either in
cush or property) upon any Junior Securitics (other than dividends payable solely in the
secunities in respect of which such dividends are paid):

(G)  directly or through a Subsidiary rcdeem. retire. purchase or
otherwise wequire uny Junior Secusities provided that upon approval of the Corporation’s
Board of Dircctors, the Corporation may redeem Options {or Common Stock previously
issucd upon exercise of Options) issued to a Corporation emplovee as long uas the
redemption price thereof during any fiscal vear of the Corporation does not exceed
$100.000 for such employee:

(H)  cxcept as set forth in subparagraph (G) above. pay into, set apart,
or make available any moneys or property for the purchase o: : _demption of any Junior
Securities:

(N pay a dividend on or repurchase any shares of Preferred Stock.,
other than the Designated Preferred Stock in accordance with the terms hereof, without
amendment hereafier;

@ recapitalize, reorganize, liquidate, file for bankruptcy, sell material
assets, or merge (except transactions in which the Corporation's shareholders own a
majority of the securities of the surviving entity) or sell substantially all of the
Corporation’s assets where proceeds are less than 200% of the aggregate Liquidation
Value and all accrued dividends (including required interest thereon) of the then
outstanding Designated Preferred Stock;

(K) increase or decrease the size of the Board of Directors:

(L)  adopt any new stock option plan or employee stock ownership
plan;

(M)  grant any stock options except Options issued under the 1999,
2000, 2001 and 2002 Stock Option Plans previously adopted by the Predecessor
Corporation and assumed by the Corporation pursuant to the Merger:

(N)  enterinto any transaction with a related patty;

(O) enter into any bank or non-trade indebtedness for borrowed money
or issue any debt securities;

(P)  loan money (provided that the advancement of expenses as

contemplated in Section 5 hereof (and other similar arran gements) is expressly not a loan
of money);
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(Q) terminate officers:

(R)  increasc compensation of officer employees more than 10% in any

(S) make (i) any single carital expenditure (including through
purchase. capital lease or otherwise) in excess of $200.000 or (ii) capital expenditures in
any calendar year in excess of an aggregate of $1.000.000:

Ty approve any legal settlement in excess of $25.000:

(L} alter the method of keeping the Corporation’s hooks or accounting
practices: or

(V) adopt a strategic or operating plan that changes the business of the
Corporation,
In any voling as required by this Section 8.6.4, each shure of Designated
Preferred Stock shall have the number of votes equal to the number of shares of Common Stock
into which such shares of Designated Preferred Stock are then convertible.

8.6.5 Election of Series AB Direcior. Notwithstanding any contrary or
inconsistent provision of this Restated Certificate of Incorporation or the Bylaws of the
Corporation:

(A)  So long as any sharcs of Series A Preferred Stock or Serics B
Preferred Stock are outstanding. the Board of Directors of the Corporation shall include
one director (the “Series AB Director™) who is clected or appointed by the holders of a
majority of the Series A Preferred Stock and the Series B Preferred Stock, voting as a
single class, with each share of the Series A Preferred Stock and the Series B Preferred
Stock having onc vote. Any vacancy in the office of the Series AB Director shall be
fitled only by the holders of the Series A Preferred Siock and the Series B Preferred
Stock. Except as herein provided, the authority, ri ghts, privileges, duties and obligations
of the Series AB Director shall be no different than any other director.

(B) The Series AB Director may not be removed by any stockholders
other than by a majority vote (or majority written consent) of the holders of the Series A
Preferred Stock and the Series B Preferred Stock, voting (or acting by writien consent) as
a single class, and such removal may be with or without cause.

(C)  The term of the Series AB Director shall not expire until his/her
successor has been elected and qualified.

8.6.6 Election of Series C Director. Notwithstanding any contrary or
inconsistent provision of this Restated Certificate of Incorporation or Bylaws of the Corporation:

(A)  Solong as any shares of Series C Preferred Stock are outstanding,
the Board of Directors of the Corporation shall include one director (the “Series C
Director”) who is elected or appointed exclusively by the holders of a majority of the
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Series C Preferred Stock. with euch share of Series C Preferred Stock having one vote.
Any vacancy in the office of the Series C Director shall be filled only by the holders of
the Series C Preferred Stock. Except as herein provided. the authority, rights. privileges.
duties and obligations of the Series C Director shall be no different than any other
director.

(B)  The Series C Direstor may not be removed by any shareholders
other than by a majority vote (or majority written consent) of the holders of the Series C
Preferred Stock. voling for acting by written consent) as a separate class, and such
removal may be with or without cause.

(C) The term of the Series C Dircctor shall not expire unttl his/her
successor has been clected and Qualified.

8.7 Conversion.

8.7.1 Optional Conversion: Automatic Conversion: Procedures.

(A} Optional Right to Convert. A holder of any outstanding share or
shares of Designated Preferred Stock shall have the right at any time. at such holder’s
option. o convert all or a portion of such shares into such number of fully paid and
nonassessable shares of Common Stock as is determined by dividing (1) the applicable.
aggregate Liquidation Value of the shares of such Designated Preferred Stock to be
converted by (1) the applicuble Conversion Price (as hereinafter defined) then in effect
for such Designated Preiemred Stock. The conversion of any outstanding shares of
Designated Preferred  Stock  shall automatically and simultaneously include the
conversion of any PIK Dividend Shures thereon, as described in the preceding sentence.

(B)  Automatic_Convesrsion. All outstanding shares of Designated
Preferred Stock, together with ali PIK Dividend Shares thereon. shall be automatically
converted into Common Stock upon the closing of a Qualified Public Offering. The
number of shares of Common Stock into which the outstanding shares of Designated
Preferred Stock (and all PIK Dividend Shares thereon) shall be converted shall be
determined on the same basis as provided in the preceding paragraph. At the time of the
closing of a Qualified Public Offering, the certificates which theretofore evidenced shares
of the Designated Preferred Stock shall thereupi:. :vidence only the right to receive the
shares of Common Stock and such other property. money or other thing of value into
which the Designated Preferred Stock (including the PIK Dividend Shares) is then
convertible.

(C)  Except as otherwise provided herein with respect to automatic
conversion upon closing of a Qualified Public Offering, each conversion of shares of
Designaled Preferred Stock shall be deemed to have been effected as of the close of
busiress on the date on which the certificate or certificates representing the shares of
Designated Preferred Stock to be converted (other than PIK Dividend Shares) have been
surrendered for conversion at the principal office of the Corporation. At the time any
such conversion has been effected, the rights of the holder of the shares of Designated
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Preferred Stock converted (including the PIK Dividend Shares thereon) as a holder of
Designated Preterred Stock shall ceasc and the Person or Persons in whose name or
names any certificate or certificates for shares of Common Stock are to be issued upon
such conversion shall be deemed to have become the holder or holders of record of the
shares of Common Stock represented thereby.

(D) The conversion rights of any share of Designated Preterred Stock
subject to redemption hercunder shall terminate on the Redemption Date for such share
of Designated Preferred Stock unless the Corporation has failed to pay 10 the holder
thereof the Redemption Price thereof.

(£ Notwithstanding any other provision hereof. 1 & conversion of
shares of Designated Preferred Stock is to be made in connection with a Material Event.
the conversion of uny shares of Designated Preferred Stock mas, at the election of the
holder thereof. be conditioned upon the consummation of such trac~action, in which case
such conversion shall not be deemed to be effective until such transaction has been
consummusicd.

(Fy  As soon as possible afier a conversion has been effected the
Corporation shall deliver to the converting holder:

(1) a certificate or centificates representing the number of
shares of Commeon Stk issuable by resson of such conversion in such nume or
names and such denomination or denominations as the converting holder has
specilied; and

(i) u ceruficate representing any shures of Designated
Preferred Stock which were represented by the certificate or certificates delivered
o the Corporation in connection with such conversion but which were not
converted.

(G) The issuance of certificates for shares of Common Stock upon
conversion of sharcs of Designated Preferred Stock shall be made without charge to the
holders of such Designated Preferred Stock for any issuance tax in respect thereof or
other cost incurred by the Corporation in connection with such conversion and the reluted
issuance of shares of Common Stock. Upon conversion of each share of Designated
Preferred Stock, the Corporation shall take all such actions as are necessary in order to
insure that the Common Stock issuable with respect to such conversion shall be validly
issued, fully paid and nonassessable, and free and clear of all taxes, liens, charges and
encumbrances of the Corporation with respect to the issuance thereof.

(H)  The Corporation shall not close its books against the transfer of
any Designated Preferred Stock or Common Stock issued or issuable upon conversion of
Designated Preferred Stock in any manner which interferes with the timely conversion of
suc.: Designated Preferred Stock. The Corporation shall assist and cooperate with any
holder of shares of Designated Preferred Stock required to make any governmental filings
or abtain any governmental approval prior to or in connection with any conversion of
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shares of Designated Preferred Stock hereunder (including. without limitation. making
any filings required to be made by the Corporation).

(I The Corporation shall at ull times reserve and keep available out of
its authorized but unissued shares of Common Stock. solely for the purpose of issuance
upon the conversion of shares of the Designated Preferred Stock. such number of shares
of Common Stock as are issuable upon the conversion of all outstanding Designated
Preferred Stock (and all Accrued PIK Dividend Shares thereony. The C orporation shall
tuke all such actions as may be necessary o assure that all such shares of Common Stock
may be so issued without violation of uny applicable law or governmental regulation or
any requirements of anyv domestic securities exchange or the Nusdaq National Market
upon which shares of Common Stock may be listed (except for official notice of issuance
which shall be immediately delivered by the Corporation upon cuach such issuance). The
Corporation shall not take any action which would cause the number of authonzed but
unissued shares of Common Stock 10 be less thun the number of such shares required to
be reserved hereunder for issuance upon conversion of the Designated Preferred Stock.

(®)) NO fractional shares or scrip representing fractional shares shall be
issued upon the conversion of uny Designated Preferred Stock. With respect to any
fraction of a share of Common Stock catled for upon anv conversion. the C orporation
shull pay to the holder an amount in cash equal to such fraction multiplied by the then
Fair Vulue per shure.

8.7.2 Conversion Price.

(A)  The initial “Conversion Price™ for (i) the Series A Preferred Stock
shall be §7.275 per share, (ii) the Series A-2 Preferred Stock shall be $57.658 per share,
(111) the Series B Preferred Stock shall be $18.018 per share. (iv) the Series B-2 Preferred
Stock shali be $57.658 per share. (v) the Serics C Preferred Stock shall be $57.658 per
share. (vi) the Series D Preferred Stock shall be $635.890 per share, and (vii) the Serics E
Preferred Stock shall be $60.6Y per share. In order to prevent dilution of the conversion
rights granted under this Section 8.7, the Conversion Price shall be subject 10 adjustment
from time to time pursuant to this Section 8.7.2.

(B)  If and whenever after the Merger Effective Date, the Corporation
issues or sclls. or in accordance with Section 8.7.3 is deemed to have issued or sold. any
shares of its Common Stock for a consideration per share less than the Fair Value per
share immediately prior to the time of such issue or sale, then immediately upon such
1ssue or sale, or deemed issue or sale, the Conversion Price shall be reduced to the
Conversion Price determined by dividing (i) the sum of (a) the product derived by
multiplying the Fair Value per share in effect immediately prior to such issue or sale by
the number of shares of Common Stock Deemed Ouistanding immediately prior to such
issue or sale. plus (b} the consideration, if any. received by the Corporation upon such
issue or sale, by (ii) the number of shares of Common Stock Deemed Qutstanding
immediately after such issue or sale.
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(C) I and whenever on or after the Merger Effective Date. the
Corporation issues or sells. or in accordance with Section 8.7.3 is deemed to have issued
or sold. any shares of its Common Stock for a consideration per share less than the
Conversion Price with respect to any series of the Designated Preferred Siock. then
immediately upon such issue or sale. or deemed issue or sale. the Conversion Price for
such serics (but only such scrics) shall be reduced 10 the Conversion Price determined by
multiplying the Conversion Price in effect immediately prior to such issuance or sale by a
fraction:

(1 the numerator of which shall be (a) the number of shares of
Common Stock Deemed Outstanding immediately prior to such issue or sale, plus
(b) the number of shares of Common Stock which the consideration received by
the Corporation for the otal number of additional shares of Common Stock so
issued would purchase at the Conversion Price in cifect immediately prior to such
issuance or sale. and

(i) the denominator of which shall be (a) the number of shares
of Commaon Stock Deemed Outstanding immediately prior to such issuc or sale
plus the total number of additional shares of Common Stock so issued.

(D) In tac cvent that both subsections (B) and (C) above shall apply to
the sale or issuance or deemed sale or issuance by the Corporation. then the provisions
resuliing in the lower Conversion Price shall control.

8.7.3 Effect on Conversion Price of Certain Events. For purposes of
deternmining the adjusted Conversion Price under Section 8.7.2, the following shall be applicable:

(A) Issuance of Rights or Options. Except when pursuant to an
Approved Stock Option Plan, if the Corporation in any manner grants or sells any
Options and the price per share for which Common Stock is issuable upon the exercise of
such Options, or upon conversion or exchange of any Convertible Securities issuable
upon exercise of such Options, is less than the applicable Conversion Price or the Fair
Value per share immediately prior to the time of the granting or sale of such Options,
then the toial maximum number of shares of Coinmon Stock issuable upon the exercise
of such Options or upon conversion or exchange of the total maximum amount of such
Convertibl: Securities issuable upon the exercise of such Options shall be deemed ¢2 be
outstanding and to have been issued and sold by the Corporation at the time of the
granting or sale of such Options. For purposes of this subsection, the *‘price per share for
which Common Stock is issuable™ shall be determined by dividing (i) the total amount, if
any, received or receivable by the Corporation as consideration for the granting or sale of
such Options, plus the minimum aggregate amount of additional consideration payable to
the Corporation upon exercise of all such Options, plus in the case of such Options which
relate to Convertible Securities, the minimum aggregate amount of additional
consideration, if any, payable to the Corporation upon the issuance or sale of such
Couvertible Securities and the conversion or exchange thereof, by (ii) the total maximum
number of shares of Common Stock issuable upon the exercise of such Options or upon
the conversion or exchange of all such Convertible Securities issuable upon the exercise
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of such Options. No further adjustment of the Conversion Price shall be made when
Convertible Securities are actually issued upon the exercise of such Options or when
Common Stock is actually issued upon the exercise of such Options or the conversion or
exchange of such Convertible Securities.

(B)  Issuance of Convertible Securitics. If the Corporation in any
manner issues or sells any Convertible Securities and the price per share for which
Common Stock is issuable upon conversion or exchange thereof is less than the
applicuble Conversion Price or the Fair Value per share immediately prior o the time of
the issue or sale of such Convertible Securities. then the maximum number of shares of
Common Stock issuable upon conversion or exchange of such Convertible Securities
shall be deemed to be outstanding and to have been issued and sold by the Corporation at
the time of the issuance or sale of such Convertible Securities. For the purposes of this
subscction, the “price per share for which Common Stock is issuable”™ shall be
determined by dividing (i) the total amount received or receivable by the Corporation as
consideration for the issue or sale of such Convertible Securities. plus the minimum
aggregate amount of additional consideration. if any. payable to the Corporation upon the
conversion or exchange thereof. by (ii) the total maximum number of shares of Common
Stock issuable upon the - anversion or exchange of all such Convertible Securities. No
{urther adjustment of the Conversion Price shall be made when Common Stock is
actually issued upon the conversion or exchange of such Convertible Securities.
Notwithstanding the foregoing to the contrary, if any such issue or sale of such
Convertible Securities s made upon exercisc of any Options. the provisions of the
preceding paragraph (A), and not this paragraph (B). will apply.

©) Change in Option Price or Conversion Rate. If the exercise price
of Options granted other than pursuant to an Approved Stock Option Plan. the additional
consideration, if any, payable upen the conversion or exchange of any Convertible
Securities, or the rate at which any Convertible Securities are convertible into or
exchangeable for Common Stock changes at any time, the applicable Conversion Price in
effect at the time of such change shall be immediately adjusted to the Conversion Price
which would have been in effect at such time had such Options or Convertible Securities
still outstanding provided for such changed exercise price, additional consideration or
conversion rate, as the case may be, at the time initially granted, issued or sold. For
purposes of determining the adjusted Conversion Price of the Series A Preferred Stock, if
the terms of any Option (other than any Option granted pursuant to an Approved Stock
Option Plan) or Convertible Security which was outstanding as of the Original Series A
Date of Issuance are changed in the manner described in the first sentence of this
paragraph (C), then such Option or Convertible Security and the Common Stock deemed
issuable upon exercise, conversion or exchange thereof shall be deemed to have been
issued as of the date of such change; provided that no such change shall at any time cause
the Conversion Price hereunder to be increased. For purposes of determining the adjusted
Conversion Price of the Series B Preferred Stock, if the terms of any Option (other than
any Optic~ granted pursuant to an Approved Stock Option Plan) or Convertible Security
which was outstanding as of the Original Series B Date of Issuance are changed in the
manner described in the first sentence of this paragraph (C), then such Option or
Convertible Security and the Common Stock deemed issuable upon exercise, conversion
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or exchange thereof shall be deeined to have been issued as of the date of such change:
provided that no such change shall at any time cause the Conversion Price hercunder to
be increased. For purposes of determining the adjusted Conversion Price of the Series C
Preferred Stock. if the terms of any Option (other than any Option granted pursuant to an
Approved Stock Optien Plan) or Convertible Security which was outstanding as of the
Original Series C Date of Issuunce are changed ‘n the manner described in the first
sentence of this paragraph (C), then such Option or Convertible Security and the
Common Stock deemed issuable upon exercise. conversion or exchange thereof shall be
deemed 10 have been issued as of the date of such change: provided that no such change
shall at any time cause the Conversion Price hereunder 10 be increased. For purposes of
determining the adjusted Conversion Price of the Series D Preferred Stock, if the terms of
any Option (other than any Option granted pursuant to an Approved Stock Option Plan)
or Convertible Security which was outstanding as of the Original Series D Date of
Issuance are changed in the munner described in the first sentence of this paragraph (C).
then such Option or Convertible Security and the Common Stock deemed issuuble upon
exercise, conversion or exchange-thereol shall be deemed to have been issued as of the
date of such change: provided that no such change shall at any time causc the Conversion
Price hereunder to be increased. For purposes of determining the adjusted Conversion
Price of the Series E Preferrcd Stock. if the terms of any Option (other than any Option
granted pursuant to an Approved Stock Option Plan) or Convertible Security which was
outstanding as of the Original Serics E Date of Issuance are changed in the manner
described in the first sentence of this paragraph (C), then such Option or Convertible
Security and the Common Stock deemed issuable upon exercise, conversion or exchange
thereof shall be deemed to have been issued as of the date of such change; provided that
no such change shall at any time cause the Conversion Price hereunder to be increased.

(D) Treatment of Expired Options and Unexercised Convertible
Securities. Upon the expiration of any Option (other than any Option granted pursuant to
an Approved Stock Option Plan) or the termination of any right to convent or exchange
any Convertible Security without the exercise of any such Option or right, the Conversion
Price then in effect hereunder shall be adjusted immediately to the Conversion Price
which would have been in effect at the time of such expiration or termination had such
Option or Convertible Security, to the extent outstanding immediately prior to such
expiration or termination, never been issued. For purposes of this Section 8.7.3, the
expiration or termination of any Option (other than any Option granted pursuant to an
Approved Stock Option Plan) or Convertible Security which was outstanding as of the
Original Series A Date of Issuance, the Original Series B Date of Issuance, the Origin. !
Series C Date of Issuance, the Original Series D Date of Issuance, or the Original Series
E Date of Issuance, as applicable, shall not cause the Conversion Price hereunder to be
adjusted unless, and only to the extent that, a change in the terms of such Option or
Convertible Security caused it to be deemed to have been issued after the Original Series
A Date of Issuance, the Original Series B Date of Issuance, the Original Series C Date of

Issuance, the Original Series D Date of Issuance or the Original Series E Date of
Issvnnie, as applicable.

(E)  Calculation of Consideration Received. If any Common Stock,
Option or Convertible Security is issued or sold or deemed to have been issued or sold for
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cash, the consideration received therefor shall be deemed to be the amournt received by
the Corporation therefor (net of discounts. commissions and related expenses). If any
Common Stock. Option or Convertible Security is issued or sold for a consideration other
than cash. the amount of the consideralion other than cash received by the Corporation
shall be the fair value of such consideration, except where such consideration consists of
securitics. in which case the amount of consideration received by the Corporation shall be
determined as of the date of receipt in the manner set forth in the definition of the term
“Fair Value.” If any Common Stock, Option or Convertible Security is issued to the
owners of the non-surviving entity in connection with any merger in which the
Corporation is the surviving company. the amount of consideration therefor shall be
deemed to be the fair value of such portion of the net assets and business of the non-
surviving entity as is attributable to such Common Stock. Option or Convertible Security.
as the case may be. The fuir value of any consideration other than cash and secusities
shall be determined jointly by the Corporation and the hotders of a majority of the then
outstanding shares of each serics of the Designated Preferred Stock, voling as separatc
classes. If such parties arc unable o reach agreement within a reasonable period of time,
the fair value of such consideration shall be determincd by an independent appraiser
experienaed in valuing such type of consideration jointly selected by the Corporation und
the holders of a majority of the then outstanding shares of each series of the Designated
Preferred Stock. voting as separate clusses. The determination of such appiaiser shall be
final und binding upon the parties, and the fees and expenses of such appraiser shall be
borne by the Corporation.

(F) Integrated Transactions. In cusc any Option is issued in
connection with the issue or sale of other securities of the Corporation, together
comprising one integrated transaction in which no specific consideration is allocated to
such Option by the parties thereto, consideration shall be ailocated to such Option by the
Board of Directors of the Corporation on a reasonable basis.

(G) Treasury Shares. The number of shares of Common Stock
outstanding at any given time shall not include shares owned or held by or for the account
of the Corporation or any Subsidiary, and the disposition of any shares so owned or held
shall be considered an issue or sale of Common Stock.

(H)  Record Date. If the Corporation takes a record of the holders of
Common Stock for the purpose of entitling them (i) to receive a dividend or other
distribution payable in Common Stock, Options or in Convertible Securities or (i) to
subscribe for or purchase Common Stock, Options or Convertible Securities, then such
record date shall be deemed to be the date of the issue or sale of the shares of Common
Stock deemed to have been issued or sold upon the declaration of such dividend or upon
the making of such other distribution or the date of the granting of such right of
subscription or purchase, as the case may be.

8.74 Subdivision or Combination of Common Stock. Notwithstanding
any provision t this Section 8.7 to the contrary, if the Corporation at any time subdivides (by
any stock split, stock dividend, recapitalization or otherwise) one or more series of its
outstanding shares of Common Stock into a greater number of shares, the applicable Conversion
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Price for cach series of the Designated Preferred Stock in effect immediately prior to such
subdivision shall be proportionately reduced. and if the Corporation at any time combines (by
reverse stock sphit or otherwise) one or more series of its outstanding shares of Common Stock
o o smaller number of shares. the applicuble Conversion Price for cach series of the
Designated  Preferred Stock in effect immediately prior to such combination shuall be
proportionately increased.

8.7.5 Reorgunization. Reclassification. Consolidauon, Merger or Sale.
Any recapitahzanion, reorganization, reclassification. consolidation, merger. sale of all or
substantially all of the Corporation’s assets or other transaction. which is cftected in such a
manner that the holders of Common Stock are entitled 1o reccive teither directly or upon
subscquent liguidation) stock. sccurities or assets with respect to or in exchange for Common
Stovk. s referred to herein as an “Organic Change.” Prior to the consummation of any Organic
Chunge. the Corporation shall make appropriute provisions (in form and substance satisfactory o
the holders of a majority of the then outstanding shares of each series of the Designated Preferred
Stock. voting us separate classes with one vote per share) o insure that cach holder of shures of
Designated Preferred Stock shall thereatter have the right to acquire and receive, in lieu of or in
addition 1o (as the case may be) the shares of Common Stock immediately theretofore acquirable
and receivable upon the conversion of such holder’s shares of Designated Preferred Stock, such
shares of stock. securitics or assets as such holder would have received in connection with such
Organie Change if such holder had converted his/her/its Designated Preferred Stock immediately
prior to such Organmie Change.  In cach such cuse. the Corporation shall also make uppropriate
provisions (in form and substance satistactory to the holders of a majority of the then outstanding
shares of cach series of the Designated Preferred Stock, voting as separate classes with one vote
per share) 1o insure that the provisions of this Section 8.7 shall thereatier be applicable (o the
Designated Preferred Stock (including. in the case of any such consolidation, merger or sale in
which the successor cntity or purchasing entily is other than the Corporation, an immediate
adjustment of the Conversion Price to the value for the Common Stock reflected by the terms of
such consolidation, merger or sale. and & corresponding immediate adjustment in the number of
shares of Common Stock acquirable and receivable upon conversion of Designated Preferred
Stock, 1f the value so reflected is less than the Fair Value per share immediately prior to such
consolidation. merger or sale). The Corporation shall not effect any such consolidation, merger
or sale, unless prior to the consummation thereof, the successor entity (if other than the
Corporation) resulting from consolidation or merger or the entity purchasing such assels assumes
by written mnstrument {in form and substance reasonably satisfactory to the holders of u majority
of the then outstanding shares of each series of the Designated Preferred Stock. voting as
scparate classes with one vote per share). the obligation to deliver to each such holder such
shares of stock, securities or assets as. in accordance with the foregoing provisions, such holder
may be entitled to acquire.

876 Certain Events. If any event occurs of the type contemplated by
the provisions of this Section 8.7 but not expressly provided for by such provisions (including,
without limitation, the granting of stock appreciation rights, phantom stock rights or other rights
with equity fea'nives), then the Corporation’s Board of Directors shall make an appropriate
adjustment in the applicable Conversion Price so as 1o protect the rights of the holders of
Designated Preferred Stock: provided that no adjustment shall be made in connection with any
stock appreciation rights or phantom stock rights granted to employees pursuant to employee
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benefit plans approved by the Corporation’s Board of Directors: and provided further that no
such adjustment shall increase the applicable Conversion Price as otherwise determined pursuant
to this Secnon 8.7 or decrease the number of shures of Common Stock issuable upon conversion
of cach share of Desi gnated Pretered Stock.
877 Natices. Upon reasonuble writien request from a holder of shares
of any series of Designated Preferred Stuck. the Corporation shall give wnten notice 10 all
hotders of such series. setung forth in reasonable detail and cerufying the caleulation of any
adjestomentof the applicable Conversion Price for such seres of Designated Preferred Stock.

88  Regisuttion of Transfer. The Comporation will keep at its principal office
i regisier for the regntration of shares of Preferred Stock. Upon the surrender of any certitficate
representing shares of Preferred Stock at such place. the Corporation will. at the request of the
resord holder of such cenificate. execute and deliver (w the Corporation’s cxvpense) a new

certifizate or vertificutes inexchange therefor representing in the agaregate the number of shures
represented by the surrendered certificate. Each such new certificate witl be registered in the
name of such ransferee and wall represent such number of shares us is requested by the holder of
the surrendered certificate and will be substantially identical in form 1o the surrendered
centificate. and dividends will uccrue on the shares of Preferred Stock represented by such new
certificate from the dute to which dividends have been fully paid on such shares of Preferred
Stack represented by the surendered centiticate.

S Replacement.  Upon receipt of evidence reasonahly satisfactory 1o the
Corporation (un aftidavit of the registered holder will be satisfactory) of the ownership and the
loss. theft, destruction or mutilution of any cenificate evidencing shares of Preferred Stock. and
in the case of any such loss, theft or destruction. upon receipt of indemnity reasonably
satisfactory to the Corporation. or. in the case of any such mutilation upon surrender of such
remificate. the Corporation will (at its expense) execute and defiver in licu of such certificate a
new certificate of like kind representing, the number of shares of Preferred Stock of such senes
represented by such lost, stolen . destroved er mutilated certificate and dated the date of such fost,
stolen, destroyed or mutilued cettificate. and dividends will accrue on the Preferred Stock
represented by such new centificate from the date to which dividends have been fully paid on
suchlost, stolen, destroved or mutilatcd certificate.

§.10  Amendment and Waiver. Subject to the additional provisions of Sections
8.6.2. 8.6.3 and 8 6.4 hereof. no amendment. modification or waiver will be binding or effective
with respect 1 any of the provisions of this Amended and Restated Certificate of Incorporation
stating the number, designation, relative rights, preferences and limitations of any series of the
Preferred Stock. without the prior wrilten consent of the holders of a majority of the shares of
such scries then outstanding.

§.11 Notices. Except as otherwise expressly provided herein, all notices
referred to herein will be in writing and will be deliverad by registered or centified mail, return
receipt requested, postage prepaid and will be deemed to have been given four business days
after being deposited in the mail (A)to the Corporation, at its principal executive offices and (B)
io any sharcholder, at such holder’s address as it appears in the stock records of the Corporation
{unless otherwise indicated in writing by any such holder).
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